BEFORE THE UTTARAKHAND PUBLIC SERVICES TRIBUNAL
BENCH AT NAINITAL.

Present: Hon’ble Mr. Ram Singh

...... Vice Chairman (J)

Hon’ble Mr. Rajeev Gupta

...... Vice Chairman (A)

CLAIM PETITION NO. 34/NB/DB/2018

Shrish Kumar, aged about 52 years, S/o Shri Janardhan Singh, Presently
posted as Executive Director, Revenue Police and Land Survey Training
Institute, Almora.

........... Petitioner

VERSUS

1. State of Uttarakhand through Principal Secretary, Personnel,
Government of Uttarakhand, Dehradun.

2. Secretary, Revenue, Government of Uttarakhand, Dehradun.
Joint Secretary, Personnel-l, Government of Uttarakhand, Dehradun.

.............. Respondents
Present: Sri Sanjay Bhatt, Advocate for the Petitioner.

Sri Kishore Kumar, A.P.O. for the Respondents.

JUDGMENT
DATED: DECEMBER 24, 2020

HON’BLE MR. RAM SINGH, VICE CHAIRMAN (J)

1. The reliefs sought in this petition, are as follows:

“A. To quash and set aside the impugned decision of
selection committee dated 29.07.2016 communicated to
the petitioner vide letter dated 10.01.2018 and
27.02.2018.

B. To issue appropriate order directing the official
Respondents to sanction and grant pay scale of Rs.
15600-39100 with grade pay of Rs. 7600/- w.e.f.
31.03.2014 along with arrears and penal rate of interest.

C. Any other order or direction which this Learned
Tribunal may deem fit and proper under the facts and
circumstances of the case.



D. Award cost of the Petition to the present petitioner.”

2. The petitioner as a member of State Civil Service (Executive
Branch) was given an ad-hoc promotion as Deputy Collector on
11.02.2004. Subsequently, he was given regular promotion as Deputy
Collector on 01.03.2007 and was granted senior pay scale of Rs. 15600-
39100 with Grade Pay of Rs. 6600 vide order dated 26.04.2012.
Thereafter, on 29.07.2016, a Selection Committee meeting was held for
recommending the selection scale/grade pay of Rs. 15600-39100 with
grade pay of Rs. 7600/-. The Committee after considering the records of
32 officers, recommended selection scale for 30 officers and the
recommendations of two officers, including petitioner, were kept in
sealed covers on the ground of disciplinary proceedings pending against
them. On the basis of the recommendations of the Committee, 30
officers of the cadre were given promotion in senior selection scale of Rs.
15600-39100 with grade pay of Rs. 7600, vide order dated 02.08.2016.
The petitioner was not given such benefit inspite of the fact that his

name was just below Sri Hansa Dutt Pandey, in the order of seniority.

3. The petition also narrates that on the basis of disciplinary
proceedings against the petitioner, initiated on 13.07.2013, the result of
DPC recommendations, relating to him, was kept in a sealed cover.
Disciplinary proceedings were dropped vide order dated 20.12.2016. As
the petitioner was frequently transferred to some different posts hence,
he filed a writ petition No. 54(S/B) of 2018 before the Hon’ble High
Court, challenging his transfer and not granting him the selection scale.
The writ petition was disposed of by Hon’ble High Court vide order dated
09.10.2018, without interfering in the transfer order, but he was given
liberty to take appropriate legal action against the adverse entry.
Another writ petition (S/B) No. 595 of 2018 filed by the petitioner was
also disposed of by Hon’ble High Court vide order dated 04.12.2018 on
the ground of alternative remedy, giving liberty to the petitioner to
approach this Tribunal, hence, this petition was filed by the petitioner for

the reliefs sought as above, on the following grounds.



4. That no adverse entry was ever made against the petitioner nor
any such adverse entry was communicated to him on or before the date
of meeting of Selection Committee on 29.07.2016. There was only one
departmental proceeding pending against him which was initiated vide
letter No. 1107/XXX-1-2013/21(04)07 dated 13.07.2013, and the same
was dropped vide letter No0.2032/XXX-1, 2014-21(18) 2005 dated
20.12.2016 and the petitioner was exonerated from the charges. Hence,
there was no adverse material against the petitioner, which may
disentitle him from getting the benefit of grade pay of Rs. 7600/- w.e.f.
31.03.2014, as there was no other adverse entry/ material against him

on the date of meeting of DPC.

5. Petitioner has also contended that he was communicated the
so-called adverse entry for the year 2013-14 for the first time only on
10.01.2018, when the writ petition was filed, against which, he filed his
objections dated 22.01.2018, with the contention that he was never
communicated, any such adverse entry before such date and the so
called communication letters dated 02.08.2016 and 02.11.2016 were not
served upon him. Both the so called communication letters relate to the
dates subsequent to the date of meeting of selection committee i.e.
29.07.2016. Therefore, undisputedly on the date of meeting of selection
committee, there was no adverse material communicated to the
petitioner. Respondents themselves have admitted the communication
of both the so called letters of adverse entry of 2013-14 for the first time
only on 02.08.2016 and 02.11.2016, hence, on the date of DPC, except
the disciplinary proceeding started in 2013 and thereafter dropped on
20.12.2016, there was no adverse material against the petitioner. Hence,
petitioner cannot be denied the benefit of selection scale. Accordingly,
petitioner has sought the relief for setting aside the impugned decision
of the selection committee, communicated to the petitioner vide letter
dated 10.01.2018 and 27.02.2018 and, to sanction and grant him the
selection scale of Rs. 15600-39100 with grade pay of Rs. 7600 w.e.f.

31.03.2014 along with arrears and penal rate of interest.



6. The petition was opposed by the respondents with the
submission that at the relevant point of time, a disciplinary proceeding
was already pending against the petitioner hence, the recommendations
of promotion of the petitioner was kept in a sealed envelope. After
conclusion of disciplinary proceedings, such envelope was opened on
12.12.2017 by the Appointing Authority in which the following

recommendation of the committee was made:

“TRIA MR GRT 3T1d 29.07.2016 FT RN d6& & BRI b TRR—09 T
difcha arfeldT & FHP 21 W Sfodalad 31 T HAR @ IRF yfafsdi &
[GRUTER I a¥ 2013—14 ¥ "Ufibel YA Y 81 & BRU a9 |
A1 8y HAR BT “srugad s’ H afigd dRd g AT IdHE IS U w0
7600 # TR = W el fear @@ g1 e o AW AR @ fiwe
IS RIATE! N yElend © | 3Ud T Al @ wRgfd “de fommm” |
RIS ICAIIG (RIIICARV IR

Accordingly, as per the recommendations made by the
promotion committee, the petitioner was not promoted in selection
scale with grade of Rs. 7600. His Annual Confidential Report for the
year 2013-14 (01.04.2013 to 10.07.2013) was sent to him by the
department of Karmik vide letter dated 02.08.2016 and 02.11.2016,
but petitioner never submitted any representation against such
adverse entry. On 20.01.2018, petitioner submitted an application
informing therein that he was never communicated any such adverse
entry made against him for the above period. The representation of
the petitioner was disposed of by the Karmik department on
27.02.2018, intimating that he was already informed regarding his
adverse record, but petitioner never submitted any representation, in
compliance of the letters dated 02.08.2016 and 02.11.2016. The
departmental promotion committee declared the petitioner ineligible
for promotion after taking cognizance of the said adverse entry for the
year 2013-14. Accordingly, the petitioner was not entitled for any
selection scale on account of his adverse entry. Hence, his petition

deserves to be dismissed.



7. Through R.A, petitioner has reiterated the facts of the claim
petition. He further contended that on the date of DPC there was no
adverse material in his service record, which would make him
ineligible to be considered for promotion in grade pay of Rs. 7600/-.
On the date of DPC, any such alleged adverse entry was never
communicated to him as per the rules. Therefore, as per rules and the
law, settled by the Hon’ble Court, uncommunicated adverse entry
cannot be taken into consideration at the relevant time of DPC. The
only disciplinary proceeding pending against the petitioner was
dropped on 20.12.2016, therefore, there is no occasion or justification
on the part of the respondents to deny the benefit of promotional pay
scale in grade pay of Rs. 7600 to the petitioner. Neither there was any
adverse entry against the petitioner nor was any communication to
the petitioner about any such adverse entry. Respondents themselves
admitted the fact of communication to the petitioner only after
02.08.2016, which is five day later than the date of DPC although,
petitioner has denied about receipt of any such communication till
10.01.2018. This fact came into his notice for the first time when he
filed a writ petition. As on the date of meeting of DPC there was no
adverse material, which could be legally considered against the
petitioner hence, he cannot be denied such promotional scale on

account of uncommunicated entry.
8. We have heard both the sides and perused the record.

9. Rule 4 of the old Uttaranchal Government Servants (Disposal
of Representation against Adverse Annual Confidential Reports and
Allied Matters) Rules, 2002 and thereafter, Rule 4 & 5 of the new Rules
known as “STRIEUS WHN Hddh (Ufddd, 38T/ F=ilveldd, S,

S, ShS I MUF RUICT &1 YHeIdRv T SHa [d6g JITaa
IR Hedg "Hal B fAuew),  fEmEel,  2015” require that
communication of entry is must. Rule 4 & 5 of the said Rules of 2015

read as under:



"4, UG ST/ AAYGD, S, ASaH, IS RUIC H FGI 3R
g & Ue @ ford yfdsar—

(1) Wl ol AN FHar) & g #§ RUc Af< 89 & Jearq qui: A S
gfieel AT AT AT 37e8T / AilYord, S, JfTSaH, IS 8, fo’t o Rure
DEN TN &, O GEYG IR DR P b TRBRI gRT AT bl SfRerI gRT Sl
yfided / WeRT | 7 fdd &1 9 &1 R Wiadl MeR gRT 39 f[Afta 7m fAfde
g1, Rue &l afifeiRed o oI & e 4 60 T @1 @i & iR wyol Ruid fofaa
0 # Aqfad o SR ok 39 R @ ve g Rue # afafeRad faar SR

() WHR FHAN], SUMTH (1) & 3 Ufdde, 36T/ FNod, S,
o RUIE o Gga & fGAld | 45 37 @1 3@y & Wik, 39 UaR G Ruc
o faog yded fafgd # 99 ok Sfud Arem | Wied! TGN 3 U6 Ufdd oW &
RGN @, T N He WIRGR B8l T4 &, 3R IfQ g Ferd WRsR = & d
Wiad! WEER! B & TR qHdl o

(3) WHR FHAR! Ife JUFEH (1) & e S qoie: A1 R Ul AT
SNATITHS AT 3BT / A=iyoid, S, Afascd R & fawg I <1 a8 g,
ar g8 Ul Rule &) gaT & Q16 9 45 37 @1 3l & HIoR $9 YR FYfea Ruie
& fdeg Y folad o €Y ok S Arem | Wigar TSR ¥ U6 ufad R &
TR @I, o1 W Fem WRGRT del 1 8, &R afe aig wem Wier) 7 &,
! TRIBRY BT R Tl 8—

R Al IR, erm WRIGR) a1 Widhd! TRER &1 98 FAEH & 9 &
WHN Yah & U Igd A & WIoR YeTaed YR 7 R Gbel b W BRO &
U URATIET @ UK @ for) 45 37 &1 3TR Sfafe @1 oA & [l & |

() gerRufa, e WRIGRY a1 Widdt MRERY IuTH (2) 71 3) & i+ ywrded
@ U & e | Ua qE 9§ 3FRe 3@ & MR YTded B FHd WRen @I,
o/ Ufdde,  oresT/|Aiivord, Sad, difsam Ruie affaed @ 8, SHa@
Sp—fewll & foll WoM O YdeA @ Wi @ f&id 9 45 &9 9 MRS @y &
W 3t Srar—fewell, genRefa, \em WRIGRT a1 Wiedl TRER! B Hor |

yfoey I8 ® f O dar-feuedt snft B, it ey oRer s
Srp—fewoft Wor | Ugel War d 7 ¥ AT B AT Wal-ged 8 T & A (e 8|

(5) Jrfifa, Fe TSR A Wear wRGRT SuftRm (4) § faffds 45 T @
T & fodid @ 120 o7 o1 o@fy & R wgfod wieR) @ el & @
e W IR & 3R it 918 Sar-feudh o 7 g8 & ar da—femol @ yen
foher famr—

() UATaRA FI FRET AR g AT

(@) wfcrege RUIC @1 quie: 7 3@ O a8 i T FMebreld g4 FHRU Qs
IR AT |

(TT) 3resT/ AToE®, S, Afasad Rule @ ST 6 Sfud THe THR 3mey]
UIRT R g4 I+ (upgrade) H |

(6) TR \eW WieR), SutEd (5) # fRfde @ & fia” ol e aRo 9
YRATIET BT MUCRT o)1 ¥ o B, 1 98 39 9w H 309 IR WeNl Bl Rurd
M o e e & N g @ fuer o giefa &7 @ o) 3§ ey
TIRT BT oIl a8 Sfed e |




(7) <Rl SufEE (5) @ i UIRd oMeY WHfRG WReR Wad @ fofgd w7 A
fed fdar |

(6) el SutEH (5) T A Ul ufafe fdem 1 ey TRA fhar R, 98t
FnRefd, Hem WRIGR) a1 Wiedl TRGN 36 YR el T yfafe a1 fiqa &=
|

() gl SufEE (5) & 3efiM 3rml /AeHd, I, JifisaH Ufdfte 3 Fareds
S+d (upgrade) X @ QY UIRA fhar W, J8 IRl \eM WRGR a7
Wil MaR Wi yfafe a1 fiqa dve I+ (upgrade) &1 T3 ufific &1 |

(10)  SuRE (5) B e WIRA ST i & |

(11)  <iEi-

(v@) T v, oFeBT/ Aivele, I, S, S Hidfte Bl Hga:
@) el ufrper, 3wt /Ao, SwH, e, gt & g ywme,
(@) wofoa mRer &1 Swae! Se-feul & fory gmeT o o,

(@R)  F WG & Se—fewoh, A

() forft Tt 37201/ Adora, S, Jfdsad e & fdeg ymaed & MueR &
DTS AW 39 el & IR & fodid @ dftad &1 a8l U d1¥all W 39 M
@ JF 9 for fafed oy @& iR faor fvar SR &R Sw@r fAverT faar
SR |

W3 Sufd H fafafde {6l amel @ o 59 faw @ ol fafRd orafd
B T FRA H 59 (@l & YRS & fQTid DI dia 81 gl faf Sl AT L Dbl
SR |

5, Ruré &1 ufded 7 THm ST

fo BRI & WUS & & W &1 W IR ¥ ¥ T SR UL qo FaE-56 A
I JUIRT & ard W8l Blg Uidhel UlAfte Fgfed T8l B SRl 8 AT o8l [ Ul
ylafe & fO%g i3 UAEET FIF—4 & ¥R T8l Fuern T g g8 Ul gl @,
T RPN FdD DI TG, AR A o T el & Gl ufidd T8 9
SR |

10. Hence, Rule 4 of the above rules requires that the
communication of the entry to the employee is must and in view of the
Rule 5, uncommunicated entries cannot be considered against the

employee in promotion or other service matter.

11. Admittedly, the petitioner’s name was included at SI. No. 21 in
the list of 32 eligible officers to be considered by the DPC for
promotional scale. The DPC held its meeting on 29.07.2016. The minutes
of DPC (Annexure-Al) clarify that out of 32 officers, 30 officers were

recommended for promotional scale whereas, recommendations of two



officers, (1) Ms. Nidhi Yadav at SI. No. 14 and (2) the petitioner, at Sl. No.
21, were kept in the sealed covers. Para 11 of the DPC
recommendations specifically mentioned that as against the petitioner, a
disciplinary proceeding is pending hence, his recommendations are being
kept in a sealed cover. A specific order was passed by the DPC regarding

the petitioner with the following words:

“ITRIGTS oY Rfdd Al & RS I 15600-39100 IS U 6600
A &l A 1560039100 U U 7600 H UINT B A 29.07.2016
Bl AN 79 IRfT &) S6 B drig

SaRgre (fdd a1 (FReRT o) Ga @ T S daTHe
15600—39100 ¥ U 7600 ¥ UG 5 faWr =09 ARy & do@ faia
29072016 B! AT A | =0 |ifa # Frfoad orfreRal 7 e vd

o & WY H 97 form—

1— 2 I Rig ez
T P |

2— S TH0 YMRETH! q
37eTeT IO RIS |

3l X1 ol BET
TG Aferd, HIHe o |

2—  TIF 959 M §RI Qi 20.07.2016 FI JRNNTT d8% & PRI B
TRR-09 W 3ifhd drfeid & BHId—21 W IfealRgd A1 4W FAR @I IRA
yfaftcal & fRuMER S= 9y 2013—14 § Ui Wl uew B @
BRY T AR 81 Y AR BN Ay o H aiicd B gd o
I TS U 7600 H TGI8 WA el 1bAT ST 7 | b & Y FAR
& faog orfema® BRI A yaferd 8| ofkdvg e |ifd &1 JRfd 9=
foTpTs” ¥ ¥ S B FRfT A1 B ST B |

(e <o) (THo <THTRT) (e i )"

Admittedly, in these recommendations, the fact of adverse entry for
the year 2013-14 was also mentioned hence, he was found unfit and
simultaneously, it was also mentioned that against the petitioner,
disciplinary proceeding is pending hence, recommendations be kept in
a sealed cover. The disciplinary proceeding was dropped vide order
No. 2032/ XXX-1. 2014-21(18)2005 dated 20.12.2016 and the
petitioner was exonerated from the pending disciplinary proceedings.
Thereafter, he represented for grant of promotional scale, but was

denied on the basis of alleged adverse entry for the year 2013-14.



12. Learned Counsel for the petitioner has contended that at the
time of meeting of DPC, there was only one adverse matter of
departmental proceeding against the petitioner before the committee,
but the recommendations dated 29.07.2016 clarifies that before the
committee the fact of adverse entry as well as fact of disciplinary
proceeding, both were placed. Admittedly, the disciplinary proceeding
was finally dropped hence, pendency of disciplinary proceeding

cannot disentitle the petitioner for selection scale.

13. As regards the fact of adverse entry for the year 2013-14
(particularly from 01.04.2013 to 10.07.2013), the petitioner has
contended that he was never informed about any such adverse entry
and only on 10.01.2018, he came to know for the same when writ
petition was filed by him. Respondents could not prove that the
adverse entry recorded for the vyear 2013-14 was earlier
communicated to the petitioner, because they themselves have
admitted that such adverse entry was first time communicated to the
petitioner vide letters dated 02.08.2016 (Annexure CA-3) and another
letter dated 02.11.2016 (Annexure: CA-4). It is the contention of the
respondents that such communication was sent to the petitioner
through speed post on his address, although, petitioner denied the

acceptance of such communication.

14. In the alternative, it is argued by the petitioner that both such
alleged communications were made only after the date of DPC.
Learned counsel for the petitioner has referred to the fact that on the
date of DPC, such adverse remark was admittedly uncommunicated,
and uncommunicated adverse remark cannot be considered against
the petitioner for granting such promotional scale, as per the rules and

judgments of the Courts. We agree with this argument.

15. As per Rule 4 of the said Rules of 2015, it is necessary to
communicate the entry to the employee within the stipulated time

where upon, the employee can submit his representation within a



10

period of 45 days and then within the stipulated time, the
representation must have been decided by the competent authority.
The rule 5 of the said Rules also clarifies that if the adverse remarks
are not communicated to the employee, or disposal of his
representation is not made as per Rule 4, such adverse remark cannot
be considered as adverse against the public servant in promotion or
other service matters. We find that the so called adverse remark of
2013-14 which was considered and was read against the petitioner by
the DPC, could not be considered against him in view of its non-

communication to the petitioner before the date of DPC.

16. The remark for the year 2013-14 was communicated to the
petitioner, for the first time only, on 02.08.2016 by the respondents
as per their own statement, whereas, the proceedings of DPC were
completed on 29.07.2016. On the date of DPC, the so called adverse
remark was admittedly uncommunicated hence, such adverse remark
cannot be considered neither by the committee, nor by the appointing
authority for granting or denying the service benefit i.e. the selection
scale. Hence, on the basis of the alleged uncommunicated adverse
entry of 2013-14 which was admittedly not communicated till the date
of DPC and not even after such a long time as per the contention of
the petitioner, cannot disentitle him for granting selection scale along
with other officers, some of whom were junior to him. The other
pending disciplinary proceedings on the basis of which
recommendations were kept in sealed cover, were dropped and
petitioner was exonerated. Hence, on that basis, he cannot be denied

such benefit.

17. We find that in the list of 32 officers, the name of the
petitioner was placed at sl. No. 21 and on the basis of
recommendations of the DPC dated 29.07.2016 his juniors were also
allowed pay scale of Rs. 15600-39100 with grade pay of Rs. 7600

w.e.f. 31.03.2014 hence, recommendations of DPC denying him such
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benefit is not justified. Accordingly, he is also entitled for selection
scale like his juniors w.e.f. 31.03.2014. Accordingly, the claim petition

deserves to be allowed and the following order is hereby passed.
ORDER

The claim petition is hereby allowed.

The recommendation of the DPC dated 29.07.2016 about the
petitioner, placing him in the unfit-category on the basis of the

adverse entry of 2013-14 is hereby set aside.

The petitioner is also entitled for sanction and grant of pay scale
of Rs. 15600-39100 with grade pay of Rs. 7600 like his juniors, w.e.f.
31.03.2014 alongwith its arrears and other benefits. Respondents are
directed to allow such benefit to the petitioner within a period of four

months from the date of production of copy of this order.

No order as to costs.

(RAJEEV GUPTA) (RAM SINGH)
VICE CHAIRMAN (A) VICE CHAIRMAN(J)

DATED: DECEMBER 24, 2020
DEHRADUN.

KNP



