BEFORE THE UTTARAKHAND PUBLIC SERVICES TRIBUNAL
BENCH AT NAINITAL

Present: Hon’ble Mr. Ram Singh

______ Vice Chairman (J)

——————— Member (A)

CLAIM PETITION NO. 11/NB/DB/2016

. Hridesh Kumar Sharma, aged 52 years S/o Devkinandan Sharma, R/o
Moradabad, presently working as Ganna Supervisor, District Udham
Singh Nagar, Uttarakhand, SI. No. 34.

. Murlidhar Upadhyaya, aged 51 years S/o Ramnuj Upadhyaya, SI. No. 38,
R/o presently working as Ganna Supervisor, District Udham Singh Nagar,
Uttarakhand.

. Vijendra Giri, aged 55 years, S/o Bishambhar Singh Singh Giri, SI. No. 32
R/o presently working as Ganna Supervisor, District  Haridwar,
Uttarakhand.

. Ram Samujha Maurya, aged 57 years, S/o Ram Sewak Maurya, Sl. No.
68, R/o presently working as Ganna Supervisor, District Udham Singh
Nagar, Uttarakhand.

. Dharma Nath Singh, aged 53 years, S/o Ram Narayan Sigh, SI. No. 69,
R/o presently working as Ganna Supervisor District Udham Singh Nagar,
Uttarakhand.

. Rajesh Kumar, aged 46 years, S/o Kewal Ram, SI. No. 93, R/o presently
working as Ganna Supervisor District Haridwar, Uttarakhand.

. Hrishankar Gangwar, aged 52 years, S/o Kewal Ram, SI. No. 65, R/o
presently working as Ganna Supervisor, District Udham Singh Nagar,
Uttarakhand.

. Ram Singh Bishnoi, aged 59 years, S/o Ram Chandra Singh, SI. No. 64,
R/o presently working as Ganna Supervisor, District Udham Singh Nagar,
Uttarakhand.

ceeeeeeeenene PEtItiONErS



VERSUS

1. The State of Uttarakhand through Secretary, Cane/Ganna, Uttarakhand
Government, Dehradun.

2. The Cane Commissioner, Uttarakhand, Head Office, Kashipur, District
Udham Singh Nagar.

3. The Joint Cane & Sugar Commissioner, Uttarakhand, Kashipur, District
Udham Singh Nagar.

4. The Assistant Cane Commissioner, Uttarakhand, Rudrapur, District
Udham Singh Nagar.

5. The Chairman, Uttarakhand State Public Service Commission, through its
Secretary, Roorkee at Haridwar, District Haridwar. (Person promoted on
the post of Ganna Vikas Nirikshak)

6. Mohammad Yunus, aged 58 years, S/o0 Mohammad Yashin, SI. No. 49,
R/o presently working as Ganna Supervisor, Kichhha, District Udham
Singh Nagar, Uttarakhand. (Now promoted on Ganna Vikash Nirikshak).

7. Mohan Singh, aged 59 years, S/o Ram Chandra Singh, SI. No. 50, R/o
presently working as Ganna Supervisor, Bajpur, District Udham Singh
Nagar, Uttarakhand(Now promoted on Ganna Vikash Nirikshak).

8. Het Ram, aged 59 years, S/o Nanki Ram Sl. No. 48, R/o presently
working as Ganna Supervisor, Kashipur, District Udham Singh Nagar,
Uttarakhand. (Now promoted on Ganna Vikash Nirikshak).

9. Mitan Singh, aged 59 years, S/o Dungar Singh, SI. No. 56, R/o presently
working as Ganna Supervisor, Bajpur, District Udham Singh Nagar,
Uttarakhand (Now promoted on Ganna Vikash Nirikshak).

10.Sher Singh Yadav, aged 59 years, S/o Gumani Singh, Sl. No. 57, R/o
presently working as Ganna Supervisor, Nadehi, District Udham Singh
Nagar, Uttarakhand (Now promoted on Ganna Vikash Nirikshak)

11. Shripal Singh, aged 51 years S/o Mahavir Singh, SI. No. 72, R/o presently
working as Ganna Supervisor, Doiwala (Now promoted on Ganna Vikash
Nirikshak)

12.Jai Singh, aged 55 years, S/o Punna Singh, SI. No. 78, R/o presently
working as Ganna Supervisor, Igbalpur, Haridwar, Uttarakhand (Now
promoted on Ganna Vikash Nirikshak)

13.Sompal Singh, aged 58 years S/o Bool Chand, SI. No. 79, R/o presently
working as Ganna Supervisor, Igbalpur, Haridwar, Uttarakhand (Now
promoted on Ganna Vikash Nirikshak)

14.Tej Pal Singh, aged 51 years, S/o Ghashita Singh, SI. No. 35, R/o
presently working as Ganna Supervisor, Kashipur, District Udham Singh
Nagar, Uttarakhand (Now promoted on Ganna Vikash Nirikshak)



15.Yash Pal Singh, aged 59 years, S/o Jugnandan Singh, SI. No. 42, R/o
presently working as Ganna Supervisor, Bajpur, District Udham Singh
Nagar, Uttarakhand (Now promoted on Ganna Vikash Nirikshak)

16.Bharat Singh, aged 59 years, S/o Aman Singh, Sl. No. 46, R/o presently
working as Ganna Supervisor, Sitarganj, District Udham Singh Nagar,
Uttarakhand.(Now promoted on Ganna Vikash Nirikshak)

17.Rakesh Kumar, aged 47 years, S/o Phul Nath Singh, SI. No. 91, R/o
presently working as Ganna Supervisor, Kichchha, District Udham Singh
Nagar, Uttarakhand (Now promoted on Ganna Vikash Nirikshak)

18.Udal Singh, aged 47 years, S/o Mangal Singh, SI. No. 92, R/o presently
working as Ganna Supervisor, Sitarganj, District Udham Singh Nagar,
Uttarakhand (Now promoted on Ganna Vikash Nirikshak)

19.Surendra Singh, aged 48 years, S/o Vijai Pal Singh, SI. No. 94, R/o
presently working as Ganna Supervisor, Kichchha, District Udham Singh
Nagar, Uttarakhand (Now promoted on Ganna Vikash Nirikshak)

20.Gandhi Ram, aged 50 years, S/o Ram Diya, SI. No. 96, R/o presently
working as Ganna Supervisor, Luxur, District Haridwar, Uttarakhand
(Now promoted on Ganna Vikash Nirikshak)

21.Samay Singh, aged 48 years, S/oHarphool Singh, SI. No. 99, R/o presently
working as Ganna Supervisor, Libbarheri, District Haridwar, Uttarakhand
(Now promoted on Ganna Vikash Nirikshak)

22.Surajbhan Singh, aged 48 years, S/o Bhopal Singh, SI. No0.100, R/o
presently working as Ganna Supervisor, Luxur, District Haridwar,
Uttarakhand (Now promoted on Ganna Vikash Nirikshak)

cereeeeeennee.RESPONdents

Present: Sri A.D.Tripathi, Ld. Counsel
for the petitioners.

Sri V.P. Devrani, Ld. A.P.O.
for the Respondents No. 1to 4

JUDGMENT

DATED: NOVEMBER 13, 2018

HON’BLE MR. RAM SINGH, VICE CHAIRMAN (J)

1. The petitioners have filed this petition for the following
reliefs:-

“(i) To set aside promotion order dated 16 March 2016

by which the juniors have been promoted ignoring the senior



most employee of the same cadre having common seniority

list in the light of statutory service rules 2013.

(ii) To issue direction/order to the respondent to give
promotion to the senior most employees from the very date
of promotion i.e. 16.03.2016 given to the juniors to them.

(iii) To pass any other or further order which this
Hon’ble Court may deem fit and proper in facts and
circumstances of the case.

(vi) Cost of the petition may be awarded in favour of
the petitioner.”

2. According to the petitioners, the respondents passed the
impugned order of promotion of their juniors from the post of Cane
Supervisor to Cane Development Inspector, applying the wrong
criteria of promotion. Under the rules, the criteria for promotion is
‘seniority subject to rejection of unfit’ but respondents applied the
criteria of ‘seniority-cum-merit’ and thus, the provisions of the
concerned Rules, applicable on the petitioners, have been violated.
Hence, it has been challenged that the order of promotion is an
arbitrary, illegal and against rules and Article 14 and 16 of the

Constitution of India.

3. The petition was opposed by the respondents on the ground
that following the due process of law and the relevant service rules,
the impugned order was passed, which is correct, perfect and legal in
the eyes of law and requires for no interference. According to the
respondents, the concerned Uttarakhand Subordinate Ganna (Group-I
and Group-ll General) Service Rules, 2013 (hereinafter referred to as
Service Rules of 2013) were followed and selection process was
conducted on the basis of the procedure laid down in the
Uttarakhand (inside the purview of the Public Service Commission
posts) procedure Rules, 2010 (hereinafter referred to as Procedure

Rules, 2010) and Public Service Commission Procedural Rules, 2003,



and on that basis, the petitioners were not found fit for promotion,

hence, impugned order was passed.

4, The petitioners in their Rejoinder Affidavit have reiterated
that the wrong criteria were applied by the respondents and juniors

were promoted ignoring the claim of petitioners.
5. We have heard both the sides and perused the record.

6. This fact is admitted to both the sides that the relevant
service rules applicable in the matter is Uttarakhand Subordinate
Ganna (Group-l and Group-Il General) Service Rules, 2013, issued on
24.09.2013. Rule 5 of the same prescribed the source of recruitment

of Cane Development Inspector, which is quoted below:-

“5(1) (B).eecreerenenee
(@) 99 I 9N UG- I fdar (e,

(Th) Uear Ufed STINT & AR o Al Wil g |

(&) T ufie wE 99 @ Rl T whaest H 9, e
Wil & 9y ¥ o Ridqal @1 |4y 81, uem faAid @ 59 w9 H B
W B UE 9 B WA QO PR ol B, JUYT DI BRI Y
Wodl & AR W, AT & 7 ¥ eI~ grI|”

Hence, as per Rules 50% posts of Cane Development Inspectors are to

be filled up by promotion from the Cane Supervisors. The petitioners
as well as private respondents, all were working on the post of Cane
Supervisor and were having experience of more than 5 years, as
required by the law.

Rule 16 of the Service Rules of 2013 prescribed the procedure

of recruitment by promotion, which quoted below:-

“16. TGIIIT GRT el HI—HI TR JATHRNTET SRiEvs dldh
T SN FRART FRAT (dfdan) FrRmaell, 2008 & AR
ITUYEd Bl IRABR A 8 Sdl & AUR W B TR |




7. The respondents have submitted that while considering

the petitioners for promotion, the STRRIVS WG HaAT AN FURMI
T (fa) FRmmEet, 2003 (hereinafter referred to as Rules of 2003)
was to be followed. Respondent department submitted a list of
eligible candidates before the Commission. Admittedly, in this list, the
petitioners were senior but while considering them for promotion,
Rules of 2003 was to be followed. Part-3 of the Rules of 2003,

prescribed the procedure for selection on the basis of merit and Part-4

prescribed for procedure selection on the basis of seniority, which are

quoted below:-

“aTT-3
AT & HTEUS | UG Bl gibar

7. 39 9T &I 1] BFT-

A FIM 5 & SUeil & IR W IFIAl & AMGUS W YA Bl
g1 a1 9 W | feiRa wfdan &1 srgeRer fovam SR |
8. U3 Al SHAR BReAI-
FIRIAT D A3 I il Sad 2o & fory Sucer Ridadl 1 3t
4 A gY, R M A ASaH U il @ s gl wEl o,
ST oG Rfdadl @ 91 & O T fbeg &4 9 &4 36 T
SIDLE
e I8 & fob afe wdl Wl Ridaal & forg, ot well & o av 9 s
qafy & IRM gg &, B A B A UIE T q & T gAS qre
et TR B TRAT &R S9 g ¥ il & i ok orgaddt anf & forg
1S | DI DR G A s e o S | O s | AR G B | i
rafdfat ot we ffoRad grfi-
(@) foxlim a¥ & MffT— e U & SFER G 3R YoM a¥ & M
(@) TT 94 & AT Sad U & AR F@&T R YoM e fgdi
9y & ffe Riceral & d@msi &1 3,
AR g GHR AT AL
FUR ufdey Ig 2 fob o ol @, weM gedn, uerfa @ forg
SUYA T AT S, D! AU Iad S b MA Tl Bl AR R




STh W & I S9h G H 39 UGR AR T R M @ o @
e fewolt forg <& SRefT |
R 1—

39 frem & Rfeqal & der o arcqd Wi Aiferd, sRerll a1 M=
R @ §or e 9 8 o Wl & 99 § g3 &
IR 2—

T yeR @ Rfddal @ waifde a7 @ fog oo @ e tad g9l
IR I SR |

9. 3TART T ferdl AorI—

fFrgfer UG aram @1 W H A dlel §H Sl bl uaeH gdl
AT U B G AT GRRAIT SR I AT S | il @l A
AT BT URT M SR A B udd ¥ B, e forg 9e wafad g
Rt o e  omanT & qfd & |

10. UTSIT b1 T BT TRIET0—
A el Ael o AR BT I8 Ydid 8 6 | 9 & 3l S ura =
a1 el ¥ aftAfera T A W oufea de § Suyd oradt o T &
il A1 I8 FRYfd WReRT | I offde Fer § WS, seal g4l urE
o a8 Sfod awel &R fgfeT WiRieRY agqaR frm 8 # <& 78 forft a1
& B gU I, ST Gl AT G DI GAART v |

11, g9 AAfd—

frgfed wider! g™ Ue 999 afifa dafed @ s o FfaRad
i

(1) MRt BT ST B el BT AeeT I A AMfd & e
BT,

(2) Tigfaa wnferery, cer

(3) S famT o1 fohelt o fTT @1 R gRT M i a8 We
Fer, fog wlies I8 8 f$ Il wwa Fgfe wler &
EITAT Sad T @ foareny 39 @ve @ e 9w fafde faam
SR |
12. WA & for fesia FARad axe-

(1) fgfed TR oM & WA ¥ W & foy g e MiREd
T

yfiey I8 & 6 o o1 te a1 SOW Afde oAl da fdhar o1 e
g



(2) Ife MM A1 P WRGRT I8 aTavad FHe {6 uraar o @ O
el | guifde daed A1 fodl o oruedl @1 HemR 9EE |l R
fpam ST =fey A Ry witer), FenRefd, vo sl ar ariedl @
IF YA & foly Iugad f&dish a1 faell W qari |

(3) =T« AT AP WM A Il @ aRa il R faar vl &R
forell o a1d W A fIaR o) Tl @ O SHH T H AT B

g9 G IIAT @ TER Uh gl Ui g Gl dAR
B e M 9 & S ST @ i o W Rfeqadl & ufa Hifers
ford TR fondl T3 orafRial & 1M i
afe

it O Rt @ for), & et & 0o ad 9
AOH AN B SR g5 B, B G A YD W 9Y d G H G 99
¥ & fory TaR @ T urer g W SR < | e 9 @
ﬁﬁﬂﬁ%ﬁﬂﬁ@&ﬁ@ﬁﬁwuﬁwﬁmmﬁa&maﬁaﬁ
' el 99l @ urEdr g W e

-
:
1
s

Gl
R B 4 M [ TR |

14, RN &I AR

I, T99 Affd @ ReRel W R e iR dcwErg e
SAITQd =g Al FRYfaa Wieiery &l +orT |

15. RUSATHA H A9 T BT [UR H HHdg (bl SIT—
fgfad TRl SUSdrshA H 799 gdl Bl iR 4 $HHdg B |

16. =99 gdI ¥ Ryfda—

g9 A H aflord IRl a1 MEH 9 @ S MM Bl ger
e Rideal & ol 89 %8 o W 15 & 39 iR 9 Hwag @ T
T H I A IR 8, Mg fhar SR

yfaewer 78 2 5 afe aRder & <rm foxl f 9 fgfo miter
P I8 YA 8 f$ Afcs wY A e WeR dadh Gaw YqH e |
fahe Y87 & @ 98 SU B BRY gar” 1 99 ug W R uer=d fovar
T &, JTafd BR adhdl &

TSI BT Ufshar

I I Ugad Bl SRAIPhd PRA 80 SISl TS &

17. 39 9T &1 AR 81—



A R 5 & Il & SR W, AW Adidl Bl SRAPR BRA
§U WSl & AMGUS W USIN @l Wl 8l d $9 9§ iR gl
BT TRV BT AT |

18, UTSAT ¥Rl GUR hT—

(1) | 19 ¥ o SuERid & Rar, Fgfed wReR, g/
A3 O GRRIT W Rsad U AfeRal & urar gfodl ol
SIRAT, TR & | R Sad Ui 19T & ford Suerer Rfaaqal a1 3fte
Y R gy AR Frfead srguTd T Y St

19 5 do Ridadl & fofe—Ridadl o1\ &1 g1 fbeg 9 4 H4 5|

5 9 e Rfadal & for—Ridqal & G &1 $¢ 1 fbwg &4 T B4
10|

9 8 &7 Yo UfdeeTce WUs IR WA JAeId IR Afed 39
form W AR & |

() Wi A9 ¥ fud 9w ufhar e onavad uRdaHl AR 9 N @
T @ T TR W A B Riar 39e fo 9T 3 | e e

T, g A gRT SUYa ®I RAIBR HR gY, USAHA H (IR B
IR |

19. Gl Al H IIF AR HECd T T BT ATGR—

| 18 | 5l a9 & B g o Ife Rl g A 40 9 e
Rfddl @ de 9 8 3R FRyfaq wlfer) &1 I8 faar 8 & Rsad
et a1 spaedfTe wefa & forg qofa: A 2 oiR degaR o1 aifsor
T BT & @ M A 98 ffad e @ R W weRd @), T
@7 A AT @R Fhdl § | 99 S H Blg W1 999 WAl gufed &
@1 JMAAGAT Tal & IR 3H YBR AN el IT IR UeNT &
fore genfafd == fod M ey wRiT |

Accordingly, Rule 18 of the Rules of 2003 specifically mentioned
that procedure for conducting the proceedings will be followed with
necessary amendments and subject to the condition that the list of
promotion will be prepared by the DPC according to the ‘seniority

subject to the rejection of unfit.’

8. Learned counsel for the parties have also mentioned that

another procedural Niyamawali was issued by the Public Service

Commission on 10.02.2011 ,which is known as STRIITS (ol G|

SRINT &) I Harsll H “3Fugad 3l SRAGR PR §¢ Usdl”
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"SBAT’ B UR W U gRT [ I drel au+i § 3=l O aTell
gfear fafaHmaetl, 2010 (hereinafter referred to as Regulations of 2010).

9. These Regulations of 2010 prescribed the procedure for the

matters of promotions, on the basis of the ‘seniority-cum-merit’ as

well as ‘seniority subject to rejection of unfit’ and purely on ‘merit’.

Regulation-3 jointly prescribes for procedure for ‘seniority-cum-merit’

and ‘seniority subject to rejection of unfit’. Whereas, the Regulation-4
prescribes for selection on the basis of merit and in this matter, the

relevant Regulation is Regulation-3.

10. Admittedly, there are three criteria for promotion i.e. (i)
Seniority subject to rejection of unfit (ii) Seniority-cum-merit and (iii)
Merit. It is an admitted fact that the criteria for promotion is always
mentioned in the relevant service Rules and the Agency, conducting
the DPC may it be the Public Service Commission, cannot apply a

different criteria for promotion.

11. The relevant service rules, in this matter are the Rules of
2013. Rule 5 (1) (Kha)-Part-2 prescribes that 50% promotions for the
post of Cane Development Inspector, will be made from those Cane
Supervisors, who have completed at least 5 years of service and they

will be promoted on the basis of ‘seniority subject to rejection of

unfit’. Similarly, Rule 16 also prescribes the criteria for promotion,
which specifically mentions as ‘3@ I AR &= I T .

Learned counsel for the petitioners has raised the point that neither
the Public Service Commission nor any other body can change the

criteria mentioned in the concerned Service Rules.

12. In support of their contention, the petitioners have referred
to certain law laid down by the Hon’ble Apex Court. In Durga Charan
Mishra vs. State of Orissa and others (1987)4 SCC 646, it was held

that the Public Service Commission had no power to prescribe such
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minimum standard for determining the suitability of candidates for
appointment, if it is not prescribed in the concerned Service Rules and
in para 15 of the judgment, following observation was made by the
Hon’ble Apex Court which reads as under:-
“15..unen. The Commission which has been constituted under
the Rules must, therefore faithfully follow the Rules. It must
select candidates in accordance with the Rules. It cannot
prescribe additional requirements for selection either as to
eligibility or as to suitability. The decision of the Commission to

prescribe the minimum marks to be secured at the viva voce
test would, therefore, be illegal and without authority.”

13. In Balbir Singh Bedi vs. State of Punjab and others (2013)11
SCC, 746, it was also held by the Hon’ble Apex Court that the eligibility
criteria of promotion “seniority-cum-merit” and “merit-cum-
seniority” are totally different. In case of ‘seniority-cum-merit’ greater
emphasis is on seniority even though it is not the deciding factor,

while in case of ‘merit-cum-seniority’ merit is the deciding factor.

14. However, in the present case, the merit was not to be

considered and only criteria for promotion is ‘seniority subject to

rejection of unfit’.

15. The Hon’ble Apex Court in the case of Sher Singh & others
vs. Surinder Kumar & others, 1998(4) SLR, 357, further held that
while making selection, the authority should follow the criteria for
making promotion from one post to other and it was “seniority-cum-
merit” and if promotion were made on the basis of ‘merit-cum-

seniority’, then it vitiates the whole selection process.

16. Learned counsel for the petitioners has argued that although
in the case of ‘merit-cum-seniority’ and ‘seniority-cum-merit’, the
merit has to be seen but in the case of ‘seniority-cum-merit’, merit
cannot supersede the seniority, as settled by the Hon’ble Apex Court.

We agree with this argument.
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17. However, in the present case before this Court, both the
criteria cannot be applied and only criteria of ‘seniority subject to

rejection of unfit’, was to be applied.

18. Learned counsel for the petitioners also argued that the
Hon’ble Apex Court in the case of Durga Charan Mishra (Supra) has
also laid down that the Public Service Commission cannot prescribe
additional requirements for selection either as to eligibility or as to
suitability over those which are prescribed in the service rules. Where
the Rules do not prescribe for viva voce, the Commission cannot

prescribe the minimum marks to be secured at the viva voce test.

19. Learned counsel for the petitioners has argued that in the
cases, when ‘seniority-cum-merit’ was the criteria (although in the
present case, the criteria is different) it does not violative assessment
of comparative merit as held in B.V. Sivaiah vs. K. Addanki Babu, AIR
1998 Supreme Court, 2565. The Hon’ble Apex Court in para-18 has

held as under:-

“18. We thus arrive at the conclusion that the criterion of
‘seniority-cum-merit’ in the matter of promotion postulates
that given the minimum necessary merit, requisite for
efficiency of administration, the senior, even though less

meritorious, shall have priority and a comparative

assessment of merit is not required to be made. For assessing

the minimum necessary merit the competent authority can
lay down the minimum standard that is required and also
prescribe the mode of assessment of merit of the employee
who is eligible for consideration formance on the basis of
service record and interview and prescribing the minimum
marks which would entitle a person to be promoted on the
basis of seniority-cum-merit”.

20. This court agree with learned counsel for the petitioners that
even in the case of ‘seniority-cum-merit’, the seniority cannot be

ignored. However, in the case in hand, the criteria was neither ‘merit-

cum-seniority’ nor ‘seniority-cum-merit’, rather it was purely ‘seniority
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subject to rejection of unfit.” This court agree with the argument that

while applying the criteria of ‘seniority subject to rejection of unfit’,
the comparative assessment of ‘merit’ cannot be made by the
Commission. We hold that the concerned Service Rules of 2013 were
made under Article 309 and the criteria of promotion mentioned in
these rules, cannot be changed by the Agency (Public Service

Commission), applying their procedural Regulations.

21. Learned counsel for the petitioners also referred to the
judgment of the Hon’ble Apex Court, passed in State of Punjab vs.
Manijit Singh (2003)11 Supreme Court Cases 559, wherein it was held
that the Public Service Commission could not resort to screening test
to shortlist the candidates for recruitment and fixing the cut-off marks
for such purpose, was held improper. In our view, although, the facts
of that case were different, but the ratio of the judgment of the

Hon’ble Apex Court has been that, if the Rules do not prescribe for

the minimum standard or any new type of test, that cannot be applied

by the Commission, prescribing their own criteria.

22. Referring to another judgment of the Hon’ble Apex Court,
passed in Syed Mohammad Vs. Union of India and others, 2017 SCC
OnLine SC 1170. Learned counsel for the petitioners has also argued
that if the rule does not prescribe the minimum qualifying marks for
the interview or other test, for the purpose of selection, whether a
candidate participates in the interview or not, is of no relevance,
since, assuming, he had been granted zero marks in case he had
otherwise obtained better marks in the written examination and the
performance appraisal, he is eligible to be promoted since the
selection is based on seniority-cum-merit and since there is also no
provision for disqualifying an incumbent then that criteria cannot be

applied.
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23. Although the facts of that case to some extent are different
but in the case of ‘seniority-cum-merit’, all the judgments of the

Hon’ble Apex Court also laid down that even less meritorious

candidate, if senior, would also be considered.

24, Hence, there is a difference between ‘seniority subject to
rejection of unfit’ and ‘seniority-cum-merit’ and we hold that in the
former, only ‘seniority’ was to be seen with the proviso that a person
having an adverse remarks, will not be entitled for promotion,
whereas in the later, the promotion will be made according to the
seniority, but his merit will also to be seen so as to pass a minimum

standard. In the present case, the criteria for promotion, mentioned in

the Rules was ‘seniority subject to rejection of unfit’, which means

that if a person is senior and is not having any adverse entry for a

certain period, he will be given promotion and cannot be superseded

by his junior.

25. Learned counsel for the petitioners has argued that while
taking the promotional exercise, the DPC has applied the wrong
criteria of ‘seniority-cum-merit’ in this case, and they have given
weightage to the merit of the candidates, after taking into
consideration their 10 years entries and fixing a minimum criteria for

that, seniority was ignored. We agree with this argument.

26. Learned counsel for the respondents replied this point with
the argument that following the due procedure, set by the Regulations
of 2010, the promotional exercise was completed. Those procedural
Regulations were made by the Commission and in our view, it cannot
supersede the Service Rules of 2013, framed under Article 309.
Learned counsel for the respondents has also argued that to judge the
suitability for promotion, the Procedural Rules, 2010 were followed,
whereas, in the opinion of the court, this Viniyamawali cannot

supersede the Service Rules.
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27. However, even if applying this Viniyamawali, we are of the
view that the contention of the respondents cannot be accepted
because of the reasons that Rule 3 of this Viniyamawali prescribed the

procedure combinedly for both the criteria of ‘seniority subject to

rejection of unfit’ and ‘seniority-cum-merit’ and we are of the view

that the principle of ‘seniority-cum-merit’ cannot be applied for the

criteria ‘seniority subject to rejection of unfit’.

28. Rule 3 sub rule (1) specifically prescribes that the names
mentioned in the eligibility list will be considered according to the
seniority and after considering the senior person and deciding him fit
or unfit, the next person will be considered. Sub-rule (2) & (3) are,
however, applicable in the case of ‘seniority-cum-merit’ and after
following the Sub-Rule (2) & (3), the merit of a person will be declared

fit. This court is of the view that Sub-Rule (2) & (3) are for the criteria

of ‘seniority-cum-merit’ because this Rule, nowhere prescribed how
‘unfit’ person will be declared. So, Rule 3- sub-rule (2) & (3) cannot be

applied for the criteria of ‘seniority subject to rejection of unfit’

because it nowhere prescribed about the candidate who is unfit.

29. However, Sub-rule (4) of Rule 3 to some extent prescribes
the procedure for ‘seniority subject to rejection of unfit’ and it reads

as under:-

“(a) fe fodlt a o arffe Mo wfafie # sreran favy yfoea wfifte
& w7 § ot aneft o gafer dfey sifed it @ o o af o
yfafte ifdd @1 T T I9 9 H 05 9 TP U 3Rl BT TR T

e e qH R |
Hence, if in the annual or special adverse entry, the integrity of a

person is doubtful, then he will be deemed to be unfit for promotion

for next five years of such entry. So this sub-rule (4) clarifies the

position that if a person’s annual entries or special entries are adverse,

he will not be fit for promotion for next five years. In other words, a
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person who is having any adverse entry in last five years, he will be

unfit for promotion. This Court is of the view that this is the only

criteria to declare the candidate unfit for promotion in case of
‘seniority subject to rejection of unfit’ while doing their promotional

exercise.

30. The only thing to be seen for promotion was whether any
senior person was having an adverse entry in last five years or not and
if it was so, he is unfit, otherwise, he should have been granted
promotion on the basis of ‘seniority subject to rejection of unfit’. Sub-
rule (2) & (3) of Procedural Niyamawali of 2010 should be followed
only to assess the merit for the criteria of ‘seniority-cum-merit’, and
cannot be applied in this case because of the reasons that the Service
Rules of 2013 nowhere prescribes the criteria of promotion as
‘seniority-cum-merit’ rather it was specifically mentioned as ‘seniority
subject to rejection of unfit’ and this court is of the clear view that
even if applying the Procedural Niyamawali of 2010, the petitioners
could not be denied the promotion because their entries for last 5
years were not adverse. Hence, whole promotional exercise was

vitiated and needs to be set aside.

31. We are of the view that to apply the criteria of ‘seniority
subject to rejection of unfit’ no comparative chart of 10 years entries
was required to be made and only the seniority of the candidates were
to be seen subject to the fact that any senior candidate having any
adverse entry since last five years, was to be superseded and only
criteria of being unfit in this case, is to see that a senior candidate is
not entitled for promotion for five years from the date of having any

adverse entries in his service record.

32. Learned A.P.O. on behalf of the respondents has contended
that they have applied the right criteria and followed the right

procedure. This court does not agree with this contention and is of the
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view that the criteria, as prescribed in the Rules, was misinterpreted
and some persons, junior to the petitioners were granted promotion
while as per the Rules and law laid down by the Hon’ble Apex Court,
the petitioners being senior were entitled to be promoted before

their juniors.

33. The petitioners have sought the relief to set aside the
promotion order dated 16.03.2016 by which juniors were promoted,
ignoring the senior most employee and they have also sought
direction to give promotion to the senior most employees from the
date of promotion of their juniors. This court is of the view that the
relief sought by the petitioners needs to be granted and petitioners
having no adverse remark, are entitled for promotion before their
juniors. As the wrong criteria of promotion was applied, hence the
whole promotional exercise is vitiated, which needs to be set aside
and it should be completed afresh. Petition deserves to be allowed

and following order is hereby passed.

ORDER

The claim petition is allowed. The impugned promotion
order dated 16.3.2016 passed by the respondents is hereby set
aside. Respondents are directed to initiate promotional exercise
afresh, in accordance with the rules and as per the observation
made in the body of the judgment, within a period of three months

from today. No order as to costs.

(A.S.NAYAL) (RAM SINGH)
MEMBER (A) VICE CHAIRMAN (J)
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