BEFORE THE UTTARAKHAND PUBLIC SERVICES TRIBUNAL
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CLAIM PETITION NO. 07/NB/SB/2017

Bhupendra Singh Dhoni, S/o Shri P.S. Dhoni, presently posted as Inspector,
CID, Haldwani, District Nainital.

........... Petitioner
VERSUS

1. State of Uttarakhand through Secretary, Home Department,
Government of Uttarakhand, Dehradun.

2. Inspector General (Headquarters), Police Headquarters, Uttarakhand,
Dehradun.

3. Deputy Inspector General of Police, Garhwal Range, Dehradun.

................ Respondents
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Bhupendra Singh Dhoni, S/o Shri P.S. Dhoni, presently posted as Inspector,
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1. State of Uttarakhand through Secretary, Home Department,
Government of Uttarakhand, Dehradun.

2. Inspector General (Headquarters), Police Headquarters, Uttarakhand,
Dehradun.

3. Deputy Inspector General of Police, Garhwal Range, Dehradun.

................ Respondents
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for the Respondents



JUDGMENT

DATED: SEPTEMBER 10, 2018

HON’BLE MR. D.K. KOTIA, VICE CHAIRMAN (A)

1. Following orders are under challenge in these claim petitions:-

(A)  “Censure” awarded to the petitioner vide order
dated 24.08.2014 (Annexure: A2) and rejection of
appeal vide order dated 28.04.2016 (Annexure: A1) in
Claim Petition No. 07/NB/SB/2017.

(B) “Withholding of integrity” of the petitioner
for the year 2011 vide order dated 24.08.2014
(Annexure: A2) and rejection of appeal of this order on
28.04.2016 (Annexure: A1) in Claim petition No.
06/NB/SB/2017.

2. The punishment of “Censure” to the petitioner and
“withholding of integrity” of the petitioner are based on a common
inquiry arising out of the same facts and, therefore, these claim

petitions are being decided by a common judgment.

3. The petitioner is presently posted as Inspector, CID,

Haldwani, District Nainital.

4. Petitioner was issued a show cause notice on 23.05.2012
for awarding a “Censure” to the petitioner by the Superintendent of
Police, Tehri (Annexure: A5). The petitioner replied to the show cause
notice and Superintendent of Police, Tehri after considering the reply,

dropped the proceedings against the petitioner (Annexure: A6).

5.1 The Senior Officers of the Police Department were not
satisfied by the exoneration of the petitioner by the Superintendent of
Police, Tehri and they resorted to proviso to Rule 20 (1) of the Uttar
Pradesh Police Officers of the Subordinate Ranks (Punishment &
Appeal) Rules, 1991 (Adaption & Modification issued on November 02,

2002), the same is reproduced blow for convenience:-



“20. Appeals- (1) Every Police Officer, against whom an order
of punishment mentioned in sub-clause(i) to (iii) of Clause (a)
and sub-clauses (i) to (iv) of Clause (b) of rule 4 shall be
entitled to prefer an appeal against the order of such
punishment to the authority mentioned below:-

Provided that the appellate authority may on its own
motion, call for and examine the records of any order
passed in a departmental proceedings, against which no
appeal has been preferred under this Rule, for the purpose
of satisfying itself as to, the legality or propriety of such
order or as to the regularity of such procedure and pass
such order, as it may think fit;

Provided further that no order under the first proviso
shall be made except after giving the person affected, a
reasonable opportunity of being heard in the matter.”

5.2 It would also be appropriate to quote Rule 4 of the said

Rules below:-

“4. Punishment. — (1) The following punishments may,
for good and sufficient reasons and as hereinafter
provided, be imposed upon a Police Officer, namely—
(a) Major Penalties—

(i) Dismissal from service.

(ii) Removal from service.

(i) Reduction in rank including reduction to a lower-

scale or to a lower stage in a time scale.

(b) Minor Penalties—

(i) Withholding of promotion.

(ii) Fine not exceeding one months’ pay.

(iii) Withholding of increment, including stoppage at an

efficiency bar.
(iv) Censure.”

5.3 It is clear from the Rule position that the provision under
the Rules regarding appeals also provides that the Appellate
Authority (Deputy Inspector General of Police in the present case)
can call for and examine records of any order passed in a
departmental proceeding against which no appeal has been
preferred and after due consideration, pass such order as it may
think fit after giving the person affected, reasonable opportunity of
being heard in the matter. It is also clear from perusal of the above
Rule that such power can be exercised by the Appellate Authority

only in respect of the punishments mentioned in Rule 4(1)(a) (b) of



the said Rules of 1991 (adapted by the State of Uttarakhand in
2002.)

6. As the Appellate Authority was not satisfied by the order
of the Superintendent of Police, Tehri (Disciplinary Authority), the
Director General of Police, Garhwal Region (Appellate Authority)
issued a show cause notice to the petitioner under the proviso to
Rule 20(1) of the above referred Rules as to why the punishment of
“Censure” be not awarded to the petitioner. The proposed “Censure

entry” to the petitioner reads as under:-

“qv 2011
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feeTe 07.07.2011 T U TRl T W oKl §Y AT T4 3
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7. The petitioner submitted reply to the show cause notice

and denied the charges levelled against him. The D.I.G., Garhwal
Region considered the reply to the show cause notice and did not
find the same satisfactory and found the petitioner guilty and
awarded minor penalty of “Censure” on 24.08.2014 (Annexure: A2
to the claim petition No. 07/NB/SB/2017). The petitioner filed an
appeal against the punishment order which was rejected by the
Inspector General of Police, Police Headquarters, Dehradun on

28.04.2016 (Annexure: Al to the said claim petition).

8. The petitioner has challenged the punishment of censure
entry mainly on the grounds that he was present at Nainital in the

office of Government Advocate on 06.07.2011 and 07.07.2011; the



petitioner was not present at Ram Nagar during arrest of two
accused persons; the petitioner came to know about the incident
only when CID started investigating the matter; Superintendent of
Police, Tehri had rightly exonerated the petitioner; the CID in its
investigation had also not found the petitioner guilty and after
reinvestigation by the CID, the Director General of Police ordered
the proceedings of minor punishment under Rule 14(2) be initiated
against the petitioner; DIG, Garhwal Region has not considered the
reply to the show cause notice properly; the Inspector General of
Police has also not duly examined the appeal of the petitioner;
there is no evidence on record which indicates petitioner’s
involvement in any matter whatsoever; the arrest of two accused
was not made with the permission of the petitioner and he was also
not informed about such arrest; and the petitioner has been
punished on account of subjective opinion of the respondents No. 2

and 3.

9. The claim petition has been opposed by the respondents
and in their joint written statement, it has been stated that the
petitioner has been rightly punished by awarding a censure entry for
the misconduct on his part. The CID had conducted a detailed
inquiry and found the petitioner guilty (Annexure: R2 to the written
statement). As many as 21 documentary evidences were considered
by the CID while investigating the matter. The CID has also recorded
the statements of 24 persons who were related to the incident.
After detailed investigation and analysis, the CID in its conclusion,

recommended the following in respect of the petitioner:-
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H 3R 070 60 THI 18.05 W ARl & T B A I AR

0 9456407999 B Pl feca R W fedid 7.7.2011 &7 9
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M & SuTel (48 9 3fgu AR &1 AREIR) Td TESIvA dic 4
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oY / SRS iR Sofl HHaN) gvs U4 el fRmaet 1991
B TR 14(2) 3FJhel Td SUFRYT 3AGY 2002 & A< [T
I {50 S @ SR @ A g 1

10.1 After hearing both the parties and going through the
entire record of inquiry and also the claim petition/written
statement/rejoinder, we find that the inquiry against the petitioner
was conducted in fair and just manner. The petitioner participated in
the inquiry by the CID. The CID has taken statements of all the
relevant witnesses including the petitioner. The report of the CID is
based on statements and documents related to the allegations. On
the basis of sufficient evidence, the CID inquiry has reached the
conclusion that the petitioner was guilty. Petitioner was also

provided required opportunity to defend himself.

10.2 It is well settled principle of law that judicial review is not
akin to adjudication on merit by re-appreciating the evidence as an
appellate authority. The Tribunal does not sit as a court of appeal as

the scope of judicial review is limited to the process of making the



decision and not against the decision itself. Power of judicial review
is meant to ensure that the delinquent receives fair treatment. The
Tribunal is concerned to determine that the enquiry was held by a
competent officer, that relevant rules and the principles of natural
justice are complied with and the findings or conclusions are based
on some evidence. The authority entrusted to hold enquiry has
jurisdiction, power and authority to reach a finding of fact or
conclusion. The Disciplinary Authority is the sole judge of facts. In
case of disciplinary enquiry, the technical rules of evidence and the
doctrine of “Proof beyond doubt” have no application.
“Preponderance of probabilities” and some material on record
would be enough to reach a conclusion whether or not the
delinquent has committed misconduct. Adequacy of evidence or
reliability of evidence cannot be permitted to be canvassed before

the Tribunal.

10.3 In the case in hand, after careful examination of the
whole process of awarding minor punishment of censure to the
petitioner, we find that the minor punishment was awarded to the
petitioner after an enquiry. The enquiry was based on evidence and
there is no malafide and perversity. The petitioner was given
reasonable opportunity to defend himself. There is no violation of
any rule, law or principles of natural justice in the enquiry

proceedings conducted against the petitioner.

11. In view of the description in paragraph 10.1 to 10.3
above, we are of the view that minor punishment regarding
“censure” has rightly been awarded and, therefore, the Claim
Petition No. 07/NB/SB/2017 does not require for any interference

by us and the same is liable to be dismissed.

12.1 The “integrity” of the petitioner has also been withheld
vide order dated 24.08.2014 (Annexure: A2) in Claim Petition No.



06/NB/SB/2017 and the appeal against this has also been rejected
vide order dated 28.04.2016(Annexure: Al). Learned counsel for the
petitioner has contended that under the Discipline and Appeal
Rules, 1991, withholding of integrity is not a punishment and,
therefore, order regarding “withholding of integrity” dated
24.08.2014 which has been passed under the Uttar Pradesh Police
Officers of the Subordinate Ranks (Punishment and Appeal) Rules,
1991 (Adaption & Modification order-2002) is illegal and cannot
sustain in the eye of law. We tend to agree with the contention of
learned counsel for the petitioner in this regard. The perusal of
order regarding “withholding of integrity” reveals that the order
regarding withholding of integrity of the petitioner has been passed
on 24.08.2014 by the DIG, Garhwal Region resorting to proviso to
Rule 20(1) of the said Rules. We have already seen this Rule in
paragraph 5.1 of this order. Perusal of Rule 20(1) and its proviso
makes it clear that the proviso can be used by the authorities in
respect of the punishments enumerated under Rule 4(1)(a)(b) of
the said Rules only . The list of punishments has also been
reproduced in paragraph 5.2 of this order. It is very clear that
“withholding of integrity” is not a punishment under Rule 4(1)(a)(b).
In view of this, the order dated 24.08.2014 passed by the DIG,
Garhwal Range and by the IG, Police Headquarters for “withholding
of integrity” under the Rules of 1991 (as adapted by the State of

Uttarakhand in 2002) is bad in the eye of law and cannot sustain.

12.2 In the case of Vijay Singh vs. State of U.P. and Ors, Civil
Appeal No. 3550 of 2012, the Hon’ble Supreme Court dealt with the
same Rules of 1991 related to the Police Department and has held

as under:-

“7. The only question involved in this appeal is as to
whether the disciplinary authority can impose
punishment not prescribed under statutory rules after
holding disciplinary proceedings. The appellant is
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employed in the U.P. Police and his service so far as
disciplinary matters are concerned, is governed by the
Rules, 1991. Rule 4 thereof, provides the major penalties
and minor penalties and it reads as under:-

“1. Punishment (1) The following punishments may, for
good and sufficient reasons and as hereinafter provided,
be imposed upon a Police Officer, namely-

a. Major Penalties
i. Dismissal from service.
ii. Removal from service.
iii. Reduction in rank including reduction to a lower-
scale or to a lower stage in a time scale.
b. Minor Penalties
i Withholding of promotion.
ii. Fine not exceeding one month’s pay.
jii. Withholding  of increment, including
stoppage at an
efficiency bar.
iv. Censure.

8. Admittedly, the punishment imposed upon the
appellant is not provided for under Rule 4 of Rules 1991.
Integrity of a person can be withheld for sufficient
reasons at the time of filling up the Annual Confidential
Report. However, if the statutory rules so prescribe it
can also be withheld as a punishment. The order passed
by the Disciplinary Authority withholding the integrity
certificate as a punishment for delinquency is without
jurisdiction, not being provided under the Rules 1991,
since the same could not be termed as punishment
under the Rules. The rules do not empower the
Disciplinary Authority to impose “any other” major or
minor punishment. It is a settled proposition of law that
punishment not prescribed under the rules, as a result
of disciplinary proceedings cannot be awarded.”

12.3 For the reasons stated in paragraph 12.1 and 12.2 of this
order, we are of the view that the order of “withholding of
integrity” of the petitioner for the year 2011 under the
aforementioned Rules of 1991, is without jurisdiction as the same is
not punishment under the said Rules. The respondents have taken a
wrong path to “withhold the integrity” of the petitioner, as the

integrity could not be withheld under the Rules of 1991 and,
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therefore, withholding the integrity of the petitioner for the year
2011 is liable to be quashed.

13. In view of the above, the claim petition No.
06/NB/SB/2017 in which the order of “withholding of integrity” has
been challenged, deserves to be allowed and the claim petition No.
07/NB/SB/2017 in which the order of awarding ‘censure entry’ has

been passed, is liable to be dismissed.

ORDER

The claim petition No. 06/NB/SB/2017, is hereby allowed and
the impugned orders dated 24.08.2014 (Annexure: A2) and
appellate order dated 28.04.2016 (Annexure: Al) in this claim
petition “withholding of integrity” of the petitioner for the year
2011 are hereby set aside. The respondents are directed to expunge
the remarks regarding “withholding of integrity” of the petitioner
for the year 2011 from Character Roll of the petitioner within two

months from today.

Claim petition No. 07/NB/SB/2017, in which “censure entry”

has been challenged is hereby dismissed.
No order as to costs.

Copy of this order be placed on files of Claim petitions No.

06/NB/SB/2017 and 07/NB/SB/2017.

Sd/- Sd/-
(RAM SINGH) (D.K.KOTIA)
VICE CHAIRMAN (J) VICE CHAIRMAN (A)

DATE: SEPTEMBER 10, 2018
NAINITAL

KNP



