BEFORE THE UTTARAKHAND PUBLIC SERVICES TRIBUNAL
BENCH AT NAINITAL

Present: Hon’ble Mr. Capt. Alok Shekhar Tiwari
—————— Member (A)

Claim Petition No. 21/NB/SB/2025

Constable No. 980 Tulsi Prasad (Male) Adhaar No. 580145940679,
aged about 40 years, S/o Set Ram, presently posted Constable, D
Company, 31% Battalion P.A.C. Rudrapur, District Udham Singh
Nagar.

............... Petitioner

Versus

1. State of Uttarakhand, through Principal Secretary, Home

Department, Dehradun.
2. Inspector General of P.A.C. Uttarakhand, Dehradun

3. Commandant 31* Battalion P.A.C. Rudrapur, District Udham
Singh Nagar

............. Respondents

Present : Sri Subhash Joshi, Advocate for the petitioner
Sri Kishore Kumar, A.P.O. for the respondents

JUDGMENT

DATED : 06" NOVEMBER, 2025

This claim petition has been filed seeking the following
reliefs:-

‘(). to quash the impugned order dated
13.01.2025 and order dated 22.09.2023
alongwith its effect and operation and after

calling the entire record.



(i). to issue order or direction to expunge the
adverse entry recorded in the service record
of the applicant and grant all the service
benefits or pass any other order direction
which this Hon’ble Court may deem fit and
proper under the facts and circumstances

stated in the body of the claim petition.

(i) to issue any other order or direction which
this Hon’ble Court may deem fit and proper in
the circumstances of the case.”

2. In brief, the facts of the case are that the petitioner was
inducted in service in 31° Battalion PAC Rudrapur, District Udham
Singh Nagar as Constable in the year 2007 against the substantive
vacancy and by due process of law. As per the story of the
Department, when the petitioner was deputed in Nainital for peace
keeping at Inter National Cricket Stadium, Haldwani, then on
07.02.2023 Constable 777 Babar Shekh informed the post officer
that the petitioner abused him, on his complaint the petitioner was
sent for medical examination for consumption of liquor and after
medical examination the doctor found that the petitioner consumed
the liquor. For this incident, the Department initiated the disciplinary
enquiry and for preliminary enquiry, Inquiry Officer was appointed,
the Enquiry Officer after completing the enquiry submitted his report
on 20.07.2023. Thereafter, pursuant to the enquiry report dated
20.07.2023 the respondent No. 3 issued a show-cause notice to the
petitioner on 27.07.2023 and directed him to submit his reply within
15 days. The respondent No. 3 in its show-cause notice mentioned

the punishment. The aforesaid act of the respondent No. 3 shows his



pre-mind set condition that he has made his mind to award the
punishment of withholding of three days’ salary to the petitioner.
Thus, the reply of the petitioner is a futile exercise. The aforesaid act
of the discipliOnary authority is against the provisions of law laid
down by the Hon'ble Apex Court in case of M.D. ECIL vs. B.
Karunakaran and also its violation of the judgment and order of the
Hon’ble High Court of Uttarakhand passed in WPSB No. 133 of 2015
“Mahesh Chandra Gupta vs. State of Uttarakhand”. After receiving
the show-cause notice, the petitioner submitted his reply to the
enquiry report and denied the findings of the Enquiry Officer and
requested to cancel the enquiry report. Surprisingly, the disciplinary
authority in utter hot haste passed the impugned order on
22.09.2023. The disciplinary authority in its impugned order passed
the punishment which was mentioned in show-cause notice which is
not permissible in the eyes of law. Feeling aggrieved by the
impugned order dated 22.09.2023, the petitioner preferred a
statutory appeal before the respondent No. 2 on 28.10.2024 through
proper channel and requested the respondent No. 2 to quash the
punishment. Thereafter, the appellate authority without applying his
mind on the legal issue raised by the petitioner rejected the appeal
on 13.01.2025 in a cursory and stereo type manner. Hence this
claim petition. On the date of incident the petitioner was performing
the duties of Munshi (Major Assistant) and his work is depute the
Constable for duty and after assigning the duty and confirming that
all constables have joined the duty place he was free and rest in his

tent. Thus, on that day after deputing the constable on duty the



petitioner was on rest in his tent and Constable No. 777 Babar
Shekh, who always threatened the petitioner for making forge
allegation being Muslim given wrong information to the post officer
and on his false complaint the post officer sent the petitioner for
medical examination. Thus, on that day there was no incident of
guarrel between Babar Shekh and the petitioner. The enquiry report
is only a piece of evidence and every employee has right to
represent to the disciplinary authority against the finding of the
enquiry report before the tentative view of the disciplinary authority to
agree with the finding and for a proposed action on the same. This is
mandate of law as laid down by the Hon’ble Apex Court in the case
of M.D. ECIL vs. B. Karunakaran. The aforesaid opportunity
requiring the petitioner to submit his reply to the proposed show-
cause notice is mere shame show and a post decisional exercise
and the mindset condition is established to punish the petitioner. The
Hon’ble High Court of Uttarakhand in the case of Mahesh Chandra

Gupta in WPSB No. 133 of 2015 held that:

“As far as the question relating to infirmity of the show cause
notice is concerned, after the decision of the Hon’ble Apex Court in
Managing Director, ECIL, Hyderabad and others Vs. B. Karunakar and
others reported in (1993) 4 SCC 727, the matter cannot admit any doubt
that before the Disciplinary Authority takes a decision on the Inquiry
Report and decides to proceed to take further action on the basis of the
inquiry, it is incumbent upon the Disciplinary Authority to supply a copy of
the Inquiry Report to the delinquent. We think that it is necessary to

notice and extract the following paragraphs from the said judgment:



“26. The reason why the right to receive the report of the
Inquiry Officer is considered an essential part of the reasonable
opportunity at the first stage and also a principle of natural justice
Is that the findings recorded by the Inquiry Officer from an
important material before the disciplinary authority which along
with the evidence is taken into consideration by it to come to its
conclusions. It is difficult to say in advance, to what extent the said
findings including the punishment, if any, recommended in the
report would influence the disciplinary authority while drawing its
conclusions. The findings further might have been recorded
without considering the relevant evidence on record, or by
misconstruing it or unsupported by it. If such a finding is to be one
of the documents to be considered by the disciplinary authority, the
principles of natural justice require that the employee should have
a fair opportunity to meet, explain and controvert it before he is
condemned. It is the negation of the tenets of justice and a denial
of fair opportunity to the employee to consider the findings
recorded by a third party like the Inquiry Officer without giving the
employee an opportunity to reply to it. Although it is true that the
disciplinary authority is supposed to arrive at its own findings on
the basis of the evidence recorded in the inquiry, it is also equally
true that the disciplinary authority takes into consideration the
findings recorded by the Inquiry Officer along with the evidence on
record. In the circumstances, the findings of the Inquiry Officer do
constitute an important material before the disciplinary authority
which is likely to influence its conclusions. If the Inquiry Officer
were only to record the evidence and forward the same to the
disciplinary authority, that would not constitute any additional
material before the disciplinary authority of which the delinquent

employee has no knowledge. However, when the Inquiry Officer



goes further and records his findings, as stated above, which may
or may not be based on the evidence on record or are contrary to
the same or in ignorance of it, such findings are an additional
material unknown to the employee but are taken into consideration
by the disciplinary authority while arriving at its conclusion. Both
the dictates of the reasonable opportunity as well as the principles
of natural justice, therefore, require that before the disciplinary
authority comes to its own conclusions, the delinquent employee
should have an opportunity to reply to the Inquiry Officer's findings.
The disciplinary authority is then 2015:UHC:2390 7 required to
consider the evidence, the report of the Inquiry Officer and the

representation of the employee against it.

27. It will thus be seen that where the Inquiry Officer is
other than the disciplinary authority, the disciplinary proceedings
break into two stages. The first stage ends when the disciplinary
authority arrives at its conclusions on the basis of the evidence,
Inquiry Officer's report and the delinquent employee's reply to it.
The second stage begins when the disciplinary authority decides
to impose penalty on the basis of its conclusions. If the disciplinary
authority decides to drop the disciplinary proceedings, the second
stage is not even reached. The employee's right to receive the
report is thus, a part of the reasonable opportunity of defending
himself in the first stage of the inquiry. If this right is denied to him,
he is in effect denied the right to defend himself and to prove his

innocence in the disciplinary proceedings.

28. The position in law can also be looked at from a
slightly different angle. Article 311(2) says that the employee shall
be given a "reasonable opportunity of being heard in respect of the
charges against him". The findings on the charges given by a third

person like the enquiry Officer, particularly when they are not



borne out by the evidence or are arrived at by overlooking the
evidence or misconstruing it, could themselves constitute new
unwarranted imputations. What is further, when the proviso to the
said Article states that "where it is proposed after such inquiry to
impose upon him any such penalty such penalty may be imposed
on the basis of the evidence adduced during such inquiry and it
shall not be necessary to give such person any opportunity of
making representation on the penalty proposed”, it in effect
accepts two successive stages of differing scope. Since the
penalty is to be proposed after the inquiry, which inquiry in effect is
to be carried out by the disciplinary authority (the Inquiry Officer
being only his delegate appointed to hold the inquiry and to assist
him), the employee's reply to the Inquiry Officer's report and
consideration of such reply by the disciplinary authority also
constitute an integral part of such inquiry. The second stage
follows the inquiry so carried out and it consists of the issuance of
the notice to show cause against the proposed penalty and of
considering the reply to the notice and deciding upon the penalty.
What is dispensed with is the opportunity of making representation
on the penalty proposed and not of opportunity of making
representation on the report of the Inquiry Officer. The latter right
was always there. But before the 42nd Amendment of the
Constitution, the point of time at which it was to be exercised had
stood deferred till the second stage viz., the stage of considering
the penalty. Till that time, the conclusions that the disciplinary
authority might have arrived at both with regard to the guilt of the
employee and the penalty to be imposed were only tentative. All
that has happened after the 42nd Amendment of the Constitution
is to advance the point of time at which the representation of the

employee against the enquiry Officer's report would be considered.



Now, the disciplinary authority has to consider the representation
of the employee against the report before it arrives at its

conclusion with regard to his guilt or innocence of the charges.

29. Hence it has to be held that when the Inquiry Officer
is not the disciplinary authority, the delinquent employee has a
right to receive a copy of the inquiry Officer's report before the
disciplinary authority arrives at its conclusions with regard to the
guilt or innocence of the employee with regard to the charges
levelled against him. That right is a part of the employee's right to
defend himself against the charges levelled against him. A denial
of the Inquiry Officer's report before the disciplinary authority takes
its decision on the charges is a denial of reasonable opportunity to
the employee to prove his innocence and is a breach of the

principles of natural justice.”

7. Also, we notice that in paragraph 30, the Court has, inter

alia, further held as follows:

“30 (iv). In the view that we have taken, viz.,
that the right to make representation to the
disciplinary authority against the findings recorded in
the inquiry report is an integral part of the opportunity
of defence against the charges and is a breach of
principles of natural justice to deny the said right, it is
only appropriate that the law laid down in Mohd.
Ramzan case should apply to employees in all
establishments whether Government or non-
Government, public or private. This will be the case
whether there are rules governing the disciplinary
proceeding or not and whether they expressly

prohibit the furnishing of the copy of the report or are



silent on the subject. Whatever the nature of
punishment, further, whenever the rules require an
inquiry to be held, for inflicting the punishment in
guestion, the delinquent employee should have the
benefit of the report of the Inquiry Officer before the
disciplinary authority records its findings on the
charges levelled against him. Hence question (iv) is

answered accordingly.”

8. Therefore, the principle laid down by the Hon’ble Apex
Court is law under Article 141 of the Constitution and binding on
this Court irrespective of the Rules, which hold the field and
irrespective of whether the employee is a government servant or

the employee is a non-governmental servant, public or private.

9. A perusal of the show cause notice would leave the
impression with us that the Disciplinary Authority considered the
Inquiry Report and it proposed to visit the delinquent with the major
punishment of removal from service. It is, thereafter, that the
Inquiry Report is being made available and, thereafter, the show
cause notice is directed towards securing the explanation against
the proposed removal. We would think that the said procedure is in
the teeth of law laid down by the Hon’ble Apex Court and cannot

be approved by us.

10. In such circumstances, we cannot sustain the notice dated
04.04.2015 (Annexure No. 1 to the writ petition). The notice will
stand quashed. We take notice of the fact that the Inquiry Report
has already been given and it is not necessary to give the same
again. The Authority will be free to issue a fresh notice seeking the
reply of the petitioner on the Inquiry Report. At least two weeks’

time will be provided in the notice for the petitioner to submit his



10

explanation to the Inquiry Report and further action will be taken as
per law. As far as the question relating to suspension is
concerned, we leave it open to the petitioner, if he is so advised, to
raise it before the Tribunal. In regard to his complaint against the
charge sheet being not framed by the Disciplinary Authority, it will
be open for him to raise the same before the Disciplinary Authority
in his explanation to the Inquiry Report. The relief relating to

damages is left open.

11.  The writ petition will stand disposed of.”

When a departmental enquiry is conducted against the
government servant it cannot be treated as a casual exercise, the
enquiry proceedings cannot be conducted with a closed mindset.
The Enquiry Officer has to be wholly unbiased. The rules of natural
justice are required to be observed to ensure not only that the justice
is done but it manifestly seen to be done. The appellate authority is
duty bound to pass reasoned orders dealing with contentions of the
employees, but in the instant case the appellate authority not
exercised his powers conferred to him and only in a stereo type
manner rejected the appeal in cursory manner. The Hon’ble Apex
Court in the case of “Deokinandan Sharma vs. Union of India &
others” reported in 2001 (5) SCC 340, has held the appellate
authority is duty bound to pass reasoned order dealing with the
appellant’s contentions. Thus, the appellate authority not complied
with the aforesaid directions of the Hon’ble Apex Court and thus kind
indulgence of this Hon’ble Court is required. In the case of “Ram
Chander vs. Union of India and Union of India vs. Tulsiram Patel the

Hon’ble Apex Court has held that while deciding statutory appeal the
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appellate authority is required to give hearing to the government
servant concerned and also pass reasoned order dealing with the
contentions raised in the appeal. In the case of “State of
Uttaranchal & others vs. Kharak Singh” reported in 2008 (8)
SCC the Hon’ble Apex Court has held that the appellate authority is

required to support his decision with reference to enquiry records.

3. yfaardt d®&ar—1, 2 @ 3 @1 3R 4 s SR R,
Held YEaadl e gr1 falea fadaa—ua sRaa fear &,

Sl 39 PR 2:—
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A f5d 1A dua fafer vg qeal & faudia @ swfev Il g1 usgd
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R f&d o= I 2

adl & g WMus A9 & MR gegr Rem
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= 8 fe A 24 g9 @ fod s w fFgaa @ o smurasera
Rerfa 4 sg& A A9 SaEl & S1@@ET I difHST & (FEiad A
dara doR, q=2f /379 &1=0) i fHdr A 99a Y& W) N 2g
darl @ Rerfa 4 w84 @ o 99a—w9y R S=wfEeiRal gRT
FdRma fear Smar 2| ScvEvs gfad tae @ JER-42 3 AR
yA$ gfaw It Ffrax S8 R w3 SR iR fedr i
R U & Sl 901 F A1 799 3 91eR g e & w9 A
S8 A9 fear o ¥@ar 21 39 USRI @ Yfew /figd S
I 91 d g ad @D T BT a9 HRAT U9 b g & gfd
IR dATURArdl ena-giAdr &l uRdféd sxar @ fSas ford I
Bl AT T&AT—3—11 /2023 feATd 22.09.2023 & gRT 03 fead &
409 & 9XE} @ Jedeve I <fsd fear wam o)

3.2. g o aifadr & ywr @45 H &3 ™ do9 9@
TE T Hife I & fAeg oy Aard @ R gl Rea
IRIe fede wfeaw # faOid 07.022024 3 AASA H
AR /92l & SR GG S Ul A1 §RT IR &I daq fear
B3 YR SIH WHEl YRV d gEIfed @ W URFES §ifg |
I B Y U g4 dsIR S9e fawg yafad W 14 (2) &
faurfa srfadl ¥ MR e 27.07.2023 &1 SR arsil
qifew frfa fear ™ o e yfoscr 4 S99 gRT Uwd
WA $I Gdivo- P 9 Ud g4 aAT Il &I IREAS Sia 9
€Y SR IR BT Ad9 B &I ¥l urar 1ar 2 ol f g
& gferd /digdl ol Sy 9 § fgad ®a) AR &1 dad
ST U Hadd @ Ufa €R IRl H URfd dar @
forae ford Il &1 3MeIr GEAT—<—11 /2023 feid 22.09.2023 &
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gRT FRATER 03 f&q9 @ 409 @& SR} @ 3eigvs 9 <fvsa fean

gT 2T |
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I 91 9 FYad W@HY T BT a9 HIAT U+ dded & yfd
IR JIN-EAal & uRafera oxar @ foas fod I &1 e
H&AT—5—11 /2023 fai® 22.09.2023 & gRT FRMAR 03 faq &
ddq @ 9XE} & Jefeve 9 <fsd fhar war o)

3.4. g fo e e & g 9&—4.7 4 &3 T B
Hor T8 2 wife Il & favg oHue A @ WdmR
goglHl Red srakiely feae wfsaqa # fais 07.02.2024 &)
HigHTd 4 IR ST 999 (AT 3T U— & & W= 4 gHIfad
yRfES Sifg § gt &1 A ud g3 Sue fawg uyafaa fam 14
(2) @ fourfia srdaE § faie 27.07.2023 HI HROT FaRn Aifed
forta fear = o e gfasar § ardl gRT yegd Wl i)
ifrd T2 A=dIve-d 9 Uld g4 Ud YRF9a Sifg 4 el i <=

b Hed®wyd ATdl Bl ARSI A&AT—S—11 /2023 feTd 22.09.2023 B
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gRI 03 fd@¥ @& 4999 & SR} @ 3peiqve 4 cfvsa fHar wam o)
sUa JfiaRed URMY® Sifa § SUd 9189 & AR 10 777
91} 39 gRT (P HIS! SUa &d g4 9ain & I grr s
07.02.2023 &I AfSHe Uieror 9 a4 &1 9AM a1 AT don uiRe
BlsHY AN &I SR B T T0HI S0 777 I€R YW §RI
Il &1 ifsal RefST &1 = 21 Sucter AT H 02 difsal €
fifsat RefST @ s@Edied d1 W grr & dfcagw
dIfSAT—2023—04—03 TT 15-04—14 § ITA ATH—ATH Bl ARTAT G3AT
fe@rs 3 BT 2 TAT 9FA g4 U SR A 481 $T YA R BT © |
sud sfaRea gudt difsal d4 dicauw  difsai—2023—04—03 Te
14—04—26 H I @I &I <ve ¥ fafaa 9 4 edd g fewrh <
R8T B, Sl 9 ®U 4 Sfad gdia =€) 8l 81 2| 39 9y 4 g8
Hl Jd YT = 6 I9a ARef 4 IR fH Fedl—Todl R A
JFGAT 9 MMAl—Tetd &1 o & srgeniia yferw sa # A= <181 2 |
Sad & AfaRed Irl & f&Td 07.02.2023 HA T AfSHa gfieor

¥ fafecas grT 3o I o 3ifea fear mar f& “No external

injury at the time of examination patient taken alcohol and might

under influence of alcohol not intoxicated” derm aAfesea udeor &
SRME Thfad fed W™ s dWd ) Siia a3 fafer fagme=

YNl wayr eHiiE R 4 &l R @ forwd REFSL No.
238/23 feqi®s 16-05-2023 & Su—faqere, faftr fasm=r gabremen
g1 3ifea fear wmar @ f& Ethyl Alcohol has been detected in

Exhibit No. 1” 39 Y&R I gRT fei®d 07.02.2023 &I IRTE &I

A9 fed oF @1 gie &1 7= 2| Il 9§ 99 S99 991§ yBI
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R Al IS §RT WId &l RIS $RA b IqQ¥ 4 garl AT e
391 UC @ @8 ARA @I ga1 Albendazole &1 dad f&ar AT o

o wuse ghar 2 f& Il g1 g8 9tar ar 2

3.5. Jg fo fder aifaer & ywr d&a-4.8 4 {64 & deF
g 8l € wife Il & fawg oFue Aiare @ AR gl
Rerd smRisely feae Rfead A faais 07.02.2024 31 A FdTA A
IRME &1 U9 A1 g3 U o1 & G904 gHIed YRS <iid
A gt @ <l ud g3 Sue fawg ydafead w14 (2) &
faurfia sriaEl § faqie 27.07.2023 &1 SR gaRn [ifed fra
e T o e gfiseR Il gRT 9ga WiaRer &l
HdIvo-® 9 9rd g4 91 Il & 9IRS §ifg 9 38 @ IRE
IR & Wad A ST QIS gram 1@ 8 ool & I @
gferd /digdl oI srgenmfia 9 4 FRgaa @) T2 &1 9aq SRl
AU Hdd & Ufd GR IIEEAar &1 uRdfRa wxar @ e
ford Il &1 AMRIT ARAT—5—11 /2023 fedATd 22.09.2023 & gRT
fraR 03 i@ @ 909 @ TaR & 3eigvs 4 <fdsa fear

AT |

3.6. Ig 6 gfdars u3 @& ISWITd dFET @ MR W I B
qIFadT Geay JEIBR &4 TG 2 | 910 ISR 6 grefqr 2, f&
AifadTddl & gRT AISd & T adda= gifadT 3 ¢d 9THd
deal wR ImenRa @, 9 sRvr Saa aifaer @iRer s 99 2
Jd: |10 MGl ¥ 3FRIY B, f& Iaa arfasr &1 eomrad / faunT
& ug A GiRe /R A &1 o N |
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4. Rejoinder affidavit has also been filed reiterating the facts

mentioned in the present claim petition.

5. | have heard the learned Counsels for the parties and

perused the records. Learned Counsel for the petitioner has argued

as follows:-

().

The incident under question in the instant matter
took place between the petitioner and one
Constable No. 777 Babar Shekh during the late
evening hours of 07.02.2023, at 1930 hours, when
both the PAC Personnels were off duty; the alleged
venue of this quarrel being outside the campus of
the duty; and this was in relation to sanctioning of
leave application submitted by the complainant
Constable Babar Shekh. It is noteworthy here that
the petitioner was officiating at that time as Major
Munshi, whose official duty was to put up the leave
applications of his colleagues before the
Sanctioning Officer. By the very nature of this work
he was bound to come in the bad books of his
colleagues whose leave applications were not
sanctioned on time, altered, or rejected altogether.
This is the reason as per the record why Constable
777 Babar Shekh (Complainant) and two other
colleagues, viz. Head Constable 12 Dinesh Bhatt

and Constable 724 Ved Prakash had hot
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arguments with the petitioner regarding their leave
applications. Learned Counsel for the petitioner
asserted that this duty of the petitioner was a
thankless and dirty task, causing severe anguish
and bickerings of his unhappy colleagues quite
often, due to which the petitioner was always under
mental stress and irritation resulting frequently into
such hot arguments. Therefore, the presumption of
the petitioner's superiors that the petitioner
deliberately quarreled and humiliated the
complainant 777 Babar Shekh was a wrong
conclusion. This assertion of the learned Counsel
Is evident in the recorded statement of the witness
No. 06 PC Sri Anand Singh Rana, D Platoon
stating that the petitioner was looking after the work
of Major Munshi with whom three PAC Personnels
had hot arguments regarding their leave
applications, namely, Head Constable 12 Dinesh
Bhatt and Constable 724 Ved Prakash and
Constable 777 Babar Shekh. Apart from these
three PAC Personnels, the general conduct and
behaviour of the petitioner was perfectly normal.
This fact has been recorded in the statements of
other witnesses also in the enquiry report dated
20.07.2023. This is the reason why the Enquiry

Officer found the petitioner guilty only of liquor
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consumption during the evening of 07.02.2023,
though the Enquiry Officer erroneously mentioned
that the petitioner had consumed liquor within the
campus. There is no conclusion that the petitioner
behaved roughly towards the complainant
Constable 777 Babar Shekh. Therefore, the
censure entry awarded to the petitioner by the
respondent No. 3, i.e., the Commandant 31%
Battalion, Rudrapur, District Udham Singh Nagar
was ab-initio null and void, reason being that the
censure entry has suo-moto added the charge of
misbehaviour under the influence of liquor
consumption against the petitioner, which s
beyond the conclusion of enquiry report dated
20.07.2023. It clearly manifests that the Punishing
Officer acted under a false belief that the petitioner
misbehaved with the complainant Constable 777
Babar Shekh deliberately, voluntarily and
advertently under the influence of liquor
consumption within the duty campus. This
presumption is not substantiated by the enquiry
report, and, therefore, is not sustainable in the eyes

of law.

6. Learned Counsel for the petitioner also emphasized upon

the fact that as per the enquiry report the conduct of even the
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complainant Babar Shekh was not above the Board, in the sense,
that he too was equally involved not only in the quarrel with the
petitioner but also was drunk possibly, which is apparent from the

statement of the complainant Constable himself “7— 917 ®1f90

777 d19% 3|, St qel 31 dt qifeft Hivefl, weyx HEERIE TIY

4 9 fHar f& # adf 2012 &1 wcdl g1 ada= 4 S T«
gIgdbic Adra A Fgad €| 981<d S Td Y& & <RI
feapec Rfsaw MauR e Afara d @awenfia w1 & IRM
f&0 07.02.2023 ¥ I F FH B ST AT 1930 dol PII0
godll ga1e doR e (qoHWd) ERT 3t q918) §odT SR I[uees g
MefI—Telld S o, AR fanfia g g9l ]9 o ik a8
gedl il g9y 9 € SRS, dAT BIAUIS SR W aAT SED
gRT N 3MfE A A a3 &1 A SR a9 T, ey R o™
difsar AN Suas 2, M d 9Rga e AT dUE AR ERI
Y9N oIS bl Sad G- q SlIBif-Ied dread 9 (did Sl

T, YN g @ §RT Y39 el 797 [ dow | qra
o), davEr] N gRT 91 colig® @ doie °@ aid
ol @ dow gRT gArd e @ R a7 8
gccr—gcocT @8l 4T 3% §31 gv o1 A & & #43
gerg 8 siv ¥ g Rgare fa@ady a1, doiv g7
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7. As per the learned Counsel of the petitioner, the
complainant Constable 777 Babar Shekh has been let free by the
superior officers despite his falsehood, and counter allegation
against the superior. The underlying psychological reason, between
the lines, seems that most of the superiors were apprehensive of the
counter allegation as played up by the complainant 777 Babar
Shekh. Of course, this fact is not so clearly mentioned in the enquiry
report, nevertheless a careful and in depth reading of the statements
recorded in the enquiry report reveals this fact undoubtly. Therefore,
punishing only one party to the quarrel, and letting scot-free the
other party due to the aforesaid psychological apprehension is
against the natural justice and the established rulings. Here, learned
Counsel for the petitioner relied upon Hon’ble Supreme Court’s
judgment in the case of Civil Appeal No. 1334 of 2013 (Arising out of
SLP (Civil) No. 2070 of 2012, Rajendra Yadav Vs. State of M.P. &
others, decided on 13 February, 2013, which has also been followed
by this Tribunal in Claim Petition No. 09/NB/SB/2021 Deewan Singh

Negi vs. State of Uttarakhand and others.

8. Learned A.P.O. during his argument has reiterated the
facts and pleadings of the Counter Affidavit and said that the

censure entry awarded to the petitioner is procedurally correct in the
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eyes of law. However, he meekly conceded to the fact that though

the punishment of withholding of three days’ salary against the

petitioner apparently looks a minor punishment, but its subsequent

repercussions are serious, later on.

9. The Tribunal has gone through the records and the

arguments of the learned Counsel for the parties in detail and has

concluded as follows:

(@)

(b)

The petitioner was officiating as Major
Munshi wherein the nature of duty is such
that the person holding this charge would
always be in the bad lights in the eyes of his
colleagues. This is a very common
occurrence within the Civil Police, Armed
Constabulary and the Armed Forces, giving
rise to hot arguments by the aggrieved
Personnels quite often. So much so that
person holding such a post is routinely under
mental stress and fatigue.

The impugned incidence took place off the
duty campus, off the duty hours, after the
sunset at 0730 hours in the late evening. At
this juncture, it is a point of consideration and
hard thinking as to whether a mere
consumption of liquor was really an act of

indiscipline in this instant case, or it was just
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a co-incidence that the petitioner had
consumed liquor after his duty hours in the
late evening outside the duty campus when
the complainant 777 Babar Shekh
approached him inquiring about his leave
application and it took an ugly turn ironically.
The petitioner does not seem to deserve a
punishment for this co-incidental quarrel.

(c) It is evident that for this incidence the
complainant 777 Babar Shekh was equally
responsible and he too might have been
under the influence of liquor as is evident by
his own statement during the enquiry. It is
another matter that his medical test was not
got conducted by the superiors. Thus, letting
the complainant go scot-free and punishing
only the petitioner is against the spirit of
natural justice, wherein, central idea of the
earlier judgments as relied upon by the

learned Counsel for the petitioner comes into

play.

10. Thus, the punishment order is not in consonance with the
enquiry report, prima facie, and beyond the scope of punishment
rules, as a mere presumption of a deliberate misbehaviour with a

colleague Constable, and an apparent indiscipline under the
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influence of liquor consumption seem more in the imagination of the
Punishing Officer than the realities of day-to-day life. Therefore, the
impugned orders dated 13.01.2025 and 22.09.2023 lack force and

deserve to be quashed.
ORDER

Accordingly, the claim petition is allowed. The impugned orders
dated 13.01.2025 and 22.09.2023 are, hereby, set-aside. The
respondents are directed to expunge the entry of censure from the
service record of the petitioner within a period of 30 days from the
date of receipt of the certified copy of this judgment. No orders as to

Costs.

(Capt. Alok Shekhar Tiwari)
Member (A)
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