BEFORE THE UTTARAKHAND PUBLIC SERVICES TRIBUNAL
BENCH AT NAINITAL

Present: Hon’ble Mr. Capt. Alok Shekhar Tiwari

------ Member (A)

Claim Petition No. 37/NB/SB/2025

Neeshu Gautam (Female) Adhaar No. 501278967413, aged about
33 years, W/o Sri Surya Prakash Singh, R/o Village Barkhera
Pandey Kashipur, P.O. Kashipur, District Udham Singh Nagar
Uttarakhand-244713, presently posted as Sub-Inspector, P.S.
Chorgaliya, District Nainital.

............... Petitioner

Versus

1. State of Uttarakhand, through Principal Secretary, Home

Department, Dehradun.
2. Inspector General of Police, Kumoun Region, Nainital.
3. Superintendent of Police, Champawat, District Champawat.

............. Respondents

Present . Sri Subhash Joshi, Advocate for the petitioner
Sri Kishore Kumar, A.P.O. for the respondents

JUDGMENT

DATED : 30" OCTOBER, 2025

This claim petition has been filed seeking the following

reliefs:-

“(). to quash the impugned order dated 28.01.2025
and 12.12.2023 alongwith its effect and



operation and direct the respondents to expunge
the entry of censure from the service record of
the petitioner after calling the entire record or
pass any other order direction which this Hon’ le
Court may deem fit and proper under the facts
and circumstances stated in the body of the

claim petition.

(i)  to issue any other order or direction which this
Hon’ble Court may deem fit and proper in the

circumstances of the case.”

2. In brief, the facts of the case are that the petitioner was
selected and appointed as S.l. on 07.07.2015 in the respondent
department against substantive and permanent vacancy and also by
due process of law. When the petitioner was posted at Police Station
Tanakpur then on 26.08.2021 an FIR was lodged under Section 376
(2) (L) of I.P.C. bearing FIR No. 72 of 2021. The concerned S.H.O.
appointed the petitioner as Investigating Officer of the aforesaid
case. Thereafter, the petitioner started the investigation in the matter
and collected the evidence and during investigation the petitioner
found that one video clip of the incident is viral in the area and it was
found that the incident was recorded in the CCTV of the Roadways.
The petitioner collected the viral video from the mobile of witness
Ajay Tamta from his mobile no. 7451080777 and also collected the
CCTV footage of the Roadways Station Tanakpur and after
collecting the same added Section 65 of I.T. Act in the FIR and after
taking certificate under Section 65 of I.T. Act deposited the same in
the Maalkhana. Since the Section 67 of I.T. Act was added in the

crime, thus, as per the rules the investigation was transferred to



Inspector, who is authorized to investigate the matter under I.T. Act
vide order dated 17.09.2021. The petitioner after transfer of the
investigation submitted the case diary and informed the Inspector
that she after taking certificate under Section 65 of I.T. Act deposited
the Pen Drive in the Maalkhana. Thereafter, the Inspector Mr. Harpal
Singh investigated the matter and submitted the charge-sheet
against the accused. The Hon’ble District Judge during trial found
that the Pen Drive recovered was not sent for FSL during
investigation and observed in its daily order for enquiry in the matter.
Thereafter, the respondent No. 3 directed for preliminary enquiry in
the matter and appointed the Circle Officer Mr. Avinash Verma, who
is the same officer, who during the investigation counter signed the
case diary and passed the appropriate directions regarding the
investigation. The Enquiry Officer after enquiry submitted its enquiry
report on 16.09.2023 to the respondent No. 3. In the enquiry, the
Enquiry Officer opined that the petitioner during investigation of 28
days has not sent the Pen Drive for FSL. In this regard, it is stated
that the petitioner after recovering the Video Footage in Pen Drive
deposited the same to the Maalkhana after obtaining the certificate
under Section 65 of the I.T. Act and after adding section 67 of I.T.
Act the investigation was transferred from the petitioner to the
Inspector Mr. Harpal Singh and thereafter, the investigation under
I.T. Act was conducted by the Inspector Harpal Singh and the
investigation was monitored by the concerned C.O., i.e., the enquiry
officer, the Superintendent of Police Champawat, the Deputy

Inspector General Kumoun because the victim in the case was a



mentally retarded female. Thus, the petitioner, who was initially
investigating the matter pertaining to Section 376 (2) (L) investigated
the matter properly and collected the evidence and on the evidence
collected by the petitioner the trial court convicted the accused, but
after the addition of the Section 67 of I.T. Act the investigation was
transferred from the petitioner to the Inspector Mr. Harpal Singh and
thereafter he conducted the investigation under I.T. Act and had the
information of the Pen Drive, which was deposited in the Maalkhana,
and submitted the charge-sheet and made the Pen Drive a part of
investigation and submitted the same to the concerned court and
during trial the pen drive was sent for FSL and found genuine. Thus
to comply with the directions of the Hon'ble Sessions Judge the
petitioner, who is lowest employee has been implicated by the
Enquiry Officer for negligence and found her guilty. The observation
of the Enquiry Officer is against the principle of law Nemo Judex in
Sua Causa “No one can be judged in his own case” because the
Enquiry Officer being Circle Officer is also a party in the
investigation. Thus, the enquiry as well as the impugned orders are
liable to be set-aside. Pursuant to the enquiry report the respondent
No. 3 issued a show-cause notice to the petitioner on 29.09.2023
and directed her to submit her reply within 15 days. The respondent
No. 3 in its show-cause notice mentioned the punishment. The
aforesaid act of the respondent No. 3 shows his pre-mind set
condition. Thus seeking the reply of the petitioner is a futile exercise.
The aforesaid act of the discipliOnary authority is against the

provisions of law laid down by the Hon’ble Apex Court in case of



M.D. ECIL vs. B. Karunakaran and also its violation of the judgment
and order of the Hon’ble High Court of Uttarakhand passed in WPSS
No. 192 of 2017 Constable 51 AP Jogender Kumar vs. State of
Uttarakhand. After receiving the show-cause notice, the petitioner
submitted her reply to the show-cause notice on 30.10.2023 and
denied the allegations and requested to cancel the show-cause
notice. Surprisingly, the disciplinary authority in utter hot haste
passed the impugned order on 12.12.2023 without examining the
submission made by the petitioner and maintained the punishment
as mentioned in the show-cause notice, thus, the impugned order
dated 12.12.2023 is not tenable in the eyes of law. Feeling aggrieved
by the impugned order dated 12.12.2023, the petitioner preferred a
statutory appeal before the respondent No. 2 through proper channel
on 21.02.2024 and requested the respondent No. 2 to quash the
order of censure entry. Thereafter, the appellate authority without
applying his mind on the legal issue raised by the petitioner rejected
the appeal on 28.01.2025 in a cursory and stereo type manner.
Hence this claim petition. The appellate authority is duty bound to
pass reasoned orders dealing with contentions of the employees, but
in the instant case the appellate authority not exercised his powers
conferred to him and only in a stereo type manner rejected the
appeal in cursory manner on the ground of delay. The Hon’ble Apex
Court in the case of “Deokinandan Sharma vs. Union of India &
others” reported in 2001 (5) SCC 340, has held the appellate
authority is duty bound to pass reasoned order dealing with the

appellant’s contentions. Thus, the appellate authority not complied



with the aforesaid directions of the Hon’ble Apex Court and thus kind
indulgence of this Hon’ble Court is required. In the case of “State of
Uttaranchal & others vs. Kharak Singh” reported in 2008 (8) SCC the
Hon’ble Apex Court has held that the appellate authority is required

to support his decision with reference to enquiry records.
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4. Rejoinder affidavit has also been filed reiterating the facts

mentioned in the present claim petition.

5. | have heard the learned Counsels for the parties and

perused the records.

6. At the outset itself, the following facts appear significantly

in this instant matter :-

(a). The petitioner was deputed as Investigating Officer by

the then S.H.O., Police Station-Tanakpur for investigating



(b).

(©).

(d)
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the F.I.LR. No. 72 of 2021 dated 26.08.2021 u/s 376 (2)
(L) of I.P.C. Till that moment it was not there in the light
that the instant crime under investigation also involved
Section 67 of I.T. Act. Therefore, the petitioner being a
Sub-Inspector was eligible to investigate the alleged

crime.

Later on, during the investigation it became evident that
the matter also involves Section 67 of the I.T. Act, for
which, an officer below the rank of Inspector was not
eligible to be an Investigating Officer as per the law.
Therefore, on 17.09.2021 the investigation was
transferred to Inspector Harpal Singh, who completed the
investigation and submitted the charge-sheet against the
accused and the concerned Trial Court passed the

conviction order against the accused.

Nevertheless, the Trial Court, during the course of trial
found-out that the Pen-drive concerned, which was
recovered by the petitioner during her initial investigation
was not sent to the FSL for further forensic analysis and
the Hon’ble District Judge mentioned this observation in

the Trial Court’s daily order for inquiry into the matter.

This is undisputed that the petitioner was Investigating
Officer of this crime between 26-08-2021 upto
17.09.2021, during which she completed the preliminary

investigation and she came across one video clip of the



(€)

(f)

(9)

(h)
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crime, which was viral in the neighbouring areas, and
also found-out that the crime was recorded in the CCTV

of roadways station

The petitioner/IO collected the viral video clip from the
mobile of witness Ajay Tamta Mobile No. 7451080777,
and also collected the CCTV footage of the roadways
station Tanakpur, and after collecting the same added
Section-67 of the I.T. Act in the F.I.R. and after taking
certificate u/s 65 of the I.T. Act deposited the same in the

Police Maalkhana.

As per the record, the petitioner remained 10 in this
instant matter only for about 3-1/2 weeks, during which
she almost investigated the crime to its full scope.
Subsequently, Inspector Harpal Singh, the new 10O,

completed the investigation after 17-09-2021 onwards.

The respondent No. 3, Superintendent of Police, District
Champawat, in compliance of the Trial Court's order
deputed the Circle Officer Mr. Avinash Verma for a
preliminary inquiry in the matter as to why the Pen-drive
under question was not sent to the FSL, and who was

accountable for this lapse in the investigation.

Incidentally, the Inquiry Officer/Circle Officer Mr. Avinash
Verma had been the Supervisory Officer also of this
investigation under question, who during the course of

investigation of the instant matter had countersigned the



(i)

()
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case diary and passed the appropriate directions
regarding the investigation. Therefore, it would be legally
presumed that either the Circle Officer Mr. Avinash
Verma failed in his supervisory duties to tick off the
petitioner/IO about this investigative lapse under
guestion, or he was in full agreement with the 10 to
deposit the pen-drive under question into the Police
Maalkhana, presuming that the petitioner Sub-
Inspector/IO was not eligible legally to take any further
step of investigation concerning the pen-drive under
guestion, so obviously, as per the supervisory
presumptions of the Circle Officer it was Inspector Harpal
Singh, who was legally eligible and was supposed to take
any further action in connection with the pen-drive under
guestion since the pen-drive itself is an instrument

related to I.T. Act.

However, the newly appointed Investigating Officer
Inspector Harpal Singh failed to act in relation to the

concerned pen-drive.

In the inquiry report dated 16.09.2023 the Enquiry
Officer/Circle Officer Tanakpur Mr. Avinash Verma
concluded that both the I0s., i.e., the petitioner/lady Sub-
Inspector Neeshu Gautam and the subsequent 10/
Inspector Harpal Singh were accountable for this lapse of

investigation.
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7. An intense reading of the show-cause notice dated
29.09.2023 issued against the petitioner by the respondent No. 3
manifests that the petitioner conducted a satisfactory investigation
covering all the aspects and dimensions of the investigation, except
for having failed to send the pen-drive under question to the FSL for
forensic analysis, for which, she was found guilty, prima facie. No

other short-coming has been indicated in the show-cause notice.

8. Evidently, it was imperative on the part of the respondent
No. 3 to comply with the directions of the Trial Court and to make an
in depth enquiry of the alleged investigative lapse. However, the
Enquiry Officer apparently could not decide objectively as to who
really was responsible for the lapse. At this juncture, it would be
prudent to follow the law, which says that an Officer below the rank
of a full Inspector cannot investigate a matter u/s 67 of the |.T. Act.
An extrapolation of this rule, between the lines, would mean that the
petitioner/initial 10 lady Sub-Inspector could not have gone ahead
with any action pertaining to the pen-drive under question.
Therefore, if one follows the natural justice, the petitioner should not
have been held responsible for this investigative lapse under
guestion in the inquiry report dated 16.09.2023. On this account the
inquiry officer has made an error of judgment on the basis of which,

a benefit of doubt goes in favour of the petitioner.

9. Therefore, on the basis of the aforesaid observation, the
impugned orders dated 28.01.2025 and 12.12.2023 deserve to be

set-aside.
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ORDER

Accordingly, the claim petition is allowed. The impugned orders
dated 28.01.2025 and 12.12.2023 are, hereby, set-aside. The
respondents are directed to expunge the entry of censure from the
service record of the petitioner within a period of 30 days from the
date of receipt of the certified copy of this judgment. No orders as to

costs.

(Capt. Alok Shekhar Tiwari)
Member (A)

DATE: 30" OCTOBER, 2025
NAINITAL

BK



