BEFORE THE UTTARAKHAND PUBLIC SERVICES TRIBUNAL
BENCH AT NAINITAL

Present: Hon’ble Mr. Ram Singh

______ Vice Chairman (J)

——————— Member (A)

CLAIM PETITION NO. 15/NB/DB/2013

Sudesh Chandra, S/o Late Shri Om Prakash, serving as Naib Tehsildar,

Bazpur, District Udham Singh Nagar.
............... Petitioner

VERSUS

1. State of Uttarakhand through Principal Secretary, Revenue Department,
Govt. of Uttarakhand, Dehradun.

2. Chairman, Board of Revenue, Uttarakhand, Dehradun.

3. Pooran Prasad S/o Not known, presently posted as Registrar Kanoongo in
District Almora.

4. Indra Bahadur Mal S/o Not Known, presently posted as Registrar
Kanoongo in District Pithoragarh.

5. Pitamber Dutt Joshi, S/o Not Known, presently posted as Registrar
Kanoongo in District Pithoragarh.

6. Dil Singh Bhandari S/o Not Known Presently posted as Registrar Kanoongo
in District Uttarkashi.

7. Janardan Prasad Gaur S/o Not Known presently posted as Registrar
Kanoongo in District Pauri Garhwal.

8. Sudesh Kumar, S/o Not Known presently posted as Registrar Kanoongo in
District Pithoragarh.

9. Chandan Singh Rana, S/o Not Known presently posted as Registrar
Kanoongo in District Uttarkashi.



10.

11.

Mohan Lal Pant, S/o Not Known presently posted as Registrar Kanoongo
in District Tehri.

Basi Khan, S/o Not Known presently posted as Registrar Kanoongo in
District Udham Singh Nagar.

12.Yogesh Kumar Verma, S/o Not Known presently posted as Registrar

13.

14.

Kanoongo in District Nainital.

Naveen Chandra Rajwar, S/o Not Known presently posted as Registrar
Kanoongo in District Nainital.

Mahendra Pal Singh, S/o Not Known presently posted as Registrar
Kanoongo in District Nainital.

15.Sunder Lal Lekhwar, S/o Not Known, presently posted as Registrar

Kanoongo in District Tehri.

16.Sushil Kumar, S/o Not Known presently posted as Registrar Kanoongo in

17.

18.

19

District Haridwar.

Kundan Singh Negi, S/o Not Known, presently posted as Registrar
Kanoongo in District Naintial.

Prem Ballabh Nautiyal, S/o Not Known presently posted as Registrar
Kanoongo in District Uttarkashi.

.Bhuwan Chandra Joshi, S/o Not Known presently posted as Registrar

Kanoongo in District Nainital.

20.Shri Shakti Prasad Uniyal, S/o Not Known presently posted as Registrar

Kanoongo in District Tehri.

21.Shri Jagat Singh Dhanola, S/o Not Known, presently posted as Registrar

Kanoongo, in District Tehri.

22.Shri Budhi Ram Sariyal S/o Not Known presently posted as Registrar

Kanoongo in District Uttarkashi.

23.Shri Surveer Singh Rana, S/o Not Known presently posted as Registrar

Kanoongo in District Dehradun.

24.Shri Prem Singh Rawat, S/o Not Known presently posted as Registrar

25.

Kanoongo in District Tehri.

Rajendra Kumar Sharma, S/o Not Known presently posted as Registrar
Kanoongo in District Dehradun.

26.Shri Jaspal Singh Rana, S/o Not Known presently posted as Registrar

Kanoongo, in District Dehradun.



27.Shri Suresh Chandra Dabral S/o Not Known presently posted as Registrar
Kanoongo in District Pauri Garhwal.

28.Shri Gopal Ram S/o Not Known presently posted as Registrar Kanoongo,
in District Udham Singh Nagar.

................ Respondents

Present: Sri Alok Mehra, Ld. Counsel
for the petitioner.
Sri V.P. Devrani, Ld. A.P.O.
for the Respondents No. 1 & 2
Sri S.S.Chaudhary, Ld. Counsel
for respondent No. 11.

JUDGMENT

DATED: DECEMBER 11, 2018

HON’BLE MR. RAM SINGH, VICE CHAIRMAN (J)

1. The petitioner has filed this claim petition for the following
reliefs:-

“a) To quash and set aside the impugned seniority
list dated 14.09.2012 (Annexure No. 1 to the
compilation) issued by respondent no. 2.

b) To direct the respondent No. 2 to re-determine
the seniority of the cadre of Registrar Kanoongo after
taking into consideration Rule 7 of the Uttarakhand
Government Servant Seniority Rules, 2002.

c) To pass any other suitable order as this Hon’ble
Tribunal may deem fit and proper under the facts and
circumstances of the case.

d) To award the cost of the petition in favour of
the applicant.”

2. Briefly, the stated facts are that after joining the post of
Patwari on 27.03.1984, promotional exercise of the petitioner for the
post of Assistant Registrar Kanoongo was undertaken in District Udham
Singh Nagar in the year 2002. The petitioner exercised his option for
such promotion but his claim was not considered on the ground that
he is above 35 years of age. Aggrieved by this, petitioner filed a writ
petition No. 870 of 2004 (S/S) before the Hon’ble High Court, which



was allowed on 16.02.2010 and the Division Bench of the Hon’ble High

Court confirmed the said judgment in Special Appeal No. 22 of 2010.

3. In compliance of the above judgments, the petitioner was
promoted to the post of Registrar Kanoongo on 24.04.2010. However,
in the promotion order, it was mentioned that seniority amongst
serving Registrar Kanoongo will be determined on the basis of their
date of substantive appointment on the post of Patwari. The
petitioner’s service on the post of Registrar Kanoongo was confirmed

vide order dated 25.04.2012.

4, The Chief Revenue Commissioner, Uttarakhand (Now Board
of Revenue) issued a tentative seniority list of Registrar Kanoongo on
18.04.2012 and objections to it were invited within 15 days. The
petitioner submitted his objection on 04.05.2012, specifically stating
the facts that the feeding cadre for the post of Assistant Registrar
Kanoongo is Patwari/ Lekhpal and Land Revenue Clerk, and for
Registrar Kanoongo, feeding cadre was Assistant Registrar Kanoongo
under the Uttar Pradesh Avar Rajswa Lipik (Registrar Kanoongo Aur
Sahayak Registrar Kanoongo) Sewa Niyamawali, 1958 (hereinafter
referred to as Niyamawali of 1958) and till the enforcement of
Uttarakhand Registrar Kanoongo Service Rules, 2011 (hereinafter
referred to as Service Rules of 2011), the service conditions of Registrar
Kanoongo were governed by the Niyamawali of 1958. The objections of
the petitioner were forwarded by the District Magistrate, Udham
Singh Nagar to the Chief Revenue Commissioner, Dehradun vide its
letter dated 14.05.2012 but the Chief Revenue Commissioner/Board of
Revenue vide its letter dated 14.09.2012 had taken an erroneous view
in determining the seniority by taking into consideration the Service

Rules of 2011.

5. The petitioner has also mentioned in his petition that to

the contrary, the Chief Revenue Commissioner vide its letter dated



10.05.2005 refused to give the seniority to one Sri Harish Chandra
Arya, Registrar Kanoongo, who claimed the seniority on the basis of his
substantive appointment as Patwari and similarly, on 12.02.2007, the
claims of several other persons, who were claiming benefit of seniority
on the basis of their substantive appointment of Patwari, were also
rejected and it was decided that in their cases, they can be granted
seniority only from the date, they were working as Registrar Kanoongo.

Whereas, in the case of the petitioner, a contrary view was taken.

6. The petitioner alongwith other similarly situated persons
filed a writ petition No. 1368 of 2013 (S/S), Mohan Singh vs. State &
others before the Hon’ble High Court for quashing the impugned
seniority list dated 14.09.2012. The operation of that seniority list was
stayed by the Hon’ble High Court vide its order dated 26.09.2012 and
when this petition came up for hearing before the Hon’ble High Court,
it was disposed of with the direction to the petitioner to approach the
Uttarakhand Public Services Tribunal, maintaining status-quo for a
period of 45 days, with liberty to the applicant to press for interim
relief before the Tribunal. Thereafter, this claim petition was filed

before this Tribunal for the reliefs as mentioned above.

7. Petition was opposed by the State and Board of Revenue,
respondents No. 1 and 2 through learned A.P.O. Other private
respondents No. 3 to 19 were also served but on behalf of some
respondents, their Counsel appeared on some dates. Respondent
no.11 was represented on some dates but he also did not appear on
the last date of hearing. All other private respondents, including newly
added respondents No. 20 to 28 did not appear and the matter was

heard ex-parte against them.

8. Respondents No. 1 and 2 by filing their Counter Affidavit,
opposed the claim petition and contended that as per the Niyamawali

of 1958, initially, only those Patwari/Lekhpals were eligible for



promotion to the post of Assistant Registrar Kanoongo, who were less
than 35 years of age and the post of Assistant Registrar Kanoongo was
abolished vide order No. 722/18 (1)/2006 dated 18.10.2006 (Annexure:
R-2) and thereafter, on 14.11.2011, Uttarakhand Registrar Kanoongo
Niyamawali, 2011 was enforced. The respondents in Para 5 of their
Counter Affidavit have themselves submitted that in compliance of the
order dated 18.10.2006, the post of Assistant Registrar Kanoongo and
Registrar Kanoongo were amalgamated and all the Assistant Registrar

Kanoongo working on 2006 automatically became Registrar Kanoongo.

9. In compliance of the order passed by the Hon’ble High
Court, the petitioner was granted promotion as Registrar Kanoongo
vide order dated 23.04.2010. As per the Service Rules of 2011, the
feeding cadre for the post of Registrar Kanoongo is Patwari/Lekhpal.
According to Rule 13 of the Services Rules of 2011, the tentative
seniority list dated 18.04.2012 was issued as per the Uttarakhand
Government Servants Seniority Rules, 2002 and after inviting
objections, a detailed order was passed. The judgment of the Hon’ble
Single Bench of the Hon’ble High Court, relegating the matter to this
Tribunal has been challenged before the Division Bench by some other
persons and the respondents have contended that the petitioner
cannot be heard accordingly. As the promotion order of the petitioner
was issued on 23.04.2010, which was accepted by the petitioner and
was not challenged in any court of law, hence, that has become final
and according to that order, the seniority of Registrar Kanoongo was to
be decided on the basis of substantive appointment on the post of
Lekhpal/Patwari. Hence, as the petitioner has accepted the promotion,
so he has to accept the condition attached to it and his petition is liable

to be dismissed.

10. The contents of the written statement were denied by the
petitioner through rejoinder affidavit filed by him and it was contended

that in the order dated 18.10.2006, the so called posts of Registrar



Kanoongo and Assistant Registrar Kanoongo were not legally unified. In
the said Government Order, it was directed that suitable amendment
be also made in the relevant service rules and such amendment was
only carried out in 2011 by issuance of the Uttarakhand Registrar
Kanoongo Niyamawali, 2011 and till then, the old Niyamawali of 1958
was applicable. The petitioner was promoted to the post of Registrar
Kanoongo pursuant to the judgment and order of the Hon’ble High
Court dated 16.02.2010 and till 14.11.2011, the services of the
Registrar Kanoongo and Assistant Registrar Kanoongo were governed
by the Niyamawali of 1958. Rule 7 of the said Niyamawali provides that
the source of recruitment for the post of Registrar Kanoongo was
Assistant Registrar Kanoongo and Supervisor Kanoongo and as such,
there was not a single feeding cadre for the post of Registrar Kanoongo
and being different feeding cadre, Rule 7 of the Uttarakhand
Government Servants Seniority Rules, 2002 will be applicable in their
case, while by wrong applicable of the Rules, their objections were
decided. Reiterating other facts in his petition, the petitioner has
prayed that his petition be allowed and the impugned seniority list
dated 14.09.2012 be set aside and a direction be issued to re-
determine the seniority of the cadre of Registrar Kanoongo after taking
into consideration the Uttarakhand Government Servants Seniority

Rules, 2002 and the old Rules of 1958 along with other consequential

benefits.
11. We have heard both the sides and perused the record.
12. It is an admitted fact that the petitioner joined the services

of Patwari/Lekhpal on 27.03.1984 and his promotional post was of the
Assistant Registrar Kanoongo as per Niyamawali of 1958. The
promotional exercise of the petitioner was undertaken in 2002 for the
post of Assistant Registrar Kanoongo, wherein, his juniors were
promoted on 02.03.2002 and 02.12.2003 but the claim of the

petitioner was denied, only because of the reasons that he crossed the



age of 35 years. It is also admitted to both the parties that such
decision was challenged by the petitioner before the Hon’ble High
Court in Writ Petition No. 870/2004 (S/S) and the judgment of the
Hon’ble High Court is available as Annexure: 2. All the 8 persons
promoted as Assistant Registrar Kanoongo on 02.03.2002 and
02.12.2003, were junior to the petitioner as per final seniority list of

the Patwari/Lekhpal. Original Rule 8 of Niyamawali of 1958 provides

that Lekhpals who were below the age of 35 years, would be eligible
for promotion to the post of Assistant Registrar Kanoongo but such

rule was amended in 1962. Admittedly, as per Niyamawali of 1958, the

feeding cadre of Assistant Registrar Kanoongo is Lekpals/Revenue Clerk
and for the post of Registrar Kanoongo, the feeding cadre was

Assistant Registrar Kanoongo and Supervisor Kanoongo.

13. Before the Hon’ble High Court, the contention was raised
that unamended Rule 8 of the Niyamawali of 1958, which was
amended by a Notification dated 17.12.1962, was wrongly made
applicable, because in 1962, the age limit of 35 was removed and this
fact was also admitted by the state/respondents before the Hon’ble
High Court. The judgment of the Hon’ble High Court is Annexure-2.
After amendment of Rule 8 in the year 1962, the source of recruitment
of Registrar Kanoongo was permanent Assistant Registrar Kanoongo,
and the Supervisor Kanoongo. Hence, for Registrar Kanoongo, Assistant
Registrar Kanoongo as well as Supervisor Kanoongo, promoted from
Lekhpals/Patwari were the feeding cadre and the condition of 35 years

of age on First January, was also removed.

14. Respondents themselves have admitted before the Hon’ble
High Court that applying the unamended/old Rule and ignoring the
amendment made in 1962, the petitioner’s claim was denied, hence,
Hon’ble High Court issued a writ of mandamus to grant promotion to
the petitioner accordingly, within a period of three months. The

relevant order of the Hon’ble High Court is quoted below:-



“In the light of the aforesaid, it is clear that the petitioners,
being eligible and being the senior most, were denied an
opportunity  of being promoted on account of the
respondents by not following the amendment made in Rule
8 of the Rules of 1958. This Court finds that the petitioners
are entitled to a writ of mandamus. Consequently, the writ
petition is allowed. A writ of mandamus is issued
commanding the Collector, Udham Singh Nagar to consider
the promotion of the petitioners to the post of Assistant
Registrar Kanungo and, if found eligible, as per the amended
Rule 8 of the Rules of 1958, consequential orders of
promotion would be passed within three months from the
date of production of the certified copy of this order. In the
event, the petitioners are found to be senior to the persons
who had been promoted earlier, the petitioners, would
accordingly be placed above the junior persons.”

This judgment was challenged in Special Appeal No. 22 of
2010 by other private respondents which was disposed of on
26.10.2010 with the following direction:-

“4. In view of the above, the instant Special Appeal is

disposed of with the direction to the respondents to first

consider the suitability of respondent nos. 3 and 4 in terms of

the directions issued by the learned Single Judge. Thereupon,

if respondent nos. 3 and 4 are found suitable, their inter-se

seniority as against the appellants herein shall be determined
under the prevalent statutory rules.”

15. In compliance of the orders passed by the Hon’ble High
Court in above writ petition and appeal, the petitioner who was
entitled for promotion from the date of their juniors, was granted

promotion vide order dated 23.04.2010, which reads as under:-

“BTITTT MY

Re fUSem | 870 /04 (S/S) N A T=5 = FH Foldex (M
Rig TR) 9 379 H WA 3 faIH 16.02.2010 T A0 o ATATH ITRIETS
e O SRge WEe ol AR 22/2010 AlRH RiE U4 My 99
Fofaer /T AfvRge, oaM Rig TR 9 39 § WIRA ey fasid 26.03.2010
qer fev fUSe AR 167,/2010 Yoo a7 UcaANl U4 3 4 deidex / forer
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Ao, HE¥ Rig TR 7 3FY § UIRT ey faAid 02.04.2010 & B9 § IRVRER
BN & Red U8 W U= 2q 999 Afd BT T8 foban am o1 | =g+ |
@ Wl TP 22.04.2010 §RT M+ UeaRAM $I 0HI0 U W Y=i(d & T8
2| W & BorRa® 1 YHR AT @l Sl & |

D T HHAR UG qH | qadH dedid | U @
oy
SRISIGESIE

1. o PR T LRI EISE EANILK

2 o faois FAR EERIN TR ez

1— 39 UG Re arfadr do 167 /2010 § WIRT ff<H ey & el

BT |
2— B9 IRSA BRRA IRER BN $I AT Fd g Jearl U8 T

Aiferd Fgfad & MR W EFf |
fad: 23.04.2010 20
ISEIEEIR
ST Rig TR
PRIt RTeEer, se Rig TR
T3 G- 1090 / SAIG—0¥0310 /2010 faTidh 3TIel 24,2010
yfdfer f=ifdd @1 srjurerel Ud ofiaedd BRI gy Ui |
1—  IURTTRGRI dIoTgR / HIgR / &R |
2—  dEdIdeR BRI /9o /TeXYR /s |
3-  FHET $HEN Al oo T Tea) T80 IR |
4~ P Ui
80 3N
IR TTErBRY
HYH g TR
16. The real dispute, which is before this court for

consideration is, as to whether by the order dated 23.04.2010, what
was granted, and, whether the condition imposed in para-2 of this
order, is in compliance of the order passed by the Hon’ble High Court
and whether it is as per the Rules or not. Learned counsel for the
petitioner has argued that the seniority on the post of Registrar

Kanoongo can be fixed only as per the prevailing Service Rules and
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according to the judgment of the Hon’ble High Court, the petitioner
was entitled to get his seniority above his juniors with the date when
their juniors were promoted and he was denied. The petitioner has
also argued that the order of promotion was issued in April 2010 and
at that time, the prevalent/relevant Service Rules, was the Niyamawali
of 1958 because the new Services Rules of 2011 were enforced on 14™
November 2011. The petitioner was entitled for promotion in 2002 as
Assistant Registrar Kanoongo and at the time of his actual promotion
on the post of Registrar Kanoongo in April 2010, the concerned Service
Rules were of 1958 and not the Rules of 2011. Hence, the seniority of
the petitioner can only be decided according to the prevalent Service
Rules i.e. Niyamawali of 1958, read with the Uttarakhand Government
Servants Seniority Rules, 2002. We agree with this argument of the
petitioner because it is the legal position, as well as it was the direction
of Division Bench of the Hon’ble High Court in Special Appeal No. 22 of
2010 dated 26.03.2010.

17. The petitioner has raised the point that the impugned
seniority list has been issued on the basis of the Rules of 2011
whereas, the seniority of the petitioner on the post of Registrar
Kanoongo and Assistant Registrar Kanoongo can be decided according
to the prevalent Service Rules i.e. Niyamawali of 1958. We agree with
this contention because the petitioner’s promotion was due in 2002 on
the post of Assistant Registrar Kanoongo and he was denied the same
on the basis of wrong cognizance of unamended rule and his right was
finally decided as such by the Hon’ble High Court. The court holds that
in 2010, he was promoted as Registrar Kanoongo and he became a
member of the cadre of Registrar Kanoongo before the enforcement of
the Service Rules of 2011, hence, his seniority on the post of Registrar
Kanoongo can only be decided as per the Niyamawali of 1958, read
with the Seniority Rules of 2002 and the condition (2) mentioned in the

promotion order of the petitioner dated 23.04.2010 (Annexure: 4), is
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invalid and has no effect in the eye of law and it cannot be considered
at all, because any appointing authority has no power, imposing any
condition against the rules. Even if this condition was mentioned in the
promotion order, it has no meaning because the promotion order of a
person and seniority of a service member can only be settled by the
concerned Rules which was in the case of petitioner i.e. Niyamawali of

1958 and the Seniority Rules of 2002.

18. Accordingly, we do not agree with the argument of the
respondents that, because of the reasons that the petitioner has
accepted his promotion order dated 23.04.2010 hence, he has to
accept the condition attached with it about settling of his seniority,
written in that order because the authorities have no such powers
beyond the provisions of law . For settling the seniority, we are of the
view that the Niyamawali of 1958 and the Seniority Rules of 2002 are

the relevant rules and the seniority of the petitioner cannot be fixed as

per the Rules of 2011 because before their application, petitioner was

working as Registrar Kanoongo.

19. Rule 7 of the Niyamwali of 1958 provide for source of

recruitment, which is quoted as below:-

“7. 9l & Hid—— MRER AN B DI H Al W FErRS
RRER B @, e &7 & &7 fiF 9 @ a1 & TE a,
YN §RT 1 SR 3R WeRIe GRER I &l BIfc H Al
HH H BH 6 NI DI T el IRgUTell bl UG §IRT Bl SR |

fequii— Va1 TdeTd (YURATSSR ) ST A S Sl <
Y AT Mol & HRU THderd (GURAIGOR) BTN & &3 4
PR PR & foRd SFUYA B, IORGR BN & U8 W MY &
ford ur s W |”

Hence, according to Rule 7, the feeding cadre for promotion of

Registrar Kanoongo was Assistant Registrar Kanoongo as well as

Supervisor Kanoongo and hence, there were two sources for
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promotion of Registrar Kanoong and the feeding cadre for the post of
Assistant Registrar Kanoongo was Lekhpal/Patwari having 6 years of
service as Lekhpal. It is an admitted fact that these Rules remained in
force till the new Rules of 2011 were enforced in the Month of

November, 2011.

20. The court also finds that the relevant date relating to
petitioner, for deciding his seniority, in all circumstances, falls before
the enforcement of the new Rules of 2011 and for the purpose of fixing
the seniority, the old Rules of 1958 do not contain any provision hence,
the Seniority Rules of 2002 were applicable in this case even before the
enforcement of 2011 Rules. Rule 2 and 3 of the Government Servants

Seniority Rules, 2002 provide as under:-

“2- Over-riding effect. —These rules shall apply to all
Government servants in respect of whose recruitment
and conditions of service, rules may be or have been
made by the Governor under the proviso to Article 309 of
the Constitution.

3. These rules shall have effect notwithstanding
anything to the contrary contained in any other service
rules made here to above.”

Hence, the law position is very clear that the seniority of the post of
Registrar Kanoongo will have to be decided as per the Uttarakhand
Government Servants Seniority Rules, 2002 and for fixing the seniority,

the relevant Rules are Rule 6 and 7, which are quoted below:-

“6. Seniority where appointment by promotion only
from a single feeding cadre--

Where according to the service rules, appointments are to be
made only by promotion from a single feeding cadre, the
seniority inter se of persons so appointed shall be the
same as it was in the feeding cadre.

Explanation--A person senior in the feeding cadre shall even
though promoted after the promotion of a person junior to him
in the feeding cadre shall, in the cadre to which they are
promoted, regain the seniority as it was in the feeding cadre.
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7. Seniority where appointment by promotion only
from several feeding cadres--

Where according to the service rules, appointment are to be
made only by promotion but from more than one feeding
cadres, the seniority inter se of persons appointed on the result
of any one selection shall be determined according to the date
of the order of their substantive appointment in their
respective feeding cadres.

Explanation--Where the order of the substantive appointment
in the feeding cadre specifies a particular back date with effect
from which a person is substantively appointed, that date will
be deemed to be the date of order of substantive appointment
and, in other cases it will meant the date of issuance of the
order.

Provided that where the pay scales of the feeding
cadres are different, the persons promoted from the feeding
cadre having higher pay scale shall be senior to the persons
promoted from the feeding cadre having lower pay scale.

Provided further that the persons appointed on the

result of a subsequent selection shall be junior to the persons

appointed on the result of a previous selection.

21. The crux of the matter for decision between the parties
is as to what rule will apply in the case of the petitioner for deciding
the seniority of Registrar Kanoongo? Admittedly, Rule-13 of the Service

Rules of 2011 also provide as under:-

“13- fH—10 @ IR e IRRER BT arafal
B ASAT FH Al D! NS [aW H URWRE ASAT B
IHR W STRITS NN Wah ST & MR T

ICRIGUS WRARI A ST IEMEel], 2002 & YIeT=i
@ 3MTcld ¥ fR oY 3raenRa &1 sl |”

Hence, in both the cases, the relevant rules for deciding

the seniority are the Seniority Rules of 2002.

22. The dispute between the petitioner and respondents is
whether Rule 6 or Rule 7 of the Seniority Rules of 2002 will apply?
Applying the rule 6, respondents have decided and issued the

impugned seniority list. According to the Service Rules of 2011, the
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feeding cadre for the post of Registrar Kanoongo is a single cadre i.e.
Patwari/Lekhpals whereas, in our view, according to the relevant
rules, i.e. Niyamawali of 1958, the feeding cadre for the post of
Registrar Kanoongo was two; (i) Assistant Registrar Kanoongo and (ii)
Supervisor Kanoongo. Learned A.P.O. has argued that because they
have issued the seniority list after enforcement of new Rules of 2011
hence, according to these Rules, after amalgamation of cadre of
Assistant Registrar Kanoongo and Registrar Kanoongo, the feeding
cadre is single. We do not agree with this argument for the reasons

mentioned hereinafter.

23. Respondents have also argued that the cadre of Registrar
Kanoongo and Assistant Registrar Kanoongo were amalgamated vide
order dated 18.10.2006 (Annexure: R-2). Whereas, learned counsel
for the petitioner has argued that, by the said letter (Annexure: R-2)
sent by the Principal Secretary, Government of Uttarakhand to the
Chief Revenue Commissioner on 18.10.2006, the decision of the
government to amalgamate the post, was communicated and a
proposal was asked from the Board of Revenue/Chief Revenue
Commissioner to move for an amendment in the concerned rules.
This letter/ G.O. does not change the rule position, unless the rules

were amended. The concerned letter dated 18.10.2006 is quoted

below:-
“der 722 /18(1) / 2006
prea
THOUH0 AYcl<dTdd,
Y ferd,
SRNEREEUNEE
T H,

g XTI 3T,
SRTAel, T8N |

RO e TERIG: &I 18 3[aTIH, 2006
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fawz: FHar |MfT Sovo, 1989 &1 WAl W foRl T MURITAR el
IR & old IABM & ARRG Fddh IRER BN /IR
TN & UaT $T Tahred |

LS

SWEd fAvg & T § g3 I8 dedl BT ey g © & IR
g ORIG fIaRIR IORGR BTN T el IORgR ST @
gl
2— o el § 3 IRGR BT HRRG BRI, 981 aRSaH
IRER BTN B IVRER BTN—1" T HTSTH IRGR - BFLN
Bl IR FILRI—-2" FHTT SR |
3— SHITAR HRIATE! GHRad $Ra §Y qwIad a1 FaHmae d
N FT IRA1G I D] UG F B FE R |

I,
(070 TerATe),
Jq afed |
Il vd dgfeie
yferferf Frfead @1 ared Ud saede BridmEl &g Ut
1— 3T, TGdTel U4 HHIG HUSH, IeRiad |
2— AR FoTerfere, SR |

3— TS BIsd |
3T ¥,
(gfer ¥ie)
rqafea |”
24, This court is of the view that vide this letter, only the

intention of the Government was expressed. This letter does not
amend the Service Rules (Niyamwali) of 1958 in which the cadre of
Assistant Registrar Kanoongo and Registrar Kanoongo were specifically
mentioned in Rule 6 and 7 and unless these Rules of 1958 were
amended, this letter cannot change the cadre position. Furthermore,
this letter itself clarifies that there was a need to amend the concerned
rules for completion of amalgamation process and there is no evidence

to show any such amendment in Niyamawali of 1958 by which these



17

two posts were amalgamated before the enforcement of new Rules of
2011. The court also finds that this decision of the Government was
legally/finally enforced on 14™ November 2011 by superseding the old
Service Rules of 1958 by new Rules of 2011 and till then, as per the
Niyamawali of 1958, the feeding cadre for the post of Registrar

Kanoongo was Assistant Registrar Kanoongo and supervisor

Kanoongo and the cadres of Assistant Registrar Kanoongo and

Registrar Kanoongo were legally amalgamated only after the

enforcement of 2011 Rules on 14.11.2011. Letter No. 722 dated
18.10.2006 does not change the cadre position because as per the
relevant Service Rules (Niyamawali) of 1958, the feeding cadre for the
post of Registrar Kanoongo till 14.11.2011, were, as mentioned in the

Niyamawali of 1958.

25. The court holds that the seniority of the Registrar
Kanoongo, promoted upto 14.11.2011 will be settled as per the
Niyamawali of 1958, read with Rule 7 of the Seniority Rules of 2002
and all those persons, will rank senior to those Registrar Kanoongos,
who were promoted after the enforcement of Service Rules of 2011 on
14.11.2011 and the seniority of the later, will be fixed as per the
Service Rules of 2011 and Rule 6 of the Seniority Rules of 2002.

26. Learned counsel for the petitioner also argued that as per
his legal right and as per the judgment of the Hon’ble High Court in
writ petition, the petitioner was entitled for promotion for the post of
Assistant Registrar Kanoongo w.e.f. 02.03.2002. The court agree with
this argument and also observe that in the tentative seniority list,
prepared on 18.04.2012, the name of the petitioner was mentioned at
sl. No. 52 and in column no. 9, the date of promotion of the petitioner
on the post of Assistant Registrar Kanoongo/ Registrar Kanoongo has
been shown as 02.03.2002. As per the decision made by the Hon’ble

High Court, a right vested with the petitioner for entitlement to be
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promoted on the post of Assistant Registrar Kanoongo w.e.f.

02.03.2002, the date his juniors were promoted.

27. In the tentative seniority list, as the date of promotion of
the petitioner on the post of Assistant Registrar Kanoongo was
mentioned by the respondents themselves, as 02.03.2002 hence, it is
an admission by the respondents that the petitioner was promoted as
Assistant Registrar Kanoongo in 2002. He fulfills all the conditions for
promotion, and condition which was not there in the Rules, were
applied and he was denied promotion at that time, for which, a
mandamus was issued by the Hon’ble High Court. This court decides
that the respondents cannot argue the matter in the manner that as
they have given him promotion as Registrar Kanoongo on 23.04.2010
with a condition to fix his seniority on the basis of date of their date of
appointment as Lekhpals/Patwaris hence, he is bound by this

condition. This court holds that in view of the rules, this condition

has no meaning.

28. We hold that the letter dated 18.10.2006 does not
amalgamate/change the cadre of Registrar Kanoongo and Assistant
Registrar Kanoongo, but even if, the interpretation of the respondents
is accepted, and as per para-5 of the written statement of the
respondents No.1 & 2, if the cadre of Assistant Registrar Kanoongo s
supposed to be amalgamated with the cadre of Registrar Kanoongo
then w.e.f. 18.10.2006, the petitioner automatically became Registrar
Kanoongo. The respondents in para 5 of the written statement have

stated as under:-

“5. I T 39 FWEaell & M 4 H RGN 18 JFaCER 2006
Bl JAT FNT FN HETD IORGR BN b UGl F
Jffea IRRER BT & G} Yebiepel Wt B fopar |
HaHd Y 2002 H WERG ORER BIFN U6 W Y=
BIHG WIHT IARER BN 4 T |
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29. The court is of the view that the respondents cannot argue
the matter and cannot apply the rules in different way in case of the
similarly situated persons. In his petition, the petitioner has cited the
example of some persons who were not granted seniority on the basis
of the feeding cadre of Patwari but very surprisingly, the principle was
adversely applied in the case of the petitioner. Hence, even if the
contention of the respondents about amalgamation of the cadre w.e.f.
18.10.2006 is accepted, then according to their own contention in para
5 of their Written Statement, the petitioner automatically became

Registrar Kanoongo on 18.10.2006,

30. But this court is of the view that, the legal position is different
because the amalgamation of these cadres was legally enforced only
after the enforcement of the rules of 2011. The respondents have
argued that in Rule 4 of the Rules of 2011, a note was also attached
that both these posts were amalgamated. The court is of the view that
if this note is presumed to amalgamate the cadre with back date,
before the application of 2011 Rules (although it is not so), then the
petitioner who was legally entitled and got promotion as Assistant
Registrar Kanoongo w.e.f. 02.03.2002 then, he automatically became
Registrar Kanoongo w.e.f. 18.10.2006 but in view of the court, the

cadres were not amalgamated in this way.

31. In all circumstances, either considering amalgamation of
the cadre or the promotion order issued by the respondents in 2010,
the petitioner became Registrar Kanoongo before the enforcement of
Service Rules of 2011 and for deciding seniority of the petitioner vis-a-
vis other Registrar Kanoongo, the Rule 7 of the Seniority Rules of 2002
and Niyamawali of 1958 will be applied and accordingly, the seniority
of the post of Registrar Kanoongo will be determined from the date of
their substantive appointment, in their respective feeding cadres and
the feeding cadre for the post of Registrar Kanoongo till November

2011 was the Assistant Registrar Kanoongo, the Supervisor Kanoongo.
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Hence, according to this, the petitioner will rank senior to those
Registrar Kanoongos who were junior to him in the cadre of Assistant
Registrar Kanoongo and will also rank senior to all the Registrar

Kanoongo appointed after the enforcement of Service Rules of 2011.

32. Learned A.P.O. on behalf of the respondents has also
argued that they issued the seniority list in the year 2012 and that can
only be issued as per the new Rules of 2011. According to them, as per
the new Rules of 2011, the feeding cadre for the post of Registrar
Kanoongo is single i.e. Lekhpal/Patwari. This court finds that this
interpretation cannot be made applicable to this case because there is
second proviso to Rule-7 of the Seniority Rules of 2002 which clearly

mentioned that “persons appointed on the result of subsequent

selection, shall be junior to the persons appointed on the result of a

previous selection”. The concerned Rules for fixing the seniority, will be

the Rules applicable on the date when the persons come in that cadre.
When the petitioner was promoted in 2010 after the order of the
Hon’ble High court, according to which, he was entitled for promotion

as Assistant Registrar Kanoongo with back date, and promotion of

petitioner as Registrar Kanoongo was also made in 2010, before the

enforcement of the Rules of 2011, hence, for fixing his seniority in the

cadre of Registrar Kanoongo, Rules of 2011 will not be applicable as at
the date of his promotion as Registrar Kanoongo, according to the
concerned Niyamawali of 1958, the feeding cadre was not
Lekhpal/Patwari, but it was Assistant Registrar Kanoongo and

Supervisor Kanoongo.

33. As per Rule 13 of the Service Rules of 2011, for the
persons appointed as Registrar Kanoongo under Rule 10 of the Rules of
2011, the seniority will be decided according to their seniority in the
feeding cadre, as per Seniority Rules of 2002. A joint reading of Rule 10
and 13 of the New Service Rules of 2011, make it clear that treating

Patwari/Lekhpal as feeding cadre of Registrar Kanoongo, the persons
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will be appointed under Rule 10 of the Service Rules of 2011 and
treating them promoted from a single cadre, their seniority will be

decided.

34. The appointment of the petitioner as Registrar Kanoongo
was never made under Rule 10 of the Service Rules of 2011 and he was
appointed/promoted as Registrar Kanoongo in 2010, before the
enforcement of the Service Rules of 2011 and the concerned Rules
were Niyamawali of 1958, in which the feeding cadre for Registrar
Kanoongo was not Patwari/Lekhpal, but it was Assistant Registrar
Kanoongo and Supervisor Kanoongo, hence the principle applied by the

respondents for deciding the seniority, was totally wrong.

35. By comparing the qualification for becoming a Registrar
Kanoongo in the old Rules and new rules, it is clear that in the Rules of
1958, a person should have six years of service as Patwari and then
three years of service as Assistant Registrar Kanoongo, (total 9 years of
service was the minimum qualifying experience) and in the new Service
Rules of 2011, for becoming Registrar Kanoongo, a person must have
at least 10 years of service of Patwari. So a parity has been maintained
about the experience of service for promotion as Registrar Kanoongo.
However, in the old Rules, the Patwari was entitled to become

Registrar Kanoongo after passing two steps.

36. Hence, it is clear that in 2010, when the promotion order
of the petitioner was issued for the post of Registrar Kanoongo, the
Service Rules of 2011 were not in existence and para-2 of the
promotion order of the petitioner dated 23.04.2010 (Annexure: 4),
imposing a condition of fixing seniority of Registrar Kanoongo on the
basis of gradation list of the post of Patwari was not only against the
Rules but it was against the order of the Hon’ble High Court and the
Seniority Rules of 2002. The respondents in para 17 of their Counter

Affidavit itself have admitted that the petitioner was promoted on
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24.04.2010 w.e.f. 02.03.2002. The other contention of the respondents
that the feeding cadre for the post of Registrar Kanoongo was made
the Lekhpal/Patwari at the time of promotion of petitioner is not
correct because the Niyamawali of 1958 was not amended by that
time. The order passed by the respondents on 24.04.2010 will have the
effect that the petitioner became Assistant Registrar Kanoongo on
02.3.2002 and Registrar Kanoongo on 24.04.2010 and his seniority will

be fixed as per rules.

37. In all the circumstances, the seniority list dated
14.09.2012 issued by the respondents is not as per law and deserves to
be set aside and the petitioner is entitled for the seniority above the
persons, junior to him in the cadre of Assistant Registrar Kanoongo and
applying the Niyamawali of 1958 and Rule 7 of the Seniority Rules of
2002, the seniority of the persons needs to be re-determined. The

petition succeeds and the following order is hereby passed.

ORDER

The claim petition is allowed. The impugned order dated
14.09.2012 (Annexure: Al) issued by the respondent No. 2 is hereby
set aside and cancelled. Respondent No. 2 is directed to re-determine
the seniority of the Registrar Kanoongo, taking into consideration the
Niyamawali of 1958 and Rule 7 of the Uttarakhand Government
Servants Seniority Rules, 2002, within a period of three months from

the date of presentation of the certified copy of this order. No order as

to costs.
(A.S.NAYAL) (RAM SINGH)
MEMBER (A) VICE CHAIRMAN (J)
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