BEFORE THE UTTARAKHAND PUBLIC SERVICES TRIBUNAL
AT DEHRADUN

Present: Hon’ble Mr. Rajendra Singh

------ Acting Chairman

Hon’ble Mr. Arun Singh Rawat
------- Vice Chairman (A)

CLAIM PETITION NO.63/DB/2023

1. Dr. Dinesh Kumar Upadhyay, S/o Late Shri Dwarika Nath Upadhyay,
male, aged about 71 years, R/o 46, Mool Chand Enclave, Byepass
Road, Majara, Dehradun.

2. Dr. R.S. Kharayat, male aged about 68 years, S/o Late Shri Dan Singh
Kharayat, R/o Kanhiya Vihar, Kargi Grant, Dehradun.

3. Dr. Sampurna Nand Raturi, male, aged about 68 years, S/o Late Shri
R. S. Raturi, R/o Shantinagar, Dhalwala, Munikireti, Tehri Garhwal.

4. Dr. Bhagwat Singh Kanwasi, male, aged about 65 years, S/o Late Shri
Darwan Singh Kanwasi, R/o Tarun Vihar, Lane No. 3B, Mothrowala
Road, Near Bengali Kothi, Banjarawala, Dehradun.

5. Dr. R.P. Joshi, male, aged about 64 years, S/o Late Shri B.P. Joshi,
r/o Banganga Bhawan, D 23- Jyoti Vihar, Ajabpur Danda, Dehradun.

......... Petitioners

VS.

1. State of Uttarakhand through  Secretary, AYUSH and AYUSH
Education, Civil Secretariat, 4 Subhash Road, Dehradun.

2. Director, Homeopathy, Directorate of Homeopathy Medicine Services,
Danda Lakhaund, Sahastradhara Road, Dehradun.

....... Respondents

Present: Sri Shashank Pandey, Advocate, for the petitioners.
Sri V.P.Devrani, A.P.O., for the Respondents.

JUDGMENT

DATED: AUGUST 07, 2026




Sri Arun Singh Rawat, Vice Chairman (A)

By means of present claim petition, petitioners seek the

following reliefs:

“1.Set aside the impugned Office Memorandum dated
21.03.2023 issued by the Respondent No.2.

2. Include the service of three years in the calculation of the
length of service and calculation of salary.

3. Graciously be pleased to pass any such other relief or
reliefs as this Hon'ble Tribunal may deem just and proper in
the circumstances of this case;

4. Award the cost of the petition to the petitioner against the

respondents.”
2. Facts, in brief, of the present claim petition are as follows:
2.1 All the petitioners are retired Medical Officers who have

rendered between thirty to thirty five years of services in the
respondents department. They were appointed on different dates in
the year 1983 and 1985. At the time of appointment of the petitioners,
no service rules were in existence for Homeopathic Doctors. Hence,
the services of the petitioners were governed vide executive orders.
The post of Homeopathic Medical Officer carried a pay scale of
Rs.625-1240/-and therefore, was not in the ambit of Public Service

Commission.

2.2. The petitioners were appointed against the regular vacant
posts, however, the appointment letters of the petitioners mentioned
that the appointment was ad hoc. They were regularized on
25.10.1994 by the order of Hon’ble Apex Court. Petitioners were given
personal pay scale of Rs.3000-4500/- from 25.06.1994 except
petitioner No.4. Petitioner No.4 was given direct appointment by Public
Service Commission on 25.06.1994 with personal pay scale of
Rs.3000-4500/. Which makes it clear that services rendered by the
petitioners on ad-hoc basis were counted for the purpose of fixation of
pay scales and they were given the higher pay scales the day their
services were regularized. (Copies of the O.M. dated 16.05.1998 and
12.06.1996 are annexed as: Annexure No. A 3 and A 4).



2.3. Subsequently, services of the petitioners were confirmed
by the State of Uttar Pradesh vide Office Memorandum dated
31.12.1999. (Annexure No. A 5).

2.4. After formation of the State of Uttarakhand, the petitioners
opted for the State of Uttarakhand and started serving in the
Respondent Department till their superannuation. Vide Government
order dated 07.04.2011, the State Government inter alia clarified that
the ad-hoc services which were counted as satisfactory regular service
for the personal pay scale, would be included for the provision of ACP.
(Annexure No. A 6).

2.5 Vide Office Memorandum dated 02.05.2013, the petitioners
were granted the benefit of the 3@ ACP. ( Annexure No. A 7). The
petitioners retired from service on different dates between the year
2012 to 2018.

2.6 The Hon'ble Apex Court in a plethora of judgments
categorically highlighted that once an incumbent is appointed to a post
according to rule, his seniority/ length of service has to be counted from
the date of his appointment and not according to the date of his

confirmation.

2.7 Vide impugned Office Memorandum (Annexure No. A 1)
Respondents, while counting services of petitioner for the purpose of
calculating salary and granting ACP, have considered only the date of
regularization and not the actual date of joining of the petitioners,
despite clarification given by the State Government vide GO dated
07.04.2011. This was done by the respondents after years of
retirement of the petitioners without giving them any opportunity to
show cause, which is against the principles of natural justice and in
violation of a catena of judgments laid down by the Hon'ble Supreme
Court of India.

2.8 Non-inclusion of the ad-hoc service of the petitioners, would

result in re-fixation of the pay as well as pension of the petitioners.



Further, the pay-fixation of the petitioners results in reduction of salary

which tantamount to punishment.

2.9 As per the provisions of Section 74 of Uttar Pradesh
Reorganization Act, 2000, service conditions of any person allocated
to the State of Uttarakhand cannot be varied to his disadvantage
without prior permission of the Central Government. Thus the act of

the respondents is in violation of the aforesaid provision.

2.10 The ACP was granted to the petitioners by the Hon'ble
Governor, however, the Respondent No. 2 has issued the impugned
order. As per Article 351A of Civil Service Regulations, it is only the
Governor who has a right to withhold or withdraw a pension or any part
of it or ordering recovery from pension. In the present case, the same
is being ordered by the Respondent No. 2, who is not competent to do

SO.

2.1 It is the submission of Ld. Counsel for the petitioners that
the first personal pay grade which ought to have been granted after 8
years of service, was granted after completion of 11 years of service

or more, resultantly all the ACPs were granted after a delay of 3 years.

2.12 It is also the submission of Ld. Counsel for the petitioners
that as a result of the re-fixation of the pay of the petitioners, the
respondents will issue recovery against the petitioners, which would
cause immense financial loss to them and also, recovery from the
retired employees or employees who are due to retire within one year,
is not permissible in law, when the excess payment has been made for

a period in excess of five years, before the order of recovery is issued.

3. Petitioner No.1 has filed affidavit in support of the claim
petition. Relevant documents have also been brought on record along

with the same.

4. Claim petition has been contested on behalf of
respondents. C.A. has been filed by Sri B.B. Mathpal, Deputy Director,

Directorate of Homeopathic Medical Services, Uttarakhand, Dehradun,



on behalf of Respondents No. 1& 2. Relevant documents have been
filed in support of the C.A.

4.1 On the strength of C.A. filed on behalf of Respondents Ld.
A.P.O., submitted that Government of Uttarakhand introduced ACP
Scheme vide order No. 872 dated 08.03.2011, which was
subsequently clarified vide G.O. No. 65 dated 09.03.2019. Para No. 01
of G.O. dated 09.03.2019 reads as under:

“THAIHATT JdeTHTT hY SITEAT T TFTewrd AT T&IT-do31T0-2-2010/3F-
83-Hodho (HTo)-82. f&eAish 04 HIadY, 1983 # o= wIfgereT 3uafeyrd &-

A fAT Qar & drcad T a1 4 §, S @aTH TIier ganrt da1 gt/ et &
ITER b T T & o s foigere fondll ShaTeRY garT T arfy g1 3769
37afer & oI 3raenrer 37 & T 3ryar ded &9 § Agfed o) el seamy
EaRT T AT Far A 'TAAfAT Far 7 A SRen 3R AR dar $r satr
T 3TeT0T 39 fafA/ay & frar Smem, foraes 3R 9x frd saramdy i 3maa
a9 # Svaar FTRa &y =i &

35d 9 TTse § o GHIATT IaTHTT / ToTTotYo/THoTH 0T oUYo & ecTald oITeT
I ITHTIAT g U dar 3rafer T A0 FFafetrd s & Fafdd
fagfea & fafy @ & & s sud dfder, S ddeeeh, fFud adas,
FRIYHTRT, HoTeTol, dE2 MR U T 1S AT Y I0TAT 7 T foram Srwam|
fonelt TS /31/0uTS Giod ue W @ [@gied & geara Iie fondy e @l
YA, e, THRY STaEUT o §G A 3T Ue 31YUdT FHHET T¢ TN {Agerd
forar SITar & o O g & 3 39t iy A9 T A o Sl AT |
fafaa fAgiFaat & aea & ded, gy 3r2ar T &9 & S T e’
Yo GAYAT AT [THoH oo/ THoToH oo g ITUTAT & oY S|

Tgl 9ot TOse fohar oirar & fob Ife qa/ adde # faoa e wo/fasna
frT ST I Todtodlo/umoToHoUTo Fraeell TUSEGUN /ITaeral 7 & IS
SIIET ¥ S g TIpid T &7 aig § ar o @ef fanont &1 oot
STe & o ST 3R STeT el JreqoT Fahia 1 FEafa |eer e 8, a8l
3O §F AA-9A S HIAA $ FAANSA T FIQTET H 0|

4.2 It is the submission of Ld. A.P.O. that in view of the above
mentioned provision, only substantive nature/regular service are
qualifying services to grant the benefit of ACP, while in the case of the
petitioner the ad hoc services rendered as Homoeopathic Medical

Officer in the year 1983 & 1985 till the date of substantive appointment



from UP Public Services commission on 25-10-1994, were calculated
to grant the benefit of 3™ ACP in the Grade pay Rs. 8700/- against the
A.C.P. G.O., hence the 3@ ACP benefit in the Rs. 8700/- is not
admissible to the petitioner as such said order is liable to be cancelled
and excess and over payment made to the petitioners, being public

money of tax payers, is liable to be adjusted from pension.

4.3 It is also the submission of respondents that Section 74 of
Uttar Pradesh Reorganization Act. 2000 is not applicable in the matter
of the petitioners because no service condition/service benefit given to
the petitioners by the State of UP has been withdrawn by the state of
Uttarakhand only the wrong 3™ ACP benefit in the Grade pay Rs.
8700/- has been granted to the petitioners by miscalculating the ad-
hoc services with regular services in the year 2009 by the State of
Uttarakhand in terms of the ACP G.O. dated 09.03.2019 issued by the

finance department Govt. of UK.

4.4 It is further submitted by Ld. A.P.O. that wrongful fixation,
erroneous or incorrect fixation should not be continued as per law and
it should be corrected. Ld. A.P.O. also submitted that a three members
inquiry committee was constituted to correct this wrong fixation, under
the chairmanship of Director Homoeopathy U.K. The said committee
submitted its A.C.P. amendment report/minutes of meeting on
04.03.2023 in respect of the petitioners and other similarly situated
beneficiaries (Annexure No-C-A-R-3). On the basis of the minutes of
the committee dated 04.03.2023, the adjustment order of excess/over
payment made to the petitioners due to wrong benefit of 3@ ACP
Grade Pay Rs. 8700/- by wrongly calculating ad hoc services, has
been duly rectified and corrected vide office order No. 1262, dated
21.03.2023, which is under challenge in this claim petition. There is no
need to serve show cause notice to the petitioners as the order dated
21.03.2023 has not been issued under any provision of the
Uttarakhand Government Servant (Discipline and Appeal) Rules, 2003

as amended in 2010.



5. We have heard the arguments of the Learned Counsel for
the petitioners as well as Learned APO and perused the documents

brought on record.

6. Learned Counsel for the petitioners argued that the
petitioners were appointed as Homeopathy doctors in 1983 and 85 on
ad hoc basis by following due process of appointment. They were
regularized on the posts of the Homeopathic doctor w.e.f. 26.10.1994
in compliance of the order of the Hon’ble supreme Court dated
25.10.1994. The petitioners were granted personal pay scale of Rs
3000-4500 also w.e.f. 26.10. 1994 after completion of 8 years of the
service immediately on their regularization. The petitioners were
confirmed in the service on 31.12.1999. Subsequently they were

allocated Uttarakhand cadre on bifurcation of the State of UP.

6.1. The petitioners were granted benefit of 3™ ACP vide OM
dated 02/05/2013. The petitioners retired from the service from 2012
to 2018.

6.2. Learned counsel for the petitioners further argued that the
Government issued clarification of OM dated 08/03/2011 vide letter
dated 07/04/2011 and at point No. 4 it is clearly mentioned that the
ad hoc services which have been considered for granting the benefit
of the personal pay scale will count for granting financial upgradation.
There are many judgements of the Hon’ble Courts which direct to
include ad hoc services for counting the benefit of ACP. The learned
counsel for the petitioner argued that the legality of the decision taken
by the Govt of UP can not be questioned after bifurcation of the state.
He has relied on the decision of the Hon’ble Apex Court in Civil Appeal
No. 3984/2012, State of Uttarakhand and Another vs. Umakant Joshi
with Civil Appeal No. 3982/2012, Sudhir Chandra Nautiyal vs. Umakant
Joshi and others with Civil Appeal No. 3983/2012, Surendra Singh
Rawat vs. Umakant Joshi and others, in which the Hon’ble apex court
directed that the Uttarakhand High court which came into existence on
9.11.200 had no jurisdiction to entertain the petition for issuance of

mandamus to state for giving retrospective promotion to R-1 w.e.f.



16.11.89 since the issue involves the legality of the decision taken by
the Govt of UP to promote on K w.e.f. 16.11.1989 and other promoted
vide order dated 22.1.2001 with retrospective effect . The impugned
order dated 21.03.2023 issued by the respondent authorities is in
violation of the Government order granting ACP, counting ad hoc

services and judgements of the Hon’ble courts to that effect.

In view of the above the impugned order dated 21.03.2023 is

liable to be quashed.

7. Learned APO argued that the benefit of the ACP can be
granted for the period of the regular service. The petitioners were
regularized on 26.10.1994 and retired between the year 2012 to 2018.
They have been granted benefits of 3@ ACP vide order dated
02.05.2013 by counting the ad hoc service rendered by the them
before their regularization on 26.10.1994. The Govt. issued
clarification of granting benefit /personal scale /time scale / ACP
/MACP vide order dated 09.03.2019 in which at point no 1 itis clearly
mentioned that regular service rendered shall be counted for granting
personal scale of pay / ACP /MACP. The respondent authorities
constituted a Committee to review the admissibility of ACP to the
petitioners and the committee recommended that the petitioners are
eligible for the grant of the 2" ACP w.e.f. 25.10.1994 and the benefit
of the ad hoc service rendered by them before 1994 cannot be given
to them. The committee also recommended to recover the excess
amount paid to the petitioners. The respondent authorities issued the
order dated 21.03.2023 and granted 2"¢ ACP to the petitioners w.e.f.
2010 after 16 years of regular service and directed to recover the
amount of the excess payment. The recovery of the excess payment
from the petitioner has been stayed by the order of the Tribunal vide
order dated 02.05.2023.

71 Learned APO prayed that that the impugned order dated
21.03.2023 need not be interfered and the excess amount paid to

petitioners may be ordered to be recovered.



8. Based on the arguments of the parties and the documents
presented to the Tribunal, it is clear that the petitioners were
regularized in the service in 1994 . They were granted 1%t personal pay
scale on 26.10.1994. They were allocated the State of the
Uttarakhand after bifurcation of the State of Uttar Pradesh in 2000. The
petitioners were granted 3™ ACP vide order dated 2.5.2013 on
different dates from 01.2.2009 to 03.12.2011 as per the ACP order
dated 08.03.2011 and the clarification on ACP issued on 07.04.2011.
The ad hoc services rendered by them before 25.10.1994 were

counted for grant of personal pay scale by the Govt. of UP.

8.1 This order dated 02.05.2013 of granting 3 ACP to the
petitioners was modified after the Government issued a clarification
vide order dated 09.03.2019 and they were granted 2" ACP vide order
dated 21.03.2023 .

8.2 The petitioners have been granted benefit of 3 ACP vide
order dated 02.05.2013 by counting ad hoc service before 26.10.1994
and regular service of 16 years rendered by them from 26.10.1994
onwards as per the provisions of the ACP orders issued from time to
time. The petitioners in support of counting ad hoc service for grant of
the ACP has mentioned in the claim petition as well as their learned
counsel also argued that there are judgements of the Hon’ble Courts
on counting of ad hoc service for grant of the ACP but no such order

was produced at any stage .

8.3 The order of the Govt. of Uttar Pradesh granting personal
pay scale to the petitioners on 26.10.1994 has not been referred back
by the Govt. of Uttarakhand to the Govt. of Uttar Pradesh for
rectification. The petitioners were drawing that personal pay scale till
the grant of 3™ ACP to them. So, the personal pay scale granted to
them has remained unchallenged irrespective of the fact whether the
decision of the Govt. of Uttar Pradesh was right or wrong, the Govt. of
Uttarakhand has accepted it. The respondents should consider the
personal pay scale granted to the petitioners as one promotion/

upgradation of scale and petitioners are entitled to get 3" ACP, as
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mentioned vide order dated 02.05.2013. In such a situation, the
impugned order dated 21.03.2023 is liable to be quashed. Second
relief sought by the petitioner cannot be accepted as any discrepancy
in the order for granting the personal pay scale should have been

referred to Government of Uttar Pradesh.

Accordingly, the claim petition is partly allowed. Order dated

21.03.2023 is hereby quashed. No order as to cost.

(RAJENDRA SINGH) (ARUN SINGH RAWAT)
ACTING CHAIRMAN VICE CHAIRMAN (A)

DATE:AUGUST 07 , 2026.
DEHRADUN

VM



