
 

 

BEFORE  THE  UTTARAKHAND  PUBLIC  SERVICES  TRIBUNAL 

AT  DEHRADUN 

 

 
     Present:    Hon’ble Mr. Justice U.C.Dhyani 

          ------ Chairman  

       Hon’ble Mr. Rajeev Gupta 

         -------Vice Chairman (A) 

 

 
                 CLAIM   PETITION NO. 64/DB/2020 

 

Rishi Ram Mishra, s/o Late Sri Radha Krishna Mishra, aged about 55 years, 

presently working and posted as Senior Administrative Officer in Directorate 

Agriculture, Uttarakhand, Nanda Ki Chowki, Premnagar, Dehradun. 

       

.…Petitioner                          

           vs. 

 

1. State of Uttarakhand through Secretary, Agriculture Department, Govt. of 

Uttarakhand, Secretariat, Subhash Road, Dehradun. 

2. Director, Agriculture, Uttarakhand, Directorate, Nanda Ki Chowki, Dehradun. 

3. Agriculture and Soil Conservation Officer, Department of Agriculture, Raipur, 

Dehradun. 

                                                              

….Respondents                                                                                                                                                                                                               

    
 

      Present:  Sri L.K.Maithani, Advocate,  for the petitioner. 

                     Sri V.P.Devrani, A.P.O., for the Respondents. 

 
        JUDGMENT  

 

                    DATED: JUNE 14,  2023 
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 Justice U.C.Dhyani (Oral) 

                           By means of present claim petition, the petitioner seeks 

following reliefs: 

 “(a) To quash the impugned order dated 29.10.2018 (Annexure No. A-

1) passed by the respondent No. 2 with its effect and operation 

declaring the same as null and void in the eyes of law. 

 

(b) To declare that under the seniority Rules 1991 the petitioner is 

entitled to regain his seniority over the junior persons in the cadre of 

group-C and further issue an order or direction to the concerned 

respondent to determine and refix the seniority of the petitioner in 

group-C under the explanation of Rule 6 of U.P. Govt. servant seniority 

Rules 1991. 

 

(c) To issue any other suitable order or direction which this Hon'ble 

Tribunal may deem fit and proper in the circumstances of the case. 

(d) Award the cost of the petition to the petitioner.” 

 

2.              Brief facts, necessary for adjudication of present claim petition, 

are as follows:    

2.1             Father of the petitioner was employed in the respondent 

department.  He died in harness in 1982. The petitioner was given 

compassionate appointment under the Dying in Harness  Rules after the death 

of his father.  When petitioner’s father  passed away in 1982, petitioner passed 

High School, which was the essential qualification for  Group ‘C’ posts. 

However, the respondent department  offered appointment to the petitioner on 

Group ‘D’ post with the assurance that as and when the post  of Group ‘C’ falls 

vacant, he will be adjusted  on the same and the petitioner was appointed on 

Group ‘D’ post on 07.08.1982. 

2.2        Although after appointment of the petitioner on Group ‘D’ post 

on 07.08.1982, various vacancies arose in Group ‘C’, but the petitioner was not 

considered for the said post. From 1982 to 1987, twelve vacancies of Junior 

Clerk fell vacant. Petitioner moved  representations for the same, but 

respondent department did not pay  any heed to his request.  
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2.3       The grievance of the petitioner is that, one Sri Kamleshwar Prasad 

Bacheti, who  also passed High School,  was appointed on Class III post on 

20.09.1983 while petitioner’s case was not considered for Class III appointment 

under the Dying in Harness Rules on 07.08.1982.  Subsequently, petitioner was 

given promotion  on Class III post, therefore, he should be given seniority 

above Sri Bacheti, who was given appointment on Class III post on 

20.09.21983.  Hence, present claim petition. 

3.              W.S. has been filed by the respondents.  Sri Ajay Kumar Verma, 

Deputy Director, Agriculture,  Agriculture Directorate, Uttarakhand, Dehradun 

has filed affidavit on behalf of respondents.  

3.1       It has been mentioned in the W.S. that at the time of appointment 

of the petitioner on compassionate  ground, he was having qualification of High 

School and as such  he was not eligible for appointment on Class III post, for  

which educational qualification was Intermediate.  On the request of the 

petitioner, he was given appointment on the category for which he was eligible.   

Thus, the submission of the petitioner that if the post of Class III falls vacant, 

he was assured to be adjusted against that post,  is wrong and deserves to be 

rejected. 

3.2       It is also the plea of the respondents that the appointment of the 

petitioner was made as a dependent of the deceased employee under the Dying 

in Harness Rules. Therefore, once the compassionate appointment was given 

on a Class IV post and  the petitioner took over the  charge of that post, there is 

no justification for adjusting him against the vacant Class III posts from the 

year 1982 to 1987. Thus representations  of the petitioner were not considered, 

as the request made by the petitioner in those representations was unreasonable. 

3.3                 It has also been mentioned in the W.S. that  Sri Kamleshwar 

Prasad Bacheti was Intermediate pass at the time of his appointment on Class 

IV post, which has been mentioned by him in his application, seeking 

appointment on compassionate ground. He has mentioned in his application to 

appoint the applicant on the post of Clerk, Tracer or  on any Class IV post. 

Therefore, the respondent department appointed Sri Bacheti on  a Class IV post, 

because  no post of Class III was vacant at that time. 
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4.                      WPSS No. 3042 /2001, Rishi Ram Mishra vs. State of Uttaranchal 

& others was decided by Hon’ble High Court on 13.07.2004. Complete text of 

the judgment  runs as below:  

“By the present writ petition, the petitioners has prayed for the writ of mandamus 
directing the respondents to treat the petitioner to be promoted on class III post under 
Dying in Harness Rules w.e.f. the date when right to get Class III post was accrued in 
favour of the petitioner. A further prayer has been made in the writ petition for a writ 
of mandamus directing the respondents to decide the representation of the petitioner 
dated 17.3.2001. 
 Brief facts of the case according to the petitioner are that his father while in service 
died in the year 1982 and the petitioner was qualified to be appointed in Class III post, 
but at that time, the vacancy was not available in the department and on the assurance 
of the respondent, petitioner has taken the appointment in Class IV post.  
The submission of the petitioner is that after the appointment in Class IV post, a regular 
vacancy of Class III post fell vacant, but the petitioner was not considered by the 
respondent for appointment in Class III post. Petitioner has further submitted that since 
the year 1982 to 1987 at least, 12 vacancies of Junior Clerk have fallen vacant, but the 
petitioner was not considered. Petitioner has stated in the writ petition that one Shri 
Kameswar Prasad Bachheti was appointed in Class IV post and after two years from the 
date of appointment of the petitioner, he was given Class III post under Dying in Harness 
Rules and as such, the action of the respondent is discriminatory. 
Learned counsel for the petitioner has also referred that letter of the Soil Conservation 
Officer to the Deputy Director dated 1st post of Class III according to his seniority was 
considered and same was recommended to the Deputy Director for taking necessary 
action. The recommendation to the effect is quoted below: 

““bl dk;kZy; esa Hkh feJk dh fu;qfDr ds i'pkr vuqjs[kd ds nks in rFkk dfu”V lgk;d 

ds ,d in ij fu;qfDr dh xbZA ijUrq Jh feJk ds vkosnu i= ij fopkj u djds mudks U;k;k 

ugha fn;k tk ldk] tks fd mudks fn;k tkuk Fkk D;ksafd muds vkosnu i= ls Li”V gS fd 

;ksX;rk ds vk/kkj ij in fjDr u gksus ds dkj.k fQygky eq>s prqFkZ Js.kh in gh fn;k tk;A 

vr% vuqjks/k gS fd Jh _̀f”kjke feJk dh fu;qfDr ds le; ;ksX;rk ,oa la’kr prqFkZ Js.kh in 

gsrq vkosnu rFkk orZeku ‘kkSf{kd ;ksX;rk b.Vj ehfM,V ij fopkjkijkUr esa bl fu”kd”kZ ij 

igqWpk gwW fd Jh feJk dks dfu”V fyfid ds fdlh Hkh fjDr in vFkok vklu fjDr ds fo:} 

ik= ekurs gq, ofj”Brk dze esa inksUUfr iznku djus dh d̀ik djsA^^ 

           Petitioner has also submitted a representation dated 17th March, 2001 stating 
therein that w.e.f. 1982 to 1987, 12 Junior Clerk were appointed ignoring the claim of 
the petitioner and also in the year 1984 a post of Draftsman and Junior Clerk fell vacant 
in the District, but his claim was again ignored by the respondent, but to which, the 
petitioner was deprived from Class III post. 

        It is settled law that so far as the compassionate appointment is concerned, no 
one has a right to get the appointment under Dying in Harness Rules and there cannot 
be insistence for a particular post as already held in the case the Director of Education 
(Secondary) Vs Pushpendra Kumar reported in 1998(5) SCC 192.   

This case of Director of Education (Secondary) Vs. Pushpendra Kumar has also been 
relied upon in the case of State of Haryana &  another Vs Ankur Gupta reported in 
2003(7) SCC 704. Relevant observation are quoted below:  

“In Director of Education (Secondary) Vs Pushpendra Kumar it was observed that in the 
matter of compassionate appointment, there cannot be insistence for a particular 
post. Out of purely humanitarian consideration and having regard to the fact that 
unless some source of livelihood is provided the family would not be able to make 
both ends meet, provisions are made for giving appointment to one of the 
dependants of the deceases who may be eligible for appointment. Care has, however, 
to be taken that provision for grant of compassionate employment which is in the 
nature of an exception to the general provisions does not unduly interfere with the 
right of those other persons who are eligible for appointment to seek appointment 
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against the post which would have been available, but for the provision enabling 
appointment being made on compassionate grounds of the dependant of the 
deceased employee. As it is in the nature of exception to the general provisions, it 
cannot substitute the provisions to which it is an exception and thereby nullify the main 
provision by taking away completely the right conferred by the main provision.” 

 Learned counsel for the petitioner has also relied upon the judgment in the case of 
Surya Kant Kadam Vs State of Karnataka & others reported in 2002 SCC (L&S) 1115, 
where the direction has been given by the Hon’ble Apex Court for consideration on the 
availability of the post. Relevant paragraph 2 of the said judgment is quoted below:  

“The learned counsel for the appellant contended that even though Respondents No. 3 
and 4 appointment could not be assailed on the ground of belated approach by the 
appellant but the prayer with regard to consideration of the appellant for the post of 
Sub-Inspector of Excise could not have been rejected by the Tribunal. The learned 
counsel appearing for the state Government, on the other hand, contended that against 
the earlier order when the Tribunal denied the relief of considering the case of the 
appellant for the post of Sub-Inspector of Excise, the appellant having not moved this 
court, the same has become final and therefore should not be interfered with by this 
court. There is some force in the aforesaid contention of the learned counsel for the 
State. But having considered the facts and circumstances of the present case and 
admittedly respondents No. 3 and 4, who were similarly situated like the appellant and 
who were given compassionate appointment later that the appellant, having been 
appointed as Sub-Inspector of Excise, the appellant has a justifiable grievance, it is true 
that the appointment on compassionate ground in the State of Karnataka is not 
governed by any statutory rules but by a set of administrative instructions and as such 
is not enforceable in a court of law. But the grounds on which the appellant makes out 
the case for consideration of his case is violation of Article 14 and discriminatory 
treatment meted out to the appellant. It is undisputed that the date on which the 
appellant was given a compassionate appointed as Second Division Assistant / Clerk he 
had the necessary qualification for being appointed as Sub-Inspector of Excise. It is also 
undisputed that respondents No. 3 and 4 were given appointment initially as Second 
Division Assistant/ Clerk but later than the appellant. When the State, therefore, 
thought it fit to change the post of respondents No.3 and 4 and appointed them to the 
post of Sub-Inspector of Excise, unless there is any justifiable reason existing, there is 
no reason as to why the appellant should be treated with hostile discrimination. In the 
aforesaid circumstances, we set aside the impugned order of the Tribunal rejecting the 
prayer of the appellant for being considered for the post of Sub-Inspector of Excise and 
we direct that the State Government may consider the case of appointment of the 
appellant as sub-Inspector of Excise. Be it stated, in the event he is appointed it would 
be prospectively and he will not be entitled to any retrospective benefit. The appeals 
are allowed accordingly.” 

      A counter affidavit has been filed in para 7 of which, it has been stated that Class III 
post was not vacant and when the same fell vacant in the year 1993, the petitioner has 
already been promoted on the Class III post.  

                From the averments made in the counter affidavit, it is evident that the 
petitioner has already been promoted on Class III post and as such, there cannot be 
any grievance to the petitioner. Since the petitioner was not qualified at the relevant 
time for Class III post, therefore, any promotion on Class III post cannot be made 
effective from the date, when the petitioner was appointed in Class IV post.  

         In view of the foregoing discussion, the writ petition is dismissed. No order as to 
costs.” 

5.             Against the said order, the petitioner filed Special Appeal  No. 

52/2004, which was decided on  22.05.2006, as below: 
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“This special appeal has been preferred by the appellant against the judgment and 
order dated 13.7.2004 passed by learned Single Judge of this Court in Writ Petition 
No.3042(S/S) of 2001, Rishi Ram Mishra Vs. State of Uttaranchal and others.  

2. Learned counsel for the appellant/petitioner made a prayer that the 
appellant/petitioner may be afforded an opportunity to make a representation before 
the authorities concerned relating to his re-fixation of seniority and the authority 
concerned may be directed to decide the same expeditiously. 
 3. Having regards to the facts of the case, it is provided that the appellant/petitioner 
may make a representation to the concerned authority for re-fixation of his seniority 
within a period of fifteen days from the date of production of certified copy of this order 
and thereafter the authority concerned shall consider to re-fix the seniority of the 
appellant/petitioner in view of the law laid down by the Hon’ble Apex Court in the case 
of Surya Kant Kadam Vs. State of Karnataka and others, reported in JT 2001(13) SC 485, 
within a period of one month thereafter. 
 4. With the aforesaid observation, the special appeal is disposed of finally.” 

6.          The decision was taken by  the Director Agriculture on the same 

vide order dated 29.09.2006 (Annexure: A 6). It was directed that the petitioner 

is not  entitled to the service benefits with retrospective effect. The decision  of 

Surya Kant Kadam vs. State of Karnataka and others, 2001(13) SC 485 was 

considered. Thereafter the petitioner again filed WPSS No. 3248/2018, which 

was decided by Hon’ble High court of Uttarakhand on 20.09.2018. In such 

decision, the following  was observed:  

“This petition has been filed by the petitioner seeking the following relief:  

“a) Issue a writ order or direction in the nature of Mandamus commanding and 
directing the respondents to re-fix the seniority of the petitioner on class III post and 
same be granted from his initial appointment or from the date when his juniors were 
given appointment/promotion on the class III post.” 
 During the course of argument, learned counsel for the petitioner confined his prayer 
and prayed that the writ petition may be disposed of by permitting the petitioner to 
submit a fresh representation before the competent authority and the competent 
authority may be directed to decide the representation of the petitioner at the earliest.  
Learned Brief Holder submitted that in case such direction is issued, the representation 
of the petitioner shall be decided in accordance with law. Considering the submission 
advanced by the learned counsel for the parties, the writ petition is disposed of by 
permitting the petitioner to submit a detailed representation, ventilating his 
grievances, before the competent authority within a period of ten days from today. In 
case such representation is filed by the petitioner within the stipulated period, the 
competent authority shall take decision on the representation of the petitioner by 
reasoned and speaking order, in accordance with law, within a period of two months 
from the date of filing of representation along with the certified copy of this order. 
Petitioner would be at liberty to raise all his contentions in the representation.” 

7.           Compassionate appointment  under the Dying in Harness Rules is 

not a right of the legal heirs of a person who died in harness. If Sri Bacheti was 

given appointment on Class III post on 20.09.1983, the petitioner cannot claim, 

as a matter of right, that he is entitled to get seniority over such person. This 

fact is under no dispute that the petitioner was given appointment on Class III 
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post on  22.12.1993 and Sri Bacheti was given appointment on Class III post 

on 20.09.1983. The petitioner cannot be given seniority over Sri Bacheti.  

8.             Hon’ble Supreme Court, in the decision rendered on 04.05.1994 

in Umesh Kumar Nagpal vs. State of Haryana, 1994 SCC (4) 138, has observed 

as under: 

   “The whole object of granting compassionate employment is to enable the 

family to tide over the sudden crisis. The object is not to give a member of such 

family a post much less a post for post held by the deceased. What is further, mere 

death of an employee in harness does not entitle his family to such source of 

livelihood. The Government or the public authority concerned has to examine the 

financial condition of the family of the deceased, and it is only if it is satisfied, 

that but for the provision of employment, the family will not be able to meet the 

crisis that a job is to be offered to the eligible member of the family. The posts in 

Classes III and IV are the lowest posts in non-manual and manual categories and 

hence they alone can be offered on compassionate grounds, the object being to 

relieve the family, of the financial destitution and to help it get over the 

emergency.” 

9.            The Director Agriculture, while deciding the representation  on 

29.10.2018 (Annexure: A-1) has passed a reasoned and speaking order 

mentioning therein that the petitioner was given appointment on a Class IV post 

on 07.08.1982 under the Dying in Harness Rules.  There after another person, 

Sri Kamleshwar Prasad Bacheti was given appointment on a Class IV post on 

20.09.1983. Sri Bacheti was appointed/promoted as Junior Assistant on 

17.07.1984.  The petitioner was also appointed/ promoted as Junior Assistant 

on 22.12.1993.  As a consequence thereof Sri Bacheti became senior to him in 

the Clerical Cadre. The prayer of the petitioner is that he should be  declared 

senior to Sri Bacheti in the Clerical Cadre w.e.f. 17.07.1984, the date of 

appointment/ promotion of Sri Bacheti in the Clerical Cadre. 

10.             It  has been  mentioned in the order impugned (Annexure: A-1) 

that when the petitioner applied for employment under the Dying in Harness 

rules, his  educational qualification was High School. He was not eligible to be 

appointed in the Clerical  Cadre. For employment as Junior Assistant in  the 

Clerical Cadre, the minimum educational qualification was Intermediate. 

Petitioner was given employment in Clerical Cadre as Junior Assistant vide 

order dated 22.12.1993 only after he passed Intermediate examination. Any 

person is entitled to seniority as per the date of his substantive appointment. 
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Since Sri Bacheti was appointed in the Clerical Cadre as Junior Assistant  

earlier to the petitioner, therefore, he cannot be declared senior to Sri Bacheti. 

11.            Director, Agriculture has, therefore, by a reasoned and speaking 

order, rightly held as to why the petitioner cannot be given seniority over Sri 

Kamleshwar Prasad Bacheti on a Clerical Cadre post. The order impugned 

29.10.2018(Annexure: A-1) does not call for any interference.  

12.        In the given facts of the case, the petitioner is not entitled to any 

relief. The claim petition, therefore, fails and is hereby dismissed. No order as 

to costs.  

 

        (RAJEEV GUPTA)                              (JUSTICE U.C.DHYANI) 

     VICE CHAIRMAN (A)                              CHAIRMAN   

 

 DATE: JUNE 14, 2023 

DEHRADUN 
 

 

VM 

 

 

 


