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RINCIPAL DISTRICT AND SESSIONS JUDGE:

OFFICE OF THE P
YADADRI-BHUVANAGIRI.

Dated: £ -12-2025.

Endt.Dis.No. 20 l/ §/2025/A1,

direction to comply the directions in the Judgment

dated 07.10.2025 of Supreme Court of India in Petition for Special Leave to
Appeal (C) No.19767 of 2025 between Lifestyle Equities C.V. Anr. Vs, Amazon

Techologies Inc.”.

PRL.DISTRICT & SES UNSJ?QGET{J ) /_\
%ﬁ@éﬁﬁl#ﬁumﬂ

i'ad'_ﬂ'i!i ‘3'ln.u.'mun-.n._

“Communicated, with a

To
All the Judicial Officers in Yadadri-Bhuvanagiri District Unit.



5. GOVERDHAN REDDY
REGISTRAR GENERAL

: ROC,NO.22 0/2025
Ta
All the Unit Heads in the State of Telangana,

Gir, ,’Tﬂadam,-

HYDERABAD
Dt: || .11.2025

Sub:- High Court for the State of Telangana ~ Letter received from

the Assistant Registrar, Supreme

urt of' India, New Delhi -

Forwarded a certified copy of the judgment dt.07.10.2025 in
Petition for Special Leave to Appeal {C) No.19767 of 2025
between Lifestyle Equities C. V. Afir..Vs. Amazon Techrielogles
Inc. — As directed - Forwarding the same for Information and

necessary compliance — Reg.

Refi- Letter D.No.38535/2025/SEC-XI
Assistant Registrar, Supreme Cou
with a copy of the judgment.

L S F

of India, New

dt.11.10.2025 from the

Delhl along

The Hon'ble Supreme Court of India|while defivering the judgment

dt.07.10.2025 in Petition for Special Leave rqi Appeal (C) No.19767 of 2025

between Lifestyle Equities C. V. Anr. Vs, Amazon Technologles Inc.,

fssued certain directions, for compliance.

Therefore, as directed, while enclosing g copy of the judgment of the

Hon'ble Supreme Court dt.07.10.2025 in Petitiofi for Spedial Leave to Appeal (C)

Ne.19767 of 2025 between Lifestyle Equities C. ¥. Anr. Vs, Amazon Technologies

“ Ine., I am to request you to circulate a copy of|the above sald. judgment ameong

the Presiding Officers, in your Unit and to see| that the directions made in the

Judgment of the Hon’bie Supreme Court are being complied with.

Yours sincerely,

Wi a3

|
|
F
I,..
rlg\l‘kﬁ _~~ REGISTRAR GENERAL

(Fsgeees
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1l Communications Should be
ddressed o Registrar by
esignation and not by Name.
in Code - 110001

From:

The Assistant Registrar,

Supreme Court of India, New Delhi.

To,

THE REGISTRAR GENERAL,

about:tlank
Delivery Mode: Registered

D. No. 38535/2025 /SEC-XIV
SUPREME COURT OF INDIA
NEW DELHI
11th October, 2025

; > ;
HIGH COURT OF ANDHRA PRADESH PID: 241812/2025 IN SLP(C)

AT AMRAVATI,

NO.19767/2025 (SEC XI1V)

DISTRICT- AMRAVATI, ANDHRA

PRADESH

THE REGISTRAR GENERAL,

HIGH COURT FOR THE STATE OF PID: 241813/2025 IIN SLP(C)

TELANGANA AT HYDERABAD,

DISTRICT- HYDERABAD,
TELANGANA

THE REGISTRAR GENERAL,

NO.19767/2025 (SEC XIV)

HIGH COURT OFF JUDICATURE AT
HYDERABAD FOR THE STATE OF PID: 241814/2025 IN SLP(C)

ANDHRA PRADESH,

_TELANGANA AND THE STATE OF NO.19767/2025 (SEC XIV)

DISTRICT- HYDERABAD, ANDHRA

PRADESH

THE REGISTRAR GENERAL,

GAUHATI HIGH COUR,

PID: 241815/2025 IN SLP(C)
NO.19767/2025 (SEC XI1V)

DISTRICT- GUWAHATIL ASS5AM

THE REGISTRAR GENERAL,
HIGH COURT OF JUDICATURE AT

PATNA,
DISTRICT- PATNA, BIHAR

THE REGISTRAR GENERAL.,
HIGH COURT OF JUDICATURE AT

BOMBAY,

PID: 241816/2025 IN SLP(C)
N0.19767/2025 (SEC XIV)

PID: 241817/2025 IN SLP(C)
NO.19767/2025 (SEC XIV)

DISTRICT- MUMBAIL MAHARASHTRA

THE REGISTRAR GENERAL,

HIGH COURT OF CHHATISGAR '3.317,11{5_@?‘::3,@&1313321125 IN SLP(C)

BILASPUR,
DISTRICT- BILASPUR,
CHHATTISGARIH

THE REGISTRAR GENERAI \

P vo.is? /2025 (SEC XIV)

i ij _.5¢c.

¥



11/10/2025, 11:56

bout:blank

about:blank A

. HIGH COURT OF DELHI AT NEW
" DELHI,

9.

10

11

12

13

14

15

17

18

DISTRICT- NEW DELHI, DELHI

THE REGISTRAR GENERAL
“HIGH COURT OF G UJ?{RET AT
AHMEDABAD,

DISTRICT:-. AIMDABHD GUJARAT

THE REGISTRAR GENERAL,
HIGH COURT'OF-HIMAGHAL
PRADESH AT SHIMLA,
DISTRICT- SHIMLA HIMACHAL
PRADESH

THE REGISTRX‘ER '"GENERAL,

PID: 241819/2025 IN SLP(C)
NO.19767/2025 (SEC XIV)

PID: 241820/2025 IN SLP(C)
NO.19767/2025 (SEC X1V)

PID: 241821/2025 IN SLP(C)
NO.19767/2025 (SEC X1V)

HIGH COURT OF JAMMU & KASHMIR PID: 241822/2025 IN SLP(C)

AND LADAKH AT JAMMU,
DISTRICT- JAMMU, JAMMU &
KASHMIR

THE REGISTRAR GENERAL,
HIGH COURT OF JHARKHAND AT
RANCHI,

DISTRICT- RANCHI, JHARKHAND

THE REGISTRAR GENERAL,
HIGH CUURTGEKARNAT&KA AT
BENGALURU,

DISTRICT- BANGALORE,
KARNATAKA

THE REGISTRAR GENERAL,
HIGH COURT QF_ KERALAAT
ERNAKULAM, “ "

DISTRICT- ERNAKULAM, KERALA

THE REGISTRAR GENERAL,
HIGH COURE,
PRINCIPAL SE. AT&ABALPUR,
DISTRICT- JABAL.PUR, MADHYA

PRADESH

THE RE'.(:!S ENERAL
HIGH LDURT-@F—URISSAAT
CUTTACK,

DISTRICT- GUI—EI’RC{(;-GR;ISSA

THE REGISMGENERAL
HIGH COURT'OFPUNIARB &
HARYANA AT CHANDIGARH,
DISTRICT- LUDHIANA; PUNJAB

THE REGISTRAR GENERAL,

DHYA PRADESH

NO.19767/2025 (SEC XIV)

PID: 241823/2025 IN SLP(C)
NO.19767/2025 (SEC X1V)

PID: 241824/2025 IN SLP(C)
NO.19767/2025 (SEC X1V)

PID: 241825/2025 IN SLP(C)
NO.19767/2025 (SEC X1V)

PID: 241826/2025 IN SL.P(C)
NO.19767/2025 (SEC X1V)

PID: 241827/2025 IN SLP(C)
NO.19767/2025 (SEC XI1V)

PID: 241828/2025 IN SLP(C)
NO.19767/2025 (SEC X1V)

214
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about:tlank

HIGH COURT OF JUDICATURE FOR
RAJASTHAN AT JODHPUR,
DISTRICT- JODHPUR, RAJASTHAN

11110/2025. 11:56 '

PID: 241829/2025 IN SLP(C)
NO.19767/2025 (SEC XIV)

19 THE REGISTRAR GENERAL,
HIGH COURT OF SIKKIM AT
GANGTOK,

DISTRICT- EAST, SIKKIM

PID: 241830/2025 IN SLP(C)
NO.19767/2025 (SEC XIV)

20 THE REGISTRAR GENERAL,
HIGH COURT OF JUDICATURE AT
MADRAS AT CHENNAI,

DISTRICT- CHENNAI, TAMIL NADU

PID: 241831/2025 IN SLP(C)
NO.19767/2025 (SEC XIV)

21 THE REGISTRAR GENERAL,
HIGH COURT OF JUDICATURE AT PID: 241832/2025 IN SLP(C)
ALLAHABAD, NO.19767/2025 (SEC X1V)
DISTRICT- ALLAHABAD, UTTAR
PRADESH

22 THE REGISTRAR GENERAL,
HIGH COURT OF UTTARAKHAND AT pip-'241833/2025 IN SLP(C)

NAINITAL, NO.19767/2025 (SEC XIV)
DISTRICT- NAINITAL,
UTTARAKHAND

23 THE REGISTRAR GENERAL, PID: 241834/2025 IN SLP(C)
HIGH COURT AT CALCUTTA, NO.19767/2025 (SEC XIV)

DISTRICT- KOLKATA, WEST BENGAL

24 THE REGISTRAR GENERAL.,
HIGH COURT OF MANIPUR AT
IMPHAL,

DISTRICT- IMPHAL WEST, MANIFUR

PID: 241835/2025 IN SLP(C)
NO.19767/2025 (SEC XIV)

25 THE REGISTRAR GENERAL,
HIGH COURT OF MEGHALAYA,
DISTRICT- EAST KHASI HILLS,
MEGHALAYA

PID: 241836/2025 IN SLP(C)
NO.19767/2025 (SEC XIV)

26 THE REGISTRAR GENERAL.
HIGH COURT OF TRIPURA AT
AGARTHALA,
DISTRICT- WEST TRIPURA, TRIPURA

PiD: 241837/2025 IN SLP(C)
NOL19767/2025 (SEC X1V)

SPECIAL LEAVE PETITION (CIVIL) No. 19767 OF 2025

(Petition under Article 136 of the Consttution ol India [rom the judgement and Order dated
01st July, 2025 of the High Court of Delhi at New Dethi, , DELHI in CMAPPL No. 26455 of
2025 )
LIFESTYLE EQUITIES C.V. AND VERSUS
ANOTHER Petitioner(s)/ Appellant(s)

afa

about bhilank



11/10/2025, 11:56 ' about:blank . :

AMAZON TECHNOLOGIES INC. ... Respondent(s)

Sir,

| am directed to forward herewith a certified copy of the order of this Court as contained

in the record of proceeding dated 07th October; 2025 passed in the matter above-mentioned,
for your information, necessary action and compliance.

Yours faithfully,
—

o>
e g 1

h\,\_ STANT REGISTRAR

about tiank as4



RE TABLE

IN THE SUPREME COURT OF INDIA
EXTRAORDINARY APPELLATE JURISDICTION

Petition for Special Leave to Appeal (C) No.19767 of 2025

LIFESTYLE EQUITIES C.V. & ANR.

VERSUS

AMAZON TECHNOLOGIES INC.

JUDGMENT

...PETITIONER(S)

25138678

...RESPONDENT

Ce to be frue eapy

Assistnt Registrar (Judl. )
i 110 2024
SUPREME COURT OF INDY
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J.B4PARDIWALA A

For the convenience of €xposition, thl.s_gudgment 1s divided

s

into the follqugrparts -

A. FACTUAL MATRIX ............. s e S |

B -?SL[BMISSIONS ON BEHALF OF THE PLAINTIFFh.. TR N |

D. REJOINDER TO THE SUBMISSIONS CAHVASSED ON BEHALF
OF THE DEFENDANTS.............. snsane SR ASted e asinrstaanesearn et asaasians 15

E. ANALYSIS

B L Tl | -

i History of thie Legislation in Question B T B e RN

i Principles required to be followed while Interpreting 4 Provision of

. Decisions of varioys High Courts on the Subject..... ... R

. Meaning and Import ofl “sulficient cause” under Order X1.] Rule 5 of the
£ I

CPE. Sl B e T
V. Service of Summons and Irregularity in the Service of Summons 30

vi. Reading of sechion 36 of the Arbitration Act and Order XLI Rule anel
Rule 5 respectively of the cpC .

Vi. Reievant aspects which the High Court looked mto for the purpose of

srantng unconditional s Iy o

F. CONCLUSION ........................‘.....................-.,.-A...........L.... ... 60
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1,

2.

Our Order dated 24.09.2025 passed in the instant petition reads thus:

“1. Exemption Application is allowed.

2. Heard Mr. Mukul Rohatgi and Mr. Gaurav
Pachnanda, the learned Senior counsel appearing
for the petitioners and Dr. Abhishek Manu
Singhvi, Mr. Neeraj Kishan Kaul and Mr. Arvind
Nigam, the learned Senior counsel appearing for
the respondent.

3. We are of the view that there is no good reason
Jor us to interfere with the impugned Judgment
and Order passed by the High Court.

4. The Special Leave Petition "is, accordingly,
dismissed.

5. In view of the dismissal of the Special Leave
Petition, no orders are required o be passed on
the application for intervention/impleadment and
the same stands disposed of.

6. However, reasons to follow by a separate
Order.”

This petition arises from the judgment and order passed by the High
Court of Delhi, dated 01.07.2052 in the CM Application No. 26455 of
2025 filed in the RFA(O.S.)(COMM) No.ll of 2025 by which the
application filed by the respondent hercm (judgment debtor original
defendant) under Order XLI Rule 5(1) and Rule H{3) of the Civil
Procedure Code, 1908, (for short, “the CPC") respectively carie to be
allowed, and thereby the Court stayed the operation of the judgment
and money deeree dated 25.02.2025 passed by learned Simgle Judge
i the suit instituted by the petitioner hercm  In short, the Division
Bench of the High Court granted stay of the execution of the money
decree sulfered by the respondent hercin without insisting for the

deposit of the decretal amount.
I‘or the sake of convenience, the petitioners hercin shall he referred to

as the original plaintills and the respondont horen shadl be referred to

as the original defendant.

{200 2 0l T3



engaged in. the business: of manufaq:'t-ﬁij‘xggildfatﬁbuﬁon and sale of g
wide range of '_bfqdﬁcté_mcluding .gaﬁm:ants;iappéréis, footwear for men,’
women and. children, furniture, textiles, watches and other
lifestyle / personal care products -mﬂer'ﬂﬁﬁéf&éfﬁé}k Beverly Hills Polo
Club (hereinafter referred to as, “BHPC”]:' 5

The plaintiff No. is an Amsterdam based company and is the
Proprietor of the BHpC trademark and clajms to hold exclusiye rigs

wielding o raised polo stick (mallet) symbolising the sport of Polo.
The plaintiff no. 2 i« the licensee of the said trademark pursuant (o the

Master License and Licensing Service Agreement dated 20.05.2008.

The plaintfrs nstituted Civil Suit (COMM) No. 443 of 2020 in the Delhy
High Court, inger alia, seeking pPermanent injunction and damiges
against the defendant for the alleged infringement of their regisierc.

trademarlk B iPC.

It is the case of the plaintiffs that they are the rightful Proprietors of
the BHPC Mark which enjoys extensive goodwill and recognition in t}y,.
domestic and international markets. The Plaintiffs instituted the suit
contending that (he defendant has been unlawfully using a marl:
identically or deceptively similar o the plaintiffs’ trademaric, Lherely,

violating their Statutory and Common law rights.

Page 3 of 73
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9. In such circumstances referred to above, the plaintiffs prayed for the
following reliefs:

“a. Decree for permanent injunction restraining
die Defendants, its partners, directors,
shareholders or proprietor as the case may be, its
assigns in business, franchisees afjiliates,
subsidiaries, licensees, and agents from selling,
offering for sale, advertising, directly or indirectly
dealing in any products or reproducing or using in
any manner whatsoever, the Infringing Logo
Mark or any other trade mark or logo/device,
which 1s identical to and/ or deceptively similar to,
or is a deceptive variant of, and/or includes the
Plaintiffs"' well known Logo Mark amounting to
infringement of the Plaintiffs' registered trade
marks as disclosed in the Plaint.

b. Decree for permanent injunction restratning the
Defendants, ils pariners, directors, shareholders
or proprietor as the case may be, its assigns in
husiness, franchisees, affiliates, subsidiaries,
licensees and agents from selling, offering for
sale, advertising, directly or indirectly dealing in
any products or reproducing or using ir ariy
manner whatsoever, the infringing Logo Mark o
any other trade mark or logo/device, which 15
wlentical to and/or deceptively similar to o
tmutation of, or is a deceptive variant of, and/or
imcludes  the Plaintiffs' artistic Logo  Meark
amountihg to infringement of the Plaintiffs
copyright in the said logo.

¢ Decree for permanent injunction restrainirig the
Defendants, its partners, directors, shareholdcr:
or proprictor as the case may be, its assigns i
business, franchisees, affiliates, subsidiarics,
licensees and agents from selling, offering for
sule, advertising, directly or indirectly dealing 11
iy products or using in any manner whatcuer,
the wfringmg Logo Mark or any other mark o
logoy device, which is identical to, or is a dec et
iarint of and/or deceptively similar to arid/ or
icludes the Plaintiffs well known Logo Meark
cinounting o passing off of the goods/ scrvices

!| ovpre: e of 73
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and/or business of the Defendants Jor those of
the Plaintiffs, dilution of goodwill and unfair :

competition.

d. A decree for delivery up of all products and
material including Stationery, visiting cards, hill
boards, brochures, promotional material, . letter-
heads, cash memos, sign boards, sign -posts, —
leaflets, cartons, or any other items - of
whatsoever, bearing the infringing Logo Mark
and/or any other mark, logo or device which may
be identical and/or deceptively similar, or is q
deceptive variant of and/ orincludes the Plaintiff's

well-known Logo Mark.

e. A decree for damages amounting to Rs.

2,00,05,000/ (Rupees Two Crores and Five

Thousand only) orany such amount as found due

in favour of the Plaintiffs. The Plaintiffs submit

that the valuation of damages is an approximate

figure only, and the Plaintiffs undertake to pay O
Jurther Court fees as may be determined by this

Hon'ble Court upon the damages that the

Plaintiffs are able to prove in the course of trial,

[ An order for rendition of accounts of projits in

Javour of

Defendanis
Defendants

the  Plaintiffs  and against the
lo - ascertain the profits made by
through sale of its apparel products O

or any other products which bear the infringing

Logo Mark.

The Court fees as and when the

accounts of profit are determined precisely and

accurately

i the course of trial, and wupon

disclosure of profits made by the Defendants.

g- An order wwarding costs of this suit to the

Pl intiffs,

I. Any other and Jurther relieffs) as this Hon'ble

Court mayy
of justice., "

10. It appears (rom the

deem fit and proper o meet the ends

materials on record that in the suit filed by the

plaintiffs there were three defendants mcluding the respogdent herein

Page 5 of 73



5 LB

O

as the original defendant No. 1. The plaint computed the damages
claimed from all the defendants to the tune of Rs. 2,00,05,000/-
(Rupees Two Crore and [Five Thousand Only), or such olther amount as

the court would find it to be payable.

It further appears that the defendant No. 1 was proceeded ex parte vide
Order dated 20.04.2022. Of the remaining two defendants, the suit was
decreed against the defendant No. 2 for Rs. 4,78,484 /- vide the Order
dated 02.03.2023. The very same brder deleted the defendant No. 3

from the array of parties.

in such circumstances, the respondent before us is the only cefendant

now contesting the litigation.

[t appears that upon institution of the suit by the plaintiffs the followir g,
Order dated 12.10.2020 came to be passed:

“I. Allowed, subject to all just exceptions.

2 Onginal documents, if any, be filed within two
weeks of the resumption of the normal functioning
of the Courl.

i Application is disposed of.

1A 9256/2020 (under Order XI Rule |
() Commercial Courts Act)

I Additional documents, if any, be filed witnin 30
Inll"a‘_ff‘f‘i.

' Application is disposed of.

Signing Date:13.10.2020 07:06:56 This fle s
digitally signed by PS to HMJ Mukta Gupla
CSCOMM) 443/2020 LA, 925472020 (under
(elor XXXIX Rule 1 and 2 CPC)

| Plaint be registered as o suit.

[wsue summons in the suit and notice :n ihe
appiication to the defendants.

P G ol T3



3. Learned counsel Jor the defendant No.o and
defendant No.3 accept summons in the syit and

notice in the application. , 5

4. Summons in the suit and notice in the
application be noy, issued to defendant No:1 on

the plaintiff taking steps through emai] and
whatsapp, returnable before this Court on 2nd
February, 2027, e S
5. Written statement and reply affidavit along

with affidavit of admission/denial be filed within

30 days of the receipt of summons in the suit and
notice in the application.

6. Replication and rejoinder affidauit, along with
affidavit of admission/denial, pe Jiled within o
three weeks thereq fter.

7. Case nf the plaintiff is that (he plaintiff is q

- brand-owner of "BEVERLY HILLS POLO CLUB"
which was esta blished by its predecessors in the

year 1981. The first registration for the trademaric
"BEVERLY HILLS POLO CLUB" was applied on

3rd December, 199> and thereafter the plaintiff o
has number of registrations for the said mark.

The mark of the plaintiffis a deuvice mark, that is,

and the plaintiff is the ownes of the registered
trademark and the copyright thereof.

8. Grievance in the present suit of the plaintiff is
limited to defendant No. | which s q group
Company of defendant No. 3 but not working as an
inteﬂnediury but is selling its owon brand, copying o
the logo of the plantiff as... 1 s thus claimed

that by infringing the Plaintiff's device mark as

also the copyright in the logo, the defendant No. ]

is selling its quods representing them to be aqs the
plaintiff's bran Learned counsel further states

that defendant No. > ;. selling the products of the
defendant No. | under the impugned logo mark by

listing the same on the platform of defendant

No.3.

9. None appears on behalf of defendant No.
despite advance notice however, leq rmed counsel

Jor defendant Sy that is, Amazon Seller Service

Put. Ltd. enters “ppearance and states thap tn an

earlier suit filee hy the plaintiff being CS(COMM)
1015/2018 Lifestiyle Equities C. v and Ors. ps.
Amazon Seller Services Pyt Ltd., vide order dated

Page 7 of 73



16th July, 2018, this Court had already directed
the defendant No.3 to take down the URLs
wherein the' brand/logo/device mark of the
plaintiff is copied including those menticned in
the plaint and as and when the plaintiff gives any
further information in this regard. Lzarned
counsel for the defendant No.3 states that since
the defendant No.3 is covered by the said order
of this Court dated 16th July, 2018, no fresh suit
is maintainable and the plaintiff was only
required to intimate the same to the defendant
No.3 and hence the present suit is mala fide.

10. Learned counsel for the defendant No.2 states
that the defendant No.2 has already taker. down
the listing and will further investigate into the
malter and take down any further listing which is
cither on the defendant No.3's platform or any
other platform.

1 1. Case of the plaintiff is that in the earlier suit,
that 15, CS (COMM) No.1015/2018, the plaintiff
had impleaded parties who were selling their
products on the defendant No.3's listing by
ifringing the plaintiff's device mark and the
copyright and in the earlier suit the defendant
No. | was not a party and in the present suit, not
only does the plaintiff seek delisting of the brand
of the defendant No.l from the defendant No.3's
platforn: but also seeks the relief of injunction
agamst the defendant No.1 which is infringing
and diluting the plaintiffs mark by selling its
products on a much cheaper rates represeniing to
L that of the plaintiff.

12 Considenng that the defendant No.i is a
separale entity, this Court 1s prima facie of the
e that the presenl suit would be maintainable.
From the averments in the plaint as also the
documents filed therewith, this Court finds that
the plamtiff has made oul a prima facie case in
its favour and in case no ex-parte ad-interim
tunction 1s granted, the plaintiff would suffer an
troeparable loss, Balance of convenience also lies
we favour of the plamntiff. Consequently, (il the
next date of heanng, defendant No.1 and
defendant  No. 2, thelr Partners, Directors,
lroprictors, Sharcholders, Affiliates, Licensees,

W
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- Agentsetc. are restrained Jfrom selling, offering for
Sell,advertising, directly or indirectly dealing in
_qqgfgggpdgcts Or reproducing or using in any
manner: whatsoever the infringing logo mark

" - - whidh:is __idénu:cauy/deceptfugfy similar to the
Vo ‘plairitiff's logo mark ‘BEVERLY HILLS POLO
CLUB". In the meantime, defendant No.3 s
directed to take down the products of the

. “defendant No.1 with the infringing logo within 72
‘hours-of the URLs being provided by the plaintiff.

13. Compliance under Grder XXXIX Rule 3

‘be made within one week”

14. Thus, the Court ‘while registering the plaint as a Suit notec: that the

-

5

defendant No, 1, i.e., the respondent before us despite an advance
notice failed to enter appearance, and accordingly granted an ex parte .
ad interim injunction restraining the defendants, their partners,
directors, Proprietors, sharcholders ete., from selling, offering for sﬂ, :
advertising, di;:cctly or indirectly dealing i any products which is
identically/deceptively similar Lo the plaingiffs’ logo mark “BHPC”,

. The suit ultimately came to | adjudicated ey parte, and came to be

decreed in fa_*mur of the plaintilfs ay aganst the defendant No., l,a., '
the respondent before us in the following terms

“121. The suit is accordingly decreed as wrder n
Javour of Plaintiffs and against Defendant No. |
in the Jollowing terms-

() A decree of permanent injunction is graried in
terms Ofpamgraphs OAfar), (b) and (o) of the plaint,
(i) A decree of damages to the tune of £38.78
million -as on date Rs. 336,02,87.000. 00/ s
granted in favour of the Plaantiffs  against
Defendant No. . If the said amouny is paid within
three months, no interest wopld be licibile 1o be
paid. However, if the same 15 not paid by the
Defendant No. L, interest (w 5% per annum ivonld
he payable Jrom the date of this judgment yntil
he full realization of the said amount.

g,
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(iii) A decree of costs lo the tune of Rs.
3,23,10,966.60/ - along with the Court Fee.

129. The details of the relief granted are
summarized below:

SNO.| DECREE AMOUNT/TERMS
DETAILS
1 Compensatory
__Damages g
1A Lost Royalties | USD 33.78 mullion
e | (Rs.292,70,37,000, 00/)
1B Increased | USD 5 nullion
Advertising & | (Rs.43,32,50,000. 00/-)
Promotional
s | Bpenses,
- iC Total USD 38.78 million
Compensalory | (Rs.336, 02,87,000.00/)
Lt _pumagss 4
2 Cosls Rs.3,23,10,966.60/ -
along with the Court
_ | _ | Fee.
Nt 3 Grand Total Rs.339,25,97,966.60/ -
(Damages + + Court Fee
L | Cosis)
123 Decree sheet be drawn up in the above
terms.
124. The suit along with all pending applications,
if any cre disposed of.” -
L

16. The defendant being dissatushed with the judgmens and ﬁoney decree
passed by the learned Single Judge of the High Court challenged the
same by filing RIFA (0.5 ) (COMM) No. 11 of 2025.

17. In the appeal filed by the defendant, an application was filed under
Order XLI Rule 5(1] aud Rule 5(3) of the CPC respectively, seeking slay
of the opeoration of judgment and money decree passed by the learned
Single Judge retorred 1o above.

F
it !_I:;? £
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18.

19,

20,

The-Division'Bench of the High Court after hearing the decree-holders
and thg_-_'fﬁ;:lé}mént%dcbtor allowed the stay application in the following
terms: _' :
i 'IS‘?'WE, therefore, dispose of the present
application - by staying the operation of the

impugned judgment dated 25 February 2025,
-passe ﬁbﬁ:ﬂmiéameﬂ'&'ngfe Judge, insofar as it

"'-'-T-hi's"';éhall, however, pe subject to an
undertaking being furnished by the appellant
Amazon Tech to corrply with the impugned
Judgment, in the event of its failing in the present o >
.@ppeal, to. be. furnished with the Registry of this -
Court within a period of two weeks  from
pPronouncement of the present judgment.

ISS:'GMAppI 26455/2025 stands flowed to the

aforesaid extent.

184, Observations and findings contained in the o
prése'_qj_t}ngment, we clarify, are only intended to

be prima facie and for the Purposes of disposing

of the present application. They shajl not be
binding on Court while deciding the present

appeal,”

In such cir_c‘_umstance referred to above. (e ariginal plaintiffs /decree-

holders are here before us with the present petitian. O

B. SUBMISSIONS ON BEHALF OF THE PLAINTIFFS

Mr. Mukul Rohafgi-md Mr. Gaurav Pachnanda, the learned Senior
Counsel appeé;ri-ng_ﬂ-:}r the plaintilfs submitre that the Division Bench
of the High Cm_:tj't dommitted an egregious crror in granting the benefit
of unconditional stay of the exccution of money decree. [t was
vehemently submittéd that the impugned Judgment and order passed
by the Divisiuﬁ-éeric-.h of the High Court is N gross violation and
Magrant disregard of the mandatory provisions of Order XLI Rule (1)
and Rule 5(3) of the CpC respectlively.

!‘- L
=]

s
L
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21.

22.

23.

24.

25.

Mr. Rohatgi vehemently submitted that impugned judgment and order
is erroneous on all counts. According to the learned Senior Counsel,
the High Court is not correct in saying Lhal there was no valid service

of summons to the delfendant.

The learned Senior Counsel vehemently submitted that Order XLI Rule
1(3) of the CPC makes it abundantly clear that in an appeal against a
decree for payment of amount, the appellant is obliged in law, within
the time permitted by the Appellate Courl, to deposit the amount
awarded or furnish such security in respect thereof as the Court may
think fit. He laid much stress on the fact that under Order XLI Rule
5(5) of the CPC a deposit or securily, is a condition precedent for an

order by the Appellate Court staving the execution of the decree.

In 'pther words, according, to the learned Senior Counsel the provision
is mandatory in character. With a view Lo fortify the submissions noted
aforesaid, the learned Semor Counsel placed strong reliance on the
decision of this Court in the case ol Sthor Nagar Palika Bureau V.

Bhabhlubhai Virabhai & Co., repoited in (2005) 4 SCC 1.

It was vehemently argucd that, il accol ding to the defendant it is a case

of an ex parte dccree, e, decrec passed without service of valid

summons, then why the defendant did not prefer any application under
Order 1X Rule 13 of the CPC? Why defendant thought fit to prefer an

appeal against such so called ex parte decree?
The learned Senior Counsel mvited our attention to the second Proviso
to Order IX Rule 13 of the CPUC Relvinge on the same, it was argued that

the defendant had the requisite knowledge of the date of hearing and

had sufficient time ta appear, hile s wntlen statetnent, and fo contest

Page 12 ol 73
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26,

27,

Court in the icaseﬁﬁﬁﬂsﬁ'rii!?&ﬂﬂ&i’ and Others v. Union Banik of
India, reported in{2008) 2 scc. 326, and the decision of the Dejp;
High Court in- the'case of LT Foods Ltd. Iv. Saraswati Trading
Company, reported i 2022 sce OnLine Del 3694

decree on mere asking the defendant to furnish an under:aking on
oath, that in the event, if the appeal is dismissed (he defendant SGI
deposit the decretal amount: This according to the learned Senior

In such circumstances referred to above, the learncd Senior Couneel
prayed that there being merit in his petition the same may be allowed
and the Impugned judngntl and order be sef aside, and r't:rlherm
defendant may be directed to deposit the decretal amouny Wil interest

i the court below.

C. SUBMISSIONS ON BEHALF OF THE DEFENDANT

On the other hand, Dr. Abhishek Manuy Singhvi, My Neera) Kishen
Kaul and Mr. Arvind;Nigam, the learned Senior Counsel appcaring lor
the defendant, whi]elvehemhntly OPPosing this petiiion submitted that
no-error not to speak of any error of law could by said to have been
Comritied by the High rt in passing the ImpLUgned iudgment ang

Oroeg
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29.

30.

31.

32.

The learned Senior Counsel submitted that all the relevant aspects of
the matter could be said to have been looked into by the Division Bench
painslakingly, and upon being fully convinced on all aspects, the
Division Bench in its discretion thought fit to grant the benefit of stay
of the execution of the money decree without ins sting for the deposit

of the decretal amount with interest or any other “angible security.

It was argued that the decision of this Court in Sihor Nagar Palika
(supra) upon which strong reliance has been placed on behalf of the
petitioner is of no avail in view of the decision of this Court in Malwa

Strips Puvt. Limited v. Jyoti Limited, reported in (2009) 2 SCC 426.

It was pointed that in Malwa Strips (supra), this Court considered
Sihor Nagar Palika (supra) and took the view that the word “shall” in
Order XLI Rule 5 of the CPC is not mandatory, and if an exceptional
case is made out then it is always open for the Appellate Court to grant
the benefit of stay.of the execution of a moncy decree without insisting

for deposit of the entire decretal amount with interest.

[t was argued that the Division Bench ol the Ihigh Court was fully
convinced that not only any valid summons was not served upon the
defendants and the suit procceded ex parte, but even on other counts,
the judgment and decree passed by the Courl, pruima Jacie, sullers from

various legal infirmitics.

" The learned Senior Counsel submitted that the Division Bench of the

High Court in its impugnced judament and order has recorded few
shocking facts like the plamtills enhancing the claim ol damages
conscquently from RKs. 2 crore 1o the plaint to Rs. 3,780 erore al Lthe

stage of wiillen submiissions post toal, and that oo without any
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34.

35

In such cirt:umstances-refcrred to above, the learned Senior Counsel

prayed that there being no merit in the present Petition the same may

be dismissed.

Mr. Gaurav ’achnanda, the learned Senior Counsel appearing I'm'g.-
plaintifis ip rejomnder put forward an important submission, whict, e
must take record and deal with the same.

The learned Sentor Counse] invited our attention tg Section 3 W3) of 1
Arbitration and Coneciliation Act, 1996 (for short, “the Arbitragion
Act”]. He would submit that the second Proviso attached 1o :\:c--Qm
S6(3) ol the Arbitration Act 1S an indication that ordinarily |y, applving
the principles of Order XLI Rule 5 of the CPC, as mentionud I Section
SO(3) ot the Arbitration ﬂlkct, the Court would not be ermpowered o

uneconditionally stay an arbitration award or a judgment

It the Alternative, the learned Senijor Counse] sought to arpue Lhia,
even il it was 1o be understood that the second Proviso attaciied Lo
Section 36(3) of the Arbitration Act provides that instead of Cxercising
chiscretion. the Coygrt must grant uncnnd-itional stay in casces of fraud

HIRTS corrupton, the same would lead to a logical Inferenee that the
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28,

39,

10,

discretion to grant an unconditional stay under Order XLI Rule 5 of the
CPC would be restricted to only cases of fraud or corruption, or grounds
that take colour from thosc two grounds and nol cases of an extreme

or egregious view on the merits of the adjudication.

E. ANALYSIS
Having heard the learned Senior Counsel appcaring for the parties and

having gone through materials on record, the onty question that falls
for our consideration is whether the Division Bench ol the High Court

commitled any error in passing the impugned judzment and order?

Belore adverting to the rival submissions canvasscd on either side, we
must look into few relevant provisions of law and also look into few

decisions of this Court and various High Courts.

Order XLI Rule 1(3) of the CPC reads thus:

“l. Form of appeal — What to accompanyy
memorandum.-
xxx

(3] Where the appeal is agawnst a decree jor
payment of money, the appecllant shall, within
such time as the Appellate Court may allow,
deposit the amount disputed in the appeal o
Jurnish such security in respect thereof as the
Court may think fit.”

Order XLI Rule S of the CPC reads as undc:

“Order XLI Rule 5. Stay by Appellate Court.
(1) An appeat shall not operate as a stay of
proceedings under a decree or order appealed
from except so far as the Appeliaie Couwrt maiy
order, nor shall execution of i coviee Do siaijed
by reason only of an appeal B boes
preferred from the decree; but the Appellate Corrt
may for sufficient cause arder stay of exccution of
such decree.

i 16 ol T3
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Explanation-

the'date of the comrunication of such order to
the, Court of first instancg-;;but-;-dn ‘affidauvit
sworn by the appellant, based on his personai
knowledge, stating that an order Jor the stay
of execution of the decree has beén ‘made by
the Appeliate Court shall, ,pending the receipt
Jrom the Appellate Court of the order for the
slay of execution or any order to the contrary,
be acted upon by the Court of first.instance.

(2] Stay by Court which passed the decree.-

Where an application is made for stay of )

€xpiration of the time allowed for appealing
therefrom, the Court which passed the decree
may on sufficient cquse being shown order the
execution to pe stayed. ]

(3) No order for stay of execution shall e made O
under sub ryle (1) or sub-rule (2) unless the Court
making it is satisfied. ;

() that substantial loss may result to the party
applying for stay of execution unless the order

IS made;
(h] that the application has been made without
unreasonable delay; and O

(c) that security has been . given by the
applicant for the duye performance of such
decree or order as may ultimately be binding
tpon fam
(1) [Subject to (he provisions of sub-rule (3)], the
Court may muake an €x parte order for stay of
Crecution pending the hearing of the application.
(5) Nm.e:.::Hmmnrh'ng anything contained in the
foregoing sub rules, where the appellant Jails to
make the deposit or furnish the security specified
rsuboride (33 of ruie I, the Court shall not make
an order staying the cxecution of the decree. ”
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i. History of the Legislation in Question
42. The Bill No. 27 of 1974, being a Bill to amend the CPC and the

Limitation Act, 1963, was introduced in the Lok Sabha on April 8,
1974. The text of the Bill is found published in the Gazette of
India, Extraordinary dated April 8, 1974, in Part-Il, Section 2 at pages
203 to 293.

43. The Statement of Objects and Reasons accompanying the Bill recites in
paragraph 5 at page 295 that after carclully considering the
recommendations made by the Law Commission in its Twenty-seventh,
Fortieth, Fifty-fourth and Fifty-fifth Reports, the Government had
decided to bring forward the said Bill for the amendment of the Code of
Civil Procedure, 1908, keeping in view, among others, the [ollowing
basic considerations, namely:

(i) that a litigant should get a fair trial n accordance with the
accepted principles of natural justice;

(ii) that every effort should be made to expedite the disposal of civil
suils and proceedings, so that justice may not be delayed,

(1)) that the procedure should not be comphcated and should, to
the utmost extent possible, ensure fair deal 1o the poorer scctions
of the community who do not have the mcaiis 10 Chigape a pleader

to dicfend their cases.

1 Clause 90 of the Bill provided for the amendiment of Order XLL In Rule
I of Order XL, after sub-rule (2), sub-rule (3) i the lollowing terims
wits sought to be introduced:

“(3) Where the appeal is against an order aiade i
cxecution of a decree for paymernt of roniciy, th
appeliant shall, within such time as the Appeilate
Court may allow, deposit the amount disputed in
the appeal _or furnish_such sccunty i rospect
thareaf as the Court may think fit.”

Mhpc 1BOlT3



. 4s,

46

(Emphasis supplied)

In addition, the fqllpwing— provision was sought to be introduced by way

of amendment as sub-rule (1A), after sub-rule (1), in Rule 3 of Order
XLI: _ .
(1A) Where the appellant fails ~to_make the-
deposit or furnish security specified in sub-rule (3)
of Rule 1, the Court shall reject the memorandum
of appeal.”

. Sub-rule (S} of Rule 5 of Order XLI, as now enacted, did not find pbﬂ

in the Bill, in the same or any other form.

The Notes on Clauses annexed to the Bill point out at-page 336 taat

Rule 1 of Order XLI was being amended by introduction of sub-rule ‘3)

Lo provide for the deposit, or the lurnishing of security for decrévhi]

amount by judgment-debror when the appeal is against an order made
In execution of money decree. As regards amendment of Rule 3 of
Order XI.| by insertion of sub rule (IA), il was mentioned that -4e

Provision was meant to provide that where the appellant fails to maxe

the deposit of (1 decretal amount or to furnish security specifio in

sub-rule (3) of Rule 1. (e temorandum of appeal shall be rejected.

. After the Bill was introduced 1y Lol Sabha on April 8, 1974, the motion

for reference of the Bill to a Joint Committee of the Houses was moved
in Lok Sabha on May 2, 1974, and it was adopted. The Rajya Sabha
concurred in the said molion on May 14, 1974, The Joint Commit-ee
constituted accordingly submitted its Report to Lok Sabha on April i,

1976. The Report is found published af pages 804/3 to 804/34 in

_the Gazette af ndic, !-.',-:'!:t.frr;'rfur.f.u‘_rf, Part-1l, Section '_J_d_a-tf:d April 1,

1976. At page 804 /21, the Joint Committee offered its observations in

paragraph 65 of the Report with regard (o Clause 87 (Original clauv se
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49.

o)

90) of the Bill. The relevant portion from paragraph 65 of the Report of
the Joinl Committee is extracted hereinbelow:

“65. Clause 87 (Original clause 90),—

(i) The Committee note that under the proposed
new sub-rule (1A) of Rule 3 in Order 41, if the
appellant fails either to deposit the amount
disputed in the appeal or to furnish security for
such arnount, the memorandum of appeal shall be
rejected. The Committee feel that such a prouvision
will deprive a judgment-debtor having a good
case, to pursue the appeal on account of his
inabtlity to deposit the disputed amount or to
furnish security for such amount.”

The Committee is, therefore, of the opinion that in order Lo sec that

justice 1s done to both the parties, the proposed sub-rule might be

amended in such a way that neither the judgment-debtor 1s deprived
of his right to pursue the appeal nor the decree-holder is deprived of
the remedy. Proposed sub-rule (1A) has been amended to provide that
stay of exceution ol the decree will not be granted unless the deposit 1s
made or sccurity is furnished and has been transposed as sub rule (5)

of Rule .

Be it stated that the Committee made no specific recommendation
regard to sub rule (3) of Rule 1 of Order XLI proposed to be inserted by
oreina! Clause 90 of the Bill. In other words, Lhe Committee
recommended no change in the form or content of sub-rule (3) which
was proposcd 1o be inserted by way of amendment in Rule | ol Order
XL However, the Bill reported by the Commiltee mcorporated a

indterial chiaaipge i the said sub-rule which will be prescniily noticed.

The Code of Civil 'rocedure (Amendment) Bill, 1974 (1l No. 2713 of
I974) as rveported by the Joint Committee 15 found published in

the Gazetle of hadwa, Extraordinary, Part-ll, Section 2 dated Apnl 1,
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52

hereinbelow:
. “87.Inthe First Schedule, in Order 41 ,—
() Rule 1,— .
. A0
oy, — AR after sub-rule (2), the following sub-rujss shall.

be inserted, namel y:

“(3) Where the appeal is against a decree Jor

pPayment of money, the

appellant shall, within

such time as the Appellate Court may allow,

deposit the amount

Jurnish such securtty in respect thereof as the
Court may think fil.

(ii)

(i) in rule 5.
(a)
(b)

“(5) Notwithstanding
Joregoing sub riles;,
make the depost
in sub-rule {3) of riede 1
an order staying the o ve

. The Bill having been consiclereoed
Pariiament was enaclted imto the Code of O
Act, 1976 (No. 104 of 19 76).

of India on September 9,

India, Extraordin ary, P
__ni_a,tgi_'ig_l amendments,

and sub-rule (5) in Ry le

inserted in the CPC by Section

&

wi A, Section- |

disputed in the appeal or

O

M

XXX

XX
XXX

tihing contained in the
where the appellant Jails to
or fiurnish gl secunty specified
 the Court shall rnol make
culion of the decree.®
(Ilmphasis supplied)

e

and passed by both the Houses of
il Procedure (Amendment)
cd the assent of the President
1976, and it was published in the Gazette of
daied September 10, 1976. The

The Act iUCe Ly

namely, the msertion of sub-rule (3) in Rule ]

Dol Order X1 were duly enacted and stood

87 ol the Amendme=nt Act, which is o

£
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be found at page 1337 of the Gazette, and they came into force on and

with effect from February 1, 1977.

53. The substance of the legislative history set out hereinabove is that
Clause 90 of Bill No. 27 of 1974 stood materially altered as per clause
87 of Bill No. 278 of 1974, as reported by the Joint Committee, in the
following respects:

“(1) In subaule (3) of Rule 1 of Order 41, the

proviston  relating to the requirement of the

appellant depositing the amount disputed in the

appeal or furnishing such security in respect

v/ thereof as the Court may think fit in cases where

the appeal is against an order made in execution
of a decree for payment of money was substituted

hiy the prowmsion requiring such deposit being

made or securily being furnished where the

appeal 1s against a decree for payment of money.

— () Subde (1A) of rule 3 of Order XLI requiring
the Court to reject the memorandum of appeal
where the appellant fails to make the deposit or
furtish secunty specified in sub-rule (3) of Rule 1
af Chreden -1, reas deleted.

(.3) Subnde (5) was added in Rule 5 of Order 41
providing that where the appellant fails to make

N : S 4
O the dleposit or 1o furnish the security, the Court
shall not make an order staying the execution of
thon eloeveo ™

(Emphasis supplied)

54. These chiunpes (e also found reflected in the Code of Civil Procedur e
(Amendinent) Acto 1978, and they now find place in the parent Ac
namcly, the CPC

ii. Principles required to be followed while Interpreting a
Provision of a Statule
55, Asthe entie debote revodves around the interpretation of the provisions

ol Order N Rule S 1) and Rule 5(3) of the CPC respectively, we must
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. discuss “the-well “settled | principles req'ui‘red to be followed while

interpreting a Provision of a statute.

56;._—:'—[‘he-p'welléséttlﬁq,;pﬁnk‘:‘iples' required to be followed by a court while

-interpretinga-provision of a statute is that the intention of tae
Iﬁgislamfe:iatijﬁﬂi-drﬂy-tn be gathered from the language used, and

consequently, a construction which results in rejection of words as

meaningless; ‘has to he avoided. It is p

ol a sound principle of

construction to brush aside words or phrase in a statute as being

in'aﬁpo_sitﬁ ‘surplusage if they can have a

circumstances conceivably within the conter

ppropriate applicaﬁor&j';_
nplation of the statute. In -

interpretation . of statutes, the courts always presume that the

le'gislatﬁre-in's'érté:;llevery part thercof for a purpose and the legislative

intention ‘is that every part of the statute

legislature is déemed not to waste its words,

should have effect,

orto sey anything in vain.

(See: Mithilesh Singh v. Union of India, reported in (2003) 3 SCC

309].

S7. Similarly, in the case ol Padma Sundara Rao v. State of Tamil

Nadu, reported in (2002) 3 sCC 533, it was

held that two principl@o:i'

construction - one relating Lo cosus omissus, and the other in regard

to reading the statute as a whole appear to

first principle, the rule of casus omissus ¢

be well settled. Under tke

tnnot be supplied by the

court except in the case ol clear necessity, The rule of casus

omissus should. not be readily tiferred and

tor th=t purpose, all the

parts of a statute or seclion must be const utd together and every

clause of a section should he construed with

relerence to the context of

the statute and other clauses Lhercol, so (hat the construction to be

PUt on a particular provisior makes a0 consistent cnactment of (e

whole statute. This would be more so, if

litey al construction of a
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58.

particular clausc leads to manifestly absurd or anomalous resulls,
which could not have been intended by the legislature. Therefore, if the
language is plain, there is no necessity of taking aid of external aid for

gathering the real intention of the legislature.

Over and above, we should bear in mind the following well-known rule
of interpretation of the statute reiterated by this Court in the case
of Union of India v. Deoki Nandan Agarwal, reported in 1992 Supp

(1) scc 323:

“It is not the duty of the Court either to enlarge the
scope of the legislation or the intention of the
Legislature when the language of the provision is
plain _and unambiguous. The Court cannot
rewnite, recast or reframe the legislation for the
very good reason that it has no power to legislate. .
The power to leqgislale has not been conferred on
the Courts. The Court cannot add words to a
statute or read words into it which are not there.

words nsed by the Legistature the Court could not
o to s cidd 1o correct or make up the deﬁciency.
Courts shall decide what the law is and not what
it should be The Court of course adopts a
construction which widl carry out the obuious
iternttion of the Legestature but could not legislate
tsell Dot to mvoke judiecial activism to set at
naught legislative udagment s subversive of the
Constitutional — harmony  and — comity  of
nstremertalities”

(Emphasis supplied)

59. Applying the atoresad principles, if we read the plain language of Order

XLI Rule 1 sub rule (3) of the CPC, we get the clear intention of the
legislature thai deposit ol the decretal amount, or giving security
thereol s oot o condilion e ecedent for maintaining a money appeai,
and the court 15 vested with the discretion to grant time for depositing
such amount and civing security before disposal of the appeal, and al

the same b, the Appellate Court has also the power to extend the
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60.

61,

- timeby taking aid of Section 148 of the CPC. On the other hand, a less

grave consequence for ﬁomcompliancc of such condition, was
envisaged, namely, to disehtitle the appellant to the benefit of stay of
execution of the decrée as provided in Rule 5(5) of Order XLI.

The aforesaid- view-has been expressed by this Court in the case of
Kdyamuddiu#hqmd’din Khan v. State Bank of India, reported
in (1998) 8 SCC 676, wherein it has been held as follows:-

“6. The learned counsel Jor the respondent has
invited our attention to Sub-rule (3) of Rule ! of
Order XLI in the CPC, as amended in the State of '
Maharashira, which reads as urnder-
“(3) Where the appeal is against a decree for
payment of money, the appellant shall, ieithin
such time as the Appellate Court may allow,
deposit the amount disputed in the appeal or
Jurnish such security in respect thereof a5 the 0
Court may think fit-
Provided that the Court may dispense with the
deposit or security where it decmns fit to do so
Jor sufficient cause.”
7. The submission of the learned counsel for the
- respondent is that the High Court was gt
giving the direction regarding the deposit of Ry
75,000 as per the aforesaid provision and e 0
the appellant has failed (o comply with the scirmic
the appeal has been rightly diected 1o be
dismissed. We, however, find that the only
consequence for non-compliance iwith 1.
direction given under Sub-rulc (3] of Ride | oy
Order XLI is as provided in Sub 1. [5) of Rule 5
of Order XLI which reads as uncle:-
“(5) Notwithstanding anything contained iy i
Joregoing sub-rules, where the appetlant foil
to make the deposit or furnish (he <o ity
SPECIﬁE!d in S_ub—ruie (..3) of Rule | the ot
shall not make an order slaying the excculton
of the decree.”

It may be apposite to observe that this Court i the aforesaid decision

was dealing with the interpretation of Orde XL Rute 1(3) of the CPC,
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62.

63.

64.

us amended in the State of Maharashtra, where the appellate Court

has power to dispense with making deposil or security in fit and proper

cascs.

In Malwa Strips (supra) this Court interpreted Order XLI Rule 1(3) of
the Code as provided in the Central legislation, i.e., the CPC, and held
that the said provision although couched with ths expression “shall”
yet must be read as directory and not mandatory. It quoted wizh

approval the ratio laid down in Kayamuddin (supra).

In view of the law declared by this Court in Kayamuddin (supra) and
Malwa Strips (supra), there is no escape [rom the conclusion that the
obligation under Order XLI Rule 1{3) is not mandatory but directory :n
nature, and failure to comply with the same shall not resultin rejecticn

of the appeal, but would disentitle the appellant the benefit of stay of

execution of the money decree.

The provisions of Order XLI RRule 5 of the CPC govern the question of
grant or refusal of stay of exccution of the decree by the appellate
court. A mere reading of the provision makes it clear that it does not
malke any distinction between a money decree and other decrees. The
powers of the Appellate Court to order stay of execulion of the decree
are not fettered in any wav if there 1s “sulficient cause” for passing
such an order. Even with revard to money decrees, the discretion of
the court is circumscribed by the same lmitations imposed under
the provisions of Qrder XL Rule 5 There 1s no reason why decrees
for payment of money should recewve o consideration different from
the ather decrecs in the matter of stay pending appeals. In suitable
cases, where the court 15 saushed that substanual loss may result to

the applicant, if no stay s granted o there are any exceptional
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65.

iy

L7

.........

exceptional - Cirpum'sténce,'f money decree ordinarily would not be
stayed unconqitionglly-frdm its execution by the appellate court
pending the final!didposaT 'of appeal on its own mcrits.

0
s gt Rl e

Mere filing dféan—ﬁﬁpééi:ﬁﬁﬁlaf 'ﬁEt"operate as stay of executlion of

decree, but me'ﬂpjjéil:ﬂébc;ﬁrt may; for “sufficient cause”, order stay

of execution of decree. The 6ther relevant part of t}y. rule 1s contained

in sub-rule (3) of Rule 5 ofIOrder XLI. As per the provisions of sub0

rule (3) of Rulé 5 of Order XL1, the Coupt has to sce:

(1) whether there will be substantial loss {0 the party applying for
stay; '

(2) whether the application has been made without IHiI'HiHUIli]hlto
delay; and

(3) whether security has  been given by (he apphcant for dye

performance of the decree.

Thus, the provisions of the Rule are very clear and they da nog Mtk

any distinction betweer mohey decrees and other Ivpes of decrees

This Court in Sihor Nagar Palika (supra), observe 11y lollewing s
regards the power of the Api:ellate Court to stayv (e decree in first

appeal:

‘Order 41 Rule 1{3) CPC provides that cer
appeal against a de¢ree Jor payment of arioin
the appeliant shall, within the time periiiled by

the appeliate court, deposit the amount dispyted
in the appeal. or Jurnish such security i 1 BPCCt
thereof as the mw’t:may think fit. Under Orcter 41
Rule 5(5) a d oSsit_or securit as aﬁg&y._w_ucﬁ_;r;
4__condition _precedent for wder o

: AR _order hiy  the
appellate  court Staying the execution _al the
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) e
having been conferred on the appellate court to
ir ither de. it of the amount dispuled in the

appeal or to permit such securily in respect
thereof being furnished as the appellate court
may think fit. Needless to say that the discretion
is to _be exercised judicially and not arbitrarily
depending on the facts and circumstances of a
given case. Ordinanly, execution of a money
decree is not stayed inasmuch as salisfaction of
money decree does not amount o irreparable
injury and in the event of the appeal being
allowed, the remedy of restitution is aliways
available to the successful party. Stdl the power

meant to be exercised in appropriate cases.”
(Emphasis supphed)

68. In Atma Ram Properties (P) Ltd. v. Federal Motors (P) Ltd.,
reported in (2005) 1 SCC 705, this Court while deciding a litigation
arising from the Delhi Rent Control Act, 1958 observed as under:-

“6. The order of euviction passcd by the Rent
Controller is appealable to the RNent Control
Tribunal under Section A8 of the Act. Therne s no
specific provision in the Act conforrmig polver on
the Tribunal to grant sty on the cxeculion of the
order of eviction passcd by the Controller, but
sub-section (3] of Section 38 confers the Tribunal
with all the powers vested e a court under the
Code of Civil Procechure, 1908 wohile hearmng an
appeal. The prouvision cmpowers the Tribunal to
pass an order of stay by refcrence to Ruie 5 of
Order 41 of the Code of Cunl Procedure, 1908
(hereinafter “the Codc” for short) This position
was not disputed by the learned Scrnor Counsel
appearing for either of the parties

VA

8. I is well settled thuit wve pucforving af an
appeal does nol operale as staiy on the decree or
order appealed againist nor on thi procecdings i
the court below. A proyer for the grant of stay of
proceedings or on the exceulion of decree or vrder
appealed aqains! has (o be specifically made to
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discretionto ar

k 1 lon is pitted and i ighed againsi
the other paramount considerg tion: why should o 0
party hawving succeeded from Lhe court below be
deprived of the its o decree or order in his

decree  and/or the date of making of the
application for stay be not allowed to continue by
granting stay, and not the question why the sty
should be granted. i

Y[ Jin our opinio while nting an order of
stay under Order 41 Rule 5 -CPC, the appellal
court_does have jurisdiction to_put the party
'\If"t?ﬁ;_iljg'_ﬂ@y I_order on_ such: terms as would
reasonably compensate the party successful at
the end of the appeal insofar as _those
proceedings are concerned. Thys. for example.
though a decree for payment of money is ot
m:{{;‘;;_gﬂ'fy_sgl_ge;d by the appellate cou i, yet, if it
cxercises its jurisdiction lo grant stay in
exceplional case it may direct the appellant
make  payment of the decretal amount with
nicrest 4s a condition precedent to the grant of
stay, though the decree under appeal does not
ke provision_for payment of interest by (he
Judgment deblor to. the -deﬂee—hafder.__ﬂn_{n_e_sf
conmunon  sense, common - knowledge _of human
uﬂh{(s_g_a_-;c_fﬂcyﬂtts gained by judicial expenence
and judicially noticeable facts, over and abou
the material available on_record — all these

0
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provide useful inputs as relevant [acts for
exercise of discretion while passing an order and

formulating the terms to put the parties on. I
(Emphasis supplicd)

69. In Malwa Strips (supra), this Court after looking into the decision
in Sihor Nagar Palika (supra) observed as under -

“9. In terms of sub-rule (5) of Rule 5 of Order 41,
the court shall not make an order staying the
execution of the decree notwithstanding anything
contained in the foregoing sub-rules, where the
appellant fails to make the deposit or furnish the
security specified in sub-rule (3) of Rule 1. ‘Me will
proceed on the assumplion that although the
word “shall” has been used in Order 41 Rule 1(3)
of the Code, the same is nol mandatory in
character. and, thus, may be read as directory.
10. In Rajasthan SEB v. Ram Deco [AIR 1999 Raj
264] after noticing some of the aforemertioned
decisions as also the legislative history of the said
provision, a learned Single Judge of the
Rajasthan High Court held as under: (AIN pp.
267-68, para 19)
“19. After close scrutiny of the aforesaid
observations, I am of the opiinion that i pew
of the provisions of sub-rulc (5) of Rude 5 of
Order 41 CPC it cannot be helid that appeal
against the decree for payment of monctj s nol
maintainable, lf ﬁfr_-'f{,f wond bl trict kireg
compliance with the provisions contauied i
sub-rule (3) of Rule 1 of Orcler 41 CPC and it is
the duty of the Registryy (o see thedt  on
application under Order 41 Rulc o CPC se ingg
stay of money decree the appellant has to
incorporate a note in reqgard (o hus e el ness
and willingness to comply rwith the directions
under sub-rule (3) of Rule 1 of Order 41 (€1 I
the appeal is preferred against the decree for
payment of money withowt any Slay
application under Order 11 KNule o C1C thern i
that event, it is the duty of the appellant io
incorporate a note wn the e of appx a1
respect of his readiness aed wilhngness o
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- comply with'the directions issued’ by the court
under sub-rule {3) of Rule 1 of Order 41 CPC.”
11.°We ‘may, “hotvever, nofi}:éith}it?a{t-haugh'the
prouisions of sub-rule (3) of Rule 1 of Order 41
have been held not to be mandatory, this Court in
Kayamuddin Shamsuddin Khan v, SBI((1998) 8
SCC 676] opined that ‘non-compliance with
direction to deposit the decretal amount or part of
it or furnish security therefor would result in the
dismissal of the Stay application but not the entire

appeal, stating: (SCC p. 677, para 8)
“8. This would mean that non-compliance with
the direction given regarding deposit under
sub-rule (3) of Rule 1 of Order 41 would result
in the Court refusing to stay the execution of
the decree. In other words, the upplication Jor
stay of the execution of the decree could be
dismissed for such non-compliance but the
Court could not give a direction Jor the
disnussal of the appeal itself for such non-
compliance.”
to the same effect is the decision of this Court
t Sthor Nagar Palika Bureau y. Bhabhlubhai
Virabhai & Co., l(2005) 4 SCC 1], wherein it
was held: (SCC pp. 2-3, para 6)
0. Order 41 Rule 1(3) CPC provides that inan
ppeal against a  decree Jor payment of
amount the appellant shall, within the time
permitted by the appellate court, deposit the O
amount disputed in the appeal or furnish such
securiy in respect thereof as the court may
thunk fit. Under Order 41 Rule 5(5), a deposit or
Secunty, as abovesaid, s g condition
precedent for an order by the appellate court
staying the execution of the decree. A bare
readng  of the (wo provisions referred (o
hereinabove, shows a discretion having been
conferred on the appellate coyrt to direct either
deposit of the amount disputed in the appeal
ar Lo permut such security in- respect thereof
hetng furmished as the appellate court may
think fit. Needless to say thaf"the_dfﬁfféﬁtm IS
lo he exercised Judicially and not arbitrarily
depending on the facts and circumstances of a
given cease. Ordinarily, execution of @ money
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decree is not stayed inasmuch as satisfaction
of money decree does not amount to
irreparable injury and in the event of the
appeul being allowed, the remedy of restitution
is always available to the successful party.
Still the power is there, of course a
discretionary powet, and is meant to be
exercised in appropriate cases.”

To the same effect is the decision of this Court

in B.P. Agarwal v. Dhanalakshmi Bank Ltd.

[(2008) 3 SCC 397]
12. The High Court in this case failed to notice the
provisions of sub-rule (3) of Rule 1 of Order 41.
The appellate court, indisputably, has the
discretion o direct deposit of such amoun:, as it
may think fit, although the decretal amount has
not been deposited in its entirety by the judament
debtor at the time of filing of the appeal But while
granling stay of the execution of the decree, i
must take into consideration the facts and
cireumnstances of the case before it. [t is not to act
arbitrarily either way. If a stay is granted,
sufficient cause must be shown, which means
that the materials on record were required to be
perused and reasons are to be assigned  Such

13. The High Court, with respect, fatled to notice
that suit was one under Order 37 of the Code
Whether it was maintainable or not maiy [all for
consideration in the appeal. Even assumig that
the same was not maintainable, the cincstion
twhich should have been posed by the High ( ourt
was as lo whether sufficient cause hoad heon
macde out to reverse the decree passed i [ipou
of the appellant. Even a decree could have been
passed having regard to the defence raiscd biy the
respondent under Order 12 Rule 6 of the « ode
We, therefore, see no justification at all as 1o wwhiy
arn order of stay of the nature was passcd by the
Litgh Clowrt.

Hi Lven if the said provision is ol trucarieledlosr y,
the purpose for which such a provision hos heor
miseried should be taken into consideration An
cxceplional case has to be made out Jor sty of
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execution ‘of a money decree. The i rliame
intent should-have been given effect to. The High
Court has not said that an exceptional case has
been madeout. It did not arriye at the conclusion
that it: would cause undue hardship: to - the
respondent-if the ordinary rule to direct pg. ment
of the.decretal amount or a part of it and/or
directly through the judgment-debtor to secure the
payment of the decretal amount is granted. A
strong. case should be made out for passind an

order of stay of execution of the decree in its
entirety.”

(Emphasis supplied)

70. Thus, in Malwa Strips (supra), this Court unequivocally observedo

L.

that although the word “shall” has been used in Order XLI Rule 5
CPC, yet the same is not mandatory in character. The Court further
observed that the purposc lor which such a pProvision has been
inserted, should be taken into consideration. An exceptional casco
has to be made out for unconditional stay of execution of a money
decree. Thus, it is necessary to imply that if an €xceptional case is
made out, the Appellate court has the discretion to stay Lhe

execution of the money decree without imposing any condition.

iii. Decisions of various High Courts on the Subject o
We may now look into few old decisions of various High Courts on
the subject. In the case 0l A.A. Khan v. Ameer Khan, reported in
1949 SCC OnLine Kar L1, the High Court 0f'Mysor_e has observed
as follows (headnore)

“The court can stuy execulion of money decrees
rending appeal on such Security as it deems fit in
proper cases an which sufficient cause for a stay
has been made out, without requiring in all cases

that the decree amount should be deposited in
court "

(Emphasis supplied)
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72. Similarly, the Division Bench of the Saurashtra High Court in the
casc of Borough Municipality v. Firm Ramji Vashram, reported
in AIR 1955 Guj 113, has in terms held that the judgment ol the
Bombay High Court in the case of Dhunjibhoy Cowasji Umrigar v.
Lisboa, reporled in ILR 1889 13 Bom 252, cannot serve as a usclul
guide for cases under Order XLI Rule 5 of the CPC. It is further
observed therein that when the Bombay High Court decided the case
of Dhunjibhey (supra), the provisions of the Civil Procedure Code,
1882, were applicable and therein, there was no provision similar to
that of Order XLI Rule 5 of the CPC. The relevant observations read

thus:

“6r. We are not concerned with sub-rule (4) which
deals with ex parte orders for stay of execution
pending the hearing of the application. The power
of the Court to stay execution of a decree has to
i exercised within the four corners of the above
Kule. The intention of the Legislature which
appears from the language of this rule seems 1o
e that an appeal should not automatically
operate as a stay of execution of the decree and
no order for stay of execution should be made
micrely by reason only that an appeal has been
(neferred from the decree.

+ e reason of the rule appears to be that the
nghts  of the decree-holder having becon
determuned by a competent Court, it (s nat fair
that he should be deprived of the fruits of his
deciea merely  because the judgment-deblon
peters an appeal against the decree. At the samc
line 1f execulion of the decree is likely to resull i
substantal loss to the decree-holder, discretion 15
given to the Court to stay execution provided the
athier freo conditions of sub-r. (3) are satisjied. [t
i, therefore, impossible to formulate any uniforn
ale af practice and each case must be decided v
Hs oo facts.

& dn the case of money decrees, a Bench of the
Peanbany - thgh  Court  decided in Dhunublioy
Coeasy Umngar v, Lisboa, 13 Bom 241 (A} that
wheie a decree arders payment of money and an
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: appealis lodged against that decree by the party
- - -directed to pay, then on his application execution
o of the decree should be stayed, so far as it directs

payment, on' the judgment-debtor lodging the

s
-
-

- amount in.Court, unless the other party gives

security for the repayment of money in the event

of the decree being reversed,

9. If such Security is given by the successful
party, then stay of execution should not be

Lamislies gronted This order was made in 1888 under the

Code of Civil Procedure of 1882. That Code did
not have any provision similar to 0. 41 R. 5 of the
CPC and the order must be taken to have been

passed in the exercise of the inherent power of the

Court.

10. But afier the enactment of O. 11 R. 5 in the
Code of 1908 the discretion of the Court is very
much limited and 1 has to be exercised within the
limits prescribed by the rule, _and in a proper case

where substantia l loss

is _likely to result to the
_ﬁ:dqment-debrogf Ladecree for pa yment of money

Is_executed, the Court can stay execution of the

decree even before the ju dgment-debtor deposits
the amount in ( ‘ourt. The abo ve decision therefore
cannot serve as an usefid quide for the cases

-

under O. 411 R._5."

(lmphasis supplied)

73. In the case, Movie Enterprises v.

M.S. Periasamy Muda!i‘tﬁ

reported in 1952 SCC OnLine Kar 14, the High Court of Mysore has

observed as under (headnote)

“Order 41, rule 9, cannot be read as imposing any

limitation that the decrees for rayment of money
should receive r:._(:Q{.'.L;fdc*.rcinr_m.gfgﬂfe_:_'ggiﬁgm the
g__tﬁgr_d__gcreg;s_ir_t_ the matter af Stay pending
appeal. Therefore, there could be no restriction on
the discretion of the court for staying a decree for

payment of money in suttahle
court is safigfied that substan
to the applicant if no stay 1s made. In this view, it
cannotl be conternded that

* eases where the
tial loss will result

_decree directing

payment of money should not be stayed unless
the decree amount is lodged into court. ™
(Emiphasis supplied)
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In Borough Municipality (supra), the Saurashtra High Courl
referred to the Bombay High Court decision in the case of

Dhunjibhoy (supra). We must look into this decision of Dhunjibhoy

(supra).

In the case of Dhunjibhoy (supra), the Bombay High Court had
observed that no stay of execution of money decree should be granted
without asking the judgment debtor to deposit the decretal amount.
In Dhunjibhoy (supra) the Bombay High Court held that:
“A party appealing against a decree, which
directs him to pay money, may obtain stay of
execution of-decree, so far as it directs paymert,
on his lodging the amount in court, unless the
other party gives security for the repayment of the
money in the event of the decree being reversed.
If such security be given by the successful party,
then stay of execution should not be granted.”
The case ol Dhunjibhoy (supra) was decided by the Bombay High
Court on August 31, 1888, under the provisions of the Civil
Procedure Code, 1882, In that Code, there was no provision similar
to Order 41 Rule 5 of the CPC. Therefore, the order must be taken
to have been passcd by the court in exercise of its inherent poweis
On the other hand, the facts and circumstances of the present casc
are governed by the provisions of the CPC, wherein there 1s an
express provision regarding grant or refusal of stay of execution of
decree. Henee, it1s not permissible to the court to have recoursc o

the inherent powers of the court. This distinction makes a world of

dillerence between the two situations.

It miay also be noted that in Dhunjibhoy (supra), the suil was fo

injunction restraming the defendant from erecting a building which
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79.

80.

‘a question.

will interfere with the free access of light and air through certain

* windows il the plaintifrs house. The plaintiff had obtained a decree

in -réépébtizﬁf’:'fhea :i;irini’.'l{}WS and had also obtained a decree for

- “‘compensSatioh by way of damages for the injury dome to the

windows. The decree also directed the defendant to pay the
plaintiff's costs of the suit. The defendant had filed an appeal and

&%ﬂs'e'-regarding the execution of the decree so far as it

- related to costs. Tt is in this context, i.c., where the prayer was for

recovery of the amount of costs awarded by the trial court, the

aforesaid observations were made by the Bombay High Court. o

Thus, it cannot be said as a principle of universal rule that in al
cases of money decree, Lhe defendant should be directed to deposit

the amount in court and then only the question of stay bt@
considered.

The decisions of the High Court of Mysore in A.A. Khan (supra) and
Movie Eﬂf&'iprises (supra) have beer followed by the Rajasthan

High Court-in the case of Bansidhar v. Pribhu Dayal, reported é
1952 SCC OnLine Raj.

Then the question is- Is there an established Practice that the
axecution- of money decree should not  be staved unless the
Judgment debtor deposits the decretal amount in court, and on
such deposit, the successful party be pernutted to withdraw the
money on furnishing securily to the satisf:iction ol the court. We do
observe that in a large number of cases where o money decree is
passed, this Court generally does not opam stav unless the
defendant deposits the amount iy court. But this appears to be g

rule of prudence and not a principle of law of universal application.
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We also believe and hold that this practice based on the rule of
prudence should ordinarily be followed by appellate courts. The
practice of not granting stay in money decrees except on condition
that the decretal amount be deposited in the court, and the
successful party be permitted Lo withdraw the same on furaishing
security to the satisfaction of the trial court appears to have been
well entrenched, and for good reasons. [See: Central Bank of India

v. State of Gujarat, reported in (1987) 4 SCC 407]

Hence, the term “sufficient cause” occurring in Order XLI Rule 5 of
the CPC has got to be interpreted and understood in the light of the
aforesaid discussion. After all, what is “sufficient”? One may again
turn to Black’s Law Dictionary. “Sufficient” means “adequate-
enough” as much as may be necessary-equal or fit for end
proposed-and that which may be necessary to accomplish an
object.

iv. Meaning and Import of “sufficient cause” under Order XLI
Rule 5 of the CPC
Having regard to the case law discussed above and for reasons to be
recorded, we are inchned or rather persuaded to ta<e the view that the
benelit of stay ol execution ol a money decree may be granted by the
Appellate Court unconditionally, if it:
. is egregiously perverse,
i, is riddled with patent dlegalines;
iii. is facially untenable; and/or

v, such othe r‘_\_‘j‘l'{!"l!'ll'l.'l] canses similar in nature.

. The aforesaid factors would bring the case within the purview ol
“oxceplional casc” Tor the puipose of granting benefit of unconditional

stay of the execuntion ol money decree.
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86.
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88.

i

‘We areatone with' the' submission canvassed on behalf of the
‘defendant thatsin éontradjstin'ction to- Order XLI, the word “depos:t”

dnes-not?ﬁguré;i_iffﬁﬂiﬁ‘lﬁ], Rule 5(5) and Rule 5(3) respectively,

~Under Rule-ﬁf&i%hﬁﬁﬁélaust (c) - security has to be furnished for “gue
‘Performance” of the-decree. We find it difficult to reaq any mandatc for

direction to'dépgsit {he decretal amount.

As noted above, the Provision under Order XLI Rule 5(3) of the C&
Provides for satisfactiog regarding sufficient cayse 45 a pre-conditicn
for granting benefit of stay of execution of decree. It casts an obligation
upon the court tg record its salisfaction for stay ol execution such
decree. 'I‘herefore, Security can be in the shape of property, bond, or

undertaking from the appellant to abide by the deeree, seeking stay of

execution. .

However, there is no Provision under ey XL Rule 5 of the CPC
imposing 4 mandate to deposit casl StCurity as the only mode of

security for execution of the decree. o

V. Service of Summons and Irregularity in the Service of
Summons

At this stage, we must deal with one submission canvassed on behalf
ol the petitioners that in view of the Second Proviso 1o Order (X Rule 13
of the CPC, the defendant could b, said o have had (he requisite
‘knowledge” of the date of hearing an( sullicient time (g appear. 1l was
sought to be argued vehemently that (1 defivery af sui Papers and ths
order granting ex pi:'ir?ﬁr—injuncriurr dated 12 10 2020 could be said to
be valid service of summons. In this reeardd, strong reliance was sought

to be placed on the decision of this Court mn the case of Sunil Poddar
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90.

91.

92.

(supra) and the Delhi High Court judgment in the case of LT Foods

(supra) respectively referred to above.

We do not find any merit in the aforesaid submission, for the simple
reason that the second Proviso to Order IX Rule 13 of the CPC would
come into play only when there is “irregularity” in the service of
summons (for instance, the publication in wrong newspaper, no

acknowledgment on duplicate summons being received etc).

This has been well explained by this Court in its decision in Basant
Singh v. Roman Catholic Mission, reported in (2002) 7 SCC 531. In
the case in hand, the High Courl has noted that prima facie there was
nothing on record to establish valid service of “summons”. If that be so,
the second Proviso would not come into play. This proposition is again
well explained by this Court i its decision Sushil Kumar Sabharwal
v. Gurpreet Singh & Ors., rcported in (2002) 5 SCC 377.

In the aforesaid context, the rehiance placed on behalf the petitioners,
on the decision in Sunil Poddar (supra) 1s of no avail. The undisputed
facts in the said case were that the parties had already filed their
pleadings before the civil court much prior to the case being transferred
to the DRT. The partics were also aware of the transfer of the suit to
the DRT. Despite such knowledge the party concerned consciously
avoided service ol summons m those proceedings. The decision in

Sunil Poddar (supra) s distingunshable on the facts.

In the case on hand, the Division Bench inits impugned judgment has
prima facie noted that there was nothaing to indicate whether:
(a) the plainiilfs bad actually scrved all the documents with their

notices tnder Ovder NN Rule 3o anud;
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93.

94

95.

96,

(b) the def&ﬁdb‘&ﬁf-’iﬁés_ actually made aware with sufficient time of
the claim as regards the next date of he.aring in the proceedings.

‘In the same mantiet fHe dédision of the Delhi High Court in LT Food
(supra) is also of: rio'avail as the same is distinguishable on the facts.
~We now proceed%n‘déﬁfﬁiﬂ_f the submission canvassed by Mr. Gauray
Pachnanda, the learnéd Séhior Counsel in rejoinder as noted by us in

paras 35 and 36 respectively of our judgment.

vi. Reading of Section 36 of the Arbitration Act and Order
LI Rule 3 and Rule § respectively of the CPc

At this stage, we need to clarify something important. At the outset, we
must state that this litigation has nothing to do with Section 36 of the
Arbitration Act. In_ thg.:.pn:&.‘.ént litigation, we are only concerned wQ
Order XLI Rule 3 an-d._.S,ll'egpectively, of the CPC. We are refi ring to
Section 36 of the Arbitration Act only for the limited purpose of
answering the specific contention raised by Mr. Gaurav Pachnanda. n
other words, whether the learned counsel is right in extending the
analogy of Section 36 -of the Arbitration Act to the present case o r;@:r
Lo the provisions ofDrdér XLI Rule 3 and 5 of the CPC, 1s Inappropriate.
For this limited purpose only, we have thought fit 1o look into the two
decisions of this Court_ one in the case of Sepco Electric Power
Construction v. Power Mech Projects Limited, reporied in 2022 scc
OnLine SC 1243, and the p_f_;hf:r, in the case of Pam Developments
Private Limited v. State of West Bengal, reporied in (2019) 8 scC
112 " .

Section 36 reads thus: -

“36. Enforcement.—(1) Where the time for mcakrig
an_application to set aside the arbitral atard
Lo to set aside
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under section 34 has expired, then, subject to the
provisions of sub-section (2), such award shall be
enforced in accordance with the prouvisions of the
Code of Civil Procedure, 1908 (5 of 1908), in the
same manner as if it were a decree of the court.

(2) Where an application to set aside the arbitral
award has been filed in the Court under section
34, the filing of such an application shall not by
itself render that award unenforceable, unless
the Court grants an order of sla y of the operation
of the said arbitral award in accordance with the
provisions of sub-section (3}, on. a_separate
application made for that purpose.
(3) Upon filing of an application under s ub-section
(2) for stay of the operation of the arbitral award,
the Court may, subject lo such conditions as it
may deem fit, grant stay of the operation of such
award for reasons lo be recorded 1n writing:
Provided that the Court shall, while
considering the application for grarl of stay in
the case of an arbitral award for payment of
money, have due regard Lo the prowsions for
grant of stay of a money decree under the
provisions of the Code of Cwil Procedure, 1908
(5 of 1908).]
Provided further that whore the Courd IS
satisfied that a Prima [acie case s macle out
thot,—
(a) the arbitration agreement or contract
which is the basis of the award: or
(b) the making of the award,
was induced or effected by fraud or corruption,
it shall stay the award uncondittonally
pending disposal of the challenge under
section 34 to the award.
Explanation.—For the remowal of doubts, it 1s
hereby clarified that the above proviso shall apply
to all court cases ansing oul of or i relaton to
arbitral proceedings. irrespective of whether the
arbitral or court proccodings were commenced
prior lo or aficr the commencement af the
Arbitration. and Conctliation  (Amendment; Act,
2015 (3 of 20106}

(lcmphasis supphicd)
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and. Conciliation, {Aniéiiﬂment] Aﬁ:t. 20i'5 (for short, “the Amendment
Act; 2015”). Prior ito ‘the " '2015" 'Ameﬁdment the mere filing of an
application . Challenging ., arbitral.- 'award under Section 34 of the
Arbitration A(‘:t-was_um‘_:‘[e'rstnoﬂ m;xa‘iaﬂjﬂquarters as a stay of the award
in terms of the unamaudﬂﬂﬁﬂchﬂnaé -a!'—the Arbitration Act,

|
This “automatic stay” became a sub_]ect matter of legal debate as bej ing
a greatl obstacle to the ease of enfarcement of arbitral awards. In 310
circumstances, and with a view to address this lacuna, the Amendmert
Act, 2015, was introdueced in  the .Arbitratmn Act. Urder the
Amendment Act, 20 15, the existing promsmn In Section 36 was wholly
substituted. Sub-section (2) of the améncied Provision provided that
Ihing of an application to set aside the a.rbltraJ award did not by itgdTf
render the award unenforceable unless an order was passed by
“Arantmg a stay on the operation o‘f the award pursuant to a scparale
application  filed 1o that effect”. Therefore Section 36(2) of 1]y
Arbitration Act contemplated aseparate apphcalmn secking s ay.

O

L Hindustan Construction Company ‘& Anr. v. Union of India &
Ors.. reported in (2020) 17 scc 324, thls Court heid that the- wottled
be no automatic stay on the enforcement of.an arbitral award undes
Section 36 of the Arbitration Act due to the mere [qc Lhal an
application o set aside the award under Section 34 had Lecer ficldd
hefore a court. In the said case, the constitutional validity of Scenon
84 ol the Arbitration Act as inserted by Secllon 13 of the Arbitration
and Conciliation (Amendment) Act, 2019 {ﬁ:rr short, “the Amendment
Act, 20197 wug challenged along with repeal of Scction 24 of (1o
Amendmen Actl, 2015 by Section 15 ofthé Amendment Act. 2019 This

Court in the final analysis held as under:
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i. The language of Section 36 of the Arbitration Act does not warrant
an automatic stay on the enforcement of an arbitral award due to
the mere filing of a Section 34 pctition.

ii. The legislature, by inserting Section 87 and dcleting Seclion 26
(hrough the Amendment Act, 2019, had subverted the purpose of
the Arbitration Act, 1996 and the Amendment Act, 2015, and was
contrary to public interest because it sought to revive the pre-2015
Amendment automatic stay regime thal was a major cause of
delay to the disposal of arbitral proceedings, and thus, the Court
declared Section 13 and 15 of the Amendment Act, 2019 as
manifestly arbitrary and unconstitutional as being violative of
Article 14 of the Constitution.

iii. The ratio in the BCCI v. Kochi Cricket Puvt. Ltd., reported in
(2018) 6 SCC 287, was the position of law, prevarling at that time
and would be used to interpret the apphcability ol the Amendment
Act, 2015, to the arbitral proceedings and prococdings in relation

to them.

100 Scection 36(3) of the Arbitration Act provides thoat upon such an
application being filed, the court may grant a stiy “subject to such
conditions as it may deem fit" for reasons to be recorded i wniting. In
terms of Section 36(3) of the Arbitration Act. the Court s conferred with
the discretionary power to grant a stay ol an arlutral award. Such
discretionary power flows from the usage of the words “may” lor grant
ol stay and the employment of the phrase “such conditions as 1t mav
deem Nit” for the conditions that may be unposcd if & stay was granted.
Therelore, in terms of Section 36(3), the court retams its diseretionary

power Lo grant a stay of an arbitral award
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101. Further, the first Proviso to' Section '36(3]";:1"01?1‘&&3 that 11" the arbitral
award.was for payment of money, the cnurt shall have “due regard” 1o
the provisions for grant of stay of mt"méj'f'id'e'crce.tjﬁder the CPC.

102. The aforesaid was, the legal position fm’“; a'pé:riod of six years from 2016
to 2021. In 2021, Section 36 of the A_;rliitratitin'ﬂct was once again
amended with retrospective effect_' :Emrn : 23:10.2015, vide the
Arbitration and Conciliation Amendient Act, 2021 (for short, “the
2021 Amendment”). The 2021 Amendfment, inter alia, introduced a
second Proviso to Section 36(3) which !prbvidcd that il a prima j'ug
case i1s made out that either the arhitraﬁon agreement/contract which
is the basis of the award, or the making of the award was induced or
ellect by fraud or ‘corruption, the Court “shall” stay the award

“uncondi tonally™ pending the disposal of the challenge. G

103. As s clear from a plain reading of the second Proviso referred 1o above,
It was provided that i, inter alia, the making of the award wa« induced
or eltected by fraud or corruption then the court was mandatcd 10 sy
the award and such a slay was to be unconditional. D

104. Mr. Gaurav Hachnanda, the learned Senior Counsel would argue that
the courts cannot grant the benefit of uncohditional stay ol an award
IN cases other than those covered by the second Proviso to Sectio 3613)
ol the Acbitration Acl, In the same manrjer, according to the learmed
Senior Counsel, when it comes  to staying a money  decyec
uncondivionally, the judpment-debtor needs to make out more Lhan g
prima fucie case of fraud or Corruption, or sométh’ing analogous (o 1]
same, and i is just not sufficient to point @ﬁt_ our serious infirimies i

the judgine Brattmg money decree,
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105.

106.

In the aforesaid context, we must look into the decision of this Cou-t
in the Sepco Electric (supra). In the said decision, this Court was
dealing with an appeal against a judgment of the Delhi High Court
where the learned Single Judge had granted a stay of the arbitral award
subject Lo deposit of 100% of the award amount. This order was passed
in an application filed under Section 9 of the Arbitration Act which was
heard together with an application under Section 36(3) of the Act in a
connccted petition. This decision was aflirmed in appeal by this Court
which held that there were no grounds made out ior interfering with

the judgment below.

Thus Court, while considering the contention of the appellant therein
obscrved that a court may grant an unconditional stay il it is
appropriate to do so. While so observing, this Court stated that
unconditional stays were covered by the second “roviso to Secction
J0(3). The relevant portions of the judgc:menl arc extracted below:

“T'he power under subsection (3) of Section 36 to
grant stay of an award is coupled with the cluty
to impose conditions which could include the
condition of securing the award by deposil
Court, of the amount of the Award. It may be trie
as arqued by Mr. Vishwanathan that the Court
may nol impose condition for stay, if it d.cms
appropriate not to do so. The power of Court to
grant unconditional stay of an Award 1= not
unfetlered. The power of unconditional stary is
subject to the condition in the second prouvise that
IS
r'he Court is satisfied that a prima facie case (sic)
15 made out that
(1 the arbitration agreement or contract wohi-h
the busis of the award; or
(i) the making of the award, was ncviced o
cifected by fraud or corruption”

(Emphasis supplied)
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_IGB;NOhﬁthstanding the above, this Court in order to fortify its con_c!usﬂ:
in the case, subsequently also twoled that the appellant therein was not
able to show any cogent and glaring error that went to the root of the
award. This observation was repeated later where the Court stated that

No cogent ground had heen made out even, prima facie, for intcrferera

with the impugned award. The relevant observations are extracted
below:

“26. It is settled law that grounds Jor interference
with an award |« restricled. Even before this
court, the Appellant has not been able to advert to
. any cogent qrd Ylaring error which goes to the
rool of the award. The contention of the qweard.- 0
being opposed to the public policy of India, is
devoidl of any particulars whatsoever. ..
ey XXX Xxx

35. It 1s not dispute that there is an award of

Rs, 142 Crores e favour of the Respondent. No

cogent ground has been made out even prima

Jfacie, for Interjerence with the impugned award.
NN XAX xx00

37. We find no yround at afl 1o interfere. The
Appeals are dismiss, L
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109.After arriving at such a finding, this Court procecded to dismiss the

appeal. Therefore, the observations referred to above formed part of this

Court's reasoning in arriving at ils decision.

110.The aforesaid observations of this Court would suggest that the Court

thought it fit to consider the merits of the award at a prima facie level
in order to decide whether the conditional stay of the award was
justified or nol. In the facts of the present case, the Court felt that it

was justified.

dn hght of the abovementioned observations, it is possible to

legitimately argue that if the second Proviso to Section 36(3) was the
sole source for granting an unconditional stay, there would have been
no accasion for the Court to examine whether any prima facie cogent
ground that went (o the root of the award is forthcoming or not.
Therefore, by relying upon this Court’s observations, it could be
plausibly argued that in exceptional cases an unconditional stay can
be granted even in cases not arising under the second proviso to
section 36(35). Such unconditional stay would instead be relatable to

the mann part of Scection 36(3).

The above reading of Sepeo Electric (supra) would also be in tune with
the diserctionary power of the court under the main part ol Section
S6(3) both with respect to the power to grant stay and the power to
unpose condimons 1l a stay is granted. After all, it i1s nol inconceivable
to contend that a power to impose conditions would also include the

power not to impose conditions.

C e that as it may, Sepeo Electric (supra) does not clearly answer the

questiem whether an unconditional stay can be granted in cases not

ope 48 6ol 73



U

‘covered-by the second Proviso to Section 36 (3). This confus_ion remains
+ because while the Court states an unconditional stay can be granted
in cases covered by the second Proviso, it does not catégoriéaily exclude
the p'ossibﬂity of an unconditional stay in cases not covered by the
secnnd proviso.

; _ll_&.;ﬂ?his;ﬂuurt-—ia-Pam-.Deuelnpments (supra) had occasion to 'cunsidé:r the
nature of applicability of provisions of the CPC vis-a-vis the proceedings
under the Arbitration Act, and specifically, the interpretﬁﬂon'of the
pPhrase “due regard” appearing in the first Proviso. The resljpndeﬁ

- therein had preferred an application seeking an unconditional stay of
the arbitral award on the strength of Order XXVII Rule 84, CPC which
inter alia exempted Government from lurnishing a security while
seeking stay of a decree Agerieved by the application being allowed l@
the: Calcutta High Court, the appellant-award holder approached this

. Court.

115.This Court allowed (h¢ dappeal and directed deposit of the award
amount as a condition [y continuimg the stay. The Court reasoned t

- the exemption from furnisivng seCunly under Order XXVII Rule 8A fﬁt
would otherwise bhe appheable o e ordinary civil Proceedings could
not be strictly applied 1o the arbitration pProceedings. Théréfore, the
respondent-governmeni could not have relied upor. that provision to
avoid furnishing Securnity tor staving the award. The Court further held
that even if the exempltion  rem turnishing security - was made
applicable to the arbitranion proceedings, such exemption would not
extend to making deposit of 111 award amounts. This was bas_ed on the
Guurt-’§ intérpreta!.iﬁn of the difference beltween Order XXVII Rule 8a
which was introduced 111 1037 and exempied [urnishing of ‘security’

and sub-rule (5) of Rule of Order XL that was introduced in 1976
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and which differentiated between ‘security’ and ‘deposit’. The Court
also referred to the implications of a provision introduced during the

colonial period and its continuance in the present conslitutional set-

up.

116.This Court in Pam Developments (supra) held that the phrase “due
regard” would only mean that the provisions of CPC are to be taken
into consideration and not that they are mandatory. The rclevant
observations are extracted below:

“20. In our wiew, in the present context, the
phrase used is “having reqgard to” the provisions
of CPC and not "in accordance witk” the
provisions of CPC. In the latter case, it would have

bheen mandatory, but in the form as mentioned n

Kule 306(3) of the Arbitration Act, it would only be

: directory or as a guiding factor. Mere reference Lo

N CPC in the said Seclion 36 cannot be construed in
such manner that i takes away the power

conferred i the main statute (i.e. the Arbitration

Act) itself It is to be taken as a general guideline,

wibneh il not make the main provision of the

Arintration Act inapplicable. The provisions_of

CPC e to be followed as guidance, whereas the

} prowisiones of the Arbitration Act are essentially to

ki b first appliced . Since, the Arbitration Actis a self-

O contaied Act, the provisions of CPC will apply

artly wesofar as the same are not inconsistent with
thee syt aned provisions of the Arbitration Act.”
(Emphasis supplied)

117.0n the sticngh of the above reasoning, this Court held that th:
excmption from furmshing security could not be applied to th:
arbiration procecdings. The Court clarificd that while courts musl
have duc sesud to the CPC, they are not rigidly bound by its
provisions, The CPC serves as a guiding framework rather than a stnct
mane it b anse the Adintration Act being a sell-contained Act is to be

first srpplied hy the conrt
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wherever the government Was the judgment-debtor in the arbitration
Proceedings;:itswonld-be €rititled to an unconditionaj stay on the mere
filing-of an application under Section 36(2),

119.While Pam Developments (supra) relicd on the phrase “due regarc”
appearing .in the first Proviso (o decline (he rigid application of g
exemption from farnishing security provided under the CPC it conlq
also be"._arg'ued"-_th-at insisting on 4 conditional stay in a cases of a
money awér_d would be a rigid application of Order XL Rule 5. This is
because Rule.-zﬁ_ mandates the furnishing of sceurity or deposit aso
condition for graﬁting stay. Relying on Pam Developments (supra), it
could possibly be a;rgued that “duc regard” to the provisions of CPC,
especially Order XLI Rule 5, would 101 hean a mandatory grant of _
conditional -'sfay in all cases. Th . |- because the Provisions of the Act,
¢specially Section ' 36, would hive 1o pe first applied whereilba
discretionar_yipower Is vested in 1 court,

120. If the first Proviso has to be Interpreted as dope 't Pam Developments
(supra) and merits of the award have 1o be o Otsidered on g prima facie
level as done in Sepco Electric [stpea), 1wis difficult o rule out the
existence of an unconditional s, HE Cases outside the second Proviso.
A closer analjréis of the decision Sepco Electrie (supra) and ths
Court’s interpretation of the firs Proviso in Pam Developments (supraj
suggests thai:'l.xlncondilgtfn;il Stays can be granted E¥en in cases outside

the second Proviso.
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121.AL this stage, we must look into one decision of the Bombay High Court
in the casec of ITD Cementation India Ltd. v. Urmi Trenchless
Technology Put. Ltd., reported in 2020 SCC OnLine Bom 10611,
wherein the High Court after referring to and relying upon Pam
Developers (supra) observed as under:

“11. The provision of Section 36(3) are clear, that
one must have regard to the provisions of the
Code of Civil Procedure 1908 (“CPC”) and
specifically the provisions of Order 41 Rule 5
while addressing the question of stay. The words
‘have due  regard’ have received judicial
mterpretation.  Certainly  there is no  blanket
prolubition barring a Court from unconditionally
staying either a money award or a money decree.
The three fold requirement of Order 41 Rule 5(3)
will have to be kept in mind. But, as the Supreme
Court held i Pam Developers _ Private
Limited 1. State of West Bengal (2019) 8 SCC 112
the promswons of Order 41 Rule 5 are for
guidance. They do not indicate that a Section 36
Couwilt  lacks all discretion to grant an
wnconditional stay. That said, it is equally well
settled that « strong and exceptional case must
be e for unconditional stay of a money decree
ar a tmonelf aitard. The three maltters to consider
under Cheder A1 Rule 5(3) are (a) whether the
Applicant wnll be put to a substantial loss if stay
1s refused, (b whether there is a delay in making
the applwation and (c) whether the Applicant has
Jurnesho sufficient sccurity to satisfy any wtimate
decrec There s a delay, though slight. I do not
sec howe the queston of substantial loss arises.
The fact that of has suffered an Award is neither
here or thore The thud requirement is that the
party cppdipong for stay must show sufficient
securnty. There s no such attempt made.”
(Lmphasis supplied)

122.1In such circumistances reterred to above, we find it difficult to subscrilie
to the subtiission of Mr. Gaurav Pachnanda, that even for the purpose

ol grant of beneht ol unconditional stay of money decree under Order
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_)gLI.-RuIezﬁ of the CPC; thejudgfnenf~debtor has to make out more than

123.We once again-clarify‘that the analogy of Section 36 of the Arbitration
Act .sought-%%ﬁﬁﬂeﬂ’iﬁﬁﬁa}ipfdpﬁate. The decision of this Court in
Pam Dey; 'F‘rﬁiltfﬁ—{supm] should also be understood and conlined

[

only to -_méttéll'.é:f-gblaﬁ::;g_to arbitration, more particularly, Section 36 of

the Arbitration Act, |
o
G 124, We are of the—ﬁ:t':ﬁr'tﬁai‘. il fraud or corruption or something analogous
to the same.iis-.f?anlr)n‘in' be seen for the purpose of aranting benefit of
unconditional stay of execution of money decree then in such
{:ircumstances,-, the --dee;-ee holder may argue that altho 1gh there rro

not be a valid service of Summons (o (he «:ff'ﬁ‘rld;llll,a'.itlti_!_{tnf_‘.n[—d&bmr

125.The first thing that the Division Bench of 1}, High Court looked ints
was that the Suft,had:fproceedcd In the absence of the respondent
herein, In the ai'di‘eééﬁid context, the lindines recorded by the Division
Bench may be looked into:
“168, WE-'abe Jind prima facte subistance T Te
Contenﬁmjt‘s;'ﬁifaﬂr.-Nigam and Mr. Koaul that the
mannerin whicH, afier excluding all o ferdeent s
from the Proceedings, the cngire- trctl of the st
arguments and rendition Of jucgrient tooh e

solely in the presence of the plainy Lafestyle,
may not sustain legal scruting
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169. The learned Single Judge has repeatedly
observed, in the impugned judgment, that
Amazon Tech was deliberately staying away
[from the proceedings despite being aware of their
pendency, and has relied, for the said purpose,
on the order daled 5 September 2022 passed in
the suil. A reading of the order discloses that the
appearance of Counsels are noted only for
Defendant 2 Cloudtail and Defendant 3 ASSPL.
The mere fact that learned Senior Counsel
appearing for Cloudtail advanced a submission,
on behalf of his client as well as on behalf of
Amazon Tech, that they were willing to suffer
reasonable damages, cannot be seen as proof of
Amazon Tech being aware of the proceedings or
deliberately refraining from participating therein.
Even prior to this date, Amazon Tech had been
proceeded ex parte on 20 April 2022, As a matter
of fact, therefore, Amazon Tech was never present
before the learncd Single Judge on any date of
hearing.

170. When one peruses the orders passed in the
suit, wvis-a-vis the notings of the Kegistry, it
becomes apparcnl thal, in fact, no summons in
the suil were ceer served on Amazon Tech. This,
to our mind, 15 a scrous nfumity, which may
plague all other procecdings. Amazon Tech was
proceeded ¢x parte, hiy the learned Single Judge,
on 20 April 202 In the order passed by the
learned Jownt Kegustrar on 7 July 2021, which
was the immoediately proceding effective date, it
was specifically noted that there was no report
regarding scroce of the swl on Amazon Tech. In
the circumstances, Lifestyle was drected to file
an affidavit of scroce. No affidavit of servicz was
filed by Lifestyle, hetween 7 July 2021 and 20
Apnil 2022, The only affidamt of service which
was fiied by Lifestyle was of 25 March 202 1. That
affidavit encloscd. byt cn emad dated 8 #March
2021. No cmel, after 8 Mairch 2021, was sent by
Lifestyic to Amzon Tech, There is no questiorn of
the surunons hamng been served by the email
dated 8§ March 0200, as thedelay i filing pracess
Jee was condoned onliypon 1O Aprid 2021 Afier 16
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-April EOQJ,Hlesummns have never peen sent to
Amazon Tech)' by Yy means of communication
including ‘email, J was for this reason that the
orde‘r?dgtédf 7 July 2021 of the learned Joint

email dated'ﬂ-'Mdrch 2021, all the docurments
relating to the suil, as well as applications {file]
therewith, were Jorwarded g Amazon  Teol
Besides, dye compliance with he requirerncits of
the proviso to Order XXXIx Rule 13 of the ¢pc
Wwas also ensyred. In these CUrCUmstciree . Mr.
Pachnandg’s ‘submission s that the (loaried
Single Judge was correct in holding thot Ay, ‘o
lech deliherately absented uself jronn iy
Proceedings and cannot, now, there ore, scek to
raise a grievance that it was Proceedecd v syir s,

172, We cannot, in !tiw, accept the subniising,

173. The law does not require q defenctan: 1,
enter appearance in a suit, unless sunii,,. t
the suit-are seryeg on it. The Commercia/ ¢ G
Act, 2015 contains s‘fric!prauisfar'as i that vocond
No amount of Service, on the defendant, ¢ 1)
Papers relating to the suit, by the Plamntif], s
actual summons issued by the SULL, car comyed .
-_!e-_ﬁendanr, in‘law, to enter appearcnce. T Ji,,
does not permit defendant to be Procecdedd oo
parie, even hefore SUmmons in the suit qre ., el
oitil. This is Plain, and elementary. 1. learieed
Stngle Judge could not, therefore, have proceocdeod
against Amazon Tech ex parte on 20 Apnt )0
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even before formal summons in the suit had been
served on it. In doing so, it appears that the
learned Single Judge was not made aware of the
order passed by the learned Joint Registrar on
the immediately preceding date, 1.e. 7 July 2021,
in which it was specifically noted that there was
no report regarding service of the suil on Amazon
Tech. In holding that Amazon Tech had not
appeared despile service and, therefore,
proceeding against Amazon Tech ex parte,
therefore, we are of the opinion that the learned
Single Judge materially erred in law and on facts.

174. This, by itself, is a lapse serious enough to
vitiate all proceedings in the swil after 20 April
2022, at least insofar as the appellant Amazon
Tech is concerned. It also, therefore, suffices,
even by iself and independent of all other
considerations, as cnoudgh 1o Justify
entertainment of the presenl appeal without
requiring any deposit of the decretal amoun? to be
made by Amazon Tech

175. We also find considerable substance n the
submission of learncd Scor Counsel for the
appellant Amazon Tech that. o any cvent, all
these developments took place al a time when the
damage claimed by Lifcsiyle were only to the
tune of T 2,00,05,000/  lnhancement of these
damages are necessattly o he procecded by an
amendment of the plait, of rwhuch Amazon Tech
had to beput on due notice. Thes waes never done.
In fact, the written subnu-sions filed by Lifestyle,
which enhanced the damuages. carlier computed
at ?20,0051000_1’;— Lo & 37850 croves, were also not
served on the Appcllant  Amazon  Tech, In
accepling the enhancemoent of the claim Jor
damages, therefore, we agroc unth learmed Senior
Counsel for the appcllaunt Amazon Tech that the
learned Single Judge heos not acted stretly in
accordance with the faio

176. In some circumstaneces. e are =0 of the

opinion thal lifestyle connot sech  sancluary
behind Orcier VIT Ruder 2o Cavddo VI rily ;'-jf The
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CPC; or even Ruje 120 of the IPD Rules. Order viI
Rule 2, in Jact requires g pfa:’ht, seeking recovery
of money, to state the precise claimed amount.

the possession of the de_}‘éndants, or any debi of
which the valye Wwas not ascertainapie. Moreouver,
rara 86 of the Impugned Judgment records the
Submission of Lifestyle that i was not pressing
for its prayer for rendition of accounts. 1, that
mew of the matter, the proviso to Order ViI Ryle »
of the cpc would not apply, and the matn

only @ 2,00,05,000{*. There is, therefore,
Substance in the contention of learned Senior

amendment of the Pluint, the damages cowuj not
have been enhanced, much less to ¢ 3780 crores

177 Order vip Rule ?_,plain,ly,-d%;es not apply, o
it exempts q plaintiff from requiring to claim
“yeneral or other relief”, apart from the specific

relicf sought in the Plaint.

1S required to pe addressed is whether (i) a claim
for damages, assessed in ' the plaint aqr ¢
=.00,05,000/ -, could be inflated 1o ¢ 3780 croves
merely in written subm:’ssz’qns filed by e

Pletintiff after conelusion of arguments, without
wnending the plaint qrd without even serving
Copy of the written submissions on a defenciant
against whom the enhanced damages pere

clatimed qnd () the Court would, in syeh
cireumsiea nees, hape awardeed damages I excess
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of * 336 crores, withoul uny prior opportunity to
the concerned defendant to contest the proposed
Judgment.”

126.The second relevant aspect that the Division Bencn looked into was
the fact that there were no pleadings of infringement against the
respondent herein worth the name. In this regard, the following
observations are relevant:

“156. Mr. Sai Deepak, appearing on behalf of
Lifestyle and supplementing the submissions
advanced by Mr. Pachnanda, sought earnestly to
convince us that the requisite factual basis or
alleging involvement of Amazon Tech win the
infringement of Lifestyle’s reqistered trademark,
is forthcoming in the plaint. We are unable to
agree.

157. We have already set oul. from para 29 of the
present judgment on words, the reicvant
averments contained in the plaint. We do not find,
therein, any prima facie sustainable allegation of
involvement, by Amazon Tech, in any
infringement of Lifestyle’s requstered trademerk
158. Para 41 of the plaint alleges that Ameazon
Tech is, under is braried SYMEBOL'
“manufactuning, offering for sale and/or selling
products which bear the infringirng logo miark
These allegations are completely defoated by the
assertions in the replication filed by Lifest;le, to
the written statement of Cloudicil wlso
reproduced supra - that it woas  Clowcdtald
manufacturing and selling the apparcl bearnng
the mark, and, thereby, infritiqig Lifostgle's
registered trademark.

159. Para 41 goes on to state that ASSPL woas
selling products of Amazon Tech on its plalfonm
under the trademark ‘SYMBOL'. bearnng the
infringing mark. This allegation,  ageir, s
ncorrect. The products sold by ASSPL were not of
Amazon Tech, but of Cloudied  The  anly
connection of Amazon Toech, wnth the sl
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Products,  ‘was the ‘SYMBOL’ mark, which
Cloudtail ‘affuced on the é&zﬁ_,a’ppdr}e! under
license from Amazon Tech, This'does not, in any
way, connect Amazon Tech with the infringing
mark. : '

apparel purchased by L{festyiéa, only contained
the name ane details of Cloudtail. Despite this,
para 48 of the plaint alleges that it was an
“admutted case of Defendant No 3 (ASSPL) that
orders for the nfringing product of the Defendant
No | (Amazon Tech) are being Julfilled by
Defendant no 2 (Ciﬂudmﬁ)”, without any such
‘admitted caqse” being avaifabl'é: on record. The
plaint does net disclose where this ‘admission” is
to be o 4

I61. At this juncture, we may also refer to the
affidavits dated 2] July 2022 gnd 1 September
2022 of ASSPL, on which Mr. Pachnandag Sought
ta place relianee as Supporting the Jinding of the
learnedd Stngle Judge, in the Empugnedjudgmenz,
that  Amazon Tech, Cloudtail ang ASSPY,
constitule a “cohesipe commercial entity”. We find
no such inference being fortfmoming from the
atfidauvits. | ‘Y case, we are not concerned,
here, wnth the triterlink, as comrmercial entities,
betiween Amaron Tech, Cloudtail and ASSPL.
they are, acdmittedly, independent commercial
enliles, as was, in fact, noted by the learned
Stngle Judge in the order dated 12 October 2020,
"eproduced in  parg 19 of the tmpugned
rdgement. Whet s 1o be seen is whether there
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was any malerial to indicate involvement of
Amazon Tech in the allegedly infringing activities
of Cloudtail. There is, in fact, none.

162. Apart from this, the plaint only refers,
repeatedly, to the infringing mark as belonging (o
Amazon Tech aund has having been adopted by it.
No Jfactual basis for these allegations is
Jforthcoming.

163. We have already explained, in para 18 to 26
supra, why it cannot be said that any substantial
allegation of involvement, by Amazon Tech, in the
allegedly infringing activities of Cloudtail, by
affucation of the mark on the apparel sold by i,
can be said to exist.

164. This, therefore, is not merely a case in which
damages have been awarded against Armazon
Tech without any finding, by the learned Single
Judge, of involvement, in the alleged infringing
actwities, but ts, in facl, a case where no such
pleadings exist.”

127 The third aspect which the Division Bench looked mto was one

relating to no pleadings for the purpose o0 claiming  Rs

)

S0, 02.87,000/- towards damages. In this regand, the findings
recorcled are:

“136. Leave alone the fact that there twcire no
pleadings, claiming ¥ 336,02,87,000/ | there
were also no pleadings on the basis of wiuclh 1
clatm  could be supported or sustawcd he
learned Single Judge has herself ventured .t an
cxercise of computing the awardable damcge s as
¢ 336,02,87,000/-, without the said oxcreise
being supported by any pleadings of Lile <l
I'he position that has resulted is, therefore, 1hi
() the pleadings of Lifestyle only justificd
damagqges of < 2,00,05,000/—,

() without amending its pleadings, Lifostiple,
s wnitien submissions before the learnced Sinegle
Judge, worked out the damages (o whieh it woas
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-allegedly entitled as approximat
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even at this juncture, that the learned Single
Judge has, in para 99 of the impugned judgment,
observed that Amazon Tech was identifying itself
as an intermediary. This is a prima facie
erroneous finding. At no point of time has Amazon
Tech claimed to be an intermediary. In fact, in
earlier orders passed in the suit, particularly in
the orders dated 2 March 2023 and 7 August
2023 — which the latter was passed by the
learned Single Judge herself — it has been
correctly noted that Defendant 3 ASSPL was
claiming to be an intermediary and was, in fact,
one. In the impugned judgment, therefore, the
learned Single Judge has proceeded on an
apparently mistaken assumption that Amazon
lech was also claiming to be an intermediary.
113 Returning to the findings in the impugned
wdgment, following the adverse observations
reqarding the menace of e-infringement 1s ¢ new
species of trademark infringement, which poses
stgniftcant challenges in localising of liability, the
learned Single Judge proceeds, in para 45, (o
charactense the present case as a case of ¢
vifringement — with which there can be no serious
cawl Following this, however, the learned Single
Judge was on to note that the brand ‘Symbol
boing used by Cloudtail, was owned by Amazon
tech This is  also; however, is difficult (o
ndderstand how the ownership, by Amazon Tech.
af the brand ‘Symbol’ is of any relevance. The
mark “Symbol’ ts, quite clearly, not infringing i
naiisre

I'4dn fuct, even the plaint in the suit does nol so
assert. The case that Lifestyle has sought to buiicd
tp, o the plaint, is that, as the infringing marh
liqured on the same apparel, which bore (he
SYMEBOL" mark of Amazon Tech, Amazon Tech
could  not  escape lability from the tort of
tifringgement by use of the mark. n ow
considered  mew, the said plea, which s
apparently found favour with the learned Siagle
iadie wcthe impugned judgment, has no basis i
leay

tas The learned Single Judge proceeds (ol
cottsicderable stress on order dated 5 Septen:ber

|':-|_1_'.| L2 ol T3



infringement and agreeing (o Pay  damages,
S'ignz_'ﬁcanuy, prior to the passing of this order,

Parte on 20 April 2022 Lven if it were to be
assumed that Amazon Tech had agreed, through
learned Counsel whe appeared on behalf of
Cloudtail, 1o suffer reasonable damages, that
statement, Y at all, was made: at the slage when
the damages claimed by Lifestyle were of ¥
2,00,05, 000/ - In the face of this claim, it would

September 2022 amounts lo an admission, by
Amazon lTech, 1p suffer damages of 2
336,02’8?,0(3{1/ , Before dwarding  sych
damages. therefore, o Has wncumbent gn the
learned sin gle Judge 1o e Hder specific Jindings of

__fnfn‘ngemenf, or at least of complicity in the -

'inﬁirzgfng acltivities, by Amazon Tech With

grealest respect, we o not find this to hape been .

done,
. J46. Parg 17 of the fmpu;;m-u’_,u.m’gmenr observed
that Amazon Tech, Clowdtagi and ASSpL were
“closely related Lo or interhinked with each other”.
Para 48 records that “if | ‘4 malter of puplic

knawfedgr' that the WO amazen in platform is -

closely linkeg with Defendant No.. I*. ie- the
present appellant Amazon Tech. 13, a large extent,
& is clear that ihe [:rr;m_r;ne-:'!_,mdyf.‘nn.'nt Proceeds
._on the premise thar Amuzon Tech ¢ loudtail and
-'KSSPL, Le. all the rfr?ﬁ-.‘n.ffan{.-\', were acling in
coneert el Lrere: orpe Cotmntercigf crlity.

147 We also fined, prima facie, thai the learned
Single Juclge: has, in parg 52 of the pugned
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Judgment, completely misread the Licensing
Agreement dated 23 December 2015 as fastening
liability on Amazon Tech for infringement
whereus, in fact, it does nothing of the kind. The
learned Single Judge observes that the License
Agreement dated 23 December 2015, between
Amazon Tech and Cloudtail indicated “that
Amazon  retains  significant control over
Cloudtail’s branding and distribution act:vities”.
Following this, the learned Single Judge returns
an optnion that “the clauses in the Agreement
clearly diminish Amazon’s liability to distance
itself from the alleged infringement commited by
Cloudtail”, that “the contractual restrictions on
unauthorised trademark use, coupled with
ndemnification obligations, provide strong legal
grounds for (Lifestyle) to argue Amazon’s direct
mvolvement in trademark infringement”, “the
agreement being a license agreement, Defendant
No. I being a licensor an Defendant No. 2 teing a
licensee, any infringement or unlawful use by the
licensee wouwld also  affix liability about the
licensor”,  “while licensing the word mark
SYMBOL" Amazon would be unable to distance
itsel] from the use of the accompanying horse logo
device mark ™ and that “thus, the consequences of
wifringerment squarely fall upon Defendant No. 17,
s We are, pnma facie, unaware of any law
whuch supports these observations and Jfindings.
The Licensing Agreement dated 23 December
2015 was restncted to the ‘SYMBOL' marlk;,
owned by Amazon Tech. Amazon Tech had, by
the aqrecment, licensed, to Cloudtail, the right to
use the mark “SYMBOL'. The agreement does
nothing beyond this. By no stretch of imagination
couldd  be  lacensing Agreement be read as
cuthorising Cloudtad to affix, on the appare: sold
by it, the allegedly infringing mark. In fact, the
Licensing Agreement makes no reference to the
satd merk at all, obviously because Amazon Tech
fiad no concern with the said mark. If, therefore,
Clavdtad did affiv the mark on the apparel sold
by it it certamly did not do so by virtue of any
aunthorisation  or  permission granted by the
Licensing Agrecment dated 23 December 2015, In
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- Jfact,ithe Licensing Agreement conlained a specific
clause proscribing any infringement, by Cloudtail,

. of . the trademark of any third partu, and
indemnified A mazon Tech in that regard.

Amtizah;'.TecH had only licensed, to Cloudtail, the
- rghtto usethe ‘SYMBOL’ mark, 1e are unable to
understand how Amazon Tech could pe fastened
with lability for use, by Cloudtail, of the mark,
with awhich the Licensing Agreement - and,
indeed, Amazon Tech itself - had no concern

150.: Needless to say, a licence by one party to
another, to do q particular act, cannot renaer the
Jirst party liable for every mfringing or tlecal act
comimitied by the second, in the absence of any
material to indicate that the commission of the
illegal nfringing act wes also authorsed by the
license, The findings in parg 5o of the impugned
Judgment, in our prima facie view, qre conlrary to
this principle which, according to us, i« praciically
Jossilized in the law. They, therefore, suffer from
patent illegality.

1581. In para 98, the learnecd Stngle Judge
observes - that the judgment teotdd  procesd to
exarmine, inter alia, “the degree of . ilpatility of
the -Defendants". Paras 98 1o 9q 1roceed,
apparently, (o recorg certam  observctions
regarding Amazon Tech which, i our e, are
not . inﬂﬂ'minﬂ!ing M any  manner Hefore,
howeuergf adverting thereto, the |, “rned Smgle
Judge observes, in para 98 ancl i i opening
part. of para 99 of the f'mpuym*rf_,l.l.frh;m.*n.f. that
the mark ‘SYMBOY/. L of which the Gl to wuse had
been licensec by Amazon Tech 1o Cloucdtadd, 1oas
used “along with” (e vifringing inark the
apparel sold by Cloudtail Even'if it ws. wwa are
. unable .tg. understancd  how, any  lhability o
responsibility for tiringement, on (e Gqrovnd, be
Jastened on Amazon Tech. Amazon Tecl was not
the manufacturer of the upparel o terhich the
inﬁ'inging mark was usecd It hae never licensed,
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to Cloudtad, the nght to use the infringing mark,
with which, in fact, it had no concern. In fact,
Cloudtail itself conceded, before this Court on 2
March 2023, that the decision to use the
infringing mark on the apparel sold by was not of
Amazon, but of Cloudtail itself. Unfortunately, the
learned Single Judge has entirely overlooked this
concession, regarding which no objection or
reservation was ever expressed by Lifestyle,
etther before this Court on 2 March 2023 or at any
point thereafter. In view thereof, it is plainly
obvious that the affixation, on the apparel sold by
Cloudtail, of the infringing logo, could not
incriminate Amazon Tech in any manner, merely
because the same apparel also happened to carry
the ‘SYMBOL’ mark, the use of which had been
licensed by Amazon Tech to Cloudtail.

152, Para 99 of the impugned judgment proceeds
to observe that Amazon Tech was “one of the most
dominant players in the ecommerce space”, that
it “possesses ways and means to utilise its
donunanl presence in the e-commerce space (o
promote its own products as also products which
tt might otherwise wish to promote”, and that it
had “the leverage through its own platforms to
didute Plamtiff’s brand/ logo by indulging in deep-
discounting of s own products which compete
with the Plaintff by nsing a similar mark/logo”.

These findings are, prima Jacie, entirely in the
realm of presuwmption and conjecture. They reflect
an tmpression, by the learned Single Judge, that
Amazon Tech was i a position to indulge in
infringing actintics by means such as deep
discointing - with respeet to which there is not
even a whisper of an allegation against Amazon
Tech i the entire plamt of Lifestyle — and that,

therefore, it must have done so. On the face of it,
we are of the mew that these findings suffer from
perversiiy i law, and cannot, therefore, sustain.

153, Para 99 goes on frirther to observe that “it is
reell knowen reality that all 3 Defendants belong
lo the Amazon Grovgs of vinparnies and operate
as o cohesise connmercial ntuy ™ This finding hus
nothing fortheomineg, availlable on the record, lo
support . There s cortamly no pleading to that

(]
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o ,eﬁectm?he!fp!aint, Jiled by I:t':festyle, does not

; -allege, even ' indirectly, that Amazon Tech,

Cloudtail ,and* ASSPF, constituted -a “cohesipe

o commerdaf'é;é.'ﬁtity”. A finding that 3 companies,

‘oo WHICK :arervindependent corporate ventures,

.adﬁéﬁtﬁ?éi&_%ﬁ%’sibecommercid! entity, cannot be

i retr.{med*tbﬂ*}ﬁ;atany pleading to that effect. We

mmnﬂmiﬁééifo observe that the learned Single

- -Judge; has; iin .so holding, made out o case in
—JavourefLifestyle which it itself did not plead.

- 154. Thére-aréno other Jfindings, in the impugned

learned Single Judge has adversely commented

on .what she perceives gs Amazon Tech’s o
deliberate ahsence from the Proceedings 1n the

suit..Even if it were to be presumed, merely for

the sake:of argument, that Amazon Tech look ¢

conscious decision not to participate n the suit
proceedings, - that cannot Justify mudeting it with

damages of ¥ 336,02,87,000/

155. The case, therefore, is one of awarding, 0
against Amazon Tech and in favour of Lifestyle,
of damages'_of? 336,02,87,000/ without any
sustainable * finding  of nfringement,  or of
complicity in nfringement, agamst  Amazorn
Tech.”

129, If the DivisiﬂnBench-after looking into all 11 relevant aspects referra
to above thbﬁgﬁ%—ﬁf—?iﬁ -gfant benefit of uncondi tonal stay of ::x-::cutié
of money decree. thén, applying the py inciples of law discussed by us,
it cannot be said that 'tll]e Division Beneh committed any error mueh

less an error of law .in Passing the Impugned judgment and order.

130.1t goes without saying that whatever s been observed by (he Division
Bench in its impugnéd_judgmﬁ:nl. and order is not an expression of any
final opinion but. are. prima face obscrvatinons for the purpose of

granting the 'reﬁﬁ_f'ﬁ_s_"p_r_.afféd for by the respondents.
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I131.1t is necessary for us to observe that the Court’s jurisdiction over a
respondent is founded on a valid service of summons. Without a valid
service, the Court cannot acquire jurisdiction over the respondent,
unless the defendant voluntarily submits to it. The original defendant-
respondent must be properly be apprised of a pending action against
him and assured of the opportunity to present his defenses to the suit,

Proper service of summons is used (o protect one’s right to due process.

132. In an action strictly in personam, personal service on the defendant is
the preferred mode of service, i.e., by handing a copy of the summons
to the defendant in person. If defendant, for excusable reasons, cannot
be served with the summons within a reasonable period, then
substituted service can be resorted to. While substituted service of

summons is permitted, it s extraordinary in character and in

derogation of the usual method of service.”

133.In the case in hand, what is tmportant for us to note is the Order paséed
by the Joint Registiar (udicial) of the High Court of Delhi dated
01.03.2021 which reads thus.

“CS(COMM)14.37 2020
“1. Wrilten staterment filed by the defendant No.
2 & 3 with afficlceint of admussion/ denial.
2. Replication to the written statement of the
defendant no. 3 ot by affidauit of
adrmission/ denieal of the documents has been .
Jiled by the plaintiff
3. It is submitted by counsel for the plaintiff that
replication and affidamnt of adnussion/denial of
the documents qua the defendant no.2 has also
been filed but the came iy ligitiey wrder scrutiny.

fuenent fo ensure that
replication and affidame of achmission/denial of
the dociunents: e plicced an cocored.
4 Affidait of serviee filed bug the: plaintff reficets
that entire: pugr bock 1o delivercd to the
defendant no | throuah speed post and courier,

Let necescrr wlopia i
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L

(1)

{1

However,: from the report of the Registry it
appears that. PF was not filed for service of the
defendant no.1 ang summons of the suit through
e-mail .and ‘Whatsapp were npt issued to the
defenc,i’qnt{:qf'i «asper orders of the [on ‘ble Court
which i§ dated 12/10/2020. Let the graer pe
complied with; afid process be Issued, returnabie
Jor the next date, :
5. Re-notify the matter Jor compietion of service,
eompfeiaiﬂni-afjjféa_@i‘ﬁgé'ahd admission/ denial of
the documents o 29 April, 2027 »

(Emphasis Supplied)

F. CONCLUSION

134, We Summarize our fina] contlusion on the grant of benefit of s

Order XLI Rule 5 contains the provisjon for the grant or refusal
ol stay of execution of the decree by the appellate court under
the CPC. 1t Categorically stipulates that mere liling of an
appeal against an order of execution, shall noy PSSO facto

Uperate as stay of Proceedings. Any execulion proceeding o

o

ay of

“n order therein, shall be stayed only if 4 specilie, reasoned o

order granting such stay is passed by the appellaie court, after

Proper application of mind.

IFor the grant of stay of execution of decree in terms ol Ordey

NLI a prayer to such effect has to be specifically made (o (1.
St

“ppellate court and the appellate court has ihe discretion 1o

e _—
Brant an order of stay or to refuse the samece

Urder XLI Rule 3(3) of the Cpc pProvides  fo satislaction
terarding sufficient cause as a pre condition for granting

benchit of stay of execution of decree, and i casts an obligation
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(1)
| ol
|
.|
V)
J
(V1)

upon the appellate court to record its satisfaction for stay of

execution such decree.

The power of the Appellate Court to order stay of execution of

the decree is circumscribed and made subject to the existence

of a “sufficient cause” in favour of the appellant being shown.

e

—————

In order to ascertain whether a “sufficient cause” exists for the
grant of stay of execution of a decree under Order XLI of the
CPC, the appellate court as per sub-rule (3) of Rule 5 is
required to examine:-
(i) Whether there will be substantial loss to the party
applying for stay;
(i) Whether the application has been made without
unreasonable delay; and
(i) Whether security has been given by the applicant for

due performance of the decrec.

For the grant of stay ol exccution of the decree, ‘he appellate
court is required, after perusing the matenials on record, to
assign reasons for its satislaction regarding the existence of a
“sufficient cause”. Such reasons should be cogent and
adequate. The reasons assigned must indicate the necessity
for the status quo prevailing on the date of the decree and/or
the date of making of the application lor stay, to continue by
granting stay, and not merely the recasons why stay should be

granted.

Although, Order XLI Rule O of the CPC, uses the word “shall”,
yet a combined reading of the sumn and substanee of Rule(s)
1{3) and 5(5) would reveal, that for the grant of stay of

execution, it is not mandatory [or the appellate court to impose
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(Vi)

(V1)

(1X)

A deposit is not a condition ;'jrt;gédégt-for an order of stay of
execution of the decree by-tl_:le appellate court. The only
guiding factor and snltamtory m-and_ate, for the grant of such
stay of execution as indicated ip, Rule 5, is the exislence of
“sufficient cause” jn favour of the appellant, on tte availability

ol which the appellate court would be Inclined to pass an orcer

ol 5t ay.

For the grant of benefit of an u.ncnl"ldil:tional stay of execution
of & decree, an éxceptional case hag to be made ot bef, re thie
“ppellate court. This discretim_'i of the ;appeil.qtc- court to grag
40 unconditional stay of execution of decree must g be
exeressed arbitrarily. [t must be exercised sparinaly and only
M an exceptional case is ma&eﬁutfnr such stay in view of (j-
peculiar facts and attending circumstances of the case befo-e
i ;

A lodestar  for bringing a case within (he Purview  of
exceptional case” for the purpose of granting Lenelit of
uncotiditional stay of the execution of money decr by the
appellate ey would be, if the money decree in question .

{t) i r_.-g;-:.-p,inusly perverse;

(1) is riddled with patent illegalities:

(W) s Faciaily untenable; and /or
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1350 view of the aforesaid, we have reached the

(iv)  such other exceptional causes similar in nature.

(X)  For the purpose of the grant or refusal of stay of execution of
the decree under Rule 5 of Order XLI, it is immaterial whether
the decree is 1 money decree or any other decree. The langaage
couched in the said provision is very ctc;;: Order XLI, Rule 5
of the makes no distinction between a money decree and other
decrees, and the said provision applies with full rigour in both
instances. Yet as a rule of prudence and estabiished practice
evolved over a period of time, no stay of execution of a money
decree should be granted, except on the condition that the
decretal amount be deposited in the co urt. however, such
condition for deposit cannot be said to be mandatory and non-
prescription thereof does not operale as a bar 1o staying the

execution of a money decree.

(XI) There is no provision under Order X1 Rule 5 ol the CpC
imposing a mandate to deposit cash sceurity as the only mode
of security for execution of the decree. Security, for the
purpose of the said provision, can be in (he shape of properiy,
bond and or in the form of an appropriate undeciaking from

the appellant to abide by the decree, sceking stay of execution,

conclusion that we-
should not disturb the impugned judgment and orde passced by the

Division Bench of the High Court.

v 1 fax peepss

i s necdiess Lo clarify that the main appeal shall be decided an it

own merits and without being influenced in any manner by anv of the
observations made in the impugned judgiment and ordor Petssed by
the Hhgh Court mcluding our judgimen |
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137.1t shall be open for the parties to put forward all contentions available

to them in law at the time of the final hearing of the Regular First

Appeal.

138.Registry shall forward one copy each of this judgment to all the High

Courts.
e RN RS S o e J.
~ (J.B. PARDIWALA]
-
- P e T e e
; [IK.V. VISWANATHAN]|
New Delhi;
7ith October, 2025.
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