
RINCIPAL DISTRICT AND SESSIONS JUDGE:
OFFICE OF THE P

YADADRI-BHUVANAGIRI.

Endt.Dis.No. 20 (/ §/2025/A1, Dated: #4 -12-2025.

direction to comply the directions in the Judgment

dated 07.10.2025 of Supreme Court of India in Petition for Special Leave to

Appeal (C) No.19767 of 2025 between Lifestyle Equities C.V. Anr. Vs. Amazon

Techologies Inc.”.

“Communicated, with a

PRL.DISTR & SESSIONS JUDGE,

ada! 1

To

All the Judicial Officers in Yadadri-Bhuvanagiri District Unit.



HYDERABAD
Dt: || .11.2025

5. GOVERDHAN REDDY
REGISTRAR GENERAL

: ROC,N0.2267/S0/2025
Ta
All the Unit Heads in the State of Telangana.

6ir/Madam,

Sub:- High Court for the State of Telangana — Letter received from
the Assistant Registrar, Supreme Court of Indka, New Deft —
Forwarded a certified copy of the judgment dt.07.10.2025 in
Petition for Special Leave to Appeal {C) No.19767 of 2025
between Lifestyle Equities C. V. Afr. Vs.-Amazon Technologles
Inc. —As directed — Forwarding the: same for information and
necessary compliance — Reg. :

Refi- Letter D.N0.38535/2025/SECXIV} dt.11.10:2025 from the
Assistant Registrar, Supreme Coat of India, New Delhl along
with a copy of the judgment.

kK kale

The Hon'ble Supreme Court of India while defivering the judgment

dt.07.10.2025 in Petition for Special Leave fd Appeal (C} No.19767 of 2025

between Lifestyle Equities C. V.  Anr. Vs. Amazon Technoldgles Inc.,

ssued certain directions, for compliance.

Therefore, as directed, while enclosing p. copy of the judgment of the

Han‘ble Supreme Court dt.07.10.2025 in Petitioft for Special Leave to- Appeal (C)

Ne:19767 of 2025 between Lifestyle Equities C. {. Anr. Vs; Amazon Technologies

¥ ie Inc., I am to request you to circulate a copy of{the above said. judgment among

the Presiding Officers, in your Unit and to see| that the directions made in the

Judgment of the Hon'bie Supreme Court are being complied with.

WP Yours sincerely, 2

peck Pur I
Pp ns01 gc 2 os
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about:blank

11:56

1 Communications Should be
(Addressed to Registrar by
IDesignation and not by Name.
Pin Code - 110001

From:

The Assistant Registrar,
Supreme Court of India, New Delhi.

To,

1 THE REGISTRAR GENERAL,
HIGH COURT OF ANDHRA PRADESH
AT AMRAVATI,
DISTRICT- AMRAVATI, ANDHRA
PRADESH

2 THE REGISTRAR GENERAL,
HIGH COURT FOR THE STATE OF
TELANGANA AT HYDERABAD,
DISTRICT- HYDERABAD,
TELANGANA

THE REGISTRAR GENERAL,
HIGH COURT OF JUDICATURE AT
HYDERABAD FOR THE STATE OF

i: .TELANGANA AND THE STATE OF
ANDHRA PRADESH,
DISTRICT- HYDERABAD, ANDHRA
PRADESH

4 THE REGISTRAR GENERAL,
GAUHATI HIGH COURT,
DISTRICT- GUWAHATI, ASSAM

5 THE REGISTRAR GENERAL,
HIGH COURT OF JUDICATURE AT
PATNA,
DISTRICT- PATNA, BIHAR

6 THE REGISTRAR GENERAL.
HIGH COURT OF JUDICATURE AT
BOMBAY,
DISTRICT- MUMBAI, MAHARASHTRA

7 THE REGISTRAR GENERAL,
HIGH COURT OF CHHATTISGARH AT
BILASPUR,
DISTRICT- BILASPUR,
CHHATTISGARH

8 THE REGISTRAR GENERAL.

about:blank

Delivery Mode: Registered

D. No. 38535/2025 /SEC-XIV
SUPREME COURT OF INDIA

NEW DELHI
11th October, 2025

PID: 241812/2025 IN SLP(C)
NO.19767/2025 (SEC XIV)

PID: 241813/2025 IN SLP(C)
NO.19767/2025 (SEC XIV)

PID: 241814/2025 IN SLP(C)
NO.19767/2025 (SEC XIV)

PID: 241815/2025 IN SLP(C)
NO.19767/2025 (SEC XIV)

PID: 241816/2025 IN SLP(C)
NO.19767/2025 (SEC XIV)



11/10/2025, 11:56

bout:blank

about:blank
. HIGH COURT OF DELHI AT NEW

©" DELHI,
DISTRICT- NEW DELHI, DELHI

9.- THE REGISTRAR GENERAL,
"HIGH COURT OF GUJARAT /AT
AHMEDABAD; %
DISTRICT- AHMEDABAD; GUJARAT

10 THE REGISTRAR SHNERAL,

1jayTHE REGISTRAR ENERAL,
HIGH COURT OF JAMMU & KASHMIR
AND LADAKH AT JAMMU,
DISTRICT- JAMMU, JAMMU &
KASHMIR

12 THE REGISTRAR GENERAL,
HIGH COURT OF JHARKHAND AT
RANCHI,
DISTRICT- RANC JHARKHAND

13 THE REGISTRAR .GENERAL,
HIGH COUR! { KARNATAKA AT
BENGALURU, *
DISTRICT- BANGALORE,
KARNATAKA

14 THE REGISTRAR GENERAL,
HIGH COURT KERALA AT

DISTRICT- ERNAKULAM, KERALA

15 THE REGISTRAR:GENERAL,
HIGH COUR
DISTRICT-'J
PRADESH

16 THE REGISTRAR:
HIGH COUR! “OE ORIS;
CUTTACK,
DISTRICT- CUTTACK; ORISSA

HARYANA AT prised inl
DISTRICT: LUDHIANA; PUNJAB

18 THE REGISTRAR GENERAL,

PID: 241819/2025 IN SLP(C)
NO.19767/2025 (SEC XIV)

PID: 241820/2025 IN SLP(C)
NO.19767/2025 (SEC XIV)

PID: 241821/2025 IN SLP(C)
NO.19767/2025 (SEC XIV)

PID: 241822/2025 IN SLP(C)
NO.19767/2025 (SEC XIV)

PID: 241823/2025 IN SLP(C)
NO.19767/2025 (SEC XIV)

PID: 241824/2025 IN SLP(C)
NO.19767/2025 (SEC XIV)

PID: 241825/2025 IN SLP(C)
NO.19767/2025 (SEC XIV)

PID: 241826/2025 IN SLP(C)
NO.19767/2025 (SEC X1V)

PID: 241827/2025 IN SLP(C)
NO.19767/2025 (SEC XIV)

PID: 241828/2025 IN SLP(C)
NO.19767/2025 (SEC X1V)
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about:blank

HIGH COURT OF JUDICATURE FOR
RAJASTHAN AT JODHPUR,
DISTRICT- JODHPUR, RAJASTHAN

1170/2025, 11:56 *

PID: 241829/2025 IN SLP(C)
NO.19767/2025 (SEC XIV)

19 THE REGISTRAR GENERAL,
HIGH COURT OF SIKKIM AT
GANGTOK,
DISTRICT- EAST, SIKKIM

PID: 241830/2025 IN SLP(C)
NO.19767/2025 (SEC XIV)

20 THE REGISTRAR GENERAL,
HIGH COURT OF JUDICATURE AT
MADRAS AT CHENNAI,
DISTRICT- CHENNAI, TAMIL NADU

PID: 241831/2025 IN SLP(C)
NO.19767/2025 (SEC XIV)

21 THE REGISTRAR GENERAL,
HIGH COURT OF JUDICATUREAT pp: 241832/2025 IN SLP(C)
ALLAHABAD, NO.19767/2025 (SEC XIV)
DISTRICT-ALLAHABAD, UTTAR
PRADESH

22 THE REGISTRAR GENERAL,
HIGH COURT OF UTTARAKHAND AT  p{p:241833/2025 IN SLE(C)
NAINITAL, NO.19767/2025 (SEC XIV)
DISTRICT- NAINITAL,
UTTARAKHAND

23 THE REGISTRAR GENERAL, PID: 241834/2025 IN SLP(C)
HIGH COURT AT CALCUTTA, NO.19767/2025 (SEC XIV)
DISTRICT- KOLKATA, WEST BENGAL

24 THE REGISTRAR GENERAL,
HIGH COURT OF MANIPUR AT
IMPHAL,
DISTRICT- IMPHAL WEST, MANIPUR

PID: 241835/2025 IN SLP(C)
NO.19767/2025 (SEC XIV)

25 THE REGISTRAR GENERAL,
HIGH COURT OF MEGHALAYA,
DISTRICT- EAST KHASI HILLS,
MEGHALAYA

PID: 241836/2025 IN SLP(C)
NO.19767/2025 (SEC XIV)

26 THE REGISTRAR GENERAL,
HIGH COURT OF TRIPURA AT
AGARTHALA,
DISTRICT- WEST TRIPURA, TRIPURA

SPECIAL LEAVE PETITION

PID: 241837/2025 IN SLP(C)
NO.19767/2025 (SEC XIV)

CIVIL) No. 19767 OF 2025

(Petition under Article 136 of the Constitution of India from the judgement and Order dated
01st July, 2025 of the High Court of Delhi at New Delhi, , DELHI in CMAPPL No. 26455 of
2025)

LIFESTYLE EQUITIES C.V. AND VERSUS
ANOTHER Petitioner(s)/Appellant(s)

about:blank 31a



11/10/2025, 11:56 : about:blank *

AMAZON TECHNOLOGIES INC. ... Respondent(s)

Sir, i
I am directed to forward herewith a certified copy of the order of this Court as containedin the record of proceeding’ dated 07thOctober; 2025 passed in the matter above-mentioned,for your information, hecessary action and compliance.

Yours faithfully,
=

: i} co oe
An STANT REGISTRAR

about blank aa



REPORTABLE

IN THE SUPREME COURT OF INDIA
EXTRAORDINARY APPELLATE JURISDICTION

Petition for Special Leave to Appeal (C) No.19767 of 2025

LIFESTYLE EQUITIES C.V. & ANR.

VERSUS

AMAZON TECHNOLOGIES INC.

JUDGMENT

...PETITIONER(S)

25138678

...RESPONDENT



-J:B4PARDIWALA J.2aTAKDIWALA J.,
For the conve ice of exposition, this judgment. is dividedinto the followin; sparts:-

INDEX

A. FACTUAL MATRIX ....... eee 3i: BISUBMISSIONS ON BEHALF OF THE PLAINTIFFS... 11
«..13

D. REJOINDER TO THE SUBMISSIONS CANVASSED ON BEHALFOF THE DEFENDANTS

E. ANALYSIS ........oooooo
i; History of the Legislation in Question ...........
ii. Principles required to be followed while Interpreting

aa Provision of 4Statute

li. Decisions of various High Courts on the Subject... |
w. Meaning and Import of “sufficient cause” under Order XLI Rule Sof the

S38
Vv. Service of Summons and Irregularity in the Service of Summons 39vi. Reading of Section 36 of the Arbitration Act and Order XLI Rule 3 andRule 5 re Rid i EE " bl

Vi. Relevant aspects which the High Court looked into for the purpose ofsranting unconditional Stay.
F. CONCLUSION
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I.

(]

Our Order dated 24.09.2025 passed in the instant petition reads thus:

“1. Exemption Application is allowed.
2. Heard Mr. Mukul Rohatgi and Mr. Gaurav
Pachnanda, the learned Senior counsel appearing
for the petitioners and Dr. Abhishek Manu
Singhvi, Mr. Neeraj Kishan Kaul and Mr. Arvind
Nigam, the learned Senior counsel appearing for
the respondent.
3. We are of the view that there is no good reason
Jor us to interfere with the impugned Judgment
and Order passed by the High Court.
4. The Special Leave Petition "is, accordingly,
dismissed.
5. In view of the dismissal of the Special Leave
Petition, no orders are required to be passed on
the application for intervention/impleadment and
the same stands disposed of.
6. However, reasons to follow by a separate
Order.”

This petition arises from the judgment and order passed by the High
Court of Delhi, dated 01.07.2052 in the CM Application No. 26455 of

2025 filed in the RFA(O.S.)(COMM) No.ll of 2025 by which the
application filed by the respondent herein (judgment debtor original
defendant) under Order -XLI Rule 5(1) and Rule H(3) of the Civil

Procedure Code, 1908, (for short, “the CPC") respectively care to be
allowed, and thereby the Court stayed the operation of the judgment
and moncy decree dated 25.02.2025 passed by a learned Simgle Judge

mn the suit instituted by the petitioner herein. In short, the Division
Beneh of the High Court granted stay of the execution of the money
decree suffered by the respondent herein without sisting for the
deposit of the decretal amount.

For the sake of convenience, the petitioners herein shall be referred to
as the original plaintiffs and the respondont here shall be referred to
as the original defendant.
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A. FACTUALMATRIX

wide range of: “products including garments, apparels, footwear for men,women and .-children; “furniture, textiles, Watches -and otherlifestyle / personal care products ‘under the trademark Beverly Hills PoloClub (hereinafter referred to as, “BHPC™): .

contending that (he defendant has been unlawfully using a marl:identically or decepti ' similar to the plaintiffs’. trademark, (herch,violating their statutory and common law rights. ly oo
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9: In such circumstances referred to above, the plaintiffs prayed for the
following reliefs:

“a. Decree for permanent injunction restraining
die Defendants, its partners, directors,
shareholders or proprietor as the case may be, its
assigns in business, franchisees affiliates,
subsidiaries, licensees, and agents from selling,
offering for sale, advertising, directly or indirectly
dealing in any products or reproducing or using in
any manner whatsoever, the Infringing Logo
Mark or any other trade mark or logo/ device,
which is identical to and/or deceptively similar to,
or is a deceptive variant of, and/or includes the
Plaintiffs" well known Logo Mark amounting to
infringement of the Plaintiffs’ registered trade
marks as disclosed in the Plaint.

b. Decree for permanent injunction restraining the
Defendants, its partners, directors, shareholders
or proprietor as the case may be, its assigns in
business, franchisees, affiliates, subsidiaries,
licensees and agents from selling, offering for
sale, advertising, directly or indirectly dealing in
any products or reproducing or using in any
manner whatsoever, the infringing Logo Mark or
any other trade mark or logo/ device, which is
wentical to and/or deceptively similar to or
tnutation of, or is a deceptive variant of, and/or
includes the Plaintiffs’ artistic Logo Mark
amounting to infringement of the Plaintiffs’
copyright in the said logo.

¢ Decree for permanent injunction restrainirig the
Defendants, its partners, directors, shareholders
or proprietor as the case may be, its assigns
business, franchisees, affiliates, subsidiarics.
licensees and agents from selling, offering for
sale, advertising, directly or indirectly dealing inany products or using in any manner whatever,
the infringing Logo Mark or any other mark or
logos device, which is identical to, or is a deceptive
variant of and/or deceptively similar to and/or
includes the Plaintiff's well known logo Merk
drmounting to passing off of the goods/ services

Page 4 of 73



(9

and/or business of the Defendants for those ofthe Plaintiffs, dilution of goodwill and unfair -competition. d

d. A decree for delivery up of all products andmaterial including stationery, visiting cards, hillboards, ‘brochures, promotional material, . letter-heads, cash memos, sign. boards, signposts,leaflets, cartons, or any other iteins ofwhatsoever, “bearing the infringing Logo”: Markand/or any other mark, logo or device which maybe identical and/or deceptively similar, or is adeceptive variant of and/or includes the Plaintiff'swell-known Logo Mark.

e. A decree for damages amounting to Rs.2,00,05,000/ (Rupees Two Crores and FiveThousand only) or any such amount as found duein favour of the Plaintiffs. The Plaintiffs submitthat the valuation of damages is an approximatefigure only, and the Plaintiffs undertake to payJurther Court fees as may be determined by thisHon'ble Court upon the damages that thePlaintiffs are able to prove in the course of trial.
J An order for rendition of accounts of projits inJavour of the Plaintiffs and against theDefendants to ascertain the profits made byDefendants through sale of its apparel productsor any other products which bear the infringingLogo Mark. The Court Jees as and when theaccounts of profit are determined precisely andaccurately in the course of trial, and upondisclosure of profits made by the Defendants.
g. An order awarding costs of this suit to thePlaintiffs;

h. Any other and [further relief{s) as this Hon'bleCourt may deem fit and proper to meet the endsof justice.”

10. It appears from the materials on record that in the suit filed by theplaintiffs there were three defendants including the respondent herein
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11.

12;

O

1:8:

us the original defendant No. 1. The plaint computed the damages

claimed from all the defendants to the tune of Rs. 2,00,05,000/-

(Rupees Two Crore and Five Thousand Only), or such other amount as

the court would find it to be payable.

It further appears that the defendant No. 1 was proceeded ex parte vide

Order dated 20.04.2022. Of the remaining two defendants, the suit was

decreed against the defendant No. 2 for Rs. 4,78,484/- vide the Order

dated 02.03.2023. The very same order deleted the defendant No. 3

from the array of parties.

In such circumstances, the respondent before us is the only cefendant

now contesting the litigation.

It appears that upon institution of the suit by the plaintiffs the followirg

Order dated 12.10.2020 came to be passed:

“1 Allowed, subject to all just exceptions.
) Original documents, if any, be filed within two

weeks of the resumption of the normal functioning
of the Court
J. Application is disposed of.

IA 9256/2020 (under Order XI Rule |
(+) Commercial Courts Act)

I Additional documents, if any, be filed within 30
days

> Application is disposed of.
Signing Date: 13.10.2020 07:06:56 This file 1s
digitally signed by PS ‘to HMJ Mukta Gupta
CSICOMM) 443/2020 LA. 9254/2020 (unde:
Orcler XXXIX Rule 1 and 2 CPC)

|. Plant be registered as a suit.
ssuce summons in the suit and notice tnihe

application to the defendants.
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3. Learned counsel Jor the defendant No.2 anddefendant No.3 accept summons in the suit andnotice in the application.
N4. Summons in the suit and notice in the

whatsapp, returnable before this Court on 2ndFebruary, 2027.
© 57 Written Statement and reply affidavit alongwith affidavit of admissiorn/ denial be filed within30 days of the receipt of summons in the suit andnotice in the application.6. Replication and rejoinder affidavit, along withaffidavit of admission/ denial, be filed withinthree weeks thereafter.
7. Case of the plaintiff is that (he plaintiff is q- brand-owner of "BEVERLY HILLS POLO CLUB"which was established by its predecessors in the

3rd December, 1992 and thereafter the plaintiffhas number of registrations Jor the said mark.The mari of the plaintiff is a device mark, that is,and the plaintiff is the owner of the registeredtrademark and the copyright thereof.8. Grievance in the rresent suit of the plaintiff islimited to defendant No. | which is q groupcompany of defendant No. 3 but not working as anintermediary but is selling its own brand, copyingthe logo of the plaintiff as... pt is thus claimedthat by infringing the plaintiff's device mark asalso the copyright in the logo, the defendant No. 1is selling its goods representing them to be qs theplaintiff's bran. Learned counsel further statesthat defendant No.» is selling the products of thedefendant No. | under the impugned logo mark bylisting the same on the platform of defendantNo.3.
9. None appears on behalf of defendant No.1despite advance notice however, learned counselJor defendant No.3, that ts, Amazon Seller ServicePut. Ltd. enters “ppearance and states thay in anearlier suit filed by the plaintiff being CS(Comm)1015/2018 Lifestyle Equities C.V. ang Ors. ps.Amazon Seller Services Put. Ltd. vide order dated
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16th July, 2018, this Court had already directed
the defendant No.3 to take down the URLs
wherein the  brand/logo/device mark of the
plaintiff is copied including those menticned in
the plaint and as and when the plaintiff gives any
further information in this regard. Learned
counsel for the defendant No.3 states that since
the defendant No.3 is covered by the said order
of this Court dated 16th July, 2018, no fresh suit
is maintainable and the plaintiff was only
required to intimate the same to the defendant
No.3 and hence the present suit is mala fide.
10. Learned counsel for the defendant No.2 states
that the defendant No.2 has already taker. down
the listing and will further investigate into the
matter and take down any further listing which is
cither on the defendant No.3's platform or any
other platform.
11. Case of the plaintiff is that in the earlier suit,
that is, CS (COMM) No.1015/2018, the plaintiff
had impleaded parties who were selling their
products on the defendant No.3's listing by
infringing the plaintiff's device mark and the
copyright and in the earlier suit the defendant
No. | was not a party and in the present suit, not
only does the plaintiff seek delisting of the brand
of the defendant No.l from the defendant No.3's
platform but also seeks the relief of injunction
against the defendant No.1 which is infringing
and diuting the plaintiff's mark by selling its
products on a much cheaper rates representing to
be that of the plaintiff.
12. Considering that the defendant No.I is a
separate entity, thus Court is prima facie of the
view that the present suit would be maintainable.
Irom the averments in the plaint as also the
documents filed therewith, this Court finds that
the plamtiff has made out a prima facie case in
its favour and in case no ex-parte ad-interim
munction is granted, the plaintiff would suffer an
wreparable loss. Balance of convenience also lies
um favour of the plaintiff. Consequently, Lili the
next date of hearing, defendant No.1 and
defendant No.2, their Partners, Directors,
Proprietors. Sharcholders, Affiliates, Licensees,

"i
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Agentsetc: are restrained from sélling, offering forsell," advertising, directly or indirectly dealing inany products or reproducing or using in anyi atsoever the infringing logo markid ritically/ deceptively similar to thes logo mark "BEVERLY HILLS POLOCLUB" - In the meantime, defendant No.3 isdirected to téike down the products of the“defendant No.1 with the infringing logo within 72-hours ofthe URLs being provided by the plaintiff,13.'Complicnce under Order XXXIX Rule 3CPC-be made within one week.”

14. Thus, the Court ‘while registering the plaint as a suit notec that the,defendant No. 1, i.e, the respondent before us despite an advancenotice failed to enter appearance, and accordingly granted an ex partead interim .injunction restraining the defendants, their partners,directors; Proprietors, shareholders, etc, from selling, offering for No ] .advertising; directly or indirectly dealing in any products which isidentically/ deceptively similar to the plaintiffs’ logo mark “BHPC”,

15. The suit ultimately came to be adjudicated ey parte, and came to bedecreed in favour of the plaintiffs and against the defendant No. Ley.the respondent before us in the following terms:
“121. The suit is accordingly decreed as under infavour of Plaintiffs and against Defendant No. |in'the following terms-
(i) ‘A decree of permanent wjunction is granted interms of paragraphs 64a), (b) and (c)of the plaint,(ii) A decree of damages to the tune of $38.78million .as on date Rs. 336,02,87,000. 00/- isgranted in favour of the Plaintiffs againstDefendant No. 1. If the said amon is paid within‘three months, no interest would be liable to bepaid. However, if the same is not paid by theDéfendant No.1, interest w: 5% per annum wouldhe payable JSrom the date of thus judgment unii he full realization of the said arnount.

a Y

id
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16.

17.

(iii) A decree of costs to the tune of Rs.

3,23,10,966.60/ - along with the Court Fee.
122. The details of the relief granted are

summarized below:
EE | AMOUNT/TERMSS.NO. DIE

_DETAILS
1 Compensatory

_ Damages bert i
1A Lost Royalties | USD 33.78 million

A | (Rs.292,70,37,000,00/) |

1B Increased | USD 5 million
Advertising & (Rs.43,32,50,000. 00/-)
Promotional

oo. | Expenses J
ie! Total USD 38.78 million

Compensatory | (Rs.336, 02,87,000.00/)
| Damages i i!

2 Costs Rs.3,23,10,966.60/-
along with the Court

I | Fee.
3 Grand Total Rs.339,25,97,966.60/ -

(Damages + + Court Fee
oo | Costs) I. a

123. Decree sheet be drawn up in the above
terms
124. The suit along with all pending applications,
ifany are disposed of” .

The defendant being dissatislied with the judgment and money decree

passed by the learned Single Judge of the High Court challenged the

same by filing RI'A (0.5) (COMM) No. 11 of 2025.

In the appeal filed by the defendant, an application was filed under

Order XLI Rule 5(1) and Rule 5(3) of the CPC respectively, seeking stay

of the operation of judgment and money decree passed by the learned

Single Judge referred to above.

3
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20.

si ench;of the High Court after hearing the decree-holdersand the judgment debtor allowed the stay application in the followingterms: ©: :

February 202s,-pa. + Y the learned Single Judge, insofar as itd amages of Rs. 336,02,87,000/-, andCOS 5 23,10,966.60/ -.8: Shall, however, be subject to anundertaking ‘being furnished by the appellantAmazon. Tech to comply with the impugnedJudgment, in the event of its failing in the present (a } h.a@ppeal;:to; be: furnished with the Registry of this oTCourt. within q period of two 1neeks frompronouncement of the present Judgment.183::CM Appl 26455/2025 stands flowed to theaforesaid extent.
184. Observations and findings contained in the oOpresent judgment, we clarify, are onl ly intended tobe prima fficie and Jor the purposes of disposingof the present application. They shall nog bebinding on: Court while deciding the presentappeal.”

In such circumstance referred to above, the original plaintiffs /decree-holders are here before us with the present petition. Oo
B. SUBMISSIONS ON BEHALF OF THE PLAINTIFFSMr. Mukul Rohatgi and Mr. Gaurav Pachnanda, the learned SeniorCounsel appearing for the plaintiffs submitted that the Division Benchof the High Court committed an egregious error in granting the benefitof unconditional stay of the execution of money decree. [It wasvehemently submittéd that the impugned Judgment and order passedby the Division Berich of the High Court is in £ross violation andNagrant disregard of the mandatory provisions of Order XLI Rule 5(1)and Rule 5(3) of the CPC respectively
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21.

22.

23.

24.

25.

e
,

Mr. Rohatgi vehemently submitted that impugned judgment and order

is erroneous on all counts. According to the lcarned Senior Counsel,

the High Court is not correct in saying thal there was no valid service

of summons to the defendant.

The learned Senior Counsel vehemently submitted that Order XLI Rule

1(3) of the CPC makes it abundantly clear that in an appeal against a

decree for payment of amount, the appellant is obliged in law, within

the time permitted by the Appellate Court, to deposit the amount

awarded or furnish such sccurity in respect thereof as the Court may

think fit. He laid much stress on the fact that under Order XLI Rule

5(5) of the CPC a deposit or sccurity, is a condition precedent for an

order by the Appellate Court staving the execution of the decree.

In other words, according to the learned Senior Counsel the provision

is mandatory in character. With a view to fortify the submissions noted

aforesaid, the learned Senior Counsel placed strong reliance on the

decision of this Court in the case of Sthor Nagar Palika Bureau Vv.

Bhabhlubhai Virabhai & Co., r¢poi ted in (2005) 4 SCC 1.

It was vehemently argued that, if according to the defendant it is a case

of an ex parte dccree, 1c. decree passed without service of valid

summons, then why the defendant did not prefer any application under

Order IX Rule 13 of the CPC? Why defendant thought fit to prefer an

appeal against such so called ex parte decree?

The learned Senior Counscl invited our attention te the second Proviso

to Order IX Rule 13 of the CPC Relying on the same, it was argued that

the defendant had the requisite knowledge of the date of hearing and

i had sufficient time to appear, tile its written statetnent, and fo contest
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26.

, and the decision of the DelhiS¢ of LT Foods Ltd. v. Saraswati TradingCompany, reported i-2022 sce OnLine Del 3694.

It was also submitted by the learned Counsel that the Division Benchof the High Court committed an egregious error in staying the moneydecree on mere asking the defendant to furnish an under aking onoath, that in the event, if the appeal is dismissed the defendant sig!deposit the decretal amount: This according to the learned SeniorCounsel cannot be termed as adequate security.

prayed that there being merit in his petition the same may be -and the impugned judgment and order be set aside, and further hedefendant may be directed to deposit the decretal amoun with interestin the court below.

C. SUBMISSIONS ON BEHALF OF THE DEFENDANT- On the other hand, Dr. Abhishek Manu Singhvi, Mr. Neeraj KishanKaul and Mr. Arvind; Nigam, the learned Senior Counsel appearing forthe defendant, while vehemently opposing this petition submitted that0 error not to speak of any-error of law could be said to have beenCominitied by the High . irt in passing the 'Mmpugned judgment andorder.
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The learned Senior Counsel submitted that all the relevant aspects of

the matter could be said to have been looked into by the Division Bench

painstakingly, and upon being fully convinced on all aspects, the

Division Bench in its discretion thought fit to grant the benefit of stay

of the execution of the money decree without insisting for the deposit

of the decretal amount with interest or any other -angible security.

It was argued that the decision of this Court in Sihor Nagar Palika

(supra) upon which strong reliance has been placed on behalf of the

petitioner is of no avail in view of the decision of this Court in Malwa

Strips Put. Limited v. Jyoti Limited, reported in (2009) 2 SCC 426.

It was pointed that in Malwa Strips (supra), this Court considered

Sihor Nagar Palika (supra) and took the view that the word “shall” in

Order XLI Rule 5 of the CPC is not mandatory, and if an exceptional

case is made out then it is always open for the Appellate Court to grant

the benefit of stay of the execution of a money decree without insisting

for deposit of the entire decretal amount with terest.

It was argued that the Division Bench of the High Court was fully

convinced that not only any valid summons was not served upon the

defendants and the suit proceeded ox parte, but even on other counts,

the judgment and decree passed by the Court, prima facie, suffers from

various legal infirmities.

The learned Senior Counsel submitted that the Division Bench of the

High Court in its impugned judgment and order has recorded few

shocking facts like the plantlfs enhancing the claim of damages

consequently from Rs. 2 crore in the plamt to Rs 3,780 crore al the

stage of wrillen submissions post taal, and that loo without any
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35.

be dismissed.

D. REJOINDER TO THE SUBMISSIONS CANVASSED ONBEHALF OF THE DEFENDANTS
Mr. Gaurav Pachnanda, the learned Senior Counsel appearing for >plaintffs in rejoinder put forward an important submission, whic, wemust take record and deal with the same.

The learned Senior Counsel invited our attention to Section 36(3) of taeArbitration and Conciliation Act, 1996 (for short, “the ArbitragionAct”). He would submit that the second Proviso attache to ey36(3) of the Arbitration Act is an indication that ordinarily by applyingthe principles of Order XLI Rule 5 of the CPC, as mentioned in SectionSO(3) of the Arbitration Act,. the Court would not be empowered (qunconditionally slay an arbitration award or a judgment

In the alternative, the learned Senijor Counsel sought to argue that,even if it was 1g be understood that the second Proviso attached io
discretion, the Court must grant unconditional stay in cases of fraudand corruption, the same would lead to ga logical inference that the
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discretion to grant an unconditional stay under Order XLI Rule 5 of the

CPC would be restricted to only cases of fraud or corruption, or grounds

that take colour from thosc two grounds and not cases of an extreme

or egregious view on the merits of the adjudication.

E. ANALYSIS

Having heard the learned Senior Counsel appearing for the parties and

having gone through materials on record, the only question that falls

for our consideration is whether the Division Bench of the High Court

ent and order?committed any error in passing the impugned jud

Before adverting to the rival submissions canvassed on either side, we

must look into few relevant provisions of law and also look into few

decisions of this Court and various High Courts

Order XLI Rule 1(3) of the CPC reads thus:

“1. Form of appeal — What to accompany
memorandum.-

xx
(3) Where the appeal is against a decree for
payment of money, the appellant shall, within
such time as the Appellate Court may allow,
deposit the amount disputed in the appeal or
furnish such security in respccl thereof as the
Court may think fit.”

Order XLI Rule S of the CPC reads as undci

“Order XLI Rule 5. Stay by Appellate Court
(1) An appeal shall not operate as «a stay of
proceedings under a decree or order appealed
from except so far as the Appeliaic Court may
order, nor shall execution of a deciee be sicijed
by reason only of an appeal havug heen
preferred from the decree; but the Appellate Court
may for sufficient cause order stay of execution of
such decree.



|)

Explandtion-

expiration of the time allowed for appealingtherefrom, the Court which passed the decreemay on sufficient cause being shown order theexecution to be stayed. i
(3) No order for stay of execution shall be madeunder sub-rule (1) or sub-rule (2) unless the Courtmaking it is satisfied-

(a) that substantial loss may result to the partyapplying for stay of execution unless the orderIs
made;(b) that the application has been made withoutunreasonable delay; and ;(c) that security has been. given by theapplicant for the due performance of suchdecree or order as may ultimately be bindingupon him.

(1) [Subject to the provisions of sub-rule 13), theCourt may make an €x parte order for stay ofexecution pending the hearing of the application.(5) Notwithstanding anything contained ‘in theforegoing sub rules, where the ‘appellant fails tomake the deposit or Jurnish the security specifiedsub rule (3) of rule 1, the Court shall not makean order staying the execution of the decree.”
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1. History of the Legislation in Question
The Bill No. 27 of 1974, being a Bill to amend the CPC and the

Limitation Act, 1963, was introduced in the Lok Sabha on April 8,

1974. The text of the Bill is found published in the Gazette of

India, Extraordinary dated April 8, 1974, in Part-II, Section 2 at pages

203 to 293.

_ The Statement of Objects and Reasons accompanying the Bill recites in

paragraph 5 at page 295 that after carefully considering the

recommendations made by the Law Commission in its Twenty-seventh,

Forticth, Fifty-fourth and Fifty-fifth Reports, the Government had

decided to bring forward the said Bill for the amendment of the Code of

Civil Procedure, 1908, keeping in view, among others, the following

basic considerations, namely:

(i) that a litigant should get a fair trial in accordance with the

accepted principles of natural justice;
(ii) that every effort should be made to expedite the disposal of civil

suits and proceedings, so that justice may not be delayed;

(11) that the procedure should not be complicated and should, to

the utmost extent possible, ensure fair deal to the poorer sections

oi ihe community who do not have the micai a pleader

to defend their cases.

Clause 90 of the Bill provided for the amendment of Order XLE In Rule

| of Order XLI, after sub-rule (2), sub-rule (3) wi the following terms

wis sought to be introduced:
“(3) Where the appeal is against an order made uri
execution of a decree for payment of noni, ili
appellant shall, within such time s the Appellate

nt chsputed in
peal or furnish such Ty 1

thereof as the Court may think fit.
spect
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{Emphasis pp! ed)
. In addition, the following provision was sought to be introduced by wayof amendment as sub-rule (1A), after sub-rule (1), in Rule 3 of Order

“(1A) Where the appellant fails _to_make- thedeposit or furnish security specified ‘in'sub-rule 3)of Rule 1, the Court shall reject the memorandumof appeal.”

..Sub-rule (5) of Rule 5 of Order XLI, as now enacted, did not find Piein the Bill, in the same or any other form.

The Notes on Clauses annexed to the Bill point out at. Page 336 thatRule 1 of Order XLI was being amended by introduction of sub-rule 3)to provide for. the deposit, or the furnishing’ of security for decr.amount by judgment debtor when the appeal is against an order madein execution of a money decree. As regards amendment of Rule 3 ofOrder XLI by insertion of sub rule (14), it was mentioned that -HeProvision was meant to provide that where the appellant fails to makethe deposit of the decretal amount or to furnish security specifi insub-rule (3) of Rule 1, the memorandum of appeal shall be rejected.

. After the Bill was introduced in Loc Sabha on April 8, 1974, the motion

in Lok Sabha on May 2, 1974, and it was adopted. The Rajya Sabhaconcurred in the said motion or; May 14, 1974. The Joint Commit-eeconstituted accordingly submitted jis Report to Lok Sabha on April i1976. The Report is found published at pages 8047/3 to 804/34 inothe Gazette of India, Extraordinary, Part-II, Section 2 dated April 1,1976. At page 804/21, the Joint Committee offered its observations inparagraph 65 of the Report with regard to Clause 87 (Original clacse
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50

90) of the Bill. The relevant portion from paragraph 65 of the Report of

the Joint Committee is extracted hereinbelow:
“65. Clause 87 (Original clause 90),—

(i) The Committee note that under the proposed
new sub-rule (1A) of Rule 3 in Order 41, if the
appellant fails either to deposit the amount
disputed in the appeal or to furnish security for
such arnount, the memorandum of appeal shall be
rejected. The Committee feel that such a provision
will deprive a judgment-debtor having a good
case, to pursue the appeal on account of his
inability to deposit the disputed amount or to
furnish security for such amount.”

The Committee is, therefore, of the opinion that in order to sce that

justice is done to both the parties, the proposed sub-rule might be
amended in such a way that neither the judgment-debtor is deprived

of his right to pursue the appeal nor the decree-holder is deprived of
the remedy. Proposed sub-rule (1A) has been amended to provide that

stay of execution of the decree will not be granted unless the deposit is

made or sccunty is furnished and has been transposed as sub rule (5)

of Rule 5

Be at stated that the Committee made no specific recommendation in
regard to sub rule (3) of Rule 1 of Order XLI proposed to be inserted by

onginal Clause 90 of the Bill. In other words, the Committee

recommended no change in the form or content of sub rule (3) which

was proposed to be inserted by way of amendment in Rule 1 of Order

XLI. However, the Bill reported by the Committee incorporated a

indterial change in the said sub-rule which will be presently noticed

The Code of Civil Procedure (Amendment) Bill, 1674 (13ill No. 278 of

1974) as reported by the Joint Committee is found published in

the Gazette of Inchia, Extraordinary, Part-II, Section 2 dated April 1,
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hereinbelow:

“87. In the First Schedule, in Order 41,—(i) Rule 1,—

®) after sub-rule
be inserted, nam

“(3) Where the

x00
(2), the Jollowing sub-rules shalj~ely:
appeal is against a decree Sor‘payment of money, the appellant shall, withinSuch time as the Appellate Court may allow,deposit the amount disputed in the appeal orSurnish such security in respect thereof as the . [+]Court may think fit?

(i)

(iii) in rule 5,
(a)

(b)

XXX

ANN

XXX

“5) Notwithstanding anything contained in theJoregoing sub rues, where the appellant Jails to Oomake the deposit
in sub-rule (3) of
an order staying

or furnish ihe security specifiedrule 1, the Court shall not makethe exceution of the decree.”
(Einphasis supplied)

52. The Bill having been considered and passed by both the Houses ofParliament was enacted ipwo the Code of Civil Procedure (Amendment)Act, 1976 (No. 104 of 1976). The At reevived the assent of the Presidentof India on September
India, Extraordinary, Part

1976, and it was published in the Gazette of
I, Section- 1, dated September 10, 1976. The_material amendments, namely, (he msertion of sub-rule (3) in Rule 1and sub-rule (5) in Rule

inserted in the CPC by Sc
a

ool Order XLI were duly enacted and stood
ction 87 of the Amendment Act, which is to
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54.

on

be found at page 1337 of the Gazette, and they came into force on and

with effect from [February 1, 1977.

The substance of thc legislative history set out hereinabove is that

Clause 90 of Bill No. 27 of 1974 stood materially altered as per clause

87 of Bill No. 27B of 1974, as reported by the Joint Committee, in the

following respects:

“(1) In sub-rule (3) of Rule 1 of Order 41, the
provision relating to the requirement of the
appellant depositing the amount disputed in the
appeal or furrushing such security in respect
thereof as the Court may think fit in cases where
the appeal is against an order made in execution
of a decree for payment of money was substituted
by the provision requiring such deposit being
made or security being furnished where the
appeal is against a decree for payment of money.

(2) Sub rule (1A) of rule 3 of Order XLI requiring
the Court to reject the memorandum of appeal
where the appellant fails to make the deposit or
jurnish security specified in sub-rule (3) of Rule 1
of Order 1, was deleted.

(3) Sub rule (5) was added in Rule 5 of Order 41
provicling that where the appellant fails to make
the deposit or to furnish the security, the Court
shall not make an order staying the execution of
the docice.”

(Emphasis supplied)

These changes are
(Amendment) Act

namcly, thie CPC

also found reflected in the Code of Civil Procedure

1078, and they now find place in the parent Ac,

ii. Principies required to be followed while Interpreting a

Provision of a Statute

As the entice deizat revolves around the interpretation of the provisions
of Order NEE Rude 51) and Rule 5(3) of the CPC respectively, we must

Page 22 oi 73
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11 settled {principles required to be followed whileinterpreting a Provision of a statute.

56: Thej well-settled ‘pririciples required to be followed by a court while

57.

-interpreting. a provision of a statute is: that the intention of taclegislature-isprimarily-to be gathered from the language used, and xconsequently, a construction which results in rejection of words asmeaningless; ‘has to be avoided. It is not a sound principle ofconstruction to ‘brush aside words or phrase in a statute as beinginapposite ‘suiplusage if they can have appropriate applicatiorf@h-circumstances concéivably within the contemplation of the statute. In-interpretation: of statutes, the courts always presume that thelegislature inserted every part thercof for a purpose and the legislativeintention ‘is: that every part of the statute should have effect.legislature is déemed not to waste its words, or to sey anything in vain.[See: Mithilesk Singh Vv. Union of India, reported in (2003) 3 SCC309]. ;

Similarly, in the case of Padma Sundara Rao v. State of TamilNadu, reported. in (2002) 3 SCC 533, it was held that two princip@@ ofconstruction — one relating to casus onussus, and the other in regardto reading the statute as a whole appear to be well settled. Under tkefirst principle, the rule of casus omissus cannot Le supplied by thecourt except in the case of clear necessity. The rule of casusomissus should, not be readily inferred and for (het purpose, all theparts of a statute or section must be construed together and everyclause of a section should be construed with reference to the context ofthe statute and “other clauses thereof, so that the construction to beput on a particular provision makes 21 consistent cnactment of tlewhole statute. This would be more so, il literal construction of a
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59.

particular clausc lcads to manifestly absurd or anomalous results,

which could not have been intended by the legislature. Therefore, if the

language is plain, there is no necessity of taking aid of external aid for

gathering the real intention of the legislature.

Over and above, we should bear in mind the following well-known rule

of interpretation of the statute reiterated by this Court in the case

of Union of India v. Deoki Nandan Agarwal, reported in 1992 Supp

(1) scc 323:
“It is not the duty of the Court either to enlarge the
scope of the legislation or the intention of the
Legislature when the language of the provision is
plain and unambiguous. The Court cannot
rewrite, r t or reframe the legislation for the
very good reason that it has no power to legislate. .
The power to legislate has not been conferred on
the Cowrts. The Court cannot add words to a
statute or read words into it which are not there.
Assuming there is a defect or an omission in the
words used by the Legislature the Court could not
qo to 11s aid to correct or make up the deficiency.
Courts shall decide what the law is and not what
i should be. The Court of course adopts a
construction which will carry out the obvious
intention of the Legislature but could not legislate
itself But to wmwoke judicial activism to set at
naught legislate judgment is subversive of the
Constitutional harmony and ~~ comity of
mstrumentabties.”

(Emphasis supplied)

Applying the aforesmd principles, if we read the plain language of Order

XLI Rule 1 sub rule (3) of the CPC, we get the clear intention of the

legislature that deposit ol the deeretal amount, or giving sccurity

thereof is net 0 condition precedent for maintaining a money appeai,

and the court is vested with the discretion to grant time for depositing

such amount and awing security before disposal of the appeal, and at

the same tine. the Appellate Court has also the power to extend the
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+time«by taking aid of Section 148 of the CPC. On the other hand, a less
grave consequence for fon-compliance of such condition, was
envisaged, ‘namely, to disehtitle the appellant to the benefit of stay of
execution of the decree as brovided in Rule 5(5) of Order XLI.

The aforesaid- view-has been expressed by this Court in the case of
Kayamuddin:Shamsuddin Khan Vv. State Bank of India, reportedin (1998) 8 SCC 676, wherein it has been held as follows:-

“6. The learned counsel Jor the respondent hasinvited our attention to Sub-rule (3) of Rule 1 of (% ]Order XLI in the CPC, as amended in the State ofMaharashtra, which reads as under-
(3) Where the appeal is against a decree forpayment of money, the appellant shall, withinsuch: time as-the Appellate Court may allow,deposit the amount disputed in the appeal orfurnish such security in respect thereof as the (% )Court may think fit:

Provided that the Court may dispense with thedeposit or security where it deems fit to do soJor sufficient cause.”
7. The submission of the learned counsel for tie- respondent. is hat the High Court was right ingiving the direction regarding the deposit of Rs75,000.as per the aforesaid provision andi since (os ]the appellant. has failed to comply with the samethe appeal has been rightly directed to bedismissed. We, however, Jind that the onlyconsequence for non-compliance with (iedirection given under Sub-rulc (3) of Rule 1 ofOrder XLI is as provided in Sub - rule (5) of Rule 5of Order XLIwhich reads as unde:
“(5) Notwithstanding anything contained in theforegoing sub-rules, where the appellant failslo make the deposit or Jurnish the securing
specified in Sub-rule (3) of Rule 1, the Court
shall. not make an order staying the executionof the decree.”

It may be apposite to observe that this Court in the aforesaid decision
was dealing with the interpretation of Order XLI Rule 13) of the CPC,
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64.

as amended in the State of Maharashtra, where the appellate Court

has power to dispense with making deposit or security in fit and proper

cases.

In Malwa Strips (supra) this Court interpreted Order XLI Rule 1(3) of

the Code as provided in the Central legislation, i.e., the CPC, and held

that the said provision although couched with the expression “shall”

yet must be read as directory and not mandatory. It quoted with

approval the ratio laid down in Kayamuddin (supra).

In view of the law declared by this Court in Kayamuddin (supra) and

Malwa Strips (supra), there is no escape from the conclusion that the

obligation under Order XLI Rule 1(3) is not mandatory but directory -n

nature, and failure to comply with the same shall not result in rejecticn

of the appeal, but would disentitle the appellant the benefit of stay of

execution of the moncy decree.

The provisions of Order XLI Rule 5 of the CPC govern the question of

grant or refusal of stay of exceution of the decree by the appellate

court. A mere reading of the provision makes it clear that it does not

make any distinction between a money decree and other decrees. The

powers of the Appellate Court to order stay of execution of the decree

are not fettered in any wav if there is “sufficient cause” for passing

such an order. Even with regard to money decrees, the discretion of

the court is circumscribed bv the same hmitations imposed under

the provisions of Order X[I ule 5 There is no reason why decrees

for payment of money should receive a consideration different from

the other decrees in the matter of s pending appeals. In suitable

cases, where the court 1s sausficd that substanual loss may result to

the applicant, if no stay is granted or there arc any exceptional
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65. Mere filing of an appeal would age operate as stay of execution ofdecree, but the Appellate Court may; for “sufficient cause”, order stayof execution of decred” Thee ther relevant part of tly. rule is containedin sub-rule (3) of Rule 5 of Order XLI. As per the provisions of sun®rule (3) of Rulé 5 of Order XLI, the Court has to sce;(1) whether there will be substantial loss to the party applying forstay; EE ’
(2) whether the application has been made without unreasonablg®delay; and
(3) whether security has been given by the applicant {or dueperformance of the decree.

06. Thus, the provisions of the Rule arc very clear and they do not mal,any distinction between’ money decrees and other types of decrees,

67. This Court in Sihor Nagar Palika (supra), observed 11h tollewing asregards the power of the Appellate Court to stay (}ic¢ decree in firsappeal: -

“Order 41 Rule 1(3) CPC provides that 1 anappeal against a decree Jor paymeni of arounthe appellant shall, within the time permitted bythe appellate court, deposit the amoun; disputed

a condition recedent. for an orderappellate court staying the execulio:CHIL staying the execu
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) h iscretio
having been conferred on the appellate court to
direct either deposit of the amount disputed in the
appeal or to permit such security in respect
thereof being furnished as the appellate court
may think fit. Needless to say that the discretion
is to be exercised judicially and not arbitrarily
depending on the facts and circumstances of a
given case. Ordinarily, execution of a money
decree is not stayed inasmuch as satisfaction of
money decree does not amount to irreparable
injury and in the event of the appeal being
allowed, the remedy of restitution is always
available to the successful party. Still the power
is there, of course a discretionary power, and is
meant to be exercised in appropriate cas

(Emphasis supplied)
es.”

68. In Atma Ram Properties (P) Ltd. v. Federal Motors (P) Ltd.,

reported in (2005) 1 SCC 705, this Court while deciding a litigation

arising from the Delhi Rent Control Act, 1958 observed as under:-

“6. The order of eviction passcd by the Rent
Controller is appcalable to the Rent Control
Tribunal under Section 38 of the Act. There is no
specific provision in the Act conferimg power on
the Tribunal to grant star on the execution of the
order of eviction passed by the Controller, but
sub-section (3) of Section 38 confers the Tribunal
with all the powers vested mn a court under the
Code of Civil Procedure. 1908 while hearing an
appeal. The provision empowers the Tribunal to
pass an order of stay by reference to Ruie 5 of
Order 41 of the Codc of Cunl Procedure, 1908
(hereinafter “the Codc” [or short) This position
was not disputed by the learned Senior Counsel
appearing for either of the parties

8. It is well ocd that cere pancforiiig of an
appeal does operate as staiy on the decree or
order appealed against nor on the proceedings in
the court below. A prayer for the grant of stay of
proceedings or onthe excoulion of decree or order
appealed agains! has to be specifically made to
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deprived of the fruits of the decree or order in hishands merely because the defeated party haschosen to invoke the jurisdiction of a superiorforum. Still the question which the court dealingwith a prayer for the grant of stay asks itself is:why the status quo prevailing on the date of the Oodecree and/or the date of making of theapplication for stay be not allowed to continue bygranting stay, and not the question.why the stayshould be granted. :9._[...JIn_our opinion while grantin an order ofstay under Order 41 Rule 5-CPC, the appellatedoes have jurisdiction Lo put the partying stay order on such terms as would (5)nably compensate the party successful aend of the gq eal insofar. as those
: Thus, for example.h_a decree for pa ment o money is notUy stayed by the appellate court, yet, if itits jurisdiction to grant sta nanexceptional case it ma direct the q ellant to—payment of the decretai amount withwlerest as a condition recedent to the grant ofstay, though the decree under q eal does not

. ——— ~=cI€€ under appeal does |© provision for. pa ment of interest by theent-debtor to. the ~decree-holder. Robust“to the~decree-holder. |nonsense, common-knowledge of human
4 cvents gained by judicial experience“tally noticeable facts, over and aboveral available on record — all th,—Lekdole on record —
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provide useful inputs as relevant facts for
exercise of discretion while passing an order and
formulating the terms to put the parties on. [...]”

(Emphasis supplicd)

in Sihor Nagar Palika (supra) observed as under :-

“9. In terms of sub-rule (5) of Rule 5 of Order 41,
the court shall not make an order staying the
execution of the decree notwithstanding anything
contained in the foregoing sub-rules, where the
appellant fails to make the deposit or furnish the
security specified in sub-rule (3) of Rule I. We will
proceed on the assumption that although the
word “shall” has been used. in Order 41 Rule 1(3)

of the Code, the same is nol mar tory in
character, and, thus, may be read as directory.
10. In Rajasthan SEB v. Ram Dco [AIR 1999 Raj

264] after noticing some of the aforementioned
decisions as also the legislative history of the said
provision, a learned Single Judge of the
Rajasthan High Court held as under: (AIR pp
267-68, para 19)

“19. After close scrutiny of the aforesaid
observations, I am of the opinion that ue view
of the provisions of sub-rule (5) of Rule 5 of

Order 41 CPC it cannot be held that appeal
against the decree for payment of monet 1s not
maintainable, if filed without making
compliance with the provisions conlamed in
sub-rule (3) of Rule 1 of Order 41 CPC and it is

the duty of the Registry to sce that on
application under Order 41 Rule > CPC seeking
stay of money decree the appellant has to
incorporate a note in regard to his readiness
and willingness to comply with the directions
under sub-rule (3) of Rule 1 of Order 41 CPC Hf
the appeal is preferred against the decree for
payment of money withoul ny stay
application under Order 41 Rule o CC then in
that event, it is the duty of the appellant io
incorporate a note in the memo of app al mm
respect of his readiness and wdlingness o

69. [In Malwa Strips (supra), this Court after looking into the dccision
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" comply with'thé directions
under sub-rule (3) of Rule

11.::We may, ‘hotever, not
provisions of sub-rule (3) of [have been held not to be mandatory, this Court inKayamuddin Shamsuddin Khan v. SBI (71998) 8SCC 676] opined that non-compliance with adirection to deposit the decretal amount or part ofit or furnish security therefor would result in thedismissal of the stay application but not the entireappeal, stating: (SCC p. 677, para 8)“8. This would mean that non-compliance withthe direction given regarding deposit undersub-rule (3) of Rule 1 of Ordér 41 would resultin the Court refusing to stay the execution ofthe decree. In other words, the upplication Jorstay of the execution of the decree could bedismissed for such non-compliance but theCourt could not give a direction Jor thedismissal of the appeal itself for such non-compliance.” :To the same effect is the decision of this Courtin Sthor Nagar Palika Bureau v.- BhabhlubhaiVirabhai & Co. /(2005) 4 SCC 1, wherein itwas held: (SCC pp. 2-3, para 6) -“0. Order 41 Rule 1(3) CPC provides that in anappeal against a decree Jor payment ofamount the appellant shall,’ within the timepermitted by the appellate court, deposit the =amount disputed in the appeal or furnisk. suchSecunty in respect thereof gs the court maythink fit. Under Order 41 Rule 5(5), a deposit orsecunly, as abovesaid, is a conditionprecedent for an order by the appellate courtstaying the execution of the decree. A barereading of the two provisions referred tohereinabove, shows a discretion having beenconferred on the appellate court to direct eitherdeposit of the amount disputed in the appealOF to pernut such security in-respect thereofbeing furnished as the appellate court may

that although. the
Rule 1 of Order 41

think fit. Needless to say thatthe discretion islo be exercised Judicially and not arbitrarilydepending on the facts and circumstances ofagiven case. Ordinarily, execution of @ money
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decree is not stayed inasmuch as satisfaction
of money decree does not amount to
irreparable injury and in the event of the
appeal being allowed, the remedy of restitution
is always available to the successful party.
Still the power is there, of course a
discretionary power, and is meant to be
exercised in appropriate cases.”

To the same effect is the decision of this Court
in B.P. Agarwal v. Dhanalakshmi Bank Ltd.
[(2008) 3 SCC 397]

12. The High Court in this case failed to notice the
provisions of sub-rule (3) of Rule 1 of Order 41.
The appellate court, indisputably, has the
discretion lo direct deposit of such amount, as it
may think fit, although the decretal amount has
not been deposited in its entirety by the judament
debtor at the time offiling of the appeal. But while
granting stay of the execution of the decree, it
must take into consideration the facts and
circumstances of the case before it. It is not to act
arbitrarily either way. If a stay is granted,
sufficient cause must be shown, which ricans
that the materials on record were required to be
perused and reasons are to be assigned Such
reasons should be cogent and adequate
13. The High Court, with respect, failed to notice
that suit was one under Order 37 of the Code
Whether it was maintainable or not may full for
consideration in the appeal. Even assuming that
the same was not maintainable, the question
which should have been posed by the [High Court
was as lo whether sufficient cause had been
made out to reverse the decree passed in [fivour
of the appellant. Even a decree could have been
passed having regard to the defence raiscd bi the
respondent under Order 12 Rule 6 of the «ode
We, therefore, see no justification at all as 1o why
an order of stay of the nature was passcd by the
High Court.

210 the said provision is nol mandatory,
the purpose for which such a provision ha boon
viscried should be taken into consideration An
exceptional case has to be ma out for stay of
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execution of a money decree. The parliamentaryintent should have been given effect to. The HighCourt has not said that any exceptional case hasbeen made out. It did not arrivé at the conclusionthat it: would cause undue “hardship: to- therespondentif the ordinary rule to direct paymentof the. decretal amount or a part of it and/ordirectly through the jud, ment-debtor to secure thepayment of the decretal amount is granted. Astrong case should be made out for passing anorder of stay of execution of the decree in itsentirety.”

(Emphasis supplied)
70. Thus, in Malwa Strips (supra), this Court unequivocally observed

71.

that although the word “shall” has been used in Order XL1 Rule 5CPC, yet the same is not mandatory in character. The Court further
observed that the purpose for which such a provision has beeninserted, should be taken into consideration. An exceptional casedhas to be made out for unconditicnal stay of execution of a moneydecree. Thus, it is necessary to imply that if an exceptional case ismade out, the Appellate court has the discretion to stay (heexecution of the money decree without imposing any condition.
iii. Decisions of various High Courts on the Subject (>)We may now look into few old decisions of various High Courts onthe subject. In the case of A.A. Khan v. Ameer Khan, reported in1949 SCC OnLine Kar i I, the High Court of Mysore has observedas follows (headnote):

“The court can stay execution of money decreespending appeal on sucl security as it deems fit inproper cases in which sufficient cause for a stayhas been made out, without requiring in all cases
/ { ) cquinng in all casesthat the decree amount should be deposited incourt”

(Emphasis supplied)
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72. Similarly, the Division Bench of the Saurashtra High Court in the

casc of Borough Municipality v. Firm Ramji Vashram, reported
in AIR 1955 Guj 113, has in terms held that the judgment of the

Bombay High Court in the case of Dhunjibhoy Cowasji Umrigar v.

Lisboa, reported in ILR 1889 13 Bom 252, cannot serve as a useful

guide for cases under Order XLI Rule 5 of the CPC. It is further

observed therein that when the Bombay High Court decided the case
of Dhunjibhoy (supra), the provisions of the Civil Procedure Code,

1882, were applicable and therein, there was no provision similar to

that of Order XLI Rule 5 of the CPC. The relevant observations read

thus

“6. We are not concerned with sub-rule (4) which
deals with ex parte orders for stay of execution
pending the hearing of the application. The power
of the Court to stay execution of a decree has to
be exercised within the four corners of the above
Rule. The intention of the Legislature which
appears from the language of this rule seems to
be that an appeal should not automatically
operate as a stay of execution of the decree and
no order for stay of execution should be made
merely by reason only that an appeal has been
preferred from the decree.
7. The reason of the rule appears to be that the
nghts of the decree-holder having been
determined by a compétent Court, it is not faur
that he should be deprived of the fruits of his
decree merely because the judgment-debtor
prefers an appeal against the decree. At the samc
tune if execution of the decree is likely to result in
substantial loss to the decree-holder, discretion is
qiwen to the Court to stay execution provided the
other two conditions of sub-r. (3) are satisfied. li

mpossible to formulate any uniform:
» and each case must be d.

Hs own facis
8 In the case of money decrees, a Bench of the
itombay High Court decided in Dhunitbhoy
Cotwasy Umrigar v. Lisboa, 13 Bom 241 (A) (hut
where a decree orders payment of money and an
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appealis lodged against that decree by the party«i... = directed to. pay, then on his application. execution’ of the decree should be stayed, so far as it directs .paymient, ‘on’ the | Jjudgment-debtor lodging the. amount in. Court, unless the other party givessecurity for the repayment of money in the eventof the decree being reversed.
9. If such Security is given by the successfulparty, then stay of execution should not becGwletiee granted. This order was made in 1888 under theCode of Civil Procedure of 1882. That Code didnot have any provision similar to O. 41 R. 5 of theCPC and the order must be taken to have beenpassed in the exercise of the inherent power of theCourt.
10. But after the enactment of O. 41 R.' 5 in theCode of 1908 the discretion of the Court is verymuch limited and ha 0 be exercised within thelimits prescribed by the rule, and in a proper casewhere substantial los. likely to result to thejudgment-debtor ifa decree fois executed, the Court

decree even before ti
the amount in Court
cannot serve
under QO. 4 1:8,

rpayment of money
n stay execution of the

judgment-debtor deposits
bouv

n useful gu for the cases
cision therefore

(l'mphasis supplied)
73. In the case, Movie Enterprises v. M.S. Periasamy Mudalicg

reported in 1952 SCC OnLine Kar 14, the High Court of Mysore hasobserved as under (headnote):
“Order 41, rule 5, cannot be read as imposing anylimitation that the decrees Jor payment of moneyshould rece
other decre

a consideration different from theinthe matter of stay pendingappeal. Therefore, there could be no ) restriction onthe discretion of the court for staying a decree forLayment of money i suitable cases where thecourt is satisfied that substantial loss will result
tothe applicant if no stSa cannot be conte { that
payment of money should

the dec

- In this view, it ~~

yed unless¢ amount is lodged into ourt.”
{Emphasis supplied)
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74.

75.

76.

In Borough Municipality (supra), the Saurashtra High Court

referred to the Bombay High Court decision in the case of

Dhunjibhoy (supra). We must look into this decision of Dhunjibhoy

(supra).

In the case of Dhunjibhoy (supra), the Bombay High Court had

observed that no stay of execution of money decree should be granted

without asking the judgment debtor to deposit the decretal amount.

In Dhunjibhoy (supra) the Bombay High Court held that:

“A party appealing against a decree, which
directs him to pay money, may obtain stay of
execution of-decree, so far as it directs payment,
on his lodging the amount in court, unless the
other party gives security for the repayment of the
money in the event of the decree being reversed.
If such security be given by the successful party,
then stay of execution should not be granted.”

The case of Dhunjibhoy (supra) was decided by the Bombay High

Court on August 31, 1888, under the provisions of the Civil

Procedure Code, 1882. In that Code, there was no provision simila

to Order 41 Rule 5 of the CPC. Therefore, the order must be taken

to have been passed by the court in exercise of its inherent powers

On the other hand, the facts and circumstances of the present case

arc governed by the provisions of the CPC, wherein there is an

express provision regarding grant or refusal of stay of execution of

decree. Hence, its not permissible to the court to have recourse to

the mherent powers of the court. This distinction makes a world of

dillerence between ihe two situations.

It may also be noted that in Dhurnjibhoy (supra), the suit was for

injunction restraining the defendant from erecting a building which
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79.

80.

will interfere with the free access of light and air through certainwindows ifthe Plaintiff's house. The plaintiff had obtained a decree

windows. The decree also directed the defendant to pay theplaintiff's costs of the suit. The defendant had filed an appeal and"a gliestio arose-regarding the execution of the decree so far as it| related to costs. Tt is in this context, i.c., where the prayer was forrecovery of the amount of costs awarded by the trial court, theaforesaid observations were made by the Bombay High Court. (4 ] 2

Thus, it cannot be said as a principle of universal rule that in allcases of money decree, the defendant should be directed to depositthe amount in court and then only the Question of stay beyconsidered.

Movie Enterprises (supra) have been followed by the RajasthanHigh Court-in the case of Bansidhar v. Pribhu Dayal, reported in.1952 SCC OnLine Raj.

Then the ‘question is: Is there an established practice that theexecution of money decree should not be stayed unless thejudgment debtor deposits the decretal amount in court, and onsuch deposit, the successful party be permitied to withdraw themoney on furnishing security to the satisfaction of the court. We doobserve that in a large number of cases where a money decree ispassed; this Court generally does nog grant stay unless thedefendant deposits the amount in court. Bul this appears to be arule of prudence and not a principle of law of univer sal application.
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We also believe and hold that this practice based on the rule of

prudence should ordinarily be followed by appellate courts. The

practice of not granting stay in money decrees except on condition

that the decretal amount be deposited in the court, and the

successful party be permitted to withdraw the same on furaishing

security to the satisfaction of the trial court appears to have been

well entrenched, and for good reasons. [See: Central Bank of India

v. State of Gujarat, reported in (1987) 4 SCC 407]

Hence, the term “sufficient cause” occurring in Order XLI Rule 5 of

the CPC has got to be interpreted and understood in the light of the

aforesaid discussion. After all, what is “sufficient” One may again

turn to Black's Law Dictionary. “Sufficient” means “adequate-

enough” as much as may be necessary-equal or fit for end

proposed-and that which may be necessary to accomplish an

object.

jv. Meaning and Import of “sufficient cause” under Order XLI

Rule 5 of the CPC

Having regard to the case law discussed above and for reasons to be

recorded, we arc inclined or rather persuaded to taxe the view that the

benefit of stay of execution of a money decree may be granted by the

Appellate Court unconditionally, af it:

i. is egregiously perverse,

ii. is riddled with patent illegahties;

iii. is facially untenable; and/or

iv. such other exceptional causes similar in nature.

The aforesaid factors would bring the case within the purview of

“exceptional case” for the purpose of granting benefit of unconditional

stay of the execution of money decree.

Page 38 of 73



86.

87.

88.

‘ defendant than: contradistinction to Order XLI, the word “deposit”does not-figure RULE (3), Rule 5(5) and Rule 5(3) respectively.

Under Rule:5(8)sub-élavise (©) = security has to be furnished for “due‘performance? ofithe decree: We find it difficult to read any mandate fordirection to'dépssit ie decretal amount.

As noted above, the Provision under Order XLI Rule 5(3) of the S&Sprovides for satisfaction regarding sufficient CAUsC as a pre-conditicnfor granting benefit of stay of execution of decree. It casts an obligationupon the court to record its satisfaction for stay of execution suchdecree. Therefore; Security can be in the shape of property, bond, orundertaking from the appellant to abide by the decree, seeking stay ofexecution. .

However, there is No provision under Oper XLIE Rule 5 of the CPCimposing a mandate to deposit cash sec urity as the only mode ofsecurity for execution of the decree.
Oo

At this stage, we must deal with one submission canvassed on behalfof the petitioners that in view of the second Proviso to Order 1X Rule 13of the CPC, the defendant could be sald to have had (he requisite“knowledge” of the date of hearing and sufficient time 1g appear. It wassought to be argued vehemently that the dehvery of suit papers and thaorder granting ex parte-injuriction dated 12.10.2020 could be said tobe valid service of summons. In this regard, strong reliance was soughtlo be placed on the decision of this Court in the case of Sunil Poddar
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92.

(supra) and the Delhi High Court judgment in the case of LT Foods

(supra) respectively referred to above.

We do not find any merit in the aforesaid submission, for the simple

reason that the second Proviso to Order IX Rule 13 of the CPC would

come into play only when there is “irregularity” in the service of

summons (for instance, the publication in wrong newspaper, no

acknowledgment on duplicate summons being received etc).

This has been well explained by this Court in its decision in Basant

Singh v. Roman Catholic Mission, reported in (2002) 7 SCC 531. In.

the case in hand, the High Court has noted that prima facie there was

nothing on record to establish valid service of “summons”. If that be so,

the second Proviso would not come into play. This proposition is again

well explained by this Court in its decision Sushil Kumar Sabharwail

v. Gurpreet Singh & Ors. reported in (2002) 5 SCC 377.

In the aforesaid context, the rehance placed on behalf the petitioners,
on the decision in Sunil Poddar (supra) is of no avail. The undisputed
facts in the said case were that the parties had already filed their

pleadings before the civii court much prior to the case being transferred

to the DRT. The parties were also aware of the transfer of the suit to

the DRT. Despite such knowledge the party concerned consciously

avoided service of sunumons m those proceedings. The decision in

Sunil Poddar (supra) 1s distinguishable on the facts.

In the case on hand, the Division Bench in its impugned judgment hes

prima facie noted that there was nothing to indicate whether:

(a) the plainiills had actually scived all the documents with their

notices under Order XXXIX Rule 3 and;
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96.

(b) the defenidaiit was. actually made aware with sufficient time ofthe claim as Tegards'the next date of hearing in the proceedings.

#In the same manner fe déacision of the Delhi High Court in LT Food‘(supra) is also of riofavail a8 thé Same is distinguishable on the facts.

~We now Proceed to‘dedl with’ thie submission canvassed by Mr. GauravPachnanda, thelearngd 8 ior Counsel in rejoinder as noted by us inparas 35 and 36 respectively of our judgment.
vi. Reading of Section 36 of the Arbitration Act and Order oXLI Rule 3 and Rule 5 respectively of the CPC

At this stage, we need to clarify something important. At the outset, wemust state that this litigation has nothing to do with Section 36 of theArbitration Act, In the present litigation, we are only concerned wiOrder XLI Rule 3 and.5 respectively, of the CPC. We are referring toSection 36 of the Arbitration Act only for the limited purpose ofanswering the specific contention raised by Mr. Gaurav Pachnanda. nother words, whether the learned counsel is right in extending theanalogy of Section 36 of the Arbitration Act to the present case or ralyerto the provisions of Order XLI Rule 3 and 5 of the CPC, is inappropriate.For this limited purpose only, we have thought fit to look into the twodecisions of this Court one in the case of Sepco Electric PowerConstruction v. Power Mech Projects Limited, reported in 2022 SCCOnLine SC 1243, and the other, in the case of Pam DevelopmentsPrivate Limited v. State of West Bengal, reporied in (2019) 8 scc112 Co .

Scction 36 reads thus: ~~ ~~ -
“36. Enforcement.—. 1) Where the time for makingan application to set aside the arbitral award
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under section 34 has expired, then, subject to the
provisions of sub-section (2), such award shall be

enforced in accordance with the provisions of the
Code. of Civil Procedure, 1908 (5 of 1908), in the

same manner as if it were a decree of the court.

(2) Where an application to set aside the arbitral

award has been filed in the Court under section
34, the filing of such an application shall not by
itself render that award unenforceable, unless
the Court grants an order of stay of the operation
of the said arbitral award in accordance with the
provisions of sub-section (3), on a separate

application made for that purpose.
(3) Upon filing of an application under sub-section

(2) for stay of the operation of the arbitral award,
the Court may, subject to such conditions as it
may deem fit, grant stay of the operation of such

award. for reasons to be recorded in writing:
Provided that the Court shall, while
considering the application for grant of stay in
the case of an arbitral award for payment of

money, have due regard to the provisions for
grant of stay of a money decree under the
provisions of the Code of Ct vil Procedure, 1908

(5 of 1908).
Provided further that where the Court is
satisfied that a Prona facie case is made out
that,—

(a) the arbitration agreement or contract

which is the basis of the award; or
(b) the making of the award,

was induced or effected by fraud or corruption,
it shall stay the award unconditionally
pending disposal of the challenge under
section 34 to the award.

Explanation.—For the removal of doubts, it is
hereby clarified that the above proviso shall apply
to all court cases anstig oul of or in relation io
arbitral proceedings. irrespective of whether the
arbitral or court proceedings were contmenced
prior lo or after thc commencement of the
Arbitration and Conciliation (Amendment; Act,

2015(3 of 2010)"
(Ismphasis supplied)
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98.

9y.

Section 36-of the Arbitration Act was suk
and. Conciliation (Amendment): Act. 15 (for short, “the AmendmentAct, 2015”). “Prior ito ‘tie 12015’ Ametidment, the mere filing of anapplication ‘challenging. arbitral, :award under Section 34 of theArbitration Act was unde stood siahy quarters as a stay of the awardin terms of the namended: Section: 36-of the Arbitration Act.

|
iThis “automatic stay” became a subject matter of legal debate as beinga great obstacle to the ease of enforcement of arbitral awards. In sucircumstances, and with a view to address this lacuna, the AmendmentAct, 2015, was introduced in the | Arbitration Ac(. Urder theAmendment Act, 2015, the existing provision in Section 36 was whollysubstituted. Sub-section (2) of the amended Provision provided that fafiling of an application to set aside the arbitral award did not by itscTfrender the award unenforceable uriless an order was passed by“granting a stay on the operation of the award pursuant to a separateapplication filed to that effect”. Therefore, Section 36(2) of fy.Arbitration Act contemplated a separate application seeking sav

ln Hindustan Construction Company '& Anr. v. Union of India &,Ors. reported in (2020) 17 scc 324, this Court held that the wouldbe no automatic stay on the enforcement of-an arbitral awd underSection 36 of the Arbitration Act due to the mere fact that anapplication to set aside the award under Section 34 had Leen fieldbefore a court. In the said case, the constitutional validity of Scetion87 of the Arbitration Act as inserted by Section 13 of the Arbitrationand Conciliation (Amendment) Act, 2019 (for short, “the AmendmentAct, 20197) aq challenged along with’ repeal of Scction 25 of (heAmendment Act, 2015 by Section 15 of the Amendment Act, 2019. ThisCourt in the final analysis held as under:
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i. The language of Section 36 of the Arbitration Act does not warrant

an automatic stay on the enforcement of an arbitral award due to

the mere filing of a Section 34 petition.

ii. The legislature, by inserting Section 87 and deleting Section 26

through the Amendment Act, 2019, had subverted the purpose of

the Arbitration Act, 1996 and the Amendment Act, 2015, and was

contrary to public interest because it sought to revive the pre-2015

Amendment automatic stay regime that was a major cause of

delay to the disposal of arbitral proceedings, and thus, the Court
declared Section 13 and 15 of the Amendment Act, 2019 as

manifestly arbitrary and unconstitutional as being violative of

Article 14 of the Constitution.
iii. The ratio in the BCCI v. Kochi Cricket Put. Ltd., reported in

(2018) 6 SCC 287, was the position of law, prevailing at that time

and would be used to interpret the applicability of the Amendment
Act, 20185, to the arbitral proceedings and procccdimgs in relation

to them.

100. Section 36(3) of the Arbitration Act provides that upon such an

application being filed, the court may grant «& stay “subject to such
conditions as it may deem fit” for reasons to be recorded in writing. In

terms of Section 36(3) of the Arbitration Act. the Court is conferred with

the discretionary power to grant a stay of an arbitral award. Such
discretionary power flows from the usage ol the words “may” for grant

ol stay and the employment of the phrase “such conditions as it may
deem fit” for the conditions that may be nnposcd if a stay was granted.

Fhercfore, in terms of Section 36(3), the court retains its discretionary
power Lo grant a stay of an arbitral award
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- 101. Further, the first Proviso to’ Section 36(3) ‘provides that if the arbitralaward .was for payment of money, the court shall have “due regard” rothe provisions for grant of stay of moriey decrec under the CPC,

102. The aforesaid was, the legal position fotia period of six years from 20 16to 2021. In 2021, Section 36 of the Arbitration Act was once againamended with retrospective effect - from i 23.10.2015, vide theArbitration and Conciliation Amendrhént Act, 2021 (for short, “the2021 Amendment”). The 2021 Amendment, inter alia, introduced asecond Proviso to Section 36(3) which ‘orovided that if a prima J2s)case is made out that either the arbitration agreement/ contract whichis the basis of the award, or the making of the award was induced oreffect by fraud or corruption, the Court “shall” stay the award“uncondit ionally” pending the disposal of the challenge. (es)

103. As is clear from a plain reading of the sécond Proviso referred to above,it was provided that if, inter alia, the making of the award was inducedor effected by fraud or corruption then the couirt was mandated to staythe award and such a stay was to be unconditional. ~

104. Mr. Gaurav Pachnanda, the learned Senior Counsel would argue thalthe courts cannot grant the benefit of unconditional stay of an awardin cases other than those covered by the second Proviso to Section 36(2)of the Arbitration Act. In the same manner, according to the learnedSenior Counsel, when it comes to : staying a money decreeunconditionally, the judgment-debtor needs to make out morc than aprima facie case of fraud Or corruption, or something analogous to thesame, and its just not sufficient to point out our serious infirmities inthe judginent granting money decree.
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. In the aforesaid context, we must look into the decision of this Couxt
in thc Sepco Electric (supra). In the said decision, this Court was
dealing with an appeal against a judgment of the Delhi High Court
where the learned Single Judge had granted a stay of the arbitral award
subject to deposit of 100% of the award amount. This order was passed
in an application filed under Section 9 of the Arbitration Act which was

heard together with an application under Section 36(3) of the Act in a

connected petition. This decision was affirmed in appeal by this Court
which held that there were no grounds made out ior interfering with
the judgment below.

This Court, while considering the contention of the appellant therein
observed that a court may grant an unconditional stay if it is
appropriate to do so. While so observing, this Court stated that
unconditional stays were covered by the second “roviso to Section
36(3). The relevant portions of the judgement arc extracted below:

“The power under subsection (3) of Section 36 to
grant stay of an award is coupled with the duty
to impose conditions which could include the
condition of securing the award by deposit in
Court, of the amount of the Award. It may be true
as _arqued by Mr. Vishwanathan that the Court
may _not impose condition for stay, if it d.cms
appropriate not to do so. The power of Court to
grant unconditional stay of an Award is not
unfettered. The power of unconditional stay is
subject to the condition in the second provisc that
is:
The Court is satisfied that a prima facie casc (sic)
ts made out that
(y the arbitration agreement or contract whi~h 1s
the basis of the award; or
(1) the making of the award, was incdiiced or
effected by fraud or corrupiion™

(Emphasis supphed)
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with the impugned award.

able to show any cogent and glaring error that went to the root of theaward. This observation was repeated later where the Court stated thatno cogent ground had heen made out even, prima facie, for interferer
The relevant observations are extractedbelow:

“26. IL is settled law that grounds for interferencewith an award is restricted. Even before thiscourt, the Appellant has not been able to-advert toany cogent and glaring error which goes to theroot of the award. The contention of the award 3Sbeing opposed to the public policy of India, is .devoid of any particulars whatsoever.xXx XXX x00
35. It 1s not in dispute that there is an award ofRs. 1492 Crores in Javour of the Respondent. Nocogent ground has been made out even primaJacie, fo mterference with the impugned award.xxv

XXX
Xxx

37. We find ng ground at all to interfere. TheAppeals are dismissed 2 i
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After arriving at such a finding, this Court proceeded to dismiss the
appeal. Therefore, the observations referred to above formed part of this
Court’s reasoning in arriving at its decision.

The aforesaid vbservations of this Court would suggest that the Court

thought it fit to consider the merits of the award at a prima facie level

in order to decide whether the conditional stay of the award was
justified or not. In the facts of the present case, the Court felt that it

was justified.

[In light of the abovementioned observations, it is possible to

legitimately argue that if the second Proviso to Section 36(3) was the
sole source for granting an unconditional stay, there would have been

no occasion for the Court to examine whether any prima facie cogent

ground that went to the root of the award is forthcoming or not.
Therefore, by relying upon this Court’s observations, it could be
plausibly argued that in exceptional cases an unconditional stay can
be granted even in cases not arising under the sccond proviso to
Section 36(3). Such unconditional stay would instead be relatable to
the main part of Section 36(3).

The above reading of Sepco Electric (supra) would also be in tune with
the discretionary power of the court under the main part of Section
36(3) both with respect to the power to grant stay and the power to
unpose condions il a stay is granted. After all, it is not inconceivable
to contend that a power to impose conditions would also include the
power not to impose conditions.

De that as it may, Sepco Electric (supra) does not clearly answer the
question whether an unconditional stay can be granted in cases not
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‘covered by the second Proviso to Section 36(3). This confusion remains« because while the Court states an unconditional stay can be grantedin cases covered: by the second Proviso, it does not categorically excludethe, possibility of an unconditional stay in cases not covered by the-s&éond proviso:
)

is:Court:in-Parn Developments (supra) had occasion to ‘consider thenature of applicability of provisions of the CPC vis-a-vis the Proceedingsunder the Arbitration Act, and specifically, the interpretation’ of the- phrase “due regard” appearing in the first Proviso. The responded

inter - alia exempted Government from furnishing a security whileseeking stay of a decree. Aggrieved by the application being allowedthe:Calcutta High Court, the appellant-award holder approached this. Court.

115. This Court allowed the appeal and directed deposit of the awardamount as a condition for continuing the stay. The Court reasoned tthe exemption from furnishing sceur ity under Order XXVII Rule 8A F-)would otherwise be applicable wo the ordinary civil Proceedings could- not ‘be. strictly: applied 10 the arbitration proceedings. Theréfore, therespondent-governmen; could not have relied upor. that provision toavoid furnishing security for staying (he award. The Court further heldthat even if the exemption from furnishing security. was madeapplicable to the arbitration proceedings, such exemption would notextend to making deposit of the award amounts. This was based on theCourts interpretation of the difference between Order XXVII Rule 8awhich was introduced in 1037 and cxcrmipied furnishing of ‘security’and sub-rule (5) of Rule 5 of Order XLI that was introduced in 1976
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and which differentiated between ‘security’ and ‘deposit’. The Court

also referred to the implications of a provision introduced during the

colonial period and its continuance in the present constitutional set-

up.

116.This Court in Pam Developments (supra) held that the phrase “due

regard” would only mean that the provisions of CPC are to be taken

into consideration and not that they are mandatory. The rclevant

observations arc extracted below:

“20. In our view, in the present context, the
phrase used is “having regard to” the provisions
of CPC and not “in accordance with” the
provisions of CPC. In the latter case, it would have
been mandatory, but in the form as mentioned in
Rule 30(3) of the Arbitration Act, it would only be

) directory or as a guiding factor. Mere reference to

(NZ CPC in the said Section 36 cannot be construed in

such manner that it takes away the bower
conferred in the main statute (i.e. the Arbitration
Act] itsclf. It is to be taken as a general guideline,
which will not make the main provision of the
Arbitration Act inapplicable. The provisions_of
CIC are to be followed as guidance, whereas the

> provisions of the Arbitration Act are essentially to
he first applied. Since, the Arbitration Actis a self

Oo contamed Act, the provisions of CPC will apply
onli msofar as the same are not inconsistent with

isions of the Arbitration Act.”
(Emphasis supplied)

the spit and prot

117.00 the stucength of the above reasoning, this Court held that th:

exemption from furnishing security could not be applied to th:

arbitration proceedings. The Court clarified that while courts

have due regard to the CPC, they are not rigidly bound by 1s

provisions. The CPC serves as a guiding framework rather than a strict

mandite Because the Arbitration Act being a self-contained Act is to be

first applied by the courtR
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Atswould-be etititleq to an unconditional stay on the mereAiling. of. an application‘under Section 36(2).

119. While Pam Developments (supra) relied on (he phrase “due regar¢”appearing :in. the first Proviso to decline (he rigid applicatior, ofexemption; from furnishing security provided under the CPC it couldalso be ‘argued: that insisting on a conditional stay in all cases of a
because Rule-5. mandates the f urnishing of security or deposit as@®condition for granting stay. Relying on Pam Developments (supra), itcould possibly be argued that “due regard” to the provisions of CPC,especially Order XL[ Rule 5, would nog mean a mandatory grant cfconditional stay in all cases. This is because the provisions of the Act,especially Section’ 36, would have to be first applied whercinggdiscretionary:power is vested in the cour.

120. If the first Proviso has to be interpreted as done 1m Pam Developments(supra) and merits of the award have 1 be considered on a prima facielevel as done in Sepco Electric (Supra), is difficult to rule out theexistence of an unconditional stay jf, 15€s outside the second ProvisoA closer analysis of the decision in Sepco Electric (supra) and th:sCourt’s interpretation of the first proviso in Pam Developments (suprajsuggests that unconditgnal stays can be granted even in cases outsidethe second Proviso.
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121.At this stage, we must look into one decision of the Bombay High Court

in the case of ITD Cementation India Ltd. v. Urmi Trenchless
Technology Put. Ltd., reported in 2020 SCC OnLine Bom 10611,

wherein the High Court after referring to and relying upon Pam

Developers (supra) observed as under:
“11. The provision of Section 36(3) are clear, that
one must have regard to the provisions of the
Code of Civil Procedure 1908 (“CPC”) and
specifically the provisions of Order 41 Rule 5
while addressing the question of stay. The words
‘have due regard’ have received judicial
interpretation. Certainly there is no blanket
prohibition barring a Court from unconditionally
staying either a money award or a money decree.
The three fold requirement of Order 41 Rule 5(3)
will have to be kept in mind. But, as the Supreme
Court held in Pam Developers Private
Limited v. State of West Bengal (2019) 8 SCC 112

{ the provisions of Order 41 Rule 5 are for
guidance. They do not indicate that a Section 36
Couit lacks all discretion to grant an
unconchtional stay. That said, it is equally well
settled that a strong and exceptional case must
be made for unconditional stay of a money decree
or a money award. The three matters to consider
under Order 41 Rule 5(3) are (a) whether the
Applicant will be put to a substantial loss if stay

O is refused. (b) whether there is a delay in making
the application and (c) whether the Applicant has
Jurnish sufficient security to satisfy any ultimate
decree. There is a delay, though slight. I do not
see hore the question of substantial loss arises.
The fact that at has suffered an Award is neither
here or there. The third re ment is that the
party applymg for stay must show sufficient
security. There is no such attempt made.”

“mphasis supplied)

122.1n such circumstances referred to above, we find it difficult to subscribe
to the subinission of Miro Gaurav Pachnanda, that even for the purpose

of grant of benelit ol unconditional stay of money decree under Order
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alogy of Section 36 of the ArbitrationHedtistinappropriate. The decision of this Court inS:{(supra) should also be underst,
ating to arbitration, more particul

ood and confined
arly, Section 36 ofthe Arbitratiog!

C 124. we are of the: it
to the same is only: to be seen for the purpose
unconditional stay "of execution of
circumstances; the ‘decree holder may

W-that if fraud or corruption or something analogous
of granting benefit of

money decree then in such
argue that although there =not be a valid service of summons (0 the defendyet, the same by itSelf would not be sufficicnyunconditional stay of ‘execution of mone

ant/judgment-debtor
Lo grant the benefit of

y decree. This would lead tonothing but serious miscarriage of justice
vi. Relevant a;
Purpose Of’ granting unconditional stay

125. The first thing that the Division Bench of the High Court looked int»was that the suit had: proceeded in the absence of the respondentherein. In the aforesaid context, the findin 88 recorded by the DivisionBench may be looked into:
“168.- We: also find prima Jacie substance in theONS: of Mr. Nigam and m,. Kaul that themanner:in which, after excluding ail defendantsfrom the Proceedings, the entire tral of the suit,arguments and rendition of judge tooksolely in the presence of the plainuyfmay not sustain legal scrutin 9:

nlace
Aafestyle
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169. The learned Single Judge has repeatedly
observed, in the impugned judgment, that
Amazon Tech was deliberately staying away
from the proceedings despite being aware of their
pendency, and has relied, for the said purpose,
on the order dated 5 September 2022 passed in
the suit. A reading of the order discloses that the
appearance of Counsels are noted only for
Defendant 2 Cloudtail and Defendant 3 ASSPL.
The mere fact that learned Senior Counsel
appearing for Cloudtail advanced a submission,
on behalf of his client as well as on behalf of
Amazon Tech, that they were willing to suffer
reasonable damages, cannot be seen as proof of
Amazon Tech being aware of the proceedings or
deliberately refraining from participating therein.
Even prior to this date, Amazon Tech had been
proceeded ex parte on 20 April 2022. As a matter
of fact, therefore, Amazon Tech was never present
before the learned Single Judge on any date of
hearing.

170. When one peruses the orders passed in the
suit, vis-a-vis the notings of the Registry, it
becomes apparent that, in fact, no summons in
the suit were coer scroed on Amazon Tech. This,
to our mind, 15 « serous ufumity, which may
plague all other proceedings. Amazon Tech was
proceeded ex parte, by the learned Single Judge,
on 20 April 2022. In the order passed by the
learned Jownt Registrar on 7 July 2021, which
was the immediately preceding effective date, it
was specifically noted that there was no report
regarding service of the swt on Amazon Tech. In
the circumstances. Lifestyle was directed to file
an affidavit of scruice. No affidavit of servicz was
filed by Lifestyle, between 7 July 2021 and 20
April 2022. The only affidavit of service which
was fiied by iafcsiyle was of 25 March 2021. That
affidavit enclosed. by i, an email dated 8 March
2021. No cma, after 8 March 2021, was sent by
Lifestyic to Amazon Teche There is no question of
the surnimons having been served by the email
dated FLO, as the delay wr filing process
fee was condoned only on LO Aprid 2021. After 16
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errorin Proceeding ex parte against Amazon Techby order-dated 00 April 2022.
171. In fact, epen before us, Mr. Pachnanda, wihcharacteristic candour and Jorthrightness, iq notseek to contend that Jormal service of sunumons

issuing Summons on 12 October 2020, cver tookS, however, that, prior toissuance of Summons by the Court on 12 October

. In these circumstances, 1,Pachnanda’s ‘submission is that the [oqSingle Judge was correct in holding that Am. "iTech deliberately absented itself prom iy,Proceedings and cannot, now, therefore, «..

oivit. This is plain, and elementary. Tie leariedSingle Judge could not, therefore, hae proceededagainst Amazon Tech ex parte on 2(0) April 2070
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even before formal summons in the suit had been
served on it. In doing so, it appears that the
learned Single Judge was not made aware of the
order passed by the learned Joint Registrar on
the immediately preceding date, i.e. 7 July 2021,
in which it was specifically noted that there was
no report regarding service of the suit on Amazon
Tech. In holding that Amazon Tech hed not
appeared despite service and, therefore,
proceeding against Amazon Tech ex parte,
therefore, we are of the opinion that the learned
Single Judge materially erred in law and on facts.

174. This, by itself, is a lapse serious enough to
vitiate all proceedings in the suit after 20 April
2022, at least insofar as the appellant Amazon
Tech is concerned. It also, therefore, suffices,
even by itself and independent of all other
considerations, as enough to justify
entertainment of the present appeal without
requiring any deposit of the decretal amount to be
made by Amazon Tech.

175. We also find considerable substance ‘in the
submission of learned Scrior Counsel for the
appellant Amazon Tech that. in any event, all
these developments took place at a time when the
damage claimed by Lifcstyle were only to the
tune of * 2,00,05,000/ . I:nhancement of these
damages are necessarily to be proceeded by an
amendment of the plant. of wtuch Amazon Tech
had to be put on due notice. This was never done.
In fact, the written submnu 1s filed by Lifestyle,
which enhanced the damages, carlicr computed
ati? 20,005,000/- lo ? 3780 craves, were also not
served on the Appcllant Amazon Tech. In
accepting the enhancement of the claun for
damages, therefore, we agree with learned Senior
Counsel for the appellant Amazon Tech that the
learned Single Judge has not acted strictly in
accordance with the lai

Sit

176. In some circumsiatices, oe arc al=o of the
opinion that life le cannot seek sanctua
behind Order VII Rule or ¢nder VE rude 7 of the
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CPC; or even Rute 120 of the IPD Rules. Order virRule 2, in Jact requires q plaint, seeking recovery

view of the matter, the proviso to Order Vil Rule »of the cpc would not apply, and the main

The precise amount quantified in the suit wasonly 2 2,00,05,000/ -. There is, therefore,substance in the contention of learned Senior

177. Order vir Rule 7, plainly, does not apply, qs4 exempts q plaintiff from requiring to ciginm,“general or other relief”, apart from the specificrelief sought in the plaint,
178. In any event, what lies at stake, here, issomething far more empirical. The question that1s required to pe addressed is whether (i) a claimfor damages, assessed in the plaint ar2,00,05, 000/~, could be inflated to? 3780 croresmerely in written Submissions filed by iheplaintiff after conclusion of arguments, withoutamending the plaing and without epen serving a
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of ? 336 crores, without any prior opportunity to
the concerned defendant to contest the proposed
Judgment.”

126.The second relevant aspect that the Division Bench looked into was
the fact that there were no pleadings of infringement against the
respondent herein worth the name. In this regard, the following
observations are relevant:

“156. Mr. Sai Deepak, appearing on behalf of
Lifestyle and supplementing the submissions
advanced by Mr. Pachnanda, sought earnestly to
convince us that the requisite factual basis or
alleging involvement of Amazon Tech win the
infringement of Lifestyle’s registered trademark,
is forthcoming in the plaint. We are unable to
agree.

157. We have already set out, from para 29 of the
present judgment on words, the reicvant
averments contained in the plaint. We do not find,
therein, any prima facie sustainable allegation of
involvement, by Amazon Tech, in any
infringement of Lifestyle’s registered trademark
158. Para 41 of the plaint alleges that Amazon
Tech is, under its brand ‘SYMBOL’,
“manufacturing, offering for sale and/or selling
products which bear the infringing logo mark
These allegations are completely defeated by the
assertions in the replication filed by Lifestile, to
the written statement of Cloudtail also
reproduced supra — that it was Cloudtad
manufacturing and selling the apparel bearing
the mark, and, thereby, infringuig Lifestyles
registered trademark.

159. Para 41 goes on to state that ASSPL was
selling products of Amazon Tech on its platform
under the trademark ‘SYMBOL. bearing the
infringing mark. This allegation, agai, is
incorrect. The products soid by ASSL were not of
Amazon Tech, but of Cloudial Fhe only
connection of Amazon Tech. with the sad
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160. In fact, after making such ‘bald. andunsubstantiated allegations, | Lifestyle, in thesame para 41 of the plaint, acknowledges that itwas not certain about the actual relation betweenAmazon Tech, Cloudtaj and ASSPL. Obviously,the allegations against Amazon Tech; regarding

were merely shots in the dark, without anyknowledge of the actual state of affairs. In fact,

para 48 of the plaing alleges’ that it was a‘admitted case of Defendant No 3 (ASSPL) thatorders for the infringing product of the DefendantNo I (Amazon Tech) are being Sulfilled byDefendant no 2 (Cloudtail)”, without any such‘admitted case” being available on record. Theplaint docs ney disclose where this “admission” isto be found
id

161. Al this juncture, we may also refer to theaffidavits dated 2 July 2022 gnq 1 September2022 of ASSPL, on which Mr. Pdchnang, soughtlo place reliance As supporting the finding of thelearned Single Judge, in the impugned judgment,that Amazon Tech, Cloudtail and ASSPLconstitute a “cohesipe commercial entity”, We findno such inference being Jorthcoming from theaffidavits. 1 Y case, we are not concerned,here, with (he interlink, qs commerciql entities,between Amazon Tech, Cloudtail and ASSPL.They are, admittedly, independent commercialentities, as was, in fact, noted by the learnedSingle Judge in the order dated 12 October 2020,reproduced py para 19 of the impugnedjudgement. Wha; 1s to be seen is whether there
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was any material to indicate involvement of
Amazon Tech in the allegedly infringing activities
of Cloudtail. There is, in fact, none.

162. Apart. from this, the plaint only refers,
repeatedly, to the infringing mark as belonging to
Amazon Tech and has having been adopted by it.
No factual basis for these allegations is
forthcoming.

163. We have already explained, in para 18 to 26
supra, why it cannot be said that any substantial
allegation of involvement, by Amazon Tech, in the
allegedly infringing activities of Cloudtail, by
affixation of the mark on the apparel sold by i,
can be said to exist.

164. This, therefore, is not merely a case in which
damages have been awarded against Amazon
Tech without any finding, by the learned Single
Judge, of involvement, in the alleged infringing
activities, but is, in fact, a case where no such
pleadings exist.”

127. The third aspect which the Division Bench looked into was one
relating

3,36,02

to no pleadings for the purpose of claiming Rs
87,000/- towards damages. In this regard, the

recorded are:
“136. Leave alone the fact that there were no
pleadings, claiming ¥ 336,02,87,000/ , there
were also no pleadings on the basis of which is
claim could be supported or sustained. The
learned Single Judge has herself ventured u.1o an
exercise of computing the awardable damages as
V336,02,87,000/-, without the said cxcreise
being supported by any pleadings of Lilet:
The position that has resulted is, therefore, that
(1) the pleadings of Lifestyle only justified
damages of ¢ 2,00,05,000/-,
(1) without amending its pleadings, Lifestyle, in
iis wonitien submissions before the learned Single
Judge, worked out the damages (o which it was

N

findings
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Bie
Lifestyle and against Amazon, Tech, 7

3 . 336, 02;87,000,-, again on the basis of qComputation solely devised by the learneq Single

no pleadings, Supporting the damages of # 3780 Oo
crores, claimed by Lifestyle in its. writtenSubmissions, or the damages of ¥

amount of 336, 02,87,000/ which was ls)
ultimately Awarded, is not to be found anywherein the Pleadings of Lifestyle.138. The bys, for the claim for damages are, atall costs, 10 pe contained in the pleadings of thePlaintiff. 1 oq nnot he reserved for evidence, Itis alegal truism that cvidence cannot traverse thepleadings h

128.The four, aspect that the Division Bench lookeq into was the Aethat the learned Single Judge hag recorded no findings as regards therole of the respondent herein ip the alleged infringement. The relevan;observation are as under:
12. With greatest respect, it appears to ys thatthe impugned Judgement is more concerned withthe fact that ¢ niringement ig a newphenomenen,, and that ji js very difficult towdentify the actual players in the act, Pargs 42 to19 of the impugned judgment deal with themenace of e nfringemeny, and the difficulty inlocalising Liability mn such cases, Parq 44, in fact,refers (go tnlermediary hahility, which is of noParticular relevance, as Amazon Tech does notclaim uself to be an intermediary. We may note,
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even at this juncture, that the learned Single
Judge has, in para 99 of the impugned judgment,
observed that Amazon Tech was identifying itself
as an intermediary. This is a prima facie
erroneous finding. At no point of time has Amazon
Tech claimed to be an intermediary. In fact, in
earlier orders passed in the suit, particularly in
the orders dated 2 March 2023 and 7 August
2023 — which the latter was passed by the
learned Single Judge herself — it has been
correctly noted that Defendant 3 ASSPL was
claiming to be an intermediary and was, in fact,
one. In the impugned judgment, therefore, the
learned Single Judge has proceeded on an
apparently mistaken assumption that Amazon
Tech was also claiming to be an intermediary.
113. Returning to the findings in the impugned
judgment, following the adverse observations
regarding the menace of e-infringement is a new
species of trademark infringement, which poses
significant challenges in localising of liability, the
learned Single Judge proceeds, in para 45, to
characterise the present case as a case of ¢
wm fnngement — with which there can be no serious
cavil. Following this, however, the learned Single
Judge was on to note that the brand ‘Symbol’.
beng used by Cloudtail, was owned by Amazon
lech This is also; however, is difficult to
understand how the ownership, by Amazon Tech.
of the brand ‘Symbol’ is of any relevance. The
mark “Symbol” is, quite clearly, not infringing in
nature
[41 In fact, even the plaint in the suit does not so
assert. The case that Lifestyle has sought to build
up, nthe plaint, is that, as the infringing mark
figured on the same apparel, which bore (he
‘SYMBOL mark of Amazon Tech, Amazon Tech
could not escape lability from the tort of
ufringement by use of the mark. In ow
considered view, the said plea, which has
apparently found favour with the learned Single
Jide nthe impugned judgment, has no basis
laa
fo The learned Single Judge proceeds to lai
considerable stress on order dated 5 Septen:ber
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deféndant ne Is willing to suffer a decree ofinjunction ‘qnq ‘also for paying reasongpledamages to the plaintiff»

Amazon Tech, had already been, proceeded exparte on 20 April 2022. [yen if it were to beassumed that Amazon Tech had agreed, throughlearned Counsel whe appeared on behalf ofCloudtail, lo suffer reasonable damages, thatStatement, fat all, was made at the stage whenthe damages claimed by Lifestyle were of ¥2,00,05,000 In the face of this claim, it wouldbe preposterous to hold that the order dated 5September 2022 amounts lo an admission, byAmazon Tech, to suffer damages of ¥336,02,8 7,000/ Before awarding suchdamages, therefore, jt was incumbent on thelearned Single Judge to render specific findings ofinfringement, or at least of complicity in the -infringing activities, py Amazon Tech. With‘greatest respect, ye do not find this to have beendone,
446. Parq 47 of the impugned judgment observedthat Amazon Tech, Cloudtail ang ASSPL were“closely relateq to or interlinked with each other”,Para 48 records that “jt jg a maller of puplicknowledge that the Www.amazon. jn Platform isclosely linked with Defendant No. 1” ie. thepresent appellan; Amazon Tech. Toa large extent,itis clear that the tmpugned judgement proceedson the premise thay Amuzon Teen, Cloudtail angTASSPL, ie. all the defendants, ere acting inconcert and were one commercial cnlity."147. We also find, prima facie, that the learneaSingle Judge has, in para 52 of (he mpugned
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Judgment, completely misread the Licensing
Agreement dated 23 December 2015 as fastening
liability on Amazon Tech for infringement
whereas, in fact, it does nothing of the kind. The
learned Single Judge observes that the License
Agreement dated 23 December 2015, between
Amazon Tech and Cloudtail indicated “that
Amazon retains significant control over
Cloudtail’s branding and distribution activities”.
Following this, the learned Single Judge returns
an opinion that “the clauses in the Agreement
clearly diminish Amazon’s liability to distance
itself from the alleged infringement commi‘ted by
Cloudtail”, that “the contractual restrictions on
unauthorised trademark use, coupled with
indemnification obligations, provide strong legal
grounds for (Lifestyle) to argue Amazon’s direct
involvement in trademark infringement”, “theagreement being a license agreement, Defendant
No. 1 being a licensor an Defendant No. 2 teing a
licensee, any infringement or unlawful use by the
licensee would also affix liability about the
licensor”, “while licensing the word mark
SYMBOL” Amazon would be unable to distance
iself front the use of the accompanying horse logo
device mark” and that “thus, the consequences of
nfringement squarely fall upon Defendant No. 17.
198. We are, prima facie, unaware of any lawwhich supports these observations and findings.
The Licensing Agreement dated 23 December
2015 was restricted to the ‘SYMBOL’ mark,
owned by Amazon Tech. Amazon Tech had, bythe agreement, licensed, to Cloudtail, the right to
use the mark ‘SYMBOL’. The agreement doesnothing beyond this. By no stretch of imaginationcould be Licensing Agreement be read as
authorising Cloudtail to affix, on the apparei sold
by it, the allegedly infringing mark. In fact, theLicensing Agreement makes no reference to the
said mark at all, obviously because Amazon Tech
had no concern with the said mark. If, therefore,
Cloudtad did affix the mark on the apparel sold
by it. tt certainly did not do so by virtue of anyauthorisation or permission granted by theLicensing Agreement dated 23 December 2015. In

»

Page 64 of 73



Jact; the Licensing Agreement contained a specific‘claiise proscribing any infringement, by Cloudtai,. of the. ‘trademark of any ‘third party, and(indeminified-Amazon Tech in that regard.149. The observations contained in para 52 of theimpugned “Judgment, extracted by us earlier inParagraph-:139, gre unsupported by law. In a
only licensed, to Cloudtail, thegatto usethe ‘SYMBOL’ mark, we are unable to‘uriderstand how Amazon Tech could be fastened

with. which the Licensing Agreement — and,indeed, Amazon Tech itself - had no concern.
150: Needless to Say, a licence by one party toanother, to do a particular act, cannot render thefirst party liable for every infringing or legal actcommitted by the second, in the absence of any

ised by thelicense. The findings in para 52 of the impugnedJudgment, in our prima facie view, are contrary tothis principle which, according to us, is practicallyJossilized in the law. They, therefore, sujfer [frompatent illegality.
151. In para 98, tie learned Single Judgeobserves ‘that the Judgment (would proceed toexamine, inter alia, “the degree of culpability ofthe “Defendants”. Paras 98 15 99 proceed,apparently, to record certain observationsregarding Amazon Tech which, in our view, are. not. incriminating in any manner Before,“however, ..adverting thereto, the lcaried SingleJudge observes, in para 98 anc 1 the openingpart of para 99 of the tmpugned judgment, thatthe mark ‘SYMBOL’, of which the nGht to use hadbeen licensed by Amazon Tech 0 Cloudtail, wasused “along with” (he infringing ark, theapparel-sold by Cloudtail. Even if it was, we aie. unable to: understand hoy any liability orresponsibility for infringement, on the ground, befastened on Amazon Tech. Amazon Tech was notthe manufacturer of the apparel on which theinfringing mark was used. It had never licensed,

LCN

J

Page 65 of 73



lo Cloudtail, the right to use the infringing mark,
with which, in fact, it had no concern. In fact,
Cloudtail itself conceded, before this Court on 2
March 2023, that the decision to use the
infringing mark on the apparel sold by was not of
Amazon, but of Cloudtail itself. Unfortunately, the
learned Single Judge has entirely overlooked this
concession, regarding which no objection or
reservation was ever expressed by Lifestyle,
either before this Court on 2 March 2023 or at any
point thereafter. In view thereof, it is plainly
obvious that the affixation, on the apparel sold by
Cloudtail, of the infringing logo, could not
incriminate Amazon Tech in any manner, merely
because the same apparel also happened to carry
the ‘SYMBOL’ mark, the use of which had been
licensed by Amazon Tech to Cloudtail.
152. Para 99 of the impugned judgment proceeds
to observe that Amazon Tech was “one of the most
dominant players in the ecommerce space”, thatit “possesses ways and means to utilise itsdonunant presence in the e-commerce space to
promote its own products as also products which
it might otherwise wish to promote”, and that it
had “the leverage through its own platforms to
dilute Plaintiffs brand/ logo by indulging in deep-
discounting of its own products which compete
with the Plainuff by using a similar mark/ logo”.These findings are, prima facie, entirely in therealm of presumption and conjecture. They reflectan umpression, by the learned Single Judge, that
Amazon Tech was im a position to indulge ininfringing actuntics by means such as deepdiscounting - with respect to which there is noteven a whisper of an allegation against Amazon
Tech in the entire plamt of Li estyle — and that,
therefore, it must have done so. On the face of it,we are of the view that these findings suffer fromperversity in law, and cannot, therefore, sustain.153. Para 99 goes on further to observe that “at iswell known reality that all 3 Defendants belongto the Amazon Grows of Companies and operateas a cohesive commercial entity” This finding hasnothing forthcoming, aicilable on the record, to
support al. There is cortamly no pleading to that
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effect. ..The\iplaint, filed by Lifestyle, does not-allege; eve; “indirectly, that Amazon Tech,Cloudtail ASSPL constituted a “cohesiver C tity”. ‘A finding that 3 companies,dependent corporate ventures,Sive commercial entity, cannot bet any pleading'to that effect. Weto observe that the learned SingleSo holding, made out a. case in

Soe Lo

129.

130.

154. Théré:aréno other findings, in the imp
Yle which it itself did not plead.

ugnedJudgment: against Amazon Tech. Of course, thelearned Single Judge has adversely comnon. what she perceives as Amazondeliberate: ahsence from the proceedings

ented
Tech’s (5) h
tn thesuit..Even if-it were to be presumed, merely forthe sake‘of argument, that Amazon Tech look aconscious decision not to participate in the suiproceed;

damages of %.336, 02,87,000/ -.155. The case; therefore, is one of awarding,against Amazon Tech and in favour of Lifestyleof damages of ¥ 336,02,87,000/ withotsustainable * finding of infringement,

ngs, that cannot Justify mulcting it with

any
or ofcomplicity in infringement, against AmazonTech.”

If the Division Bench after looking into ali (he relevant aspects referedto above thought fit to grant benefit of uncondition al stay of executionof money decree. then, applying the principles of law discussed by us,it cannot be said that the Division Bench committed any error muchless an error of law. in passing the mpugned judg

It goes without saying that whatever has been obserBench in its impugned judgment and order is not 4final opinion but are. ‘prima face observations |

nent and order,

ved by the Division
n expression of any
or the purpose ofgranting the relief as prayed for by the respondents.
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131.1t is necessary for us to observe that the Court’s jurisdiction over a
respondent is founded on a valid service of summons. Without a valid
service, the Court cannot acquire jurisdiction over the respondent,
unless the defendant voluntarily submits to it. The original defendant-
respondent must be properly be apprised of a pending action against
him and assured of the opportunity to present his defenses to the suit.
Proper service of summons is used (o protect one’s right to due process.

132. In an action strictly in personam, personal service on the defendant is
the preferred mode of service, ie, by handing a copy of the summons
to the defendant in person. If defendant, for excusable reasons, cannotbe served with the summons within a reasonable period, then
substituted service can be resorted to. While substituted service of
summons is permitted, “it is extraordinary in character and inderogation of the usual method of service ”

133.In the case in hand, what is tmportant for us to note is the Order passed
by the Joint Registra (Judicial) of the High Court of Delhi dated01.03.2021 which reads thus

“CS(COMM)1413/ 2020
“1. Written statement filed bi the defendant No.2 & 3 with affidaint of admussion/ denial.2. Replication to the written statement of thedefendant 1no.3 nth affidavit ofadmission/ denial of the documents has been .filed by the plaintiff.

3. It is submitted by counsel for the plaintiff thatreplication and affidcmnt of admission/ denial ofthe documents qua the defendant no.2 has alsobeen filed hut ¢ © is digityg under scrutiny.Let necece woluhen ie ensure thatreplication ancl cffidat of admission/ denial ofthe dociunents are placed on record.
4. Affidavit of scrvce filed by the plaintiff reficctsthat entire pupuer book was delivered to thedefendant 10 1 throwah speed post and courier.
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°d 12/10/2020, Let the. order pycomplied with ad process be Issued, returnableJor the next date, 55. Re-notiYY the matter Jor completion of service,completion-of pleadings ang admission/ denial ofthe documents on 22" April, 20271."
(Emphasis supplied)

Order XLI Rule 5 contains the Provision for the grant or refusa|of stay of execution of the decree by the appellate court underthe CPC. ft categorically stipulates that mere filing of anappeal against an order of execution, shall nog PSo factoOperate as stay of proceedings. Any execution proceeding oran order therein, shall be stayed only if 4 specific, reasonedorder granting such stay is passed by the appellate court, afterProper application of mind.

For the grant of stay of execution of a decree in terms of OrderXLL a prayer to such effect has to be specifically made to (1“appellate court and the appellate court has the discretion toaegrant an order of stay or to refuse the same
Order XLI Ryle 5(3) of the CPC provides for satisfactionregarding sufficient cause as a pre-condition for grantingbenefit of stay of execution of decree, and it casi an obligation
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Vv)

(v1)

upon the appellate court to record its satisfaction for stay of

execution such decree.

The power of the Appellate Court to order stay of execution of
the decree is circumscribed and made subject to the existence

In order to ascertain whether a “sufficient cause” exists for the
grant of stay of execution of a decree under Order XLI of the

CPC, the appellate court as per sub-rule (3) of Rule 5 is

required to examine:-
(i) Whether there will be substantial loss to the party

applying for stay;

(ii) Whether the application has been made without

unreasonable delay; and

(ili) Whether security has been given by the applicant for

due performance of the decree

For the grant of stay of exccution of the decree, the appellate
court is required, after perusing the materials on record, to
assign reasons for its satisfaction regarding the existence of a
“sufficient cause”. Such reasons should be cogent and
adequate. The reasons assigned must indicate the necessity
for the status quo prevailing on the date of the decree and/or
the date of making of the application [or stay, to continue by
granting stay, and not merely the reasons why stay should be

granted.

Although, Order XLI Rule 5 of the CPC, uses the word “shall”,

yet a combined reading of the sum and substance of Rule(s)
1(3) and S5(5) would reveal, that for the grant of stay of
execution, it is not mandatory for the appellate court to impose
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(vi

(vin

(1X)

stay of execution as indicated iy Rule 5, is the existence of“sufficient cause” in favour of the appellant, on tke availabilityof which the appellate court would be inclined to pass an orcer

For the grant of benefit of an unconditional stay of executionof a decree, an exceptional case has to be made out before the
an unconditional stay of execution of decree must no tyexercised arbitrarily. It must be exercised sparingly and onlyFan exceptional case is made out for such stay in view of (hepeculiar facts and attending circumstances of the case before[18

;
A lodestar for bringing a case within the purview of“exceptional case” for the purpose of granting benefit ofunconditional stay of the execution of money decree by the“appellate court would be, if the money decree in question.(1) 1s egregiously perverse;

(11) is riddled with patent illegalities;
(ii) is laciaily untenable; and/or
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(iv) such other exceptional causes similar in nature.

(X) For the purpose of the grant or refusal of stay of execution of
the decree under Rule 5 of Order XLI, it is immaterial whether
the decree is a money decrec or any other decree. The langage
couched in the said provision is very lee Order XLI, Rule 5
of the makes no distinction between a money decree and other
decrees, and the said provision applies with full rigour in both
instances. Yet as a rule of prudence and estabiished practice
evolved over a period of time, no stay of execution of a money
decree should be granted, except on the condition that the
decretal amount be deposited in the court. however, such
condition for deposit cannot be said to be mandatory and non-
prescription thereof does not operate as a bar 10 slaying the
execution of a money decree.

(XI) There is no provision under Order XLI Rule 5 of the CPC
imposing a mandate to deposit cash security as the only mode
of security for execution of the decree. Security, for the
purpose of the said provision, can be in (he shape of property,
bond and or in the form of an appropriate underiaking from
the appellant to abide by the decree, seeking stay of execution.

135.00 view of the aforesaid, we have reached the conclusion that wee
should not disturb the impugned judgment and order passed by the
Division Bench of the High Court.

less to clarify that the main appeal shall be decided on its
own merits and without being influenced in anvmanner by any of the
observations made in the impugned judgment and orc passed by
the High Court including our judgment
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137.1t shall be open for the parties to put forward all contentions available

Lo them in law at the time of the final hearing of the Regular First

Appeal.

138.Registry shall forward one copy each of this judgment to all the High

Courts.

New Delhi;
7th October, 2025.
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