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GOVERDHAN REDDY

ROC.N0.998150[2025
To

All the Unit Heads in the State of Telangana.

Sir/Madam,

Sub:- High Court for the State of Telangana — Letter received from the
Assistant Registrar, Supreme Court of India - Forwarded copy of the
judgment dated 24.03.2025 in Civil Appeal No 4311 of 2025 arising
out of SLP (Civil) No. 3324 of 2015, between Yerikala Sunkalamma
& Anr Vs State of Andhra Pradesh, Department of Revenue & Ors —
Certain directions issued — Request to take appropriate measure
while disposing of the cases - Reg.

Ref:- D.No 41129/2014/SEC-XII-A, dt:01.05.2025 from the Assistant
Registrar, Supreme Court of India along with the copy of the
judgment dated 24.03.2025 in Civil Appeal No 4311 of 2025,

kokokskok

The Hon'ble Supreme Court of India while disposing of the Civil Appeal No 4311

of 2025 arising out of SLP (Civil) No. 3324 of 2015, issued certain directions.
Therefore, as directed, while enclosing a copy of the Judgment of the Hon’ble

Supreme Court dated 24.03.2025 in Civil Appeal No 4311 oﬁ2025'ari$ing out of SLP




OFFICE OF THE PRINCIPAL DISTRICT AND SESSIONS JUDGE:
YADADRI-BHUVANAGIRI. I

Dated: #£-06-2025.

Endt.Dis.No. (20 4 /2025/AL, .
measures while disposing

th a direction to take appropriate

of the cases, as discussed by the Hon'ble Supreme Court of India on the
Chapter of Section 80 CPC in Civil Appeal No.4311 of 2025 arising out of SLP
(Civil) No.3324 of 2025 dated 24.03.2025".

sCommunicated, Wi

|

PRL.DI

ST SE
ADADRI-BH

To

All the Judicial Officers in Yadadri-Bhuvanagiri District Unit.
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D. No. 41129/2014 / SEC-XI1-A
SUPREME COURT OF INDIA

All Communicationg Should be
Addressed to Registrar by
Designation and not by Name,

'r(‘ P. d - -
in Code 110001 NEW DELHI
01% May, 2025
From: Lf; U % i

The Assistant Regisu‘ag
Supreme Court of India, New Delp;j,

I. The Registrar General,
High Court of Andhra Pradesh,
Nelapadu, Amravati — 522202, Andhra Pradesh.

2. The Registrar General,
Gauhati High Court,
Guwahati - 781001, Assam,

3. The Registrar General;
High Court of Judicature at Patna,
Patna - 800001, Bihar.

4. The Registrar General,
High Court of Bombay,
Mumbaj - 400032, Maharashtra,

5. The Regist_r‘ar_ General,
Calcutta High Counrt,
Kolkata - 700001, West Bengal.

6. The Registrar General,
High Court of Punjab and Haryana,
Chandigarh - 160001. :

7. The Registrar General,
High Court of Chhattisgarh,
Bilaspur - 495220, Chhattisgarh,

8. The Régistréf General
High Court of Delhi,
New Delhi - 110003, Delh;.

9. The Registrar General, :
High Court of Gujarat, at Sola Ahmedabad - 380060,
Gujarat,




10.
11.
12.
- High Court of Jharkhand,

| 13.
- 14.
15.
16.
17.
18.

19.

20.

]

g 0 {

The Registrar General,
High Court of Himachal Pradesh,
Shimla - 17100 1, Himachal Pradesh.

The Registrar General,
High Court of Jammu & Kashmir,
Jammu - 180001, Jammu & Kashmir.

The Registrar General,

Ranchi - 834033, Jharkhand.

The Registrar General,
High Court of Karnataka,
Bengaluru - 560001, Karnataka.

The Registrar General,
High Court of Kerala,
Ernakulam (Kochi) - 682031, Kerala.

The Registrar General,
High Court of Madhya Pradesh,

‘Jabalpur - 482001, Madhya Pradesh.

The Registrar General,
Madras High Court,
Chennai - 600 104, Tamil Nadu.

The Registrar General,
High Court of Manipur,
Mantripukhri, Imphal-795001, Manipur.

The Registrar General,
High Court of Meghalaya,
Shillong - 793001, Meghalaya.

The Registrar General,
Orissa High Court,
Cuttack - 753002, Odisha.

The Registrar General,
Rajasthan High Court,
Jodhpur - 342034, Rajasthan.




21. The Registrar General,
» High Court of Sikkim, ’
Gangtok - 737101, Sikkim. e

\}/{e Registrar Generajl, :
~ High Court for the State of Telan

Hyderabad -500066, Telangana. %

23. The Registrar General, |
High COllrt of 'Il‘ipura’ . ‘!’."’lr B\
Agartala - 799010, Tripura. &

e,
.....
e

24. The Registrar General, )
High Court of Uttarakhand,_
Nainital - 263002, Uttarakhand.

25. The Registrar General, :
High Court of Judicature at Allahabad, Allahabad -

06&0 211001, Uttar Pradesh;

CIVIL APPEAL NO. 4311 OF 2075
N
AS-1931-2002

YERIKALA SUNKALAMMA AND ANR - Petitioner(s)/Appellant(s)
' "VERSUS

THE STATE OF ANDHRA PRADESH AND .- Respondent(s)

ORS. REVEN UE DEPARTMENT

REPRESENTED BY DISTRICT

COLLECTOR AND ORS

Sir,

I am directed to transmit herewith certified copy of Signed Repo‘rtab_le Judgement
dated 24th March, 2025 i the appeal above mentioned.

This is for your information and necessary action.

s .
)\]f/' %/Yours faithfully,
Y
)go L/f/ﬂ/('

~ ASSISTANT REGISTRAR
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CIVIL APPEAL NO. 4311 oF 2025 ‘ o
(ARISING OQUT

OF SLP (CIVIL) NO. 3324 OF 2015)

YERIKA_LA SUNKALAMMA & ANR. ...APPELLANT(S)

VERSUS
.. RESPONDENT(S)

JUDGMENT

M




J.B. PARDIWALA, J.:
For the convenience of exposition, this judgment is divided into the following

| partsi-
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A. FACTUAL ERMENTS ot e 2
B. IMPUGNED JUDGMENT ...................... S 18
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vi. Section 80 OF CPC e TSRO 67
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-#1. Leave granted
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o2 This‘ appeal arises from the Judgment and order passed by the High Court of
Judicature at Hyderabad for the State of Telangana and the State of Andhra

D »_1,,1_+4,11(\_n'7f)_1/1' I~ 1071 ne X 7 vxrlye ' : 1 -
Pradesh dated 10.07.2014 it AS No. 1931 0f 2002 by which the igh Court

allowed the first appeal filed by the Respondents (original defendants) and
thereby set aside the Judgment and decree dated 05.08.1999 passed by the
Principal Senior Civi] Judge, Kurnool in Original Suit No. 115 of 1996

instituted by the appellants herein (original plaintiffs).

A. FACTUAL AVERMENTS.

3. The subject matter of the present litigation is a parcel of land, admeasuring

approximately 3.34 acres, bearing Survey No. 451/1 situated in

s

Dinnedevarapadu Mandal, Kumpoli-District, Andhra Pradesh (hereinafter, the

Kurnool, wherein the appellants sought a declaration of their title to the

gubject Land.

4, According to the appellants, the ownership of the land can be traced back to

1943. The subject land was then originally owned by one Harijana Govinduy.
A LY : W

It is the case of the appellants that the subject land was not a government

it . b T3S i o s

assigned land but rather a private property over which the respondents had no

ey g A T eSS

right, title or interest at any peint of time.

o,




5. The Subject Land was mortgaged by Harljana Govmdu W1th Pexugu Swamy
Reddy by virtue of a mortgage deed dated 06.06.1943 as security for a sum of
Rs. 100/-. The said mortgage deed was not redeemed during the lifetime of
Harijana Govindu and Perugu Swamy Reddy As Harijana Govindu defaulted
on the payment of the loan, fhe Legal~Represe'ntatives .of Perugu Swamy
Reddy instituted a suit for the recovery of the said sum, bearing suit number
0.S. No. 178 of 1967, before the Court of the Principal - District Munsif,
Kurnool. The Trial Court decreed the suit in favour of the legal representatives
for sale of the mortgaged property.

6. In furtherance of the aforesaid decree, execution proceedmgs were instituted
by the legal representatives of Perugu Swamy Reddy in E.P. No. 69 of 1961
before the Court of the Pr1n01pal DlStI'lCt Mun81f Kurnool In the said
proceedings, the Subj ectvLand was duly auctloned ina Court AU.Cthﬂ dated
72.04.1970, whereupon one Kuruva Ramanna purchased it for Rs 600/- and
took possession of the land by way of a process: 1ssued by the Court on
09.10.1970. The delivery of possession of the subject land was recorded by
the District Munsif Court, Kurnool on 06.11. 1970. Later on, 10.12. 1970, a sale
certificate was issued by the Trial Court under Order 21 Rule 94 of the Code
of Civil Procedure, 1908 (for short, the «CPC”). The relevant portion of the
Certificate issued under Order 21 Rule 94 of C.P.C is reproduced herein

below:

“In the execution of the above decree on 22.4.1970 auction was
conducted in respect of the Schedule immovable property
belonging to the respondents, knocked down in favour of the
Auction Purchaser P. Ramannna for Rs. 600/ only and the said sale
was confirmed. on 1.7.1 970 certificate is issued accordingly.”

7. The auction purchaser viz. Kuruva Ramanna further transferred the property

to one Yerikala Rosanna, the deceased father of the appellant no. | by virtue
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registered sale deed dated 16.12.197¢0 beaung Document No. 3154 of

v

fa
1 970, for a tota] sale consideration of Rs. 600)-. Accordingly, the father of the
appellant_no;l was in possession and enjoyment of the Subject Land till his

death in 1986. The Ryotwari patta was also issued in favor of the father of

appellant no. | ip respect of the subject land and other survey numbers,
considering his uninterrupted possession and enjoyment thereof The relevant
portion of the sale deed is reproduced herein below:

- “Document No, 3154 0f 1970

4
Yo

Sale Deed jor Rs. 000/~ dated [0.i2. 7970 1970 December 10
equivalent Shalivahang Shaka 192 Margasira 19 Kuryvg P
Ramanna, S/ Kuruva P, Ramanna, Agriculturist,  R/p
Dinnadevarapadu Village, Deinnea’evarapadu P.O. Kurnool

Talug, Kurnool District, executed the sale deed in Javour of

(s ~n, today onwards You, your legal heirs agre entitled to enjoy with
O absolute and Saleable rights over the schedule land and that Jrom
today neither m yself nor my legal heirs have any right or title over
the schedule land | have executed ihe sale deed with my Jree will

and consent. "

be ‘iHegally’ dispossessed from the Subject Land withdu"t .any intimation or
prior notice by (he respondents. ii is the case of the appellants
respondents wanted to construct a District [nstitute of Education and Training
Centre (DIET) building on the aforesaid land, they were forcibly dispossessed

without payment of any compensation of any description.




9. According to the appellants upon seeklng explanatlon from the respondents
as regafds their subject land, they were 1nformed that the subject land was an
assigned government Jand, endowed with non-alienable rights to it and that
the Government retained the rights to resume the assigned land at any time for
a ‘public purpose’. o o

10.The appellanté refuted the claim of the respondents before the Trial Court,
contending that the Subject Land was a Patta Land’ and, by its very nature, it
could not have been assigned to anybody In support of this position, it was
averred that a Pattadar Passbook was issued to the appellants under the Andhra
pradesh (Record of Rights in Land and ‘Pattadar Pass Books) Act, 1971 (for
short, the “Act of 19717). ' N

11. Aggrieved by the foregomg, the appellants submitted a representation dated
23.01.1996 addressed to. the District Collector, Kurnool, stating that the
subject land was purchased from one Kuruva Ramanna under a registered sale

" deed in the year 1970 for a valid ponsu;leratmn and they had been in exclusive
possession of the same. The appellants requested the District Collector to
cancel the aforementioned resumption. As the District Collector failed to
respond to the said representation, ‘the plaintiffs issued a notice dated
04.01.1996 under Section 80 CPC to the District Collector, intimating that a
suit would be instituted against the State if the Subject Land was not
reconveyed back to the appeilants

12. The appellants ultimately instituted an original Suit being O.S. No. 115 of
1996 before the Trial Court, praying for a declaration of their title to the
Subject Land and for an .order directing the respondents 10 deliver the
possession 10 them.

13. The respondents in their written statement took the stance that the Subject
Land was an arable waste land owned by the Government. The respondents

had no knowledge of the events occurring from the time when Harijana
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Divisional Records were prepared and scrutinized by the Deputy Inspector of
Survey, Kurnool| whereby the sajq lands were classified as arable waste Jands.

17.Pursuant to the resumption proceedings, a notice was published in the village
as part of the procedure to invite objections, if any, against the transfer of the
subject land in favor of the Education Department. As N6 objections were
received within the time period stipulated, the Gramapanchayat of
Dinnedevarapadu gave its consent for transfer of i

the Education Department. Thereafter, on 01.05.1989, the pbossession of the




land was handed over. to the District EduCational Officer, Kurnool for the
purpose of constructing the DIET Building.

18. According t0 the respondenAts’, m the year 1995, the Education Department
commenced the construction of the DIET Buildings on a portion of the

e Tand AcoTding W%Sﬁondem&ihﬁﬂi‘imﬂ@l—oﬂhe land was

he lana wes =

effected bona fide for a public purpose and in strict compliance with the Rules
framed under the Board Standing Order No. 15 of the Andhra Pradesh Board
of Revenue Standing Orders and other -provisions. The action of the
government in reéuming thc lands cannot be termed as a high-handed action
and the appellants have no right, title, or _'mterest in the land.

19.According to the respondents, the suit was otherwise also barred by limitation.
The possession of the ‘__Subj‘,éét L,and_:was transferred to the District Collector
in 1989, whereas the suit came 1o be instituted 1n 1996, i.e., beyond the
prescribed period of limitation as per the Limitation Act, 1963. |

20.We must try to underStand the exact» case of the appellants as pleaded in the

plaint. The relevant pleadings/in;_the plaint read thus:

«3 The plaintiffs are the owners of plaint schedule land. Then
plaint schedule land originally belonged to one Harijana Govindu,
resident of Dinne Devarapadu. The said Govindu mortgaged the
plaint schedule Jand for Rs. 100 in favour of one Perugt Swamy
Reddy of Dinne Devarapadu under a morigage deed dated 6.6.1943
the morigage was 1ot redeemed during the life time of Govindu and
Perugu Swamy Reddy. Therefore Perugu Swamy Reddy's sons filed
a suit 0.8. 1 78/67 in District Munsif's court, Kurnool. Forrecovery
of mortgage money against the sons of Govindu and accordingly
decree was passed for sale of the mortgaged property i.e. the plaint
cchedule land. In pursuance of the said decree E.P. was filed for
sale of the plaintiff schedule land and recover the decretal amount.
[n the court auction held on 22.4.70,-one Kuruva Ramanna of Dinne
Devarapadu purchased the plaint schedule land Jor Rs. 600 and
took delivery of the land through process of court on 9.10.70 and
the delivery was recorded by court on 6.11.70.




u

) _ 4. The court auction puréhaser, Kuruva Ramanna, In turn sold the
N plaint; schedyje land for Rs. 600 40 Ist plaintiffs Jather, Yerikala
Rosanna, under , registered sale deed dated 10.12.70. T, he [

the [+ plaintiff is in possession and enjoyment of plaint schedyle
land withouyt obstruction from any quarter.

of a portion plaing schedule land Jor the purpose of constructin

building for District Institute of Educational T; raining C

enlre

liberty to resume their assioned land ar any time for gublicgurgose.
This stand o Government s utterly false. The laint schedule land

IS a patta lg

ave a_ notice to the Disr.
P.C on 4

The District Collector Kurnool received the said notic
but did not comply wir the demand of the plaintiff Hence the

S title to the laint
laint schedule land

lainti i I declaration of lainti,
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laint schédule _
comply with the demand 0f Qlaintif[. ”

21.In para 11, fhe appellants prayed as under:

«1]. The plaintiffs therefore pray that the Hon'ble Court may be
pleased to declare plaintiffs title to the plaint schedule land, direct
the defendants 10 deliver back the possession of the plaint
schedule land to the plaintiff, award costs and grant any other
relief which the Hon'ble Court deems fit and proper under the
circumstance' of the case. "

22.To the aforesaid, the respondents herein filed their written statement stating as
under:

‘3. Thé allegations in ara 3 of the plaint that the plaintiffs are the

owner_Of the suit schedule_land, and it originally belonged to
Harijana Govindu, and the said Govindu_morigage and land to
Perugu _Swany Reddy_of Dinnedevarapadu Village, under a
mortgage deed dated 6.6. 1943, and that Perugi Swamy Reddy filed
0.S. No. 178/67 in D.M.C. Kurnool for recovery of the morigage
debt and_that one Kuruva_Ramana urchased the. said land_in
Court Auction Jor realization of the decree in O.S. No. 178/1967 on
22.4.1970 and delivery was e vcted in_favour O Kuruva Ramana
[l not known to this defendant and the plaintiff Is

allegations that Kuruva Ramana sold the plaint schedule land to
0.12.1970 and

Yerikala Rosanna under a registered sale deed dtd. 1

that plaintiffs father was in possession and enjoyment of the said
Jand _ till_his_death in the year 1986 are also _not_within_the
nowledge of this de endant. The further allegations that on the

is in possession and enjoyment O

d A
the suit land without obstructions [rom any quarter are all false and
incorrect statements made for the purpose of the suil.

4. The contention of the plaintiff in para 5 of the plaint that the

defendant has no manner of right title or possession 10 the plaint
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Schedule jang and that from the begz’nning the suir land is in (he

N hands of private bersons and af pp time jt was in possession of
Governmen are all not trye and correct. The furthey allegations
that the Suit 'c}ze_dulei land is q patta land and iy js not an assigneqd
land o anybody is also an utterly false Stalement creqteg Jor the
purpose of the cuj; : L

3. This defendan: hunébly submits that H_ze landin S No. 45 1/1 extent

6. The following lands are Situated withiy the Dinnedevarapadit
village [imjrs near B. T, andrapady village and qre classified qs

Arable Waste lands.

S. No. 44977 _ Extent 4¢. | 48
449/2 ' 4 0.95
449/3 , 3.03
449/4 3.00
451/ ] 3.34
45173 1.41
451/4 0.70

Total ' : 13.9] cents

lhe entire lands were on hill slope wi, red gravel These

lands agre unfit for cultivation,

Lducationg) Officer, Kurnooy Jor transfer of the above [apny.
including the plaint schedyje land for the Purpose of constructio,

7

Thereupon the Sub-Divisional Records for he above lands have

. R P &
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Inspector of Survey, Kurnool. According to the Village accounts.the
said lands are classified as irable Waste lands. A notice has been
got published in the village inviting objections if any against the
transfer of the land in favour of Education Department. The time
allowed for objections Was expired by 31.10.1990, “and no
objections have been received from the public. The said lands are

in Dinnedevdrapadu Granla Panchayal limits. The Grama
Panchayat also has given its consent for transfer of the above land

in favour of the Education Department. It is further submitted that
these lands are vacant lands and are free from aiy encroachments,
and the said land is quiet suitable for construction of DIET
buildings. Thereupon the land was given possession 1o the District
Educational Officer, Kurnool on 1.5 1989 by the Mandal Revenue
Officer, Kurnool in strict conformity with the rules and regulations
prescribed under Law. Subsequently the said land was transferred

in favour of District FEducational Officer, Kurnool for construction

of DIET puildings. During the year 1993 the Education Department
started construction of DIET Centre buildings in a portion of the
plaint schedule land. The action of the Government inresuming the =
assigned and required bona fide for a public purposé cannot be
termed as @ high handed action. The entire process was made in
accordance with the Rules framed under the Board standing orders
and other relevant provisions of law. The allegations contra are

denied as false.

8. This defendant cubmits that the plaintiff has 1o right, title,
interest and possession of the plaint schedule land. Therefore the
question of declaration of his title or delivery of possession to the
plaintiﬁ‘ does not arise- The plaintiff has misconceived his remedy

if any.

9. In any event the suit IS parred by limitation. Issue of notice will
not save limitation. The land was required to the Government in the
year 1989. Therefore, the suit filed in the vear 1 996 is clearly
barred by time.”

(Emphasis supplied)

i. Trial Court’s Judgment

23.The Trial Court framed the following issues for its consideration:




_% “1. Whether the Plaintiff is in possession and enjoymeny of the suit land
without obstruction Jrom any quarter from the date of his father?

2. Whether the defendants have no manner of right or title Jor the
Possession of the plains schedule Dproperty?

3. Whether the suit land js assigned land and Govindanna has n,
alienable Fights for said assigned iands 7

4. Whether the syjy was resumed to Govy by M.R.O., Kurnool With the
proceedings No, R.C.B, | 84/89, di. 3-2-19897

3. Whether the suit land was given in bpossession of District Educational
Officer on 1-5.89 by MR O, Kurnooi?

6. Whether the plaihtiﬁ’ has.no right or interest or possession of the plaint
schedule righ: -

......

9. To whar relief?

10. The issyes 1, 2, 3 and 6 are recasted as follows- “Whether the
Plaintiffs are the owners of suit schedule properly and if so, 'they gre
entitled for declaration ang recovery of possession as prayed for in
respect of the suit schedye property"?

a. First, the Tria] Court held that the resumption proceedings conducted

the District Educationa] Officer, Kurnool. [t was held that mere bald
assertions in. the oral evidence of DW1, Mandal ARevenue Ofﬁcer,
would not be sufficient to establish that the resumption ofth,é Subject
Land was in accordance with law. Moreover, when the appellants

challenged the resumption proceedings, the authorities had failed to
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prqduc;“;r;‘y/ relevant records to es—tabhsha;&tﬁey had followed -
prsper procedﬁre for the purpose of resumptio;i of the 1andTherefore,
~ the Trial Court had drawn an adverse inference against the evidence

of the DW1, Mandal Revenue Officer. 7

b. Secondly, the issuance of the pattadar passbook duly signed by the
then Tahsildar in favour of the appellants cOmbined_wf_;th_'theA'land
revenue receipts was held to serve as clear indic.é't‘ors of the actual
possession and enjoyment of the Subject Land by the‘v'appellants.
Furthermore, the Trial Court observed that the oral ffesﬁrnoﬁy' of PW1
was duly corroborated by documentary evidence. This vs}as'considered
to have sufficiently established the appellanté’;__tiﬂe and Apds'sés}si(')n {0
the Subject Land, thereby entitling them to fecox‘zer pbs,session- of the
25.The Triai Court accordingly decreed the suit in favour of Vthé appellantS'
declaring them to be the lawful owners of the subject land and directed the

~ respondents to deliver the possession of the subject jand back to the appellants

and observed as under:

“2]. As seen from ex. All proceedings from District Revenue Officer,
Kurnool dt. 31-5-1996 indicating that the first plaintiff issued Ex.A8
Section 80 C P.C. notice dt. 4-1-1996 and the District Revenue
officer requested the Mandal Revenue Officer to send resumption
records without any delay. Further as seen Fx.Al2 dt. 6-5-1996
proceedings from District Revenue Officer, Kurnool indicating that
D.R.O. Kurnool address Ex. Al2 to MR.O., Kurnool to send
resumption records pertaining O the suit schedule property. As
regard Ex. A7, Ex A8 and Exs.A10 to A12 indicates that the first
plaintiff sent petitions to the higher revenue authorities and also
issued notices to them 10 enquire into the matter. Absolutely, there is
no material on record that what action was taken by the District
Revenue Authorities o1 the petitions and notices issued by the first
plaintiff. Even today. this Court did not see the light of the day with
regurd (o the alleged resumplion proceedings of suit schedule
property in RC.B. 184/89 dt. 28.2-1989. Absolutely, there is no




-
& evidence when Mandal Revenue Officer conducted enquiry and

© - resumed the suit land and handed over possession of suit land to
District Educational officer, Kurnool. The mere Statement of DW ],
Mandal Revenuye Officer is not sufficient ‘to prove that he has
Jollowed proper procedure and resumed the suit land When the
plaintiffs challenging the resumption proceedings itself as no
enquiry was conducted and no notice was served on them, it is Jor
the Government to produce such resumption proceedings in K.C.B.
184/89, dr. 3-2-89 10 prove that they have followed proper procedure
in resumption of the syit land. Having regard to the facts and
circumstances of the case, absolutely there is no material before this
court to know whether the Mandal Revenue Officer adupted proper
procedure or conducted any enquiry at the time of resumption of suit
land. The evidence of DW1 is not sufficient to establish that the
resumption of suit land is legal and proper without produce any
relevant records. Nothing prevented the revenye authorities to
produce the resumption proceedings of the suit land before this
court. Therefore, inference can be drawn that the Mandal Revenye
Officer, Kurnool has not adopted procedure in resumption of suit
land. In the absence of resumption proceedings of the suit land, the
court cannot accept the evidence of DW] Mandal Revenue Officer,
Kurnool with regard to resuming of the suit land. T, herefore, I have
no hesitation to come fo conclusion that Mandal Revenue Officer,
Kurnool has not adopted proper procedure while resuming the suit
land and possession given to Education Officer cannot be said legal.

22. The learned Asst Government Pleader pointed that the Mandal
Revenue Officer resumed the suit schedule land for public purpose
as the suit land is an assigned land. It is true that there are some
conditions in D. Form patta that the Govemm_ent may take the
assigned lands if it is required for the public purpose. But in this
case, the facts are different. The plaintiffs belong 10 Yerikala
Community (Schedule T ribe). 1t is also the case of plaintiff that
except the suit land, they have no other land of their own. They
purchased the suit schedule land under registered sale deed in the
Kar 1970 Dw1 admitted in_his_cross-examination that they have
issued Ex.A3 patta pass book in respect of suit schedule land and
also Ex.A4 to Ex. A6 land revenuye receipts jor having paid the land
revenue by the plaintiffs to the suit schedule property. If really, the

TR IE1Y

plaintiffs family is not in possession and enjovment of the suit land,
there is no need to issue Ex. A3 patta pass book to the p/aintifﬁs' and
also_receive land revenye from the plaintiffs. Learned Asst. Govt.
pleader argued thar buildings were raised in the suit property. Even

—~ . A~ MmN N N oW omor ~ e~ L NP N




structures raised in the suil property, it has no significance to_the

circumstances ofpresem case.

23. DWI _Mandal Revenue officer_on _one hand he admits_having
issued Ex.A3 patta pass book and Ex.A4 to A6 land revenue receipts
and on the other hand, denies the plaintiff p’eqceful possession In

respect of the suit schedule property. It is not the case of defendant .

“hat they have not issued Ex.A3 10 A6 patta pass book and land
revenue receipts. Having regard to the facts and circumstances of

the case there is no proof when Government resuming the suit land

and is _handed over possession_to Educational_Officer, Kurnool.
Therefore I have to answer issues 4 and 5 against defendant and_in
favour of plaintiffs. B L

Further, there is no material on_record to show that the Mandal
Revenue_officer_has adopted proper procedure while resuming the

suit land._ Therefore, the resumption of suitland» can‘ibe _sa_ia’_ as

improper and illegal. -

24. RECASTED ISSUE FRAMED ON 30-7—1999*

On this issue, the burden lies on the plaintiffs to prbVe'thai'they are
the owners of suit schedule property and they are entitled for
declaration and also relief of recovery of possession: '

25. Coming to the evidence of Second Plaintiff as PW1 that the suit
schedule land originally belongs to one Madiga Govindu of her
village. The said Govindu mortgaged the suit schedule land to
Perugu Swamy Reddy. As the Govindu did not pay the morigage
amount, the Swamy Reddy filed a suit-against the Govindu, the said
suit was decreed. One Kuruva Ramanna purchased the suit schedule
property in courl auction and took possession of the same through
court. Ex Al is registration extract of sale certificate in EP.51/59
in O.S. 178/67 for having purchased the suit schedule property by
Kuruva Ramanna in court auction. ' :

26. Further, according to PW1, Rosanna the father of first plaintiff
purchased the suil schedule property under the original of Ex.A2 dt.
10-12-1970. Considering  the possession and enjoymerl, the
Government also issued patta pass book in favour of her father-in-
Jaw. Ex. A3 is such pass book. They have been paying the land
revenue Lo the suit schedule land. Ex.A4 to Ex.A6 are such receipls.
Further, according to PWI, the suit schedule property is an
agricultural land and they are raising crops in the suit schedule

-

property. The Government took the possession of suit schedule
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property for constructing the school without their consent. First
plaintiff her husband also sent Ex A7 petition to District Collector,
Kurnool. The District Collector, Kurnool did not act on Ex.A7.
Thereafter notice under Section 80 C.P.C. issued FEx.A8 is such
notice at 4-1-1996. Ex.A9 is served acknowledgments relating to
Ex.A8 Sec. 80 C.P.C. notice. The District Collector, Kurnool issued =
reply notices which are Ex.A10 to Ex.A] 2.

27. Further, according ‘to plaintiffs that they belong to Yerikala
community which is a schedule tribe caste. The Mandal Revenue
Officer has issued Ex.A13 caste certificate fo that effect. T hey were

“in possession and enjoyment of the suit schedule property. The suit

land is not assigned land, Hence, to declare their rights in respect o
the suit schedule land and also deliver the same. '
28. In the cross-examination, PW| denied the suggestion that they
have no way connected or related to the suit schedule property. PW1
Jurther denied the suggestion that they never raised any crop in the
suit schedule property. PW1 Jurther denied the suggestion that they
are neither the owners nor possessors of the suit schedule Dproperty.
As seen from Ex.A] registration extract of sale certificate would go
to show that the legal representatives of Perugu Swamy Reddy filed
suit in O.S. 178/67 against the legal representatives of Govindu and ™
others to pass a preliminary decree, in respect of suit schedule
property. In the auction, one Kuruva Ramanna purchased the =~
schedule property for Rs. 600/- being the highest auction purchaser.
So, as seen from Ex. A1, sale cerlificate issued by the competent Civil
Court, that Kuruva Ramanna purchased the suit schedule property
in court auction being the highest bidder.

29. Further as seen Ex. A2 registration extract sale deed dt. 10-12-

1970, it discloses that Rosanna. the father of first plaintiff purchased

the suit schedule property for Rs. 600/~ from Ramanna. It is also
evident that considering the possession and enjoyment of Yerikala
Rosanna, the father of Sirst plaintiff. the Government issued Ex.A3
patta pass book in respect of the suit schedule property. As seen from
Ex. A4 to Ex.A6, the plamntiffs family have paid necessary land
revenue 10 the suif scheduie property. it is aiso evident ihat ine first
plaintiff sent petitions 10 the District Revene authorities for taking
possession of his property by Mandal Revenye officer, Kurnool
which is evident under Ex.A7, Fx. A8, Fx A0 to Ex.A12. It is clear
that the District Revenue authorities did nor act on the notices given
by the plaintiff to enquire the dispute with regard to suit schedule
property. The District Revenue authorities did not take any action,




there afier the first plaintiff has issued Ex.A8 Section 80 .CA'.‘P‘C.
statutory notice and filed present suit for the reliefs as stated above.

30. It is the case of plaintiffs that they belong to Yerikala community
(schedule tribe) they do not possess any other land except the suit
schedule property. The Mandal Revenue Officer, Kurnool did not
issue any notices nor enquired at the time of resumption of land.

31 It is the case of defendant that the plaintiffs are strangers 10 the
suit schedule property. The Govindu original assignee has no right
to alienate the suit schedule property to anybody. The plaintiffs were
never in possession and enjoyment of the suit schedule property. If
really, the plaintiffs are not in possession and enjoyment of the suit
schedule property, the question of issuing Ex.A3 patta pass book duly
signed by then Tahsildar and village Karnam to Rosanna, the father
of first plaintiff does not arise. If the plaintiffs family were not in
possession of the suit properly, the question of laking any land
rovenue with them under Ex.A4 to Ex.A6 does not arise. If we
correlate, the evidence of PWI, coupled with Ex.Al to Ex.A6, it
would clinchingly and conclusively establish that the plaintiffs are.
the owners and possessors of the suit schedule property.

32. Having considered the possession and enjoyment of the suit
schedule property of the plaintiffs family, the Government has issued
Ex.A3 patta pass book and also received land revenue under Ex.A4
10 Ex A6. One thing is certain that the Mandal Revenue Officer has
not adopted proper procedure while resuming the suit schedule land.
The Mandal Revenue officer should have allotted some other land to
the plaintiffs in view of suit property or to pay some compensation to
them for resuming the land as the plaintiffs belong to Yerikala caste
which is a schedule tribe community.

33 [n the instant case, the plaintiff have not only marked Ex Al to
Ex. A6, but also examined second plaintiffas PW1 to prove their title
and possession in respect of the suit schedule property. Therefore, [
have no hesitation to hold that the plaintiffs are the owners of the
plaint schedule property, certainly they are entitled for recovery of
possession of suit schedule property. The issue is, answered in favour
of plaintiffs and against the defendants.”

: (Emphasis supplied)
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MB. IMPUGNED JUDGMENT

-~

26.Aggrieved by the judgment & decree passed by the Trial Court, the

respondents preferred an Appeal before the High Court of Judlcature at
Andhra Pradesh being in AS No. 1931 of 2002.

27 Before the High Court, the respondents submltted that thc suit land having
been assigned to Harijana Govindanna, by its very nature was a government
assigned land, and thereby any attempt to alienate it was consequently invalid.
It was argued that due process of law was followed to resume the land. The
record clearly indicated that the Mandal Revenue Officer at Kurnool , acting
under proceedings No. Rc.B.No.184/89 dated 103.02.1989, resumed

-y possession and subsequently on 01.05. 1989, transferred the land to the District

Educational Officer in strict compliance with the statutory requirements.

28.1t was further submitted that the fact as stated above established that the

appellant and their predecessors had no right, title or authority to convey any
* " interest in the Subject Land. While contending so,. the respondents placed

strong reliance on the following decisions:

7 —!\

(1)  Dharma Roday v. Sub-Coliector, Bodhan & Ors. reported in (1987) i

\

APLJ 171
(.ii) Chittoor District Co-op. Milk Producers Union Ltd., Milk Products
Factory v. C. Rajamma. reported in ( (1996) 2 ALT 526.

20 The appellants herein, while opposing the appeal, before the High Court
placed strong reliance on the decision in KM Kamallula Basha v. District
Collector, Chittoor District, Chittoor reported in (2009) 3 ALD 385.

Samied the falloine o

. SN, s~ ¢ Cmen Seo A .M.: 3 .
30.T LILC ngu Louit rrainied the fo UWlllS puul {O1 its aeterir 1&&01’1

“I. Whether the Plaintiff got no right and title over the property
and the Defendant/Appellant got right of resumption of land in
claiming as assigned land for the public purpose and if so, the

Trial Court’s decree and Judgment in favour of the Plaintiffs
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impugned in the appeal by the Defendant/Appellant is
unsustainable, so also ov the ground of maintainability? "

31.The High Court allowed the anpeal and thereby set aside the judgment &
decree of the Trial Court on the. ground that the appellants had failed to

produce any valid documents to counter the respondent s case that the subject
land was a govemment—as31gned land.

32. The High Court relying on the dec131on in K.M. Kamallula Basha(supra)
took the view that if a D-Form patta contains a condition permitting the
Government to resume an assigned 1and for a public purpose, such as the
establishment of a milk-pfecessing" plant by a cooperative society, such
condition remains bmdmg 1rrespect1ve of the duration of possession by the
assignee or those clalrmng through them “The Court noted that in cases of
assigned lands, the proprietary rlghts remain with the Government, and as
such, no assignee can claim a title beyond what is expressly stipulated in the
conditions of assignment. It was further observed that an assignee cannot
lawfully transfer an assigned land, ahd consequently, no transferee can claim
4 better title than the assignee.

33.Accordingly, the High Court held that the assignee, being in permissive
possession by virtue of the assign‘ment and any alienee derivino title from
such possession, whether through voluntary or involuntary alienation, cannot
obtain a title superior to that which the original assignee and his legal
representatives had. Even when the land is alienated through a court auction
or by mortgage to a prlvate 1nd1v1dual who subsequently resells the property,
the title acquired remains limited to the rights originally conferred by the

assignment.

establish t their title over ‘the Subject Land and further that they had failed to
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%34.Few relevant obsei vations maae oy the High Court in its impugned judgment

are reproduced hereinbelow:

“25. It is also deposed by D.W. 1 that the said Govinduy, original
assignee had no right to transfer or alienate to anybody. It was
revealed in the cross examination of D.W.1 that according to Board
Standing Orders No. 15, pattas were issued with conditions in
Javour of the assignees. It is deposed that conditions are
administrative in nature. In Jact, Board Standing Orders got
Statutory force as a subordinate legislation and when the original
assignment by patta issued is subject to conditions and the B.S.O.
No. 15 is not in dispute by plaintiffs including from D.W. | cross
examination in favour of the original assignee, Govindu they have
no right to dispute the enforceability of B.S.O. No.15 more
particularly, even in the suit S :

-

N

26. It is also brought in the cross examination that it is the
Government land and after assigning the Government land, it is
being called as patta land of the assignee. He deposed that he does
not know whether individual notices were issued to the occupants
before resumption and any personal enquiry was conducted. He
deposed that no enquiry conducted under Section 3 of the A.P.
Assigned Lands (Prohibition of Ti ransfers) Act, 1977 (in brief 'the
Act). In fact, for resumption of land Jor public purpose, Section 3
of the Act has no direct application, as Section 3 reads, prohibition
of any iransfer is null and void and unless the transfer is to a
landless poor, the land is to be resumed. Here, D.W. [ deposed that
there is a violation of the assignment conditions brought by D-Form
patta by transfer also under Section 3 of the Act. He denied the
suggestion that suit land assigned Govindu was on market value
and thus the suit land is a patta land of Govindu. It is important to
noie here itiat it is a clear admission Jrom the plaintiffs by said
Suggestion not even inadvertent one being unambiguous to bind the
plaintiffs that the suit land is the Government assigned land,
assigned (o the original person Govindu i. e., assignee. It is for the
plainiiffs o establish therefrom " that it was assigned for
consideration or without right of resumption or Govindu got any
absolute rights, which they did not prove. He also denied the
suggestion that they did not follow the correct procedure and
manipulated the records and occupying the land from the
possession of the plaintiffs. From the said suggestion also, they are
indirectlv saving that there is some procedure followed and as such
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it is for the plaintiffs to show how the procedure followed is not
correct. Théve is no worth evidence “in this regard, more
particularly, from the evidence of P.W. 1/2nd plaintiff who is the
only witness examined on behalf of the plaintiffs. In the
reexamination, even D.W.1 deposed that other assignees never
raised any objection for resumption of the lands to construct the
buildings of the Education Department. He did not disclose that
- facTTbutﬁfaskeﬁin"ihe'"cfoss—‘examiﬂaﬁo*n-»inel»udingmthenames-ef
the other assignegs. It is also crystal clear that suit land is part of
the Government assigned land by D-Form patta in favour of the
Harijana Govindu, way back in 1 943, with right of resumption by
the Government at any time and the assignee is like a licencee and
not absolute owner and thus any length of possession does not.
confer any right, much less to set up any adverse possession.

27. From this background, coming to the legal position, in K.M.

Kamallula Basha (supra) it was held that, under Section 3, there is
a prohibition for transfer of the assigned land that was assigned
prior to 1954, would not operate for assignments made two decades
earlier thereto “and the purchaser of assigned land acquires
ownership rights by prescription, if he enjoys possession of said
land for 30 years. For the said conclusion in the writ petition
referred but for relied upon Mandal Revenue Officer report
suggesting for no objection certificate for registration in favour of
the transferee of the assigned land that was since objected by the
District Collector impugned in the writ petition in the Sub-
Registrar insisted for no objection of the Governmenlt land for
transfer from the Government. T his decision no way dealt with the
earlier precedents on the scope of the law including the provisions
of the A. P. Assigned Lands (Prohibition of Transfers) Act, 1977.

28. The Full Bench Judgment of this Court in Dharma Reddy
(supra), held that the A.P. Assigned Lands (Prohibition of
Transfers) Act (9 of 1977), Section 3(1) is retraspective in nature,
which applies even to transfer of assigned land taking place prior
10 the Act came into force for resumption of the land to the original
assignee by disbursing the transfer alienee unless the alienee is a
landless poor. Therefore, the expression in K. M. Kamalluia Basha
(supra) that runs contrary 1o the Full Bench expression in Dharma
Reddy (supra), cannot be outweighed. Apart from it, in the Full
Bench expression it was observed that while answering a reference
upholding the Division Bench expression of Dharma Reddy (supra)
of retrospective operation by over ruling of earlier Division Bench
expression of (1979) 1 ALT 79 of only prospective in operation
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while answering the said reference also by referring to the Apex
Court'’s expression in Manchegowda v. State of Karnataka, under
the Karnataka S.C. & S.T Prohibition of transfer of certain lands
Act 2 of 1979, the provisions of which are identical to the Act 7 of
1977 are similar analogy to rely on the probabilities that where the
lransferee acquires only a defeasible title liable to be defeated in
accordance with law, avoidaﬁ. e of such defeasible title which still
remains 1o be defeated in accordance with law at the date of
commencement of the Act and recovery of possession of such
granted land on the basis of provisions contained in Sections 4 and
5 of the Act cannor be said to be ébnstz'tutionally invalid and such a
provision cannot be termed as unconscionable, unjust and
arbitrary. It was also observed that an assignee or transferee shall
hot get any indefeasible title over the assigned Land for prohibiting
the resumption.

29. In Chittoor District Co-op. Milk Producers Union Lid., (supra)

also it was held that in the D-Form patta when there was condition
No.17 for resumption of assigned land by the Government Jor
public purpose without compensation where it is for establishing
milk processing plan by a society, the same is permissible and
assignee shall not have any right to property more than what is
Stipulated in the assignment conditions and that too in the case of
assignment land the proprietary land remains with the Government
and thereby Government can resume the land for public purpose at
any time irrespective of duration of possession of land- by assignee
or those who inherited from the assignee or claiming through it was
50 held by setting aside the Single Judges order reported in Smt. C.

Rajamma vs The District Collector, wherein the Division Bench
observed at paras 8 and 9 to the conclusion that it is the well settied
law that when on the one side there is 'public interest’ and on the
other side interest of an individual, the Court will protect the public
interest and not the interest of an individual’. Resumption of land,

we have already noticed, is intended Jor a public purpose and thus
the public interest is in favour of resumption of land. No assignee
can get a right to transfer and in that no transferee can get a right.

The document of assignment has incorporated a condition and that
condition always remained alive irrespective of ihe duration of
possession of land by the assignee or those who inherited from the

15% NELEY

assignee. The principle of derivative title is not at all attracted in

the case of an assignment because the proprietary right remains
with the person who assigns and does not vest in the assignee.
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30. Having regard to the above, the assignee is for all purposes in
" permissive possession by virtue of the assignment, so also any
alienee from the assignee, cither from voluntary alienation or
involuntary alienation, for its makes no-difference and thereby this
assigned land prohibited from alienation, alienated through court -
auction pursuant to the alienation by morigage to a private

individual and who in turn brought the property to sale, the auction

"~ purchaser carn gel 10 bettertitle than what the-original assignee and
his legal representatives got, 50 also the in turn alienee from the
auiction purchaser as well as the in turn alienee legal representatives
or those claiming through. As such, the Plaintiffs cannot claim any
right or title over the property and they cannol even set up adverse
possession against the Government from any length of possession
even_more than 30 years and they have no iota of right to oppose
the resumption much less to seek for restoration of the land by the
Government to them and the land having been taken possession
and constructed buildings thereby the trial court went Wrong.
Accordingly, the Point No.1 is answered.” '

(Emphasis supplied)

C. SUBMISSIONS ON BEHALF OF THE APPELLANTS

35.We heard Mr. Raavi Yogesh Venkata, the learned counsel appearing for the
appellants (ofiginal plaintiffs). Mr. Venkata urged that over and above the oral
submissions made by him, the written submissions filed on behalf of the
appellants may also be taken into consideration. The written submissions read

thus:

«] Petitioner has already filed its written synopsis of submission on
26.12.2021 along with a compilation of relevant statutes and
Jjudgments. This Special Leave Petition was heard and reserved on
21.01.2025. In compliance of the order dated 21.01.2025, these
written submissions are being filed in addition to the written Synopsis
of submission already filed.

2 In these submissions Reference 1o the judgments and statutes is
from the ‘Compilation for Final Hearing on behalf of Petitioners’
already filed on behalf of Petitioners.

3 PETITIONER’S CASE: Petitioner is the Plaintiff in the subject
suit from which the instant SLP arises. The suit was filed for
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declaration and recovery of possession of subject land. In the Suit,
the Petitioner traced back their title to 1943, when the land was
owned by one Mr. Govindu. Title pleaded and proved by the

Petitioner is as follows:
a) Mr. Govindu l_z{zd mortgaged the subject property (in 1943)

b) After failure to pay'the‘mdrtgage money, the subject property was
Joreclosed and sold in a Court auction after default (in July 1970)

¢) Petitioner’s predecessor Durchased the subject property from the
Court auction purchaser vide a registered sale deed (in December
1970) '

d) Thereafter, the Petitioner’s Jamily had been in continucus
enjoyment and possession of the subject property.

e) Petitioner’s predecessor was also issued a pattadar passhook
under the Andhra Pradesh Rights in Land and Pattadar Passbooks
Act, 1971 (“ROR Act”) and paid land revenue on the subject land.

4. In 1995 for the first time, State (Respondent No.!) illegally
disposed the Petitioner, after which after following due process
under Section 80 of CPC, the subject suit was filed for Declaration
of title and recovery of possession.

5. RESPONDENT’S CASE: It was Respondent’s case that the
subject land is a government land assigned to Mr. Govindu
Respondent claimed that the assignment was made subject 1o the
condition of non-alienation and the government can also resume the
land. It was claimed that the subject land was resumed after
Jollowing due process. Respondent did not file any documents in. the
Trial. As such no documents, whatsoever, were marked on behalf of
the Respondent.

6. THE JUDGMENTS: The Trigl Court decreed the suit in
Pelitioner’s favour. The same was erroneously reversed by the
Hon'ble High Court in a JSirst appeal vide the Impugned Judgment.

/. The following are Petitioner’s submissions:

{. RESPONDENT’S DEFENCE BASED ON THE PLEA OF
ASSIGNMENT IS MISCONCEIVED AND  LEGALLY

ERRONEOQUES.
8. Firstly, except for a bald plea, Respondent had not filed a single
document to demonstrate that the subject land was an assigned land.

Fvom if # re of 7 Fomviomi § P B
9. Even if the Respondent’s stand on assignment is considered on

demurrer, it is settled position of law in the State of Andhra Pradesh
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" that the non-alienation clause was only introduced vide G. 0.Ms. No.
‘1142 in1954 and the assignments made prior thereto were freely .- [

alienable.

" 10. In the State of Andhra Pradesh, there are 3 distinct periods on
‘the issue of assignments and non-alienation.

PRI R i'_O 1954: T, here was no condition of non-dlien&uz;‘ion.m

FROM 1953177 Executive instructions in G.O.Ms. No. 1142 =

governed the assignments, which introduced the condition of non-
alienation.

POST 1977: The Andhra Pradesh Assigned Lands (Prohibition of
Transfers) Act, 1977 (“Assignment Act”) was enacted. Section 2(1)
of the Act defines “assigned lands” and “assigned” as lands
assigned to the “subject to the condition of non alienation”. '

11. State authorities routinely try 1o illegally interfere in land
ownerships of private parties, with long standing titles:.and
possession—as in the present case — contending that the subject land
was assigned.

12. In a catena of judgments, the Hon ble High Court dealt with this '

issue categorially holding that the State cannot interfere in
assignments made prior 10 1954.

« KM Kamallula Basha v. District Collector reported in 2009
SCCOnline AP 88.

« G Satyanarana v. The Government of Andhra Pradesh reported in
2014 SCCOnline AP 334.

« PV Rajendra Kumar v. Government of Andhra Pradesh reported in
2010 SCCOnline AP 919.

13. It was also held in Satyanarana's case that the burden of proof

lies on the State to demonstrate that the assignments contained a
condition of non-alienation.

4. The Hon’ble High Court failed to consider the ratio in Kamallula
Basha’s case on the premise that the Assignments Act was held to be
retrospectively applicable by a F ull Bench judgment in Dharma
Reddy v. Sub Collector reported in 1986 SCC Online AP 141




15. The Hon'’ble High Court failed to appreciate that the ratio on
retrospectivity in Dharma Reddy’s case is based on the express
wording of the Section 3.

16. If Section 3 is read with Section 2(1) of the Act, it is clear that the
ratio in Dharma Reddy’s case was meant to deal with situations

oot . INL 4 o— - | PrI SNRPRNE Y oy N CVECFIlifiTi (5o icrme ~L el LRy S
vetween 1504 and 1977. In faci, if the eventual decis ion of the Single
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vuage of Dharma Reddy after rejerence is observed, this legal aspect

becomes very clear. -
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17. But for this misreading of the Dharina Reddy’s case, the
Kamallula Basha’s case and other Judgments governing the Jiled are
squarely applicable to the instant case, thus supporting the
Petitioner’s case ex Jacie.

18. For the first time in the Reply to the SLP, the Respondent took a
new factual plea that the subject assignment was made in 1955 This
is misconceived for the Jollowing reasons:

* Such stand was never taken before the Trial Court or the High
Court. Therefore, new Jactual pleas cannot be introduced in the
Supreme Court.

* The High Court itself held that the assignment in the present
-.case was “way back in 1943”.

* The mortgage by the original owner My Govindu was a
registered morigage in the year 1943

* The factum of mortgage in the year 1943 was also specifically

- pleaded in the Petitioner’s Plaint. In response thereto, in its
Written Statement, the Respondent did not take any plea that
the assignment was after 1954, much less a specific plea that
the assignment was in the year 1955.

PETITIONER’S TITLE IS LEGALLY SUPPORTED BY SECTION 6
OF THE ROR ACT

20. It has been the petitioner s plea that the subject land is a patta
land and not an assigned land. The petitioner also filed the pattadar
passbook issued under the ROR Act.

21. Section 6 of the ROR Act categorially stipulates that the entries
in record of rights maintained under the dci “shall be presumed to
be true” until the contrary is proved. The presumption provided.
under Section 6 is not a Jactual presumption (“may presume’) but a
legal presumption (‘shall presume’) to be read with Section 4 of the

Evidence Act 1872
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22. Respondent had not filed a single document 10 disprove the legal
© " presumption o the reliefs claimed in the suil. " R L

D. SUBMISSION ON BEHALF OF THE RESPONDENTS

" . 36.We heard- Ms. -Prerna - Singh, the learned counsel- vap.pééririgz‘ffo.r the.
respondents. Her written submissions read thus: o o

“(i) The land measuring Sy. No. 451/1 measuring Ac 3.34 in
Dinnedevarapadu Village (hereinafter referred to as the “Subject

" Land”) was derived from Sy. No. 396 classified as Government Land
(dotted land) in the Jand record/Resettlement Register. T he said land
was assigned to one Harijan Govindu in NRC 519/1364 dt 12.1. 1955
of the Affidavit dt 30. 12.2021 filed by the State of Andhra Pradesh). .
Such an assignment of land is subject to certain conditions,
pertinently that such a right is heritable but non-alienable, and the
assignee cannot transfer the land. ’

. (ii) On the requisition of the District Educational Officer, Kurnool- -

~ for transfer of the subject land for the constructionof the District
Institute of Education & Training (DIET) building. A notice was
issued in the village giving due chances for any objections, and the
Gram Panchayat, Dinnedevarapadu also gave ils consent. The
Government ook possession of the land vide proceedings
No.Re.C.184/89 of the Mandal Revenue Officer dated 03.02.1989
and the possession was given [0 the Education Department on '
01.05.1989. The DIET building was constructed, and has been

functioning since 1995.

(iii) However, after the construction of the building, a Suit being oS
No.115/96 was filed before the Ld. Principal Subordinate Judge,
Kurnool, wherein the present Petitioner was Plaintiff No.2, praying
for declaration of title and recovery of possession of the Subject
Land. The Plaintiffs claimed their title to the land based on a sale
deed dated 10.12.1970, by way of which the Plaintiffs’ predecessor
purchased the properly from one Kuruva Ramanna, who had bought
the subject property in a Court auction vide a Sale Certificate dated
01.07.1970. ' S

The said Court auction allegedly took place since the assignee
Harijan Govindu had mortgaged the subject property, and thereafter
his LRs had defaulted in the morigage. Apart from a bare averment
that Harijan Govindu mortgaged the subject property vide mortgage
deed dated 6.6.1943 (thereby implying that the assignment [0
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Harijan Govindu wag Prior to 1943), theyre was no material prodyceg
1o show the date j

o 1970 were produced establishing the date of assignment i any

way,

(v) The Mandaj Revenye Officer (MRQO) was examined as DW2 qn.
specifically stateq that the land haq been assigned to Harijan

Govindy subject to the condition of non-alienation.

(vi)- By way of the decree dated 05.08. ] 999, the Ld Trig Court

decreed the Syt n favour of the Plaintiffs. 4 perusal of the sai
decree/order reveals that there nas been no examination of the

title/possession of the Petitioners/Plaintzﬂ; Further, for establishing

the Petitioners/Plaintiffy’ case that they had been dispossessed
illegally, instead of relying on the Plaintiff to establish theiy case, the
Ld. Trial Court Placed the burdes, on the Defendant/Govemment to

(vii) Aggrieved by the order of the Ld. Trigl Court, the Staze JSiled an
Appeal being Appeal Suis No.1931 of 2002 before the Hon 'ple High
Court, in which the impugned order came to be passed. whereby the
Hon’ple High Court ser aside the order of the Ld. Trial Coyrs The
Hon’ble High  Couwrt inter  qlig observed  thay the

burden on the Plaintiffs o prove their case, the [d T rial Coury
erroneously placed the burden on the Defendant/Siate and drew gn

- adverse inference (Pg 12-13). The Hon'ble High Court alse duly

Plaintiffs. There js only 1 stray sentence that the assignmeny was in
1943, but the same is not borne our Jrom any material/evidence oy
record whatsoever, especially in lighs of Petitioner No. | s adrrission
that she did nor know the conditions of the assignment, and it js not

i
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the basis of the impugned order. The Hon 'ble High Court also
correctly relied on the Full Bench Judgment of the “Hon’ble High
Court, whereby the operation of the A.P. Assigned - Lands
(Prohibition of Transfers) Act, 1 977 were held to be retrospective.
Accordingly, the Hon 'ble High Court allowed the Appeal.

 B. SUBMISSIONS ON BEHALF OF THE _RESPONDENT/STAT E
TO DEMONSTRATE THAT--THE- JUDGMENLJ;DQES“;NQT.

SUFFER FROMANYINF[RMITY: .
(viii) The Petitioners Have Not Proved Title 1o the Subject Land:

e The Petitioners claim their title as a subsequent purchaser of the
assignee Harijan Govindu. It is admittedly the Petitioners’ own
case that after 1 954, any assignment 1. landless poor contained
the condition of non-alienation (Pg C). However, apart from
relying on a bare, unsupported observation of the Hon’ble High
Court and a bare statement that Harijan Go_izindu‘ﬁiortgaged the
property in 1943, there is no material adduced to demonstrate that
the assignment was before 1954. To the contrary, the land record
produced by the Respondent State beforé this’ Hon'ble Court
showing assignment being of the year 1955 (Pg9 éfthe’Afﬁdavit
dt 30.12.2021 filed by the State of Andhra Pradesh) as well as the
deposition of DW 1, Mandal Revenué Officer before the Ld.

Tvial Court clearly demonstrates that there the assignment was
one, which contained the condition of non-alienation.

o [n this regard, reliance may be placed on Sections 91 and 92 of
the Indian Evidence Act, which cover evidence of documents
including grants. Section 9] clearly states that no evidence of such

document IS acceptable ..except the document itself, or
secondary evidence of its contents in cases in which secondary
evidence IS admissible..” In the present case the

plaintiffs/Petitioners have not produced the document/any
admissible evidence in terms of the Indian Evidence Act to prove
assignment LO Harijan Govindu being prior 10 1954.

e To the contrary, the Respondent Stale has produced the Extract of
the Land Register showing the assignment to be of 1955 as well
as the oral evidence of DW?2 before the Ld. Trial Court, wherein
he asserts that the assignment had a condition of non-alienation,
which is not controverted by the Petitioner/Plaintiff in any
el

e The Petitioner has relied on the full Bench judgment of the
Hon'ble High Courl in the case of Dharma Reddy v. Sub-
Collector, Bodhan & Ors. AIR 1987 AP 160 (pgl09- of the
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Compilation for Fingl Hearing on Behalf of the Petitioner). The
said judgment, in para 2, frames the issue being that whether the
operation of the A P. Assigned Lands (Prohibition of Transfers)
Act, 1977 is retrospective. The said question was answered
holding the operation of the Act to be retrospective, and any
transfer of an assigned land even prior to coming into force of the
Act to be illegal. Jt washeld as follows: '

“10. After having considered all aspects of the matter in depth,
due regard having been had to the Submissions made by the
counsel for the writ petitioners agreeing with the views of the
Second Division Bench iy the Judgment in W.P. Nos. 3972/78
and batch dt. 9-10-1980 v C. Kondayya's case, (supra) we
answer  the  guestion formulated Jfor our decision in the
affirmative holding that S, 3(1) of the Act not only prohibits B
ransfer of the assigned lands on or after the commencement of
the Act, but also declares retrospectively that all transfers of
such assigned land which took place prior to the coming into
Jorce of the Act shali also be null and void, non est in the eye of
law, and no right or title in such assigned land shall vest in any
person acquiring the land by such ransfer. Having thus
answered the question of law, which arose out of the order of
reference to the Full Bench we direct these writ petitions to be
posted before a learned single Judge to deal with the other
points, if any arising out of the pleadings, and 1o Jinally dispose
them of...”

(Emphasis supplied)

e Onthe issue of possession/cultivation, it is pertinent to point out

that admittedly, as per the statement of the Petitioner as well as
‘the Jinding of the Hon ble High Court, the buildings had been
erected and were operational by 1995, Thus, the possession must
have been taken by the Government much earlier in order to
construct the said huilding. However, the Petitioner/Plaintiff
instituted the suir only in 1996. If the land had been in continuous
possession/cultivationn, it s submitted  that  the
Petitioners/P[aim{ﬁ} would have known of the laking over by the
Govemmem/resumpl:’on, vet the Suit was filed Yyears later,
thereby demonsirating  that the Petitioners were not in
continuous possession/cultivation,

e Thus, viewed Jrom any angle. the Plaintiffs/Petitioners did not

~y

have valid title to the land, as the land was land assigned to a
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landless poor, and could not be transferred in any manner. Such
a sale is illegal and void ab initio. The assignee, Harijan
Govindu could not have: legally mortgaged "the land, and
therefore the Petitioners’ vendor did not have any right/title 10
the land. Consequently, the sale deed ‘based on ‘which the
Petitioners claim ownership is unlawful/void, and cannot create
any right in favour of the Petitioners. .

(ix) The Decree Was Passed by the Trial Court on Ab.solutely
Erroneous Grounds: s ST

(a) The Plaintiff did not Prove the Cause of Action:

As discussed above, the Ld. Trial Couri did not base its decree on
the case set up by the Petitioner/Plaintiffs. The Plaintiffs therein
made vague assertions of valid title _and the_land being taken

without consent” and failed 1o adduce any documents/material to
prove their title or the right of the assignee Harijan Govindu to

transfer the land. On the contrary, the Mandal ﬁeﬁeij@g_‘O_ﬁficer gave.

clear and cogent oral eviderice that ithef"_d.is&igﬁn’iéﬁf to Harijan
Govindu was conditional, and no'na’l_iendBlé_'.' Yet, without examining
any document to prove their title, the Ld. Trial Court instead placed
the burden on the State/Defendant, and drew an adverse inference.

In light of the Petitioner/Plaintiff’s specific admission before the Ld
Trial Court that she did not know. the conditions of the Patta, it is

humbly submitted that she cannot now be permitted to claim

knowledge of the date/conditions of the assignment, unsupported by
any document/evidence.

It is submitted that it is the most fundamental principle of civil law
that the Plaintiff must prove iis case/cause of action independently,
which as rightly found by the Hon'ble High Court, the Petitioner
herein failed to do. ‘

XXX XXX » xxx

In the case of R. Hanumaiah v. State of Karnata_ka; (2010) 5 SCC
203, this Hon ble Court has Jaid down extensive guidelines on how
Trial Courts ought to consider title suits against the Governmenl.
Court held as follows: '

“19. Suits for declaration of title against the government, though
similar to suits for declaration of title against private individuals
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differ significantly in some aspects. The first difference is in regard
lo the presumption availaple in favour of the government All lands
which are not the property of any person or which are not vested in

his right or title to any such land. This presumption availdbl_e to the
government, is not available to any person or individual. The seconi
difference is in regard to the period for which title and/or possession

- have to- be established by a person suing for declaration of title.

Establishing i le/possession for a period exceeding twelve years
may be adequate to establish titie in a declaratory suit against any
individual. On the other hand, title/possession Jor a period exceeding
thirty years will have to be established o succeed in a declaratory
suit for title against government. This follows from Article ]]2 of
Limitation Act. | 963, which prescribes longer period of thirty
years as limitation in regard to suits by government as against the
period of 12 years for suits by private individuals. The reason is
obvious. Government properties are spread over the entire State and
it is not always possible for the government to protect or safeguard
its properties from encroachments. Many a time, its own officers who
are expected to protect its properties and maintain proper records,
either due (o negligence or collusion, create entries in records to
help private parties. to lay claim of ownership or possession against
the government. Any loss of government property is ultimately the
loss to the community. Courts pwe a duty to be vigilant to ensure that”
public  property is nor converted into private Dproperty by
unscrupulous elements.

20. Many civil courts deal with suits for declaration of title and
injunction against government, in a casual manner, ignoring or
overlooking the special features relating to government properties.
Instances of such suirs against government being routinely decreed,
either ex parie or Jor want of proper conlest, merely acting upon the
oral assertions of plaintiffs or Stray revenue entries are common.
Whether the government contests the suit or not, before a suit Jor
declaration of title against a government is decreed, the plaintify
should establish, either his 1ifle by producing the title deeds which
satisfactorify irace iitie for a minimum period of thirty years prior to
the date of the suir lexcept where title is claimed with reference fo a
grant or iransfer by ihe governmen: or a Statutory development
authority), or by establishing adverse possession Jor a period of
more than thirty vears. In such suits, courts cannot, ignoring the
presumptions available in Javour of the government, grant
declaratory or tjunctive decrees against the government by relying
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upon one of the principles underlying pleadings that plaint
averiments which are not denied-or traversed are deemed to have
been accepted or admitted. o

21. A court _shquldwne_cpssqrily_ seek an answer to the following
question, before it grants a Jecree declaring title against the
government : whether the plaintiff has produced title deeds tracing
the title for a period - of Tnore than ‘thirty years; or whether the
plaintiff has established his adverse possession Lo the knowledge of
the ‘government for-a period-of more: than-thirty years, so-as to
convert his possession into title. Incidental to that question, the court
should also find out whether the plaintiff is recorded to be the owner
or holder or occupant of the property in the revenue records or
municipal records, for more than thirty years, and what is the nature
of possession claimed by the plaintiff, if he is in possession -
authorized or unauthorized; permissive; casual and occasional;

furtive and clandestine; open, cOntinuous and hostile; deemed or
implied (following a title).”

(Emphasis supplied)

XXX : xxx - XXX
(c) In a Suit for Possession, the Burden of Proof of Ownership Lies on
the Plaintiff as per Sec 110 of the Indian Evidence Act:

o The Suit was filed in 1996, by which time the Government was
admittedly —in  possession of the Subject Land.  The
Petitioners/Plaintiffs inter alia prayed for recovery of possession. In
this regard, Section 11 0 of the Indian Evidence Act states that,
“When the question is whether any person is owner of anything of
which he is shown to be in possession, the burden of proving that he
is not the owner is on the person who affirms thal he is not the
owner.

e The same has also been reiterated on a number of occasions by this
Hon’ble Court, illustratively in the case of Chuharmal v. CIT, 1988
SCR (3) 788, wherein it was held by this Hon’ble Court that:

«6._Section 110 of the Evidence Act is material in this respect and
the High Court relied on the same which stipulates that when the
question is whether any person is owner of anything of which he is
shown to be in possession, the onus of proving that he is not the
owner, is on the person who affirms that he is not the owner. In other
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words, it follows from well settled principle of law that normally,
~ unless contrary is established, title always follows possession..”
XXX XXX xxx .

(x) The Petitioner’s Suit was Barred by Limitation:

® It is the clear and unequivocal stand of the Respondent/State that
the land was resumed vide proceedings dated 03.02.1989.
however, the Suit was filed only in the year 1996, without any
proper cause of action, vague and artfully drafted averments to
conceal the delay, and thus the Suit was not maintainable.”

E. ANALYSIS

; 1)37.Having heard the learned counsel appearing for the parties and having gone
through the materials on record, the only question that falls for our
consideration is whether the High Court committed any error in passing the

impugned judgment and order.

+ 38.Before adverting to the rival submissions canvassed on either side, we must

try to understand as to who is a Pattadar: A “Pattadar” ‘is essentially a
landowner who holds a land deed (Patta) directly from the gévernment and 1s
registered in the land revenue accounts as the holder or occupant of the land,
liable to pay land revenue.

39.To put it more elaborately, a “Patta” is a type of land deed issued by the
| government, indicating ownership or the right to hold land. Consequentially,
the person who holds this land deed (Patta) is called a Pattadar. The Pattadars
are responsible for paying land revenue to the government and their names are
registered in the land revenue accounts of the government as a Pattadar, or as
an occupant, or a khatadar. A Pattadar Passbook is a document that contains

all the information about the landowner, including their landownecrship

)

s Tehsildars, are responsible for maintaining

]

¢

details. Revenue officials, such
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land records and verifying, modifying, and registering Pattas. The Patwari is
the land record official at the village level, who maintains records of rights
and other records concerning land.

40.Upon a comparison between a Land Patta Holder and a Land Allottee, it can
be seen that-a Land Patta-Holder-is-a-person who has been granted a Patta (a
legal document) that confers rlghts over a specific piece of land, typlcally
indicating ownership or entltlement to use the land. On the other hand, a Land
Allottee is a person to whom land has been allotted by the Government or
relevant authority, oftén under specific conditions and for designated
purposes.

41.There exist several key dlfferences between a Land Patta Holder and a Land
Allottee. With respect to the nature of rights, it can be seen that a Land Patta
Holder possesses rights that are c;ften permanent, heritable, and transferrable,
as established under var1ous land revenue regulations. For instance, the
Assam Land and Revenue Regulation, 1886, states that a Patta Holder has a
permanent, heritable and transferable right of use and occupancy in their land.
However, a Land Allpttéé,’ rhay not have the same level of rights. Allotment
can be conditional and may nof confer full ownership rights. For example, the
conditions of allotment may restrict transferability or impose specific usage
requirement.

42.As far as their legal standing is concerned, the Patta Holder is recognized as
having a legal claim to the land, which can be defended in court. The Patta
serves as evidence of ownefship or entitlement. A Land Allottee, on the other
hand, may have limited rights, especially if the allotment was made under
specific government schemes or conditions that restrict ownership rights. For
instance, the Andhra Pradesh Assigned Lands (I’rohibition of 'I'ransfers) Act,
1977 (the “Act of 1977”), imposes restrictions on the transfer of assigned

lands. While Land Patta Holders generally have the right to transfer their
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v
“? interests in the land, subject to any conditions specified in the patta, the
“allottees may face restrictions on transferring their rights, particularly within

a specified period or without goverhmént p_érmission.
43.At this juncture, we must also look into a few relevant legal provisions,
particularly the Act of 1971 and the Act of 1977 respectively, as they existed
during the date on which, according to the respondents herein, the alleged

resumption proceedings took place i.e., on 03.02.1989.

i. The Andhra Pradesh (Record of Rights in Land and Pattadar Pass
Books) Act, 1971

 44. A bare perusal of the Act of 1971 indicates that the purpose of a Pattadar
Passbook is to ensure that there remains a record of rights in respect ot a
particular stretch of land. Therefore, a person holding a Pattadar Passbook is
mandated under the said Act to have necessary entries of alienation, transfer
of land, etc. The Act of 1971 i1s reprodﬁced below:

“1. Short title, extent and commencement: - (1) This Act may be
called the Andhra Pradesh (Record of Rights in Land and
Pattadar Pass Books) Act, 197 1.

(2) It extends to the whole of the State of Andhra Pradesh.

(3) It shall come into force in such area or areas and on such date
or dates as the Government may, by notification, from time io time
specifv in this behalf.” ‘

Section 2(4) defines the term “land” as under:
“r4) "Land" means land which is used or is capable of being used
for purposes of agriculture, including horticulture but does not
inciude land used exclusively for non-agricultural purposes”

Section 2(4-a) defines who is “Mandal Revenue Olfficer” as under:




“[(4-a) "Mandal Revenue Officer" means the Officer-in charge of
a Revenue Mandal and “includes any Officer of the Revenue
Department authorised by the Commissioner to perform the
Sfunctions of the Mandal Revenue Officer under this Act”

Sectlon 2(6) deﬁnes the term “Occupant as under:
“) "Occupant" means a person in actual possession of land,
other than a tenant or a usufructuary mortgagee.”

Section 2(7) defines who is “Pattadar” as under:

“(7) “Pattadar” ‘includes every person who holds land directly
under the Government under a patta whose name is registered in
the land revenue accounts of the Government as pattadar or an
occupant or khatadar and who is liable to pay land revenue.”

Section 2(9) defines “Records of Rights” as under:

“(9) “Record of Rights” means records prepared and maintained
under the provzszons or for the purposes of this Act”

Sections 6, 6- A and 6 B read thus:

“6. Presum’ption of correctness of entries in record of rights
- Every entry in the record of rights shall be presumed to be
true until the contrary is proved or until it is otherwise
amended in accordance with the provisions of this Act.

6-A. Passbook holder to have entries of alienation eic. recorded
in Passbook:- (1) Every Owner, Pattadar, mortagee, occupant. or
tenant-of any land shall apply for the issue of a Passbook to the
Mandal Revenue Oﬂ cer on payment of such fee, as may be
prescrzbed

Provided that where no application is made under this sub-
section, the Mandal Revenue Officer may suo-moto issue a
passbook after following the procedure prescribed under sub-
section (2) and collect the fee prescribed therefor.

(%) On making such application, the Mundul Revenue Qfficer shall

cause an enquiry to be made in such manner as may be prescribed
and shall issue a passbook in accordance with the Record of
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45.

Rights with such particulars and in such form as may be

. prescribed:

Provided that no such passbook shall be issued by the Mandal
Revenue Officer unless the Record of Rights have been brought up
to date.

(3) The entries in the passbook may be corrected either suo-moto
or on application made to the Mandal Revenue Officer in the
imarnner prescribed.

(4) The Government may prescribe by rules the manner in which
the pass book may be issued to all owners, pattadars, mortgagees
or tenants and fo such other person in accordance with the
Records of Rights.

(5) The passbook issued under sub-section (1) and duly certified
by the Mandal Revenue Officer and any other authority as may be.
prescribed shall be the record of the title in respect of an owner
and the rights and interests in land in respect of others. Every
entry in the passbook shall be presumed to be correct and true
unless the contrary is proved.

6-B. Passbook holder to have entries of alienation etc. recorded
in passbook:- Notwithstanding anything contained in the
Registration Act, 1908, every passbook holder presenting a
document of title-deed before a registering officer appointed

under the said Act, on.or after coming into force of the Andhra
Pradesh Record of Rights in Land (Amendment) Act, 1980.
relating to alienation or transfer recorded in the passbook by such
registering officer or by the recording authority in respect of all
other cases of transfers of land effected otherwise than under a
registered document. ”’

Thus, mere recording of right under the Act of 1971, by itself. mayv not be a
conclusive proof of title and ownérship,'but it definitely records rights of the
person. Once the recording is done, followed by the issuance of a pariadar
pass book, the presumption in favour of the holder of the pass book is that he
1s having right in the land in queétion. In the case on hand, the appellants have

a sal

o

deed in their favour which never came to be questioned by the State at

any point of time.
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ii. The Andhra Pradesh Assigned Lands (Prohibition of Transfers)

Act, 1977

46.The Act of 1977 restricts the transfer of assigned lands, indicating that an

- allotment does not equate to full ownership rights. The Act of 1977 is atnother

piece of legislation, which is protective in its nature, with a view to prevent

' “tranisfers and-alienations of assigned lands. The said Act-further providesfor... ..

restoration of such lands to the assignees. Section 3 of the Act of 1977 declares

that notwithstanding anything to the contrary in any other law for the tlme

bemg in force, no land assigned to a landless poor person for the purpose of

cultlvatlon or as a house site shall be transferred and shall be deemed never to

have been transferred and accordingly no right or title in such a531gned land

shall vest in any person acquiring the land by such transfer However such |

transfer of a351gned land, if any, in favour of another landless poor person in

good faith, for a valuable consideration, is saved. The Competent Authorlty is
assigned with the duty to take possession of the assigned land after evicting
the purchaser in possession and restore the assigned land to the original
assignee or his legal heir, or where it is not reasonably practicable to do so, to
resume the same to government for assignment to landless poor persons in
accordance with the Rules.

47.Section 2(1) defines the expression “assigned lands”. The same reads thus:

“Section 2. Definitions .- In this Act, unless the context otherwise
requires, _

(1) “assigned lands” means lands assigned by the Government
to the landless poor persons under the rules for the time being in
force, subject to the condition of non alienation and includes lands
allotted or transfered to landless poor persons under the relevant
law for the time being in force relating to land ceilings; and the
word "assigned" shall be construed accordingly.”

48.Section 2(3) defines who is a “landless poor person” and the same reads thus:

i
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-~ “(3) “landless poor person” means a person who owns an extent
- of land not more than 1.011715 hectares (two and half acres) of
wet land or 2.023430 hectares (five acres) of dry land or such
other extent of land as has been or may be specified by the
Government in this behalf from time to time, and who has no other

means of livelihood.”

49.Section 2(6) defines the term “transfer” as under:

“(6) “transfer’ means any sale, gift, exchange, morigage with or
without possession, lease or any other transaction with assigned
lands, not being a testamenlary disposition and includes a charge
on such property or a contract relating to assigned lands in
respect of such sale, gifi, exchange, morigage, lease or other
transaction.”

50 A plain readmg of the above prov151ons would show that three types of land
are treated as a551gned lands for the purpose of the Act of 1977 : (1) the land
assigned by the Govemment to a landless poor person under the rules for the
time being in force; (ii) the land allotted/transferred to the landless poor person
under relevant law relaﬁng to land ceilings; (iii) the land which is allotted or
transferred subject to the condition of non-alienation. Any person who owns

n extent of less than 1.011715 hectarés (2.50 acres) of wet land or 2.023430
hectares (5.00 acres) of dry land is a landless poor person. Assighed land 1s
heritable and it can be transferred by testamentary disposition. However, any
sale, gift, exchange,v lease, or any other transaction in relation to assigned land
is treated as transfer and Section 3(1) declares that such land shall not be
transferred and shall be deemed never to have been transferred. Any such
transfer of assigned land shall not confer any right on the purchaser of such
assigned land and the land shall not vest in any person acquiring the land by
any such transaction. |

51.Section 3 of the Act of 1977 reads thus:
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“Section 3. Prohibition U_[ trunojer Of assigiéed {ands
Where, before or after the commencement of this Act, any land has

P




been assigned by the Government to a landless poor person for
~ purposes of cultivation or as a house site, then, notwithstanding -
- anything to the contrary in any other law for the time being in. .
Jorce or in the deed of transfer or other document relating to such
land, it shall not be transferred and shall be deemed never to have -
been transferred; and accordingly no right or title in such
__assigned land shall vest in any person acquiring the land by such
transfer. el Rabtadhnbtidet-Adontid

' -(z) No landless poor person shall transfer any-assignedtand-and-—+— -

no person shall acquire any assigned land, either by purchase,
gift, lease, mortgage, exchange or otherwise.

(3) Any transfer or acquisition made in contravention of the
provisions of subsection (1) or sub-section (2) shall be deemed to
be null and void. L

(4) The provisions of this section shall apply to any transaction of

the nature referred to in sub-section (2) in execution:of a-decree - - -

or order of a civil court or of any award or order of any. other =~
 authority. - -

(5) Nothing in this section shall apply to an assigned land which =~
was purchased by a landless poor person in good faith and for
valuable consideration from the original assignee or  his

- transferee prior to the commencement of this Act and which is in
the possession of such person for purposes of cultivation or as a
house site on the date of such commencement.”

52.Section 3(2) of the Act of 1977 declares that no landless poor person shall
trénsfer any assigned land and no person shall acquire ahy assigned land. Sub-
section (3) of Section 3 declares that any transfer of acquisitioﬁ made in
contravention of the provisions of sub-section (1) or sub-section (2) shall be
deemed to be null and void. Sub-section (5) carves out an exception and a
plain reading of sub-section (5) would show that nothing in sub-sections (1)

to (4) of Section 3 shall apply to the assigned land which was purchased by a

- landless poor person in good faith and for valuable consideration from the

original assignee or his transferee, prior to the commencement of the Act
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hd provided that such person is in possession of the land “as a person cultivating
the land or uses it as a house-sjte” on the date of such commencement.

53.Section 4 of the Act of 1977 reads thus:

“Section 4. Consequence of bre
LCC 8L . 2

below the rank of a Tahsildar, authorised by him in this behalf is

satisfied that the provisions of sub-section (1) of Section 3, have

been contravened in respect of any assigned land. he may, by

order -

(a) take possession of the assigned iand after evicting the person
in possession in such manner as may be prescribed: and

(b) restore the assigned land to the original assignee or his legal
heir, or where it is not reasonably practicable 10 restore the
) - land to such assignee or legal heir, resume the assigned land
to Government for assignment o iandiess poor persons in

accordance with the rules Jor ihe time being in force:

Provided that the assigned land shall not be so restored to the
original assignee or his legal heir more than once, and in case the
original assignee or his legal heir transfers the assigned land
again after such restoration, it shall be resumed to the
Government for assignment to any other landless poor person.

(2) Any order passed under sub-section (1) shall be final and shail
not be questioned in any court of law and no injunction shall be
granted by any court in respect of any proceeding taken or about
to be taken by any officer or authority or Government in
pursuance of any power conferred by or wnder this Act

(3) For the purposes of this section. where any assigned land is in
possession of a person, other than the original assignee or his
legal heir, it shall be presumed, until the contrary is proved. that
there is a contravention of the provisions of sub-section (1) of
section 3.7

54.5¢ection 4 deals with consequ a
mandates that the District Collector or any other officer not below the rank of

a Tahsildar can take possession of the assigned land afier evicting the person
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in possession when provisions of sub-section (1) of Section 3 are contravened.

Clause (b) of sub-section (1) of Section 4 requires the Jand to be restored to
the original assignee Of his legal heirs, or where it is not reasonably
practicable, the same can be resumed for assignment to landless poor persons

in accordance with the rules which are in force-Such restoration-of land to-the

original assignee after resumption from the purchaser shall not be more than

once. Even after restoration, :f the land is transferred again, it. shall be resumed
to the Government for assignment to any other landless poor person. Sub-
sebtion (3) of Section 4 throws the burden on the perSoh Who is in possession
of the assigned land to show that he has not contravened the provisions

of Séction 3(1) of the Act of 1977.

ISS.Few other provisions of the Act of 1977 n_amei_y,‘Se'ctions 5,6 and

7 respectively are also relevant for appreciating the quéstion raised in this
appeal and read as under: |
“«Section 5. Prohibition of registration of assigned lands:--
Notwithstanding anything n the Registration Act, 1 908 on or after
the commencement of this Act, no registering officer shall accept for
registration any document relating to the transfer of, or the creation
of any interest in, any assigned land included in a list of assigned
Jands in the district which shall be prepared by the District Collector

and furnished 1o the registering officer excepl after, obtaining prior
permission of the District Collector concerned for such registration.

Section 6. Exemption:--Nothing in this Act shall apply to the
assigned lands held on morigage by the State or Central
Government, any local authority, a Co-operative Sociely, a
scheduled bank or such other financial institution owned, controlled
or managed by a State Government or the Central -Government, as
may be notified by the Government in this behalf-

Section 7. Penalty: - (1) Whoever acquires any assigned land in
contravention of the provisions of sub-section (2) of section 3 shall
be punished with imprisonment which may extend to six months or
with fine which may extend to two thousand rupees or both.




il

(3) No court shall take cognizance of an offence punishable under
this section, except with the pbrevious sanction of the District
- Collector. ”

56.Section 5 contains a non-obstante clause. It lays down that notwithstanding
anythjng in the Registration Act, 1908, after coming into force of the Act of

1977, no registering officer shail accept registration of any document relating

to transfer of any assigned land. Nonetheless, as per the second part of Section
5, if the transfer of assigned land is effected after obtaining prior permission |
of the District Collector concerned for registration, it is open for any
registering officer to accept .any document for registration rélating- to transfer
of an assigned land. Section 6 enables the assignee to mortgage the asSigned
land to a Co-dperative Society, scheduled bank and any financial institution
owned, ‘_contrdl}ed or managed by the State Government or the Céntr’al.
Government as may be notified by the State Government. It is also neéessary
to notice that Section 7 prescribes imprisonment upto six months and fine up
to Rs. 2,000/~ in case when there is contravention of the provisions of Section -
3(2) of the Act of 1977. 7
571t may be noted that the word “Tahsildar” occurring in sub-section (.'1) of
Section 4 was later substituted with the words “Mandal Revenye Officer” vide
Act No. 32 of 1989 which amended the Act of 1977. The amendment was

1 the Official Gazette on 05.12.1989 However, it has been brought

published i

»
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between these two officers and that the terms “Tehsildar” and “Mandal
Revenue Officer” are used interchangeably. Therefore, the existence of the

expression “Tahsildar” during the time of the alleged resumption proceedings
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No. R.C.C. 184/89 dated 03.02.1989 and its subsequent substitution with the
. “handal Revene Offfes”at o ltr point in i, does not bear any

significant importance as far as the issue at hand is concerned.

iii. Oral Evidence on record

transcripts thereof, shows that the entire approach of the courts below in the
present litigation was wrong. The Trial Court all thioughout proceeded to
consider whether the resumption of the 'sﬁﬁjléctﬁ»bl.énd'was in accordancé with
- Jaw, whereas, the High Court all throughout proégeded on the fpoting that

since the subject land was an assignéd laﬁ_d aﬁd, there was a breach of
conditions on which the land was a_ssignqda _;hg‘gngizn§§i§nt was well within
its power to resume the land for theA purpbse of _éo;istruétipn of building for the
Education Department. The High Court,séems td have totally ignored or rather
overlooked the fact that the appellants herein were indisputably in possession
of the land from the year 1970 till the subject land was resumed and the
appellants came to be dispossessed. The High Court failed to consider the legal
effect of this period of twenty years. | |

59.[t is in the aforesaid context that we must first look into the oral evidence of
P W.1- Y.Sunkalamma, the appellant no.1 (second plaintiff) and thereafter,
we shall look into the oral evidenée of D.W.1 — B.L. Chinnakesava Rao,
Mandal Revenue Officer, who led evidence on behalf of the State.

60.The oral evidence of PW1 reads thus: ’

“«CHIEF — EXAMINATION: First plaintiff is my husband, 3rd
plaintiff is my son. [ am 2™ plaintiff in this suit. First plaintiff died
after filing of the suil. Hence, myself and 3 plaintiff are brought
on record as L.Rs. of deceased first plaintiff- The suit land called
‘Thippalanaduma Chent' is in our possession even prior 1o iy
marriage i-e., 10 to 15 years prior to my marriage. My marriage
took place more than twenly yedrs back. The plaint schedule land

_ 58.We must now look into the or_a}l“evi,denge on_'record. A perusal of the
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> originally belonged to one Madiga Govindy and he is resident of
N Dinnedevarapadu. The said Govindy subsequently alienated the

decree
At request for continuation of chief-examination posted to
20.1.1999. -
10.06.99: PW. yecqlloq and sworn in for continuation of chief

examination: Accordingly preliminary decree was passed the
properties were brought to sale n the said sale one K Ramanna

Ve . )
(A ceriificate in E P, 51/69 in 0.5 1 78/67. Inturn Kurva Ramanng

sold the schedule property to Yerikala Rosanng my father in law.
Ex. A2 is the registration extract of sale deed dr ] 0.12.70 for
having conveyed sale by K. Ramanng in favour of Y. Rosanna my

ather in law. Yerikala Rosanna my_father in law was in
0ssession and enjovment of said proper during his life time.

U Considering the ossession and enjoyment the Government has
) issued patta pass book in 1z , ; ;

revenue during his lifp fime. Ex A4 to A6 are such land revenue

receipts. Rosanna my lather in law died about 15 years back and
after _his death my _husband has Succeeded the suit schedule
property being the legal representative of my father in Jaw, My
husband was jn Ui

ossession_and enjo
during his life time. My husband
back._ My father in law and afier him hush
0ssession_of the sui schedule
objection to our
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Ex.A7, is copy of such_petition sent my husband_to_the Dist.
Collector, Kurnool- ThefB-i-st:----Gollec—tor--did- not-act-on Ex.A 7. 1
“ssued Sec. 80.CPC notice. prior 1o filing of the suil. Ex.A8 is such
notice dt. 4.1.96. Ex.A9 is served acknowledgment relating to
Ex.A8 .notice. The Dist. Collector Kurnool also issued replied to

our notice di. 28.4.96. "31.5.96 and 6.5.96 Exs.AI0 10 Al2 are
copies of notiqe;. ' PR

We belong to Yerikala Community which is a Schedule Tribes

Caste. The -M:R:?O:;-i-»Kurnéol»f—kas-—z'»s'—s—ued—ea-s-te—-»ae—ﬁtiﬁcate to. us. - - -

Ex.Al3 is the caste certificate-issued by M.R.O., Kurnool. Ex.Al4
is the nativity certificate issued. by MR.O., Kurnool. The
allegation that we never in possession and enjoyment of suil
schedule property is false. The suit land is nota assigned land.
The defendants have no right what so ever to interfere our
peaceful possession and enjoyment of our properyy. We pray the
court declare our title and also deliver possession of the suit
schedule property. Hence I pray the court 10 pass decree as

prayed for.
Cross-examination: »De‘ferred.

8.7.99: P: w. 1 recalled and sworn in for cross-examination by
AGP:- ‘ '

| do not know how Govindu the original owner acquired the suil
cchedule property. I do not know whether the Govt. has assigned
the suit property 10 the said Govindu. [ do not know the conditions
mentioned. in the D. Form patta assigned to Govindu in respect of
suit schedule property. I do not know whether the Govt. Properties
are situated surrounding the suit land in_question. The suit
schedule _property and other_properties situated near the sull
property are not same level. It is not true to say that the sull land
is not fit for cultivation. The Govt. has taken over the suil property
to construct school building: It- is not true to Say that _the
concerned MRO and revenue_inspector enquired_prior 10 taken
over the suit property and they thought that the suit property is
suitable to construct District Institution_of Education_Training
Centre. I do not know whether the suit property s not fit for
cultivation even as per village accounts. It is not true to say that
the Govt. also made proclamations in the village prior [0 taken
over of the suit land. It is not true to Say that nobody has raised
any objections including we_the plaintiffs at any oint of time_for
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-+ taking over the suit property by Government for the above said

The suit property is situated within the limits of. Dinnedevarapadu
village. It is not true to say that since the suit land is a Govt. land
it is free from encumbrances and the Govt. had every right to take
back the suit land for the public purpose. It is not true to say that
we the plaintiffs have no right in the suit schedule property
whatsoever. I do not know whether the concerned M.R.O. handed
over the suit property to District Educational Officer, Kurnool on
1.5.1989.  do not know whether the MRO has transferred the suit
property to Dist. Educational Officer, Kurnool in the year 1989.
It is true that the buildings were constructed in the Yyear 1995 in
It

AL viAL LTI e

the suit property. It is not true to say that the Govt. has constructed
the buildings in the suit property for the purpose of interest of
general public. it is 1ol true to say that the Govt, constructed th
buildings in the suit property as per board standing orders within
their limits. It is not true to say that we the plaintiffs neither
owners nor possessors of suit property. It is not true to say that
we_filed the present suit only to harass the Govt. with a view to
extract money. It not true to say that our_claim is barred by
limitation. It is not true to say that the suit is also barred by

limitation.

o

. (Emphasis supplied)

61. Thus, P.W.1 in her examination-in-chief gave more than a fair idea as to how
her father-in-law, Y Rosanna acquired the subject land by way of a registered

sale deed. She has deposed that the Government had issued Pattadar Passbook

in favour of her father-in-law. Ex. A3 is the passbook that she produced before
the Trial Court. Ex. A4 to Ex. A6 are the land revenue receipts produced in
evidence: She has deposed that about hfteen years back her father-in-law
passed away and her husband succeeded the subject land. Two years before

the date of deposition, her husband also passed away. However, she along with

I

her chiidren remained in peaceful possession of the subject land. She has
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land. In her cross examination, she deposed that she had no idea if the

govemment,had assigned th_e_‘_éubj cc:t' Land to 7Harij ana Govindu and that she
was also unaware of the éonditiohs mentioned in the alleged “D” Form Patta
assigned to Harijana Govindu.
62.We shall now "look”intd--~fhe>~evi=dence-iof D.W.L B.L. Chinnakesava Rao, the
 Mandal Rev

“CHIEF - EXAMINATION: [ have been working as M.R.O.,
Kurnool from 25.3.1998. I am acquainted with the facts of the
case. We were not aware that one Govindanna mortgaged the suit
schedule properfy to -one . Perugu Swamy Reddy _of
Dinnedevarapadu village. We were not aware the suitin Q.S.. 178/
1967 which was filed by L. Rs of Swamy Reddy against L.Rs s of
Govindanna. _The _plaintiffs were never in_possession__and
enjoyment of suit schedule properties. The Government assigned
the suit schedule survey number to Harijana Govindanna.
Similarly the Govt. have assigned lands to others in S No.451/23, - -
451/4 and 451/3, 549/1, 44972, 449/3 and 449/4. The properties
covered in the above said survey numbers are Government lands.
The land was_assigned to Harijana Govindu_subject_to certain
conditions one among them the Government may resume land for
any public purpose. The assignees have no right whatsoever 10
alienate D. Form patta lands. The suit land is a waste land,
comprising rocky and pits. The suit land is sloppy land. The suit
land is not fit for cultivation Govindu had no right whatsoever to
mortgage assigned land to P. Swamy Reddy. The Government had
resumed Ac. 31.19 cents from assignees for the purpose of
construction of Dist. Institution of Education Training Centre. In
the year 1989 the Govt. resumed the lands under RCB 184/89, dl.
321989, The M.R.O. and Mandal Surveyor inspected the suit
land prior to resume of the suit land. The M.R O. and surveyor
have also prepared a report for resuming land for public purpose.
Sub-Division records were also prepared and scrutinized by Dy.
Inspector of survey for resuming of the land. There was a general
notice and proclamation in the village inviting any objections for
transfer of lands in favour of Educational Department. None have
given any objections nor submitted anything in writing objecting
for resuming the lands. The Grampanchayat, Dinnedevarapadu
also gave consent for transfer of above land in favour of
Education Department. The  Education Department 0ok
possession of the suil land on 1.5.1989. The Education
Department started construction in the year 1995 and entire

enue Officer. In his examination in chief, he has deposed as under:




buildz’ngs were constructed and the buildings are in operation.

< Govindanna the assignee have no right whatsoever over the suit
schedule property or 1o alienate to anybody. We followed board
Standing orders and entire process was done in accordance with
rules. The suit is barred by limitation. Since the Education
Department running buildings in the suit Droperty the guestion of
declaring the plaintiff's title in respect of suit property does not
arise. The plaintiff's are no way connected or related to original
assignee Govindu. The plaintifis are Strangers and they have no
way connecied or related to suit property. Hence I pray the cours
1o dismiss the suir o ‘ o |

(Emphasis supplied)

63.In his cross examination, he deposed as under-

“Cross-examination: We has record to show that in which year ihe
Government assioned the suit land to Govindanna. I do not have
patta readily on which the land was assigned to Govindanna, As
per Board standing orders | S we_issue pattas on some conditions
lo_assignees. The conditions embodied the BSO |5 only
administrative conditions. Ex.43 patta pass book was issued by our
department in [avour of first plaintiffs father. Ex.A4 to Ex. A6 land
revenue receipts were issued by our department. The suit land isa .
Government land. A fter assigning the Government land to any body
such land being called patta land. I do not know whether any
notices were given to occupiers of suit land prior to resumption. We
did not conduct any enquiry u/s 3 of A.P. assigned land prohibition

Act as the assignee has violated the conditions embodied.in D.Form
patia.

1t is not true to say that the suit land assioned to Govindanna on
market value and that the suit land is patta land of Govindanna. |
do_not_know whether the said Govindanna mortgaged the suir
property to one P. Swamy Reddy in the vear 1944. I do not know
whether as the Govindanna did not redeem the mortgage, a suit was
filed by P. Swamy Reddy and brought the Suit. property for sale and
Suit property was put into court auction in the year 1970. [ was not
aware whether one K. Ramanna purchased the suit property in the
court auction. { was not aware whether the father of first plaintiff

purchased the suit property from K. Ramanna in the vear (970 ir
Is 1ot true to say that the plaintiff's family were in possession ard

i S

enjoyment of suit schedule property from 1970 onwards. | was not

aware whether any reply was given by our department to- the sec.

SOC.P.C issued by the first plaintiff which is. Ex_ A8, it is nor true
o _sav_thai we have not followed correct procedure and
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manipulated records and_occupied the lands forcibly from the

" “possession of the plaintiff. It is not true to say that the plaintiffs are -

- owners of the suit schedule land. It is_not true [0 SQYV that the
Government_had highhandedly occupied the suit land from_the
possession of the plaintiffs. It is not true 10 Say that the suit land is
a cultivable land and the ‘plaintiff were_raising crops in the suit

" land. The suit land is situated near 10 G. Pulla Reddy Engineering
College, Kurnool. Recently house plots raised around the suit land.

It is not true to say that the we the Government highhandedly

occupied the suit property which belongs to plaintiffs: "

Re-examination with permission: The other assignees never raised
any objections for resuming their lands to construct buildings by
Education Department. Further cross-examination: I do not know
the names of other assignees.”

_ (Emphasis supplied)
64.Thus, the first admission on the part of the Mandal Revenue Officer in his
examination-in-chief is that the State had no idea or knowledge that Harijana

Govindu had mortgaged the subject land in favour of one Perugu Swami

Reddy of Village Dinnedevarapadu. He pleaded absolute ignorance of the

Original Suit No. 178 of 1967 instituted by the legal heirs of Swamy Reddy
against the legal heirs of Govindanna for enforcement of mortgage. He has
thereafter said that ;the appellants herein (plaintitfs) were never in possession
of the Subject Land. He has deposed that the Government had assigned the
suit land in favour of Harijana Govindu. However, his cross examination 18
important. In his cross examination, he has stated that the State has the record

to show the year in which the Government assigned the land to Harijana

Govindu. However, the fact remains that no such record was produced. He

has admitted that he does not have the “D” Form Patta said to have been

issued in favour of Harijana Govindu and had no idea of the terms and

conditions on which the land was assigned to Harijana Govindu. He admitted
that Ex. A3 Patta Passbook was issued by the revenue department in favour

of the first plaintiffs’ father, i.e., the father-in-law of PW1 - Y. Sunkulamma.




issued to the occupiers of thc_suit l"nd'prior to its resumption. He has admitted
that no inquiry under_Secticn 3 of 'th_e Act of 1977 was undertaken for the
purpose of ascéi‘taining whether the assignee had violated the conditions laid
in the “D” Form Patta. He deposed that he had no knowledge whether any

reply was given by the department to the Section 80 CpC notice or not. He

denied that the family of the plaintiffs Were in possession and enjoyment of
the said schedule Property from 1970 onwards.
65.Having regard to the ora} ag well as documentary evidence on record, the

picture that emerges is as under:

Reddy. Harijana was not in a position to repay the money he had
borrowed and in such circumstances, Perugu Swamy Reddy
enforced the mortgage by filing civi] Original Suit no. 178 o' 1967,
The same came to e decreed. The Subject Land was uiti mately put

n, one Kuruva Ramanna

Q

to auction by the court. In the court auct;

tand in favour of PW1’s father-in-law by way of a registered sale




deed dated 10 12 1970 To this extent, the State has no szty in the

matter o )

c. Indisputably, since the date of the registration of sale deed by

Kuruva Ramanna in favour of Y. Rosanna i.e., the father-in-law of

- PWH, the plaintiffs remained in pos

cannot be drsputed in any manner b

the trme they were drspossessed by the State Authorities. Even this

session of the Subject Landtill. .. . - - |

y the State

d. Tt appears that the State conceived the idea of putting up

construction on few parcels of land owned by it other than the

Subject Land. However, as the Subject Land 18 in between the

parcels of Jand owned by the Government, they exerted pressure

on-the appellants herein to give up their land saying that the Subject

Land was assigned to Harijana Govindu and he could not have.

- mortgaged the: land. Harijana Govindu, according to the State,

could be said to have violated

assrgnment

the terms and conditions of

e. Why did the State maintain silence all throughout or why the State

has no answer 10 the issue of “D” Form patta Passbook in favour

© of the appellants?

£ What is the explanation of the State in so far as the Ex. A4 to Ex.

A6, i.e., the land revenue receipts are concerned? Why is the State

silent on all this?

g. What i the basis for the State 10 say that the appellants at no point

of time were in possession of the suit land?

h. The crux of the matter is that the State could not have taken over '

the land in a highhanded and arbitrary manner? In other- words,

could the State have resumed the land saying that the appellants

‘were in illegal possession of the

P n-n‘--/-\nrn-v -~ ~ - -

same without following due




hal process of law? It goes withoyt saying that be it an assigned land
or of individual ownership, if the State is in need of the land for
any public purpose, it can always acquire the same in accordance
with law, more particularly in accordance with the provisions of
the Land Acquisition Ac_t by paying appropriate compensation in
terms of money. However, what the State did in the present case

was nothing but an exhibit of raw power by taking over the

possession forcibly. The matter of concern is that the State knew
very well that the appellants were in lawfy] possession of the land

for more than 20 years. Well, if the State was in need of the land

oécupied by the appellants, it could have informed the appellants
that the land is required for public burpose and that the State

intends to acquire the same and that they would be paid adequate

compensation iﬁ_terms of money in accordance with law. However,
the intention of the State was to take over the possession without
paying any compensation. In the process, what the State did was
that it conveniently shut its €yes towards four things, viz. (1) the
civil suit filed by the original morfgagee, (11) the decree passed by
the competent Civil Court, (iii) sale of the land by court auction
and the sale certificate issued by the court, and (iv) the appellants
purchasing the land in question by a sale deed from the person who
had participated in the court auction and purchased the land in
question.

I. It appears that way back in 1995, the construction was completed,
and, in such circumstances, the appellants were left with no choice

but to institute. the suit.




66.We have been
~ rendered by the

able to lay our hands on a Very lucid and erudite decision

Bombay High Court more than a century ago i.e., 1ni917:1n N

Narayan Anandram Marwadi V. Gowbai, widow of Dhbndiba reported in

ILR 37 Bom. 415. We could not resist the temptation to refer to and rely upon

this decision of the Bombay High Court. In the said case, the property-of an.

agriculturist mortgagor was sold in an execution of money decree by the civil

court and the auction purchaser’s rights subsequently came to be vested in the

mortgagee. As

Section 22 of the Dekkhan Agriculturists’ Relief Act, 1879

prohibited execution of sale of agriculturists’ properties, the mortgagor treated

the sale as void and sued to redeem the mortgage. The mortgagee, in turn,

relied on the court-sale to contend that the mortgagor had no right to redeem.

%

The Subordinate Judge, the District Judge on appeal and the ngh ;C'o_ugt in

sece_r_ld:eppeal held that the court-sale was void —but on Le"t»tefs‘lj‘Date_r'lt» _Appeal,

ScoAt;,A clJ , speaking for himself and Chandavarkar, ‘J . held

“Now the provisions of section 22 of the Dekkhan Agriculturists !
Relief Act are provisions_conferring upon members of a_certain '

_class

reat privileges in litieation. The section confers upon a

person who is shown to be a member of the privileged class the
right to resist the attachment _or_sale of any of his_immovable
property and to contend that if an attachment or sale took place
in violation of the provisions of the section, such attachment or
sale shall be held to be void.

attach

How then_is the Court to_know when it is authorized to
and sell proper and when it is not? The ordinary rule is

that set oul in_the Civil Procedure Code, section 60, which
reproduces section 266 _of the Code of 1882. It provides that

roper.

lands

liable to attachment and sale in execution of a decree is
houses, elc. belonging to _the judgment-debior. An

agriculturist in order to resist the application of that general rule
must, we think, show that he belongs to the privileged class 5o as
10 render section 22 of the Dekkhan Agriculturists’ Relief Act
aQQlicable to his case. That conclusion seems 10 follow from the
provisions of Sections 101, 102 and 103 of the Evidence Act. In
the absence of proof we, therefore, hold that there is no reason to

o~ w wm W™ PN o~ o— - . -




- reat the immovaple ropert

v o (Emphasis supplied)

“Itisq eneral rule that in Court
taken to exist which are
" absence of broo the exem
did not exist for the
Therefore the executin
the order it did »

land revenue was also being paid over period of years, then the appellants
~couid be said to be owners of the suit land as Pattadars. Up
the “D” Form Patta admitted by the State to have been issued in favour of the
Harijana Govindu is not on record. Had it been op record, we could have
looked into its terms and conditions. I appears from the evidence on record
that the Pattadar Passbook was issued in favour of the appellants keeping in

mind their long—standing possession and Occupancy on the Subject Land by
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State Authormes had no idea of the developments that had taken place over

- e T T T

apenod of almost forty ﬁve years o
70.The oral and documentary evidence should now be tested on the anvv’ﬂA ef
Section 113 of the Bhartiya Sakshya Adhiniyam, 2023 (for short, the “BSA”)
which corresponds t0 Section 110 of the repealed Indian Evidence Act, 1872

(for short, the Evidence Act”) .

iv. Section 113 of the Bhartiva Sakshya Adhinivam‘, 2023

.171 Section 113 of the BSA reads as follows:

“When the questzon is whether any persomn.is owner of aﬁything of
which he is shown 10 be in possession, the burden of provmg that
he is not the owner is On the person who affirms that he is not the
owner.’ . , e o
g2, The Section embodies the well-recognised prieric-iple' that possession
is prima facie proof of ownership. A person in posseseion is entitled to
remain in possession until another person can disclose a better title under
Qection 113 of the BSA. Therefore, once the plaintiff proves that he has
been in possession of the suit property, the burden of proving that the
plaintiff is not the owner is on the defendant who affirms that the plaintiff
s not the owner. The Section does not make a distinction between the
Government and 2 private citizen. Section 113 1is, therefore, equally
applicable where a Government claims 0 be the 0wnei‘ or challenges the
ownership of the plamtxff who is in possession of the property. It is not
disputed that before the possession of the Subject Land was taken over, the
plaintiffs were in possession of the property for more than twenty years.
The onus, therefore, under section 113 of the BSA was on the State to prove

that the Government had a subsisting title to the Subject Land.




*73. InM Krishna 4 iyar v. The §. cCietary of State for India reported in (1910)

i LL.R. 33 Mad. 173, a Bench of the Madras High Court held that:

- Lovernment fails 1 4 title or possession within sixty vears,
he plaintiff js entitled to a declaration title and not merely to ¢ -
declaration that he is lawfully in possession of such land. ” -
- . (Emphasis supplied)

74. It must be remembered that what Section 113 of the BSA does'is to raise a

statutory presumption in favour of a person who is in possession that he is
the owner and places a burden upon the other persons who say that the

% plaintiff is not the owner.

Pradesh High Court i ._iagannath Shivnarayan v, Municipal
Commissioner, City Municipaligj, Indore reported in AIR 1951 MB 80.
76. Sang\hi, J., discussed the case law on the subject and held that to apply the

/', provisions of Section 110 of the Ev; ence Act {now section 113 of the

‘prima facie’ right. According to the learned Judge, mere acts of the user
would not lead to a presumption of title in case the possession was ‘primg
Jacie’ not proved to be lawful.
77. The same view was taken by a Division Bench of the Bombay High Court
in Suraji Fulaji v. Secretary of State reported in AIR 1937 Bom 193. It was

iff was the owner
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a suit against the Governmeni for declaratio




78.

of certam plots ina v1llage The plamt1ff adduced oral evidence to show that

e had been usmg a large areaof Tand for the PUI’POSGS oftéthermg cattle and

storing grass and that he had been in possession thereon for a number of
years. It was also proved by him that he had erected badges to the west and
south of the plot.

In the aforesaid case, it was held that- although the Government had not
succeeded in rebutting the plamtlff‘s ev1dence as to 1ts act of tlser, yet it could
not be said that the plaintiff had been able to prove such possession as would
raise a presumption of title in his favour. Broomfield, J., approved the view
taken by Ranade, J. in Hanmantrao V. Secretary of State reported in (190 1)
25 Bom 287 and held that to come within the scope of Sectlon 110 of the
Evidence Act, the possession O: of the plamtlff must be based on a ‘prima
facie’ right. This case was followed by another D1V1s1on Bench of the same
High Court in The Secretary of State for Indta in Counczl V. ‘Chimanlal
Jamnadas and others reported in AIR 1942 Bom 161

79.Chimanlal Jamnadas (supra) was also a su1t against the Government for

declaration that certain property con51st1ng of ‘land was of the absolute
ownership of the plaintiff. The plaintiff had proved some kind of possession,
and the question arose whether it was sufficient to give rise to a presumption
under Section 110 of the Evidence Act. Divatia, J., discussed the case law on
the SllbjCCl and observcd as follows:

“[...] It is_necessary. in_my opinion, therefore for the plaintiffs to
prove that their possession was of such a character as would lead
to the presumplion of title, and not such a sort of possession as
would be regarded as wrongful in its origin. In my -opinion it could
not be the law that a man might usurp somebodv else's land and
without the plea of adverse_possession Say that ‘I am_in long
possession of this land. [ have erected buildings on it and although,
[ have no title in my favour and even though I have got Qossesszon

the land by usurpation or encroachment, I am entitled to remam

0
in gossession under Section 110 and that nobody can oust me . The
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~ proved ”

(Emphas‘isr éuppliéd) -
- 80. In Gurun o

il 2 8%, ‘¥
in (2007) 13 SCC S65 this Court held as undey-

ath Manohay Pay

{(Emphasis supplied)

82. In Chief Conservaror of Forests, Govr, of 4
(2003).3 SCC 472, this Court held that:

“20. .. resumption
the 0SSession is py

party has no titje

L. v. Collector reported in

Which i rebuttable s altracted wheyp
- N . ‘.
ima facie

 lavful and when the contestin

(Emphasis supplied)
Lne principle enshrined in Section {16 of ¢
113 of the BSA) is based op public policy with the object of preventing
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84.

» »Sectron 145 of the Code of Crlmmal Procedure 1973, and Sections 154 and

158 of the India Penal Code 1860 were enacted All the aforesardr |
provisions have the same objective. The said presumptron is read under
Section 114 of the Evidence Act and applies only in a case where there is
either no proof or very little proof of ownership on either side. The maxim
“possession follows title” is apphcable in cases where proof of actual
possession cannot reasonably be expected, for mstance in the case of
wastelands, or where nothing 1s known about possession one way or another.
Presumption of title as a result of possession cail arise only where facts
disclose that no title vests 1n any party and the possession of the plaintiff is
not prima facie wrongful. It certainly does not mean that because a man has
title over some land, he 1s necessarily in possession of it. It, in fact, means,
that if at any time a man with title was in possession of the said property, the
law allows the presumptlon that such possession was in continuation of the
title vested in him. A person must establish that he has continued possession
of the suit property, while the other side claiming title, must make out a case
of trespass/encroachment etc. Where the apparent title is with the plaintiffs,
it is incumbent upon the defendant, that in order to displace this claim of
apparent title and to establish beneficial title in himself, he must establish by
way of satisfactory evidence, circumstances that favour his version. Even a
revenue record is not a document of title. It merely raises a presumption in
regard to possession. Presumption of possession and/or continuity thereof,
both forward and backward, can also be raised under Section 110 of the
Evidence Act. [See: State of Andhra. Pradesh and Ors. v. Star Bone Mill
and Fertiliser Company reported in (2013) 9 SCC 319]
Section 113 of the BSA as discussed aforesaid, embodies the principle that
possession of a property furnishes prima facie principle of ownership of the

possessor and casts burden of proof on the party who denies his ownership.




»* The presumption, which is rebuttable, is attracted when the possession 1s

~

prima facie lawful and when the contesting party has no title.

85. ‘The appellants could be sajd to have established their possession over the

suit land'in question. In our opinion, the respondent State has not been able

to prove its title to the sujt land. Just because the suit land is surrounded by

‘ Government

87. In the case of R. Hanumaiah v, Secretary to Gove of Karnataka, Revenue
Department reported in (2010) 5 SCC 203, this Court has explained as to

how the Triaj Courts are €xpected to consider title Suits against the
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to the presumption available in favour of the Government. All lands
"‘W‘hi’c"ﬁ"are"‘not“the roperty —person or which are not vested in
o local authority, belong to the Government. All unoccu ied lands
are the property of the Government, unless any person can establish
his right or title to My such land. This presumption available to the
Government, is not_ available _to _an erson_ or individual.
The second difference_is _in regard to_the period_for which title
and/oi"posSession‘has" t0 be established by a person suing for
declaration_of title. FEstablishing_title/possession for _a_period
exceeding twelve years may be adequate to establish_title in_a
declaratory _suit against any individual. _On_the other _hand,
title/possession for a period exceeding thirty years will have to be

stablished to succeed_in_a declaratory suit for title against the

e
Government. This follows from Article 112 of the Limitation Act
1963, which rescribes a longer eriod of thirty years as limitation
in regard to suits by the Government_as_against the period of 12
ears for Suits by private individuals. The reason is obvious.
Government QrOQerties are spread over the entire State and it is not
always possible for the Government _to_protect or safeguard its
properties from encroachments. Many a time, ils owh officers who
are _exgected to protect ifs properties and maintain proper records,
cither due to negligence OF collusion, create eniries in records to
help private rties, to la claim o ownership or ossession against
the Government. Any loss of government property is ultimately the
loss to the community. Courtsowe d duty to be vigilant [0 ensure that
public _property is not__converted into private _property by

unscrupulous elements.

ation o

20. Man civil courts deal with suits jor declar “title and
injunction against the Governme [ cnOFing or
special features relatin

nst the G

d
upon the oral assertions 0.
common. Whether the Government conlests th
declaration o title against a Governmen! is decre
should establish eithe ing the title
which satisfactorily trace title for a minimu
prior 1o the date_of the suit_(except where title (s claimed _with
reference to a grant or transfer by the Government _or a statulor

) or by establishin adverse possession jor d
period_of MO than _thirty years. In such suits, courts cannot,
jonoring the presu avour of the Government




= averments which are not denied o

- been accepted or admitted

s#2.

'\ _OF Whiethier itie

I Suits for declaration of title against the government differ from sujrg
against private parties on two counts:

a. First, there is a presumption in favour of the Government in such

suits, as ali Jands which are unbccupi-ed OF not vesied in any

individual or Joca authority, are presumed to belong exclus; vely to

the Government.

against a private party.
i A decree declaring title against the Government must not be passed
casually. Before granting any such decree, the triaj court must ensure

.
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that the plamtlff has furmshed adequate documentary ev1dence elther
.throug—r:#tﬂlﬂtlﬂe deeds tracmg ownershrp for over thirty years or by !
establishing adverse possession for-a period of thirty years.

iii.  The trial court must verify whether the name of the plaintiff has been
recorded as the owner, holder, or occupant in the relevant revenue Or
mun1c1pa1 records for more than thirty years.

iv.  Finally, the trial court must carefully scrutinize the nature of the
possession as may be asserted, determining whether the same. is
authorized or unauthorized, permissive Of casual, furtive or clandestine,
as well as open, continuous, and hostile, or implied by title, to ensure
that pubhc property is not inadvertently converted into. pr_wate '

wnersh1p by unscrupulous elements. L '

89 As held by thls Court in RV.E Venkatachala Gounder _vr ‘Arulmigu :
stwesaraswamt & V.P. T emple and Another reported in (2003) 8‘ SCC 752,
whether a civil or a criminal case, the anvil for testing of ° proved’
«disproved” and “not proved as defined in Section 3 of the Evidence Act, 1
one and the same. A fact is said to be “proved” when, considering the matters
pefore it, the court either believes it to exrst or considers its existence SO
probable that a prudent man ought to, under the circumstances of a particular
case, act upon the supposition that it exists. It is the evaluation of the result
drawn by the apphcab111ty of the rule, which makes the difference. The
relevant portion of the said judgment is reproduced below:

‘The Qrobatzve effects of evidence in civil and criminal cases are not,

however, always the same and it has been laid down that a fact may
though the

be re arded as proved_for purposes of a civil_suit

maj be conszdered sufficient for a conviction_in_a
There is a strong and mar -ked differe
as to the effec f evi civil and criminal
rmer a_mere pre onderance 0 robability, due re ard bein

0
to the burden of Ql’OOZ; is a sufficient basis of decision: but in the
offence chareed_amounlts 10 treason _or

latter, esgeczally when the_off ¢
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2

- felony er degree o assurance is required.’ (Best & 95)
- While civi] cases may be proved by a mere preponderance of
evidence, in criminal cases the Rrosecution must prove the charge

beyond reasonable doubt. ” (See Sarkar on Evidence, 15 F£dn., pp.

8-59.)”

{Ewiphasis suppiied)

90.In the words of Denning, 1..J. (Bater v. Bater reported in (1950) 2 All ER

criminal cases the charge must be proved beyond reasonapie doubt,
but there may pe degrees of Proof within thar standar,

(Emphasis supplied)

91.Agreeing with this statement of law, Hodson, L.J. said:

“Justas in civil cases the balance of, probability may be more readily
tilted in one case thay in another, so in criming] cases proof bevond
reasonable doubt may more readily be attained in some cases than
toikers.” (Hornal v, Neuberger Products [1d [(1956) 3411 ER 97¢)
H11937) 1 OB 247 - (1956) 3 WLR 1034 (CA)], All ER ar p. 977 D).

92.1n a suit for recovery of possession based on title, it is for the plaintiff to prove

his titie and satisfy the court that he, in law, is entitled to dispossess the

defendant from his possession over the suit property and for the possession to

. P l\qr\‘-/\(\"“\r ~a- o ma -




__”be restored to h1m However as held in Addagada Raghavamma v. A.
Addagada Chenchamma reported in AIR 1964 SC 136, there is an essent1a1
distinction between burden of proof and onus of proof. Burdenof proof lies
upon a person who has to prove the fact and which never shifts. Onus of proof
shifts. Such a shifting of onus is a continuous process in the evaluatien of
evidence. In our opinion, in 2 suit for possession based on title once the-
plaintiff has been able to create a high degree of probability so as to shift the
onus on the defendant, it is for the defendant to discharge his onus and in the
absence thereof, the burden of proof lyingon the plamtlff shall be held to have

been discharged so as to amount to proof of the plaintiff's title.

vi. Section 80 of CPC

93.Before we close fhis matter, we must say something as regards Seetion 80 of
the CPC. It is not in dispute that in the case on hand, before the institution of
the suit by the appellants herein, they had issued statutory Notice under
Section 80 of the CPC. However, there is nothing on record to indicate that
any reply to the same was given by the State Authorities.

94. Sections 79, 80 and Order XX VII respectively of the CPC deal with the
procedure where the suits are brought by or against the Government or Public
officers acting in an official capacity. Section 79 is a procedural provision and
contains provisions in relation to the suits by or against the Government. It
states that in a suit by or against the Government, the authority to be named as
plaintiff or defendant, as the case may be, shall be—

(a) in the case of a suit by or against the Central Government, the Union of
India, an_d

(b)in the case of a suit by or against a State Government, the State.




¢ A
#95.Section 80 of the CPC deals with the provisjons relating to notice which is a

condition precedent before filing a suit against the government Or against a
public servant, It states that —

“(1) Save as otherwise provided in sub-section (2), no suits shall
be instituted against the Governmeny Or against a public officer in
respect of any gcet purporting to be done by such public officer in
his official capacity, unti] the expiration of two months after

nolice in writing has been delivered to or left at the office of—

(4) in the case of a suit against the Central Go vernment, except
where it relgtes o a railways, g Secretary to thyy
Government; _—

(b) in the case of a suit againsi the Centrgl Government wheye
it relates 1o railway, the Generqg] Manager of that railway;

(¢) in the case of a suit against any other State Government,
a Secretary o that Governmens o the Collecror of the
district and, in the case of a public officer, delivered. to him
or left at his office, Stating the cause of action, the name,
description and Place of residence of the plaintiff and the

relief which he claims; and the plaint shall contain q

instituted, with the leave of the Court, withour serving any notice
as required by sub-section (1), but the Court shall not grany relief
in the suit, whethey interim or otherwise, excepl afier giving io the
‘ Government or public officer, as the case may be, a reasonable
Opportunity of showing cause in respect of the relief praved for in

(3) No suit Instituted against the Governmeny or against a public
officer in respect of any act burporting 1o be done by such public
officer in his official capacity shall be dismisse merely by reason




of any error or defect in the notice referred to in sub-section (1),
. lfll’l'SMCh notice— . e e e

(a) the name, description and the residence of the plaintiff had - .

been so given as o enable the appropriate authority or the
public officer 10 identify the person serving the notice and such
notice had been delivered or left at the office of the appropriate

~ authority specified in sub-section (1), and Coe

_(b) the cause of action and the relief claimed by the
plaintiff had been substantially indicated.” T

96.0rder XXVIIL, CPC enumerates the following:

i

ii.

This Order deals with the Suits by or against the government or public
officers in their official capacity. '

Rule 1 of Order Y XVII states that in any suit by or agéinst the

Government, the plaint or written statement shall be signed by such

iil.

iv.

person as the Government may, by general or special order, appoint in

this behalf, and shall be verified by any person whom the Government
may so appoint and who is acquainted with the facts of the case. ‘
Rule 2 of Order XXVII states that the persons being éx—oﬂicio or
otherwise authorized act for the Government in respect of any: judicial
proceeding shall be deemed 10 be recognized agents by whom
appearances, acts and applicétions under this Code may be made or done
on behalf of the Government.

Rule 3 of Order XX VII states that in suits by or against the Government,
instead of inserting in the plaint the name and description and place of
residence of the plaintiff or defendant, it shall be sufficient to insert the
appropriate name as provided in section 79 of CPC. | |

Rule 4 of Order X XVII provides that the Government Pleader shall be
the agent of the Government for the purpose of rcceciving processcs

against the Government by the Court.




- VIL

VIii.

IX.

Vi.

a. _"RuIe.FSIA of Order XXV11 provides that the Govemfnent will he
| joined as aparly in a suit against g public officer in respect of any
act alleged to have been done by him in hjs official Capacity.
b. Rule 5B of Order XXVII deals with the duty of the Court In suits
‘against the Government or 4 public officer to assist in arriving at
a settlement. .
Rule 6 of Order XXVII provides that the Court can direct the attendance
of a person who is able to answer any materia] question relating to the
suit against the Government.
Rule 7 of Order XXVII deals wit}; the extension of time to enable public
officers to make réference to the Government.
Rule 8 of Order XXVII provides that where the government undertakesg
a defense of syjt against a public officer, the government pleader wi]]
apply to the Court for the same ang the Court 4pon such application shall
Cause a note of his authority to be entered in the register of civil court, If
o application ig made by g government pleader, then the case shaj]
proeeed as in a syjt between private parties:
a. Rule 8A of Order Xx vy provides that no sych security as js
mentioned in rules 5 and 6 of Order X| 1 shall be required from

the Government.

b. Rule 8B of Order XXVii COntains the definitions nfﬁnvemment

and Government pleader.
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-+ viii. Essentials of Section 86 CpC

103. A notice issued under Section 80 must include:
1L The hame, description, and place of residence of the person
ii. A Statement outlining the cause of action.
iii. The relief sought by the plaintiff

104. When dete’rmining whether the essential requirements of the Section have

been met, the court should consider the

() Has the notice provided adequate information to allow the
- authorities to identify the person issuing the noticé? o .
_('A‘) (ii) Have the cause of action and the reljef sought by the plaintiff been
sufficiently detajjeq? B
(iii) Has the written notice been delivered to or left at the office of the
appropriate authority as specified in the section? '
(v) Has the sujt been initiated after the expiration of two months
following the delivery or submission of the notice, and does the
plaint include 3 statement confirming that such notice has been
provided as required?

108. A Statutory notice holds significance beyond mere formality. Its purpose is

__E;S
g
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g
3

« ) to provide the Government or 4 public officer with an o

often become empty formalities. A
106. The administration frequen‘tly remains unrespons;ve and fails to even inform »

rejected.

4=
>

the aggrieved party why their claim

107. In the case of State of Punjap , Geeta Iron & Brags Works Ltd, Teported

-

ac ko,
1dd UC{y

o~

in (1978) 1 sCC 08, Krishna Iyer J. emphuasised the need for accountability




108.

109.

110.

of Governments regardmg wasteful htlgatlon expenses borne by the

community due to governmental inaction. It was. hlghhghted therein that the
statutory notice under Section 80 of the CPC 1s meant to prompt the State to
negotiate a fair settlement or, at the very least, to explain to the affected party
why their claim i being resisted.. L |

However, Section 80 has become more of a ritual due to the administration's
lack of responsiveness, despite recommendations from the Central Law
Commission for its removal from the Code.

Krishna Iyer J. further noted that opportunities for dispute resolution through

arbitration are often missed due t0 governmental mactlon He advocated for

~a litigative policy that prioritises conciliation over confrontation, suggesting

that it should be 2 directive. for the State to empower its legal officers 1O
resolve disputes rather than prolonging them in court. - |
In Geeta Iron & Brass Works Ltd. (supra) referred to above, this Court

observed thus:

“«3 While dismissing the Special Leave petition for the reasons
mentioned above, we would like to emphasise that the deserved
defeat of the State in the Courls below demonstrates the gross
indifference of the administration towards litigative diligence. In
the present case d notice under Section 80 CPC was sent. No
response. A suil was filed and summons. taken out to the Chief
Secretary. Shockingly enough, the summons was refused. An ex
parte proceeding was taken when the lethargzc Government woke

up.

4. We like 10 emphasise that Governments must be made
accountable b Parliamentar social audit or wasteful litigative
expenditure inflicted on the community by inaction. A _statutory
notice of the grogosed action under Section 80 CPC is intended L0
alert the State 10 negotiate @ just settlement or at Jeast have the
courtesy Lo tell the Qotentzal outsider_why the claim is being
resisted. Now Section 80 _has become__a ritual because the
administration 1S 0 en uNrespansive and hardly lives u
Section 80 in the Coa’e

Parliament’s exgectatlon in continuing
despite_the Central La
deletion. Ano ortunity for settling the dispute throu h arbitration




consider the marer covered by the notice in a most objective
manner, after obiainiy such legal advice as_they may think 1t
and take g decision in ublic interest within the period of two
nonths ah’owgd Oy the section as {0 whether the claim is just and

j Z i3 Cii7F If OrA vol 7

claim shoulc be resisted by fichtine Qul the suit if and when it i
instituted 7 here s clearly g public purpose underlying the
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ed_in_the seclion insisting_on_the

i parsicalars ofthe proposed sl

section is the advancement O] usti
good by avoidance of unnecessary litigation.
4. When - the - language ,used' in the statute 1S clear and
unambiguous, it is the plain duty of the Court to give effect to it

and considerations of hardship will not be a legitimate ground for
not faithfully implementing the mandate of the Legislature.

§. The Judicial Committee of the Privy Council had occasion 1o
consider the scope and effect of Section 80 CPC in an almost
cimilar  situation in Bhagchand Dagadusa v. Secretary of
State [AIR 1927 PC 176 - 5414 338 357] . In that case though a
notice had been issued by the plaintiffs under Section 80 CPC on
June 26, 1922, the suit was instituted before the expiry of the
period of two months from the said date. It was contended before
the Privy Council, relying on some early decisions of High Cowrt-. .
of Bombay, that because one of the reliefs claimed in the suit was

the grant of a perpetual injunction and the claim for the said relief
would have become infructuous if the plaintiffs were 10 wait for
the statutory period of two months prescribed in Section 80 CPC
before they filed the suit, the rigour of the section should be
relaxed by implication of a suitable exception or a qualification
in respect of a suit for emergent relief, such as one for injunction.
That contention did not find favour with the Privy Council and it
was held that Section 80 is express, explicit and mandatory and it
admits no implications or exceptions. The Judicial Committee
observed: S

“To argue, as the appellants did, that the plaintiffs had a right
urgently calling for a remedy, while Section 80 is mere
procedure, IS fallacious, for Section 80 imposes a statulory and
unqualified obligation upon the Court....”

This decision was subsequently followed by the Judicial
Committee in Vellayan v. Madras Province [AIR 1947 PC 197 :
(1946-47) 74 1A 223] . The dictum laid down by the Judicial
Committee in Bhagchand Dagadusa v. Secrelary of State for
[ndia [AIR 1927 PC 176 : 54 IA 338, 357] , was cited with
approval and followed by a Bench of five Judges of this Courl
in Sawai Singhai Nirmal Chand v. Union of India [AIR 1966 SC
1068 - (1966) 1 SCR 086 - 1966 Mah LJ 371]

e e = - - > o~ - - - ~ o~ s




~& 0. It must now pe regarded as settled lgw that a suit against the
’ Government or a public officer, to which the requirement of a
Prior notice under Section 80 CPC is attracted, cannot pe validly

instituted until the expiration of the period of two months next’

after the notice in writing has been delivered to the authorities

concerned in the manney prescribed for in the section and if filed

7. On behalf of the appellants, strong reliance was placed on the
decision of a learned Single Judge of the High Court of Kerala
in Nani Amma Nannin; Amma v. State of Kerala [AIR 1963 Ker
114 1962 Ker [J | 267] . Therein the learned Judge has
expressed the view thar Section 80 is not q provision of public
policy and there is nothing in the section expressly affecting the

learned Single Judge of the Keralg ) igh Court cannot be accepted
as laying dows good law.” ' :

(Emphasis supplied)

112.In Raghunath Das Union of India and another reported in 1968 SCC
OnLine SC 199 this Court observed that the object of notice contemplated by
\ Section 80 of the CpC Was to give to the concerned Government and public
officers, an Opportunity to reconsider the legal position and to make amends or

settle the claim, if so advised, without litigation.
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114.

116.

not1ces and force the. cmzens to the vagartes of litigation. They are expected to
let the plaintlff know the1r stand w1thm the statutory penod or in any case
before he embarks upon the litigation. In certain cases, courts may be obliged
to draw adverse presumption - against the Public Authorities for mnot

acknowledging the notlce or telhng the plaintiff of its stand and in the absence
of that, a stand taken during the course of trial may be considered as an

afterthought. This is exactly what has happened in the present case.

In view of the foregoing d1scussmn we should have allowed this appeal and
decreed the suit in favour of the appellants herein. We could have directed the
State Authorities to put, the appellants back in possession. However, it is too
late 1n the day to pass such a decree as it is going to be extremely difficult to
give effect to such a decree The construct1on stood completed almost thirty
years back. It would be too much for this Court to ask the State Authorities to
demolish that part of the construction made over the suit land. In such
circumstances, We have reached the conclusion that the State must be asked to

compensate the appellants in terms of money.

ix. Payment of'compensation in cases of resumption of land.

n Land Acquisition Ofﬁcer-cum-R.D. O. v. Mekala Pandu, reported in 2004

SCC OnLine AP 217, a Full Bench comprising of 7 Judges had to be
constituted in the High Court of Andhra Pradesh for the purpose of answering
the reference — “whether the claimants are entitled to payment of compensation
under the provisions of the Land Acquisition Act, 1894 (for short, the Act,
1894") when the assigned lands are resumed by the Government for a public

purpose?”

For the sake of clarity, We find it necessary to give a background of how the

aforcsaid question came to be referred to the High Court in Mckala Pandu




and Anr.‘ v. P. Peda Chinnayya & Ors , reported in 1996 SCC OnLine AP
60, wherein it held thus:

clog. In such cases of acquisition, the claimant would ajgp be
entitled io consequential reliefs, sych as those of solatium ang
inferest efc, under the Act In a case where the patta lands are

resumed by the Governmen_t, the assignees cannot claim
compensation under the 4 ct, but can claim compensation equal to

L17. The very same issue as above once again was referred to and came up for
consideration before another Full Bench of the Andhra Pradesh High Court in
State of dndira Pradesih v, Bondapalii Sanyasi, reported in 2661 SCC

OnLine AP 1037. The reference in the matter reads thus:

“Furthermore, we are prima facie of the opinion that thar part of
the law laid down by the judgment of the Full Bench thyy the
plaintiffs would be entitled 1o the marker value together i
interest may not pe correct, particularly, in viey of the fact thas
the right of assignees of the Governmeny land is subordinase o
the State. The lands assigned under sych patta are resumable. Iy,
that view of the matter, they may not pe Ireated to be owners of
the lands so gy 10 ciaim entire compensation calculat
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_ market value for acquisition thereof under the Land Acquisition
"'.‘i”');l'.'."c“i,,':T;ﬁl.':f,;';i;ﬁ‘w..‘..j.".l.j_;,',;f. ' o o

118. That is how the matter once again came up for consideration before a larger
five Judge B_ench- in Béndapalli Sanyasi (supra). While answering the
reference, the High Court observed and held that:

“34. (...) the Full Bench committed error insofar as it held that
where patta lands are resumed by the Governmenl, the assignee
would be entitled to compensation which would be equal to the
market value of their interest in the land subject to the clog.
Quantum of damages: has 10 be ascertained having regard to the
fact situation of each case. The right of the State to resume land
is conditional only to the extent referred to in D-Form patta. Once
such conditions are fulfilled, which have been done in the instant
case, no grant of compensation would be payable towards
resumption of land. Compensation may, however, be payable if
lands have not been resumed by following due process of law. The -
act of the State in such cases would be tortuous in nature.”

119. However, the corfectness of the view taken in Bondapalli Sanyasi (supra)
came to be challenged before a Di\}ision Bench, which once again referred the
matter to another Bench consisting of five Judges. When the matter was taken
up, objections were raised by the Government Pleader inter alia contending
that the Division Bench is bound by the decision of the five Judge Bench
in Bondapalli Sanyasi (supra) and, therefore, it was not correct to make a
Reference t0 a Bench of five Judges.

120. Asa c'onsequehce, the Bench of five Judges, having regard to the fact that the
subject matter that arose for its consideration was of very great public
importance, placed the matter before the Chief Justice for constitution of a
larger Bench of seven Judges to resolve the issue in public interest. That is
how the matter came t0 be heard by seven Judges in Mekala Pandu (supra).

121. Thc question that fell for the consideration in Mekala Pandu (supra) was

whether the terms of grant or patta enabling the State to resume the assigned
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discharge o ifs

constitutional opl; ation of providin ublic assistance Lo the
weaker sections of the society, the Improvements o developments
upon the land made by the assionees on any legitimate expectation
of continuance of the assignment, heritable n / g
under the grant, etc.

ature of the right

ecl, requires the assi nee (o

relinquish some constitutional right? Whether the conditions

me _of _assignment are “unconstitulional

conditions ”’?
Lonaitions ”’?

83. The assignees are constitutional claimants. The constitutional
claim cannoy. be_subjected fo__governmental restrictions or

Sanctions except pursuant to the constitulionall‘g valid rule or law.
There is no legislation enacted by the State compelling it io assign
the lands to the weaker sections of the society. The Siar '

Society

reflect the anpes and
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making laws and framing its policies Qarticularlv concerning the

3

~“weakersections 0 ‘the society:

84 br Ambedkar characterised the Directive Principles of State

Policy enshrined in part IV of the Constitution of India as
“Instruments of Instructions”. He said “whoever captures power
will not be free to do what he likes with it. In exercise of iL. he will
have to respect these “[nstruments of instructions » which are _
called Directive Principles. He cannol ignore them.”

85. The Directive Principles fix the socio-economic goals, which
the State must strive 10 attain. By incorporating unconstitutional
clause of ‘no compensation’ the State kept the democles sword
suspended over the head of the assignee forever. The State cannot
act as a private giver.

86. In Ahrﬁedabaa’ St Xavier's College Society v. State of
Gujarat, 1 974 (1) SCC 717, Mathew, J., expounded the doctrine
of ‘unc?;_onstitutionall_beondition ‘ -

“The doctrine of «,mconstitutional ~condition”  means any
stipulation. imposed upon the grant of a governmental privilege
which in effect requires the recipient of the privilege to relinquish-
some constitutional right. This doctrine takes for granted that ‘the
petitioner has no right to be a policeman’ but it emphasizes the
right he is conceded to possess by reason of an explicit provision
of the Constitution, namely, his right “to talk politics . The major
requirement of the doctrine is that the person complaining of the
condition must demonstrale that it is unreasonable in the special
sense that it takes away or abridges the exercise of a right
protected by an explicit provision of the Constitution.”

87. After referring to the decision in Frost and Frost Trucking
Co. v. Ruilroad Comm., of the Supreme Court of United States
(271 US 583), the learned Judge observed:

« _ ..though the Stale may have privileges within its control
which it may withhold, it cannot use a grant of those privileges to
secure a valid consent 10 acts which, if imposed upon the
grantee in invitum would be beyond its constitutional power.”

8§ InJilubhai Nanbhai Khacharv. State of Gujarat, 1995
Supp.(1) SCC 596, the Supreme Court observed:

“Those without land suffer not only from an economic
disadvantage, but also a concomitant social disadvantage.
In the very nature of things, it is not possible to provide land




~ ‘ to all landless persons but that cannot Jurnish an alibi for
- not undertaking at all a programme for the redistribution of
agricultural land. Agrarian reforms therefore require, inter
alia, the reduction of the larger holdings and distribution of
the excess land according to - social and economic
considerations. We embarked upon a constitutional era
holding forth the promise that we wiil secure iv all citizens
Justice, social economic and political, equaiity of status and
of opportunity; and, last but not the least, dignity of the
individual ... ... Indeed, if there is ome place in an
agriculture dominated sociely like ours where citizens can
hope to have equal justice, it is on the strip of land which
they till and love, the land which assures to them dignity of
their person.by providing to them a near decent means of
livelihood. ”

It is further held:

/ “Property, therefore, accords status. Due to its lack man
suffers from economic disadvantages and disabilities to gain
social and  economic  inequality leading to  his
servitude. Providing facilities and opportunities to hold
property furthers the basic structure of egalitarian social
order guaranteeihg economic and social equality. In other
words, it removes disabilities and inequalities, accords status,
social and economic and dignity of person .. ... Property in
a comprehensive term is an essential guarantee to lead full
life with human dignity, for, in order that a man may be able
to develop himself in' a human fashion with Jull blossom, he
needs a certain freedom and a certain security. The economic
and social justice, equality of status and dignity of person are
assured to him only through property. "

(Emphasis is supplied)

89. The purpose of assignment of land either under the Board
Standing Orders or under the land reforms leoislations 1o the
weaker sections of the society by the State is obviouslv in
pursuance of its policy to empower the weaker sections of the
society. Having assigned the land. the State cannor deprive him of
the welfare benefit or public assistance. Deprivation of assionee’s
right to-enjoy the property assigned to him may affect his dienity
and _security. It may adversely affect the equality of status and

dignity.
90. It is said that the institution coll %
troubled boundary between individual man and the State. Even if

ed property guards the
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the assignment granted is considered (o be government largess it

. should not be able to_impose-any.condition on largess ‘that would—~

be invalid if imposed on something other than a “oratuity”. The
most clearly defined problem posed by government largess is the
way it can _be used to apply .pressure_against the exercise of
constitutional rights. A first principle should be that government
must have no power to “buy up” rights guaranteed by the
Constitution. The forms of largess. which are_closely linked to

status, must be deemed to be held as of right. These interests .

 should be ‘“vested”. If revocation _is necessary, not by reason of
the fault of the individual holder, but by reason of overriding
demands of public policy, perhaps payment of just compensation
would be appropriate. The individual should not bear the entire
loss for a remedy primarily intended to benefit the community. The
benefits granted are based upon a recognition that misfortune and
deprivation_are often caused by forces far beyond the control of

the individual, such as technological change, variations. in

demand for goods, depressions, or wars. The aim of these 'benéﬁ'ts

is to preserve the self-sufficiency of the individual, to rehabilitate
‘him where necessary, and to allow him to be a valuable member .

of a family and a community, in theory they represent part _.of,bthe
individual's rightful share in the commonwealth. Only by making
such benefits into rights can the welfare State achieve its.goal of

providing a secured minimum basis for individual well-being and '

dignity in a society where each man cannot be wholly the master
of his own destiny.

9]. There is an interesting article in Harvard Law Review —
Volume 73 — Page 1595:

“Conditioning the extension of a governmental benefit or
“privilege” upon the surrender of constitutional rights has long

appealed to Congress and the State Legislatures as a means of

regulating private conduct. This appeal is principally attributable
to the superficially compelling logic of the arguments upon which

the validity of such conditions is supposed to rest. It is contended

that if the government may withhold the benefit in the first
instance, without giving a reason, it may withhold or revoke the

benefit even though its reason for doing so may be the individual's

refusal to surrender his constitutional rights. This argument is
often phrased in syllogistic terms; if the Legislature may withhold
a particular benefit, it may grant it in a limited form since the
greater pawer of withholding absolutely must necessarily include
the lesser power of granting with restrictions. As a corollary to
this argument, the conlention is made that the recipient of the




~ benefit is not deprived of a Fight since he may retain it simply by
rejecting the proffered benefit. y

government countless new opportunities to bargain Jor the
surrender. of constitutional rights. The potential erosion of
Jundamental liberties'throug/z the use of this bargaining technigue
has prompted the development of the doctrine of “unconstitutional
conditions ",

Since the government Is under no obligation to grant a benefit,
Jailure to 8rant may appear to be 4 positive power to withhold
The arbitrary character of this apparent power seems o justify
the withholding or revocation of benefits where the individual

The cases limiting State spending power draw g dichotomy
between spending for public and Jor private uses: however, they
seem fo imply a broader limitation, namely that the fourteenth
amendment limits spending to purposes relatecd lo the general
welfare. Despite the wide discretion this term Suggests, it is qt
least arguable thar State spending power cannot be exercised to “
buy up” rights guaranteed by the Constitution Since federal
/ spending power s explicitly restricied to general welfare
purposes, this limitation s even more likely o apply to the
national government. Jrs application to either governmental entity
would require the invalidation of conditions unrelated to the
achievement of the benefit's objective since in such cases the
spending power s being exercised 1o encourage, through

subsidies the non-assertion of constitutional rights, as
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" and measurable injury, it is evident that, but for the assertion of
the l’ighl‘, he would have received the ben‘eﬁt.“”’ """""”“‘_“-'"”"“"':' e
92, ‘No compensation’ clause which virtually enables the State to
withdraw the privilege granted without payment of just
compensation is an «ynconstitutional condition ” imposed by the
State adversely affects the life, liberty, equality and dignity
guaranteed by the Constitution. The assignment of lands to the:
exploited and vulnerable sections of the society is neither a
formality nor a gratis. The privilege granted is with a view to.
ensure and protect the rights of the exploited sections of the people
10 live with human dignity free from exploitation. T he privilege or -
‘largesse once granted acquires the status of vested interest. The
policy to assign the government land by the State was obviously
designed to protect the socio-economic Status of a vulnerable
citizenry; its deprivation would be universally perceived as a

misfortune.”
(Empha31s supplied)gf, ,
’ '7 122. The Full Bench thereafter proceeded to exami"né the rﬁa‘cter keepmg in mind

~ theright to life. [t proceeded to observe as under: .

S «93 Section 2(d) of the Protection of Human Rizhis‘}ic"t;"l993 o
o (Act 10 of 1994) defines “human rights” that the rights relating
to life, liberty, equality and dignity of the individual guaranteed
by the Constitution or embodied in the [nternational Covenants

and enforceable by Courts in India.

01 Article 21 of the Constitution of India guarantees right to life. |
The right to life includes the right to livelihood.

93, Time and again the Courts in India held that Article 21 is one
of the greal silences o the Constitution. The right to livelihood
cannol _be subjected 10 individual fancies of the persons in
authority. The sweep 0f the right to life conferred by Art. 21 is
wide and far reaching. An important facet of that right is the right
1o livelihood because, no person can live without the means of
living, that is, the means of livelihood. If the right to livelihood is
Lot treated as a part of the constitutional right to life, the easiest
way of depriving a person of his right to life would be to deprive

him of his means of livelihood to the point of abrogation.

96. Chandrachud, C.J., in Olga Tellis v. Bombay Municipal
Corporation, 1985 (3) SCC 545, observed.:
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“If there is an obligation upon the State to secure to the
- citizens an adequate means of livelihood and the right to
work, it would be sheer pedantry to exclude the right to

livelihood from the content of the right to life. The State may

not, by affirmative action, be compellable to provide

adequate means of livelihood or work to the citizens. But,

any person, who is deprived of his right to
livelihood except according. to Jjust and
Jair procedure established by  law,  can challenge
the deprivation as offending the right to life conferred by
Article 21.” (Emphasis is supplied).

97. The right to live with human dignity, free from exploitation is
enshrined in Art. 21 and derives its life breath from the Directive
Principles of State Policy and particularly Clauses (e) and (f) of
Article 39 and Articles 41 and 42 and at least, therefore, it must
include the right to live with human dignity, the right to take any
action which will deprive a person of enjoyment of basic right to

live with dignity as an integral part of the constitutional right
- guaranteed under Article 21 of the Constitution of India.

98. In Delhi  Transport  Corporationv. D.T.C.  Mazdoor
Congress, AIR 1991 SC 101, the Supreme Court while reiterating
the principle observed that the right to life includes right to
livelihood. The right to livelihood.therefore cannot hang on to the
Jancies of individuals in authority ..... Income is the foundation of
many fundamental rights ... ... .. Fundamental rights can ill-
afford to be consigned to the limbo of undefined premises and
uncertain applications. That will be a mockery of them.

PR SRRy SECNN o P D Y S v f3r A i3 A
99. T}Zc_/urlciturt gj fiLiicii Itglllt.) is-io protect the md;wddal_ﬁ’()m

" the leviathan of the State. A welfare State provides a wide range

of benefits to the citizens as of right, but at the same time it
enhances the power of administration, since the benefits provided
are inevitably administered by government departments or their
agents. A welfare State will continue to grow leading to a more
just distribution of the resources resulling in greater
governmental regulation. These developments may add further
dimension to the relationship between the individuals and the
State. There will be more and more assertions claiming
entitlements to basic social benefits from the State in addition fo
civil and political rights.

100. The deprivation of the assignee's right (o payment of just
comperisation equivalent to the market value of the assigned land

may amount io deprivaiion of right to livelihood. The denial of

oo -




constitutional claim to receive just compensation afier depriving

the assignee of his land is "’”Pe'“missfblé'"“e‘&?@z;ez?rfwen! oa -
constitutionally valid rule or law.

101. The contention is that if the Government may wzthhold the
benefit in the first instance itself without giving a reason, it may

- withhold or revoke the benefit even though its reason for doing so

may be the individual's refusal to surrender his constitutional
rights. This argument is often phrased in syllogistic terms: if the

. State may withhold a particular benefit, it may grant it in a limited

form since the greater power of withholding absolutely must
necessarily include the lesser power of granting with

restrictions. The contention often-advanced is that the recipient of
the benefit is not deprived of a right since he may retain all his
rights simply by rejecting the proffered benefit. This contention is
fraught with dangerous consequences. The number- of ‘social
choices’ programmes resulting from expanded social welfare
activities, has greatly increased the total benef ts extended thus

affording the government countless new opportunltles fo bargam o

Jor the surrender of constztutzonal rzghts The potential erosion of
fundamental liberties through the use of this bargaining technique
has prompted the development of the doctrine of “unconstitutional
conditions”. Reasonable conditions may be imposed in order to
see that the interest in ensuring that the benefit or facility extended
to the individual is maintained for the purposes intended, in order
to protect the effectiveness of the benefit itself. '

102. The recipients of public assistance are not estopped from
setting up their fundamental rights as a defence as against “no
compensation clause”. It is very well settled and needs no
restatement at our hands that there can be no estoppel against the
Constitution.

103, In Olga Tellis (18 supra), the Supreme Court observed.:.

“The Constitution is not only the paramount law of the land but it
is the source and sustenance of all laws. Its provisions are
conceived in public interest and are intended to serve a public
purpose. The doctrine of estoppel is based on the principle that
consistency in word and action imparts certainty and honesty to
human affairs. If a person makes a representation to another, on
the faith of which the latter acts to his prejudice, the former cannot
resile from the representation made by him. He must make it good.
This principle can have no application to representations made
regarding the assertion or enforcement of fundamental rights. For
example, the concession made by a person that he does not
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possess and would not exercise his right to Jree speech and
expression or the right to move freely throughout the territory of
India cannot deprive him of those constitutional rights, any more
‘than a concession that a person has no right of personal liberty
‘can justify his detention contrary to the terms of Article 22 of the
Constitution. Fundamental rights are undoubtedly conferred by
the Constitution upon individuals which have to be asserted and
enforced by them, if those rights are violated, But, the high
purpose which the Constitution seeks to achieve by conferment of
Jundamental rights is not only o benefit individuals but to secure
the larger interests of the community. The Preamble of -the
Constitution says that India is a democratic Republic. It is in order.

to fulfil the promise of the Preamble that undamental rights are
7

conferred by the Constitution, some on citizens like those
guaranteed by Articles 15, 16, 19, 21 and 29 and, some on citizens

LT

and non-citizens alike, iike those guaranteed by Articles, 14, 21,

22 and 25 of the Constitution. No individual can barter away the

Jreedoms conferred upon him by the Constitution. A concession
made by him in a proceeding, whether under a mistake of law or
otherwise, that he does not possess or will not enforce any

- particular fundamental right, cannot create an estoppel against

him in that or any subsequent proceeding. Such a concession, if
enforced would: defeat the purpose of the Constitution. Were the
argument of estoppel valid, and all-powerful State could easily
tempt an individual to forego his precious personal freedom on
promise of transitory, immediate benefits.”

104. Therefore, notwithstanding the fact that the recipients had
accepted the assignment subject to ‘no compensation clause’ and
that they will not object 1o the resumption of the assigned lands
Jor a public purpose, they are entitled to assert that any such
action on the part of the authorities will be in violation of their

guaranteed fundamental rights. How far the argument regarding

the existerice and scope of the right claimed by the recipients is -

well-founded is another matier. But. the argument has to be
examined despite the concession.

105. In the matter of distribution of material resources of the
community to the vuinerable sections of the society by the State in
Jurtherance of its constitutional obligations ro a gument can be
heard from the State contending that the recipient of the benefit
may either accept with the restrictions or not to accept the benefit

at all. The whole idea of distributive justice is to empower the
weaker sections of the society and to provide them their share of

LI LA &

cake in the material resources of the community of which they
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‘were. deprived from times immemorial for no fault of theirs.
“Having resolvedto-extend the benefits as-a welfare measure, no- -
“wnconstitutional~condition 'fcan"’"**ZSE--":iné;bo;védmdepr-iving -the--
recipients of the benefits of their legitimate right to get
compensation in case of taking over of the benefit even for a valid
public purpose. The recipients cannot be at the mercy of the State

forever.

106. Justice K. K. Mathew, in his Democracy, Equality and
Freedom has observed that property is a legal institution the
essence of which is the creation and protection of certain private
rights in wealth of any kind. The learned Judge stated.:

“In a society with a mixed economy, who can be sure that

freedom in relation to property might not be regarded as an
aspect of individual freedom? People without property have
a tendency to become slaves. They become the property of
others as they have no property themselves. They will come
to say: ‘Make us slaves, but feed us. ’ Liberty, independence,
self-respect, have their roots in property. To denigrate the
institution of property is to shut one's eyes to the stark reality
evidenced by the innate instinct and the steady object of
pursuit of the vast majority of people. Protection of property
interest may quite fairly be deemed in appropriate
circumstances an aspect of freedom. There is no surer way
to give men the courage to be free than to insure them a
competence upon which they can rely. This is why the
Constitution-makers wanted that the ownership of the
material ~ resources of the community should be so
distributed as to subserve the common good. People become
a society based upon relationship and status.”

107. In Murlidhar ~ Dayandeo Keskar v. Vishwanath — Pandu
Barde. 1995 Supp. (2) SCC 549, the Supreme Court observed:

“Economic empowerment to the poor, Dalits and Tribes, is
an integral constitutional scheme of socio-economic
democracy and a way of life of political democracy.
Economic empowerment is, therefore, a basic human right
and a fundamental right as part of right to live, equality and
of status and dignity to the poor, weaker sections, Dalits and
Tribes. The State has evolved, by its legislative and executive
action, the policy to allot lands to the Dalits and Tribes and
other weaker sections for their economic empowerment. The
Government evolved two-pronged economic policies [0
render economic justice to the poor. The Planning
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Commission evolved policies like DRDL for economic
empowerment of the weaker sections of the society; the
Dalits and Tribes in particular. There should be short-term
policy for immediate sustenance and long-term policy for
stable and permanent economic empowerment. All the State
Governments also evolved assignment of its lands or the
lands acquired under the ceiling laws to them. Appropriate
legislative enactments are brought on statute books to
prevent alienation of the assigned lands or the property had
under the planned schemes, and imposed prohibition
thereunder of alienation, declaring any conveyance in
contravention thereof as void or illegal and inoperative not
to bind the State or the assignee. In case the assignee was
disqualified or not available, on resumption of such land, the
authorities are enjoined to resume the property and assign
fo an heir or others eligible among the Dalits and Tribes or
weaker sections in terms of the policy. The prohibition is to
effectuate  the constitutional policy of economic
empowerment under Articles 14, 21, 38, 39 and 46 read with
the Preamble to the Constitution. Even in respect of private
sales of the lands belonging to tribes, statutes prohibit
alienation without prior sanction of the Competent
Authority.”

108. Be it noted, the land by way of assignment is let for purposes
of agriculture or for purposes ancillary thereto, for personal
occupation and cultivation by the agricultural labourers and
others belonging to weagker sections of the society. It may be
lawful for the State to acquire any portion of such land as is within
the ceiling limit but not without providing for compensation at a
rate which shall not be less than the market value thereof. The
acquisition of such land even for a public purpose without
pavment of compensation shall be in the teeth of Article 31 -A of

the Constitution of India.

109 The masses have suffered socio-economic injustice too long
and been separated by the poverty curtain_too_strong that if
peaceful transformation of the nation into an egalitarian society
were not achieved, chaos, upsurge may destroy the peacefui

sm A e ] ,1,‘.,
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PFOZIESss: elopment of the sociely.

[110. In the result, we holid that ‘no compensation’ clause,
restricting the right of the assignees to claim full compensation in
respect of the land resumed equivalent to the market value of the
land. is unconstitutional. The 'no compensation clause’ infringes
the fundamental rights guaranteed by Articles 14 and 31-A of the




with pers ! izherw. But in cases where deprzvatzon of. property
e ywould -lead to-deprivation-of Hife-or-fiberty or Aivelihood- Article —
21 springs. into action.and _any such deprivation without just
paymenti of compensation amounts to infringement of the right
ouaranteed _thereunder. The doctrine of ‘unconstitutional
conditions’ applies in all its force.

111. In_the circumstances, we hold that the assignees of the
government lands _are _entitled to _payment of compensation
equivalent to the full market value of the land and other benefits
on_par_with full owners of the land even in cases where the
assigned lands are taken possession of by the State in accordance
with the terms of grant or patta, though such resumption is for a
public purpose. We further hold that even in cases where the State
does not invoke the covenant of the grant or patta to resume the
land for such public purpose and resorts to acquisition of the land
under the provisions of the Land Acquisition Act, 1894, the
assignees shall be entitled to compensation as owners of the land
and for all other consequential benefits under the provisions of
the Land Acquisition Act, 1894. No condition incorporated in
patta/deed of 'assignment‘ shall operate as a clog putting any
restriction on the right of the assignee to claim full compensation
as owner of the land.”

(Emphasis supplied)

123.The State has admltted that Pattadar Passbook was issued to the appellants

R i

_ years back They have also not disputed that the appellants were paying

revenue to the government and the: Tevenue receipts have also been exhibited
in the form of documentaljx_e_yldence. Even if we were to ignore the sale deed
executed in 1970 for the time being and treat the appellants as mere occupants

with the rlght to possess1on cultlvatlon and enjoyment we still must remain

N - it TS R e AR PR e,

cogmzant of the rights spec1ﬁcally vested in the appellants by way of issuance

of Pattadar Passbook Thus, what was vested in the appellant with the issuance

e o

_of a Pattadar Passbook was a property within the meaning of Article 300 A

M’-m:ﬂ“""k e

of the Constttutton
T

124. Artlcle 3()0 A pr0V1des that no person shall be deprived of his property save

by authority of law. This Artlcle has been mserted by the Constitution (44th
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125.

ffmenament ) Act, 1978. Prior to t[llS amepament the right to property was

guaranteed by Article 31. While Clause (1) of that Artlcle has been shlfted
A

from Part III to Article 300- A, Clause (2) of that Artlcle Wthh dealt w1th

compulsory acquisition of oroperty, has been repealed Sub Clause (ﬂ of

"--——-—-"'“"“""‘

Clause (1) of Articie 19, which guaranteea the right o ‘acquire and no'

propcrtv, has also been omitted by the same 44th Amcndmcnt Act, 1978. The
R

result of thesG changes, in short, is that the rlght to hold property has ceased

» SIS )

to be 2 Funda'ne ta' right under the Constltutlon and it has been leff to the

Leglslature to deprive a person by the authorlty of law

s

e

rticle 300-A provides that the property of a person can be deprived by

oSN

authority of law. The phrase “save by authority of law” came before the Court
foriii‘nt\erpretation. This Court in the case of Wazir Chand v. State of H.P.,
reported in (1954) 1 SCC 787 held that under the Constitution, the Executive

cannot ,dsepr.i;yea_,_psrsortgf_ his property of any kind without specific legal

J5Y
ri

o
—
(¢}

authority which can be established in Court of law, however lauda

motive behind s uch deprivation may be. In the same decision, this Court also

PO

held that in case of dispossession of property except under the authority of

law ‘the owner may obtam restoration of possessmn by a proceeding for

o e ey KT TR TR e

manaamus ‘against the governmental authorities. Further, this Court
W

TR,

in sthambhar Dayal Chandra Mohan v. State of Uttar Pradesh reported in
(1982) 1 SCC 39 held that the phrase * by authorzty of law” means by or under

a law made by the competent Leglslature The same position is reiterated by
§

this Court in the case of Jilubhai Nanbhai Khachar v. State of Gujarat

repotted in 1995 Supp. (1) SCC 596 wherein it has been observed that

“driicle 300-A only limits the powers of the State that no persoi shall be

depuvea’ of hzs progelj’tywﬁ_c«l‘ve by authority of law. There has to be no

on without any sanction of law. Deprivation by any other mode is

Qe ~IVaticn wiiil 3
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not acquzsztzon or takmg possesszon under Ar ticle 300—A In othei words, zf

O it

--there is- nolaw, thereezs Ho: depavatzo

126. In Delhi Airtech Serviées Pvt. Ltd. and Anr. v. State of U.P. and Anr.
reported in (2011) 9 SCC 354, this Court recognized the right to property as

a basic human right in the fdlloWing words:

“30. It _is_accepted in every_jurisprudence and by different
political thinkers that some amount of property right is an
: zndzspensable safeguard against _tyranny and economic
oppression of the Government. Jefferson was of the view thar
diberty cannot long subsist without the support of property.”
 Property must be secured, else liberty cannot subsist” was the o
opinion of John Adams. Indeed the view that property itself is
the seed _bed which must be conserved if other constitutional
values are to ﬂourzsh is the consensus among political thinkers
and Jurists. : -

(Empbhasis supplied) o Ty

F. CONCLUSION

127. Having regard to the nature of the land, the area of the suijt land which is
approximately three acres and the time spent pursuing this litigation for the
past thirty years, we believe that the State should pay an amount of Rs. 70 lakhs

towards compensation to the appellants.

128. We dispose of this appeal W1th the direction to the respondents to pay an
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amount of Rs. 70 lakhs to the appellants by way of compensatlon w1thm a

penod of three months from the date of this Judgment
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%#27. ‘-:“‘llb Registry is directed to circulate one c@f Jach of this judgment to aii the
High Courts across the.country and one copy each to all the Chief Secretaries
of the respective State Govemments with more empha31s on the chapter of

Sectlon 80 CPC as dlscussed by this Court in the judgment.

(JB Paldl ala)

...........................................................

(R. Mahadevan)

New Delhi.
“March 24, 2025.
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