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THE GAUHATI HIGH COURT
(HIGH COURT OF ASSAM, NAGAI-AND, MIZORAM AND ARUNACHAL PRADESH)

No. HC.III-rq/zor8 / lglb tG

From: Shri R. A. Tapadar,
Registrar (Judicial),
Gauhati High Court, Gu*ahati

To: The District & Sessions Judge,

Bajali/ Baksa/ Barpeta/ Bisrvanath/ Bongaigaon/ Cachar / Charaideo/ Chirang/
Darrang/ Dhemaji/ Dhubri/ Dibrugarh/ Dima Hasao/ Goalparal Golaghal/
Hailakandi/ Hojai/ Jorhat/ Kamrup(M)/ Kamrup/ Karimganj/KarbiAnglong/
Kokrajhar/ I-akhimpur/ Majuli/ Morigaon/ Nagaon/ Nalbari/ Sivasagar/
Sonitpur/ Tinsukia/ Udalguri/ South Salmara-Mankachar/ West Karbi Anglong

Dated Guwahati th" fheb*ury, zoz3

Ref Judgement dated z4.r.zoz3, passed by the Hon'ble Supreme Court of India in
Miscellaneous Application No-r699 of zorg in Writ Petition (Civil) No-zr5 of zoo5

Sir/Madam,

I am directed to forward heret'ith a copy of judgement dated 24.L.2o23, passed by the

Hon'ble Supreme Court of India in Miscellaneous Application No-1699 of zorg in Writ Petition

(Civil) No-zr5 of zoo5 for your information and necessary compliance.

Further, you are requested to circulate the same to all the judicial officers under y.our

jurisdiction.

With warm regards,

Yours faithfully,

Encl: As stated above. (l ...p. -r1-!oa-
ra..i,.L,

REGISTRAR (JUDICIAL)
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IN THE SUPREME COURT OF INDIA

CIVIL ORIGINAL JURISDICTION

, REPORTABLE,

.ui..'9 l.,rI

FMISCELLANEO S APPLIC N0. 16 9ATION
IN

19

WRIT PET ITION (CIVIL ) N0. 215 OF 2g 05

coMMoN CAUSE (A REGD. SOCIETY)

VERSUS

UNION OF INDIA

INDIAN SOCIETY OF

CRITICAL CARE MEDICINE

OR DER

Petitioner ( s )

nespondent ( s )

Applicant
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I fit l"'u Cl.)Ass

63+l:.rd3
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(1) This is an apptication filed by Indian Society

of critical Care Medicine seeking clarification of

the judgment reported in Common cause (A Registered

Society) v. Ilnion of India and Another (2018) 5 Scc

(2) A constitution Bench came to be constituted

K. M JOSEP H, J ra

on

1

the basis of a Reference made to it by a Bench of
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specific terms and
absolutely clear

198.2.2. It should
instructions must
unambiguous.

198.2.3. It
may revoke
time.

n C Nr-
198.1
and h
198.1
only

ov,/?

.1.
by
of

Who can execute the Advance Directive

state
relate

The Advance Directive can be executed
an adult who is of a sound and healthy
mind and in a position to communicate,
and comprehend the purpose and

consequences of executing the document.
198.1.2. It must be voluntarily executed and
without any coercion or inducement or
compulsion and after having fuII knowledge or
information.
198.1.3. It should have characteristics of an
informed consent given without any undue
influence or constraint.
198.1.4. It shaII be in writing clearly stating
as to when medical treatment may be withdrawn
or no specific medical treatment shall be given
which will only have the effect of detaying ttre
process of death that may otherwise cause
him/her pain, anguish and suffering and further
put him/her in a state of indignity.

L98.2- What shouTd it contain?

LgA.2.L- It should clearly indicate the
decision relating to the circumstances in which
withholding or withdrawal of medical treatment
can be resorted to.

be in
be

the
and

should mention that the executor
the instructions,/authority at any

198.2.4. It should
has understood the
such a document.

disclose that
consequences

the executor
of executing

198.2.5.
guardian

It should specify
or close relative who,

the
in

name of
the event
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not present
them aware

198.3.7. The JMFC shall causeof the Advance Directive
physician, if any.

and make
document.

to hand over copy
to the family

at the time of execution,
about the execution of the

198.3.6. A copy shall be handed over to the
competent officer of the Iocal Government orthe .Municipal Corporation or Municipality orPanchayat, as the case may be. The'aforesaidauthorities shall nominate a competent officialin that regard who shall be the custodian ofthe said document.

198.4. When
to?

and by whom can it be given effect

198 .4. 1 . fn the event the executor becomesterminally iI1 and is undergoing prolonged
medical treatment with no hope 

-of iecovery ind
cure of the ailment, the treating physician,
when made aware about the Advance biiect:.ve,shall ascertain the genuineness andauthenticity thereof from the jurisdictional
JMFC before acting upon the same.

1,98.4.2. The instructions in the document must
be given due weight by the doctors. However, it
should be given effect to only after beingfully satisfied that the executor is terminallyill and is undergoing prolonged treatment or is
surviving on life support and that the illnessof the executor is incurable or there is no
hope of him,/her being cured.

198.4.3. If the physician treating the patient
(executor of the document) is satisfied that
the instructions given in the document need to
be acted upon, he shall inform the executor orhis guardian,/close relative, as the case maybe, about the nature of illness, theavailability of medical care and consequences

5
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admitted and if they concur with the initialdecision of the Medical Board of the frorpiiii,they may endorse the certificate to carry outthe instructions given in the RdvanceDirective.

198.4.6. The Board constituted by the Collectormust beforehand ascertain the wishes of theexecutor if he is in a position to communicateand is capable of understanding theconsequences of withdrawal of medicaltreatment. In the event the executor isincapabte of taking decision or developsimpaired decision-mating capacity, then tireconsent of the guardian nominited by theexecutor in the Atvance Directive should beobtained regarding refusal or withdrawal ofmedical treatment to the executor to the extentof and consistent with the clear instructionsgiven in the Advance Directive.

L98.4.7. The chairman of the Medical Board
nominated by the Collector, that is, the ChiefDistrict Medical Officer, shalt convey thedecision of the Board to the jurisdiciional
JMFc before giving effect to thA decision towithdraw the medical treatment administered tothe executor. The JMFC shall visit the patientat the earliest and, after examining allaspects, authorise the implementation of thedecision of the Board

198.4.8. It wiII be open
revoke the document at any
acted upon and implemented.

to the executor
stage before it

to
is

198.5. What if
MedicaT Board?

pernission is refused by the

198.5.1.
t reatment
would be
Directive

If
is

open
or

permission to withdraw medical
refused by the Medical Board, itto the executor of the Advance
his family members or even the

7
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there are reasonable grounds for believing thatcircumstances exist whi_ch the person makiig thedirective did not anticipate 
"i tt," time of theAdvance Directive and which would have affectedhis decision had he anticipated it"r.

198.6.3. If the Advance Directive is not clear
and_ _ambiguous, the Medical Boards concernedshall not. give effect to the same and, in that
"Yglt, the guidelines meant for patieniswithout Advance Directive shall Oe madeapplicable.

198.6.4. Where the Hospital Medical Board takesa decision not to follow an Advance Di.rectivewhile treating a person, then it shal1 make anapplication to the Medical Board constituted bythe Collector for consideration and appropriatedirection on the Advance Directive.

199. It is necessary to make it clear thatthere will be cases where there is no ndvanceDirective. The said class of persons cannot bealienated. In cases where there is no AdvanceDirective, the procedure and safeguards are to
19 slTe as applied to cases where AdvanceuJ_rectrves are in existence and in addition
!h9f" to, the following procedure sha1l befollowed:

199.1. In cases wh.ere the patient is terminallyiII ald _undergoing proionged treatment inrespect of ailment which is incurable or wherethere i-s no hope of being cured, the physician
may inform the hospital which, 'in tuin, shallconstitute a Hospj_ta1 Medical Board in themanner indicated earlier. The Hospital MedicalBoard shaLl discuss with the famity physician
"ld the family members and record the minutesof the discussion in writing. During thediscussion, the famity memb6rs shall beapprised of the pros and cons of withdrawal orrefusa]. of further medical treatment to the

9
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MA NO 1699 / 2079 In wP (C) No. 275 / 005

permission from the High Court to withdraw life
:lpport .by way of writ petition under Article
226 of the Constitution in which case the ChiefJustice of the said High Court shall constitutea Division Bench which shal1 decide to g;;;aapproval or not. The High Court may constitutean independent committee to depute th;;;doctors from the _fields of g"n".ai meAicine,cardiology, neurology, _neph161ogy, psychiatry
or 

- 
oncology with experience in -tritiial 

"r."and with overall standing in the medicalprofession of at least twenty years afterconsulting the competent medical prlctitioners.It shall also afford an oppor[unity to theState counsel. The High Couit in such casesshall render its decision at the earliest sincesuch matters cannot brook any delay. tteedlesito s-ay, the High court shali ascribe reasons
;p9glf+"111y keeping in mind the principle oi"best interests of the patient,,.

200. Having said this, we think it appropriateto cover a vitat aspect to the effect'the lifesupport is withdrawn, the same shalt also be
intimat_e_d by the Magistrate to the High Court.It sh.all b_e kept in a digitat formai by theRegistry of the Hlgh qourC apart from keeping
il" hard copy which shall be destroyed attelthe-expiry of three years from the aeattr of thepatient.

201. Our directions with regard to the AdvanceDirectives and the safeguirds as mentionedhereinabove shall remai--n in force tillParliament makes 1egislation on this subject./

(3) The applicant has approached this Court within
a short period.

The reason for approaching this Court aII over

11
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application Iodged in this court blessed as it is
with powers under Article !42 of the

2

India, we would have thought that
should not receive further consideration.

we notice that there has been a

Constitution of

the application

However,

subsequent

development. The development is in the form of
orders evidencing an attempt being made by the

respondent also to evolve./agree to certain changes.

Several rounds of discussions, it would appear, have

taken place between officers of the respondent-Union

who not unnaturalty inctudes medical experts.

According to the applicant, the difficutties
which are being encountered have been voiced by a

large number of Doctors and it becomes absolutely

necessary for this Court to revisit the directions

so that this Court puts in place a mechanism which

effectively carries out the object of this Court

Iaying down the principles in the paragraphs which

have already been adverted to.

(6) Having heard Shri Arvind Datar, Iearned senior

counsel, appearing for the applicant, assisted by

Dr. Dhvani Mehta and Ms. Rashmi Nandakumar, Learned

13
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Para
198.3.2

Para
198.3 .3

The JMFC
preserve one

by the executor in
the presence of
two attesting
wit n es ses,
p refe rably
independent, and
countersigned by
the j urisdictional
J udicial-
Magist rate of
Fj-rst Cl-ass ( JMFc )so designated by
the oistrict Judge
concerned.

signed by the executor in

the presence of two

attesting witnesses,

preferably independent,

and attested before a

notarv or Gazetted

Qfficer.

The witnesses and the

Lotarv or Gazetted

Officer shall record

their satisfaction that

the document has been

executed voluntarily and

without any coercion or

inducement or compulsion

and with full
understanding of all the

relevant information and

consequences.

The witnesses and
the j urisdictional
JMFC shaI1 record
their satisfaction
that the document
has been executed
voluntar j-Iy and
without any
coercion or
inducement or
compulsion and
with fu]]
understanding of
aII the rel-evant
information and
consequences.

shal-l- De1eted.
copy

15
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Municipality or
Panchayat, as the
case may be, The
afo resaid
authorities shallnominate a
competent official
in that regard who
shall be the
custodian of the
said document.

The JMFC shal_l
cause to hand over
copy of the
Advance Directive
to the family
physician, if any.

Municipal Corporation or

Municipality or

Panchayat, as the case

may be. The aforesaid

authorities shall

nominate a competent

official in that regard

who shall be the

custodian of the said

document.

The executor mav also

choose to incorpor ate

their Advance Directive

as a part of the diqitaT

health records. if anv.
DeIeted.Para

198.3.7

Para
198.4.1

In the event the In the event the executor
executor becomes
terminall-y iI1 and becomes terminally iII
is undergoing

77
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doctors, However,
it should be given
effect to only
after being fully
satisfied that the
executor is
terminally ill and
is undergoing
p rolonged
t reatment or is
surviving on life
support and that
the illness of the
executor is
incurabl-e or there
is no hope of
him/her being
cu red .

Para
198.4.3

If the physlclan
treating thepatient ( executor
of the document )is satisfied that
the instructions
given in the
document need to
be acted upon, he
shall inform the
executor or his
guardian/cLose
relative, as the
case may be, about
the nature of
illness, the
availability of
medical care and
consequences of
al-ternative forms
of t reatment and
the consequences
of remaining
unt reated , He must

If the physician treating

the patient (executor of

the document ) l_s

satisfied that the

instructions given in the

document need to be acted

upon, he shall inform the

pers n or persons naned

in the Advance Directive.

as the case may be, about

the nature of illness,

the availability of

19
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con sisting of the
theHead of

t reating
department and at
least three
experts from thefields of general
medicine,
cardiology,
neu rology,
neph rology,
psychiatry or
oncology wlth
experience in
critical care and
with overal_l
standing in the
medj-caI profession
of at l_east twentyyears who, 1n
turn, shalJ- visit
the patient in the
presence of his
g uardian/c1ose
relati-ve and form
an opinion whether
to certify or not
to certify
carrying out the
i-nstructions of
wj-thdrawal- or
refusal of further
medical treatment.
This declslon
shalL be regarded
as a preliminary
opinion .

constitute a prinarV

Medical Board consisting

of the treating phvsic ian

and as t SU ec

experts of the concerned

specia7tv with at Ieast

five vears' ert ence,exD

who, ].n turn, shall vj-sit

the patient in the

presence of his

guardian/cIose relative

and form an opinion

preferab7 within 48

hours of the case beino

certify or not to certify
carryl_ng out the

inst ructions of

withdrawal or refusal of

further medical

treatment. This decision

shaIl be regarded asa

27
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medical profession
of at least twenty
years (who were
not members of the
previous Medical
Board of the
hospital). They
shalI jointly
vislt the hospital
where the patlent
is admitted and if
they concur with
the initial
decislon of the
Medicaf Board of
the hospi_taI, they
may endorse the
certificate to
carry out the
instructions given
in the Advance
Directive.

The Board
constituted by the
Col-lector must
befo rehand
ascertain the
wishes of the
executor if he is
in a position to
communicate and i-s
capable of

They shall visit the

hospital where the

patient is admitted and

if they concur with the

initial decisi.on of the

Prinarv Medical Board of

the hospital, they may

endorse the certificate
to carry out the

instructions given in the

Advance Directive. The

Secondar v MedicaT Board

sha77 provide its opznJ-o n

pref rabT V within 48

hours of the case beina

referred to it.

The secondarv Board must

beforehand ascertain the

wishes of the executor if
he is in a position to

Para
198.4.6

communicate and l_s
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patient J.S admi tted

shall convey the decision

of the prima rv and

Secondarv edicaT Boards

a d he cons nt of the

erson or e son n ed

tn the Advance Directive

to the jurisdictional

JMFC before giving effect

to the decisi.on to

withdraw the medical

treatment administered to

the executor.

No change.

If permission to withdraw

medical treatment l_s

refused by the Secondarv

75/ 2

nominated by the
Collector, that
is, the chief
District Medical
Officer, shall
convey thedecision of theBoard to the
j urlsdictlonal-
JMFC before giving
effect to the
decision towithdraw the
medical_ t reatment
admi-nistered to
the executor. The
JMFC shal_L visit
the patient at the
earl_iest and,
after examining
all aspects,
authorise the
implementation of
the decisi_on of
the Board.

Para
198.4.8

Para
198. s.1

It will be open
the executor
r evo ke
document at
stage before it
acted upon
implemented.

to
to

the
any

1s
and

If permlsslon to
wi-thd raw medical
treatment isrefused by the
Medical- Board, it
wou.l_d be open tothe executor of Medical Board, it would

25



9Z

TElaua0JoSPTArJ

eql uroJJ sJolcop aaJql

+o 6u11s1suoc aeJ lrruruoc

luapuadapur ue elnlrlsuoc

ol eelJ aq TTTI lrnoc

qOTH eql 'eures aql esn+aJ

ol ro lunoldde Jo luer6

uodn apToap ol qoueg

uoTsT^To u elnlrlsuoc

TTEr4s trnoC qETH pTES

eql +o acrlsnc +eTqc eq]

'l.rnoc q6lu eql aJolaq

paTTJ sT uorlecrldde

qcns JI 'uorlnlrlsuoc

eql +o 9zz aTcTlrv lapun

uo1111ed tTrm Jo fem {q

]rnoC q6lu aql qceo-rdde

o] +JBls lelrdsoq aqt

io Jolcop Eurtuar] aql

uena JoeATfcaJTO eJUeApV

aLlfuT paueu suosJad Jo

uado aq

Aluarql lseaT le Jo
uorssa;.o_rd Tecrpau
ot]l ur burpuels
TTpJano qlTM
puP o_tec TEsrlrls
ur ecuatladxa
qlTM Abolocuo
ro {r 1e-rqcAsd

'{0o1or qdau
'A6o1ol nau

'A6olorplec
'aurcrpau lelauaO
Jo spTaTJ aql
urorJ sJ0lsop aaJql
Jo Ourls-rsuoc

eaJlTrxruos
luapuadapur

uE Alnlrlsuos
of eerJ aq TITM
trnoo q6lg aql
'oures aql asnJaJ
ol ro lenoldde Jo
luerO uodn opTcap
ol q3ua8 uoTSTAr0
e alnlrlsuos
TTpf.ls tJ no3
r.l6lH pfes aqt Jo
asrfsnc JeTqS eql
'1rno3 qOlU aLll
eroJaq parTJ sr
uorlecrldde qons
JI 'uorlnfrlsuoc
aLll Jo
9ZZ aTcrlrv rapun
uorltled lTlM
Jo Aem Aq lrno3
rlOTH aL{t qceordde
ot jJels 1e1'rdsoq
eql ro Jolcop
6urlBar l eql uen a
Jo sJaquaul L1-rue;
sTr.l -.10 anrlcalr0
asuBnpv eLll uos)acl aqj ()1

E6o-7trz -oN (e) zA ur 610z ,/669r 'oN vl.l

J



n

years,

The High Court NoshalI hear the
application
expeditiously
after affording
opportunity to the
State counsel. ft
woul_d be open tothe High Court to
constitute Medical
Board in terms of1ts order toexamine thepatient and submit
report about thefeasibility ofacting upon the
instructions
contained in the
Advance Directive.

20

medicine, cardiology,

neurology, nephrology,

psychiatry or oncology

with exper].ence Ln

critical care and with

overall standing in the

medical profession of at

Ieast twenty years.

change.

No change.

/Z 1n
i

Para
198.5. 2

Para
198.5 .3

Need-l_ess to saythat the High
Court shal-l- render
its decision at

27
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t

time of the
Advance Directive
and which woul-d
have affected his
decision had he
anticipated them.

If the Advance
Directive is not
clear and
ambiguous, the
Medical_ Boards
concerned shaLl_
not gj_ve effect to
the same and, in
that event, theguidelines meant
for patients
without Advance
Directive shafl be
made applicabLe.

Where the Hospital
Medical_ Board
takes a decision
not to f ol_Iow an
Advance Di-rective
while treating
person, then
shall- make
application to t
Medical- Boa
consti_tuted by tCollector for
consideration and
app rop riate
direction on the
Advance Directlve

No change.

Where the p lnar Medicaf

Board takes a decision

not to foIlow an Advance

Directive while treating

a person, the Derson or

persons naned in the

Advance Directive mav

re uest the hosD ital to

Para
198. 6 .3

Para
198.6 .4

a
it
an
he
rd
he

refer the case to the

Secondarv Medica7 Board

29
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cured/ thephysician may
inform the
hospital which, inturn, shal_I
constitute 3Hospital- Medical
Board in the
manner indlcated
earlier. The
Hospital Medical
Board shal-l_
di.scuss with the.
family physlcian
and the family
members and record
the minutes of the
discussion in
writing. During
the discusslon,
the famil-y members
shall- be apprised
of the pros and
cons of withdrawal
or refusaL of
further medical
treatment to thepatient and if
they give consent
in writing, then
the Hospital
Medica-L Boa rd maygertify the course
of acti-on to betaken. Their
decision wil1 beregarded as a
p reliminary
opinion .

incurable or where there

IS NO hope of being

cured, the physician may

inform the hospital,

which, Ln turn, shall
constitute a prinarV

Medical Board in the

manner indicated earlier.
The PrinarV Medical Board

shall discuss with the

family physician, if anv,

and the patien t's next of

kin/next friend/quardian

and record the minutes of

the discussion Ln

writing. During the

discussion, the patient's

next of kin,/next

friend/(,uardian shall be

apprised of the pros and

cons of withdrawal or

refusal of further
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hereinbefore. The

Secondar v Medical Board

shall visit the hospitat

for physical examination

of the patient and, after
studying the medical

papers, may concur with

the opinion of the

Primarv Medical Board. In

that event, intimation

shal-l be given by the

hospitaT to the JMFC and

the next of kin,/next

f riend,/guardian of the

patient preferably within

48 hours of the case

being referred to it.

the Chairman and
three experts from
the fields of
general medicine,
cardiology,
neu rology,
neph rology,
psychiatry or
oncology with
expe r j-ence i_n
critical care and
with overal-l_
standing in the
medical- profession
of at least twenty
years. The Medicaf
Board constituted
by the Col_l_ector
shal-] visit the
hospital for
physical
examination of the
patient and, after
studying the
medical papers/
may concur with
the opinion of the
Hospltal MedicaL
Board. In that
event, j_ntimation
shall be given bythe Chairman ofthe Coll_ector
nominated Medical_
Board to the JMFC
and the family
members of the
patient.

Para
199.3

The JMFC shal] Deletedvisit the patient
at the earliest
and verify the

33
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i
Court to withdraw
Iife support by
way of writpetition under
Articl_e 226 of theConstitution in
which case the
Chief J usti-ce of
the said High
Court shall
constitute a
Divi-sion Bench
which shall decide
to g rant approval
or not. The High
Court may
consti_tute an
i-ndependent
committee to
depute three
doctors from the
fields of general
medicine,
cardiology,
neu rology,
neph rology,
psychiat ry or
oncology with
experience in
criti_cal_ care and
with overaLl
standing in the
medicaf profession
of at l-east twentyyears after
consulting the
competent medical
practitioners. It
shal-l- al-so afford
an opportunity to
the State counsel_.
The High Court in
such cases shall_

the family member or the

treating doctor or the

hospital staff can seek

permission from the High

Court to withdraw ]ife
support by way of writ
petition under Article
226 of the Constitution

in which case the Chief

Justice of the said High

Court shall constitute a

Division Bench which

shalI decide to grant

approval or not. The High

Court may constitute an

independent committee to

depute three doctors from

the fields of general

medicine, cardi.ology,

neurology, nephrology,

psychiatry or oncology

with experr.ence Ln
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t .-.

l

appropriate to
cover a vital
aspect to the
effect the life
support is
wj-thdrawn, the
same shalL also bej-ntimated by the
Magj-st rate to the
High Court. It
shall- be kept in a
digital format by
the Registry of
the High Court
apart from keeping
the hard copy
which shaLl_ be
dest royed after
the expiry of
three years from
the death of the
patient .

(7) Registry will communicate a copy of this Order

to Registrar Generals of all the High Courts.

The Registrar Generals of the High Courts wiII
dispatch a copy of this order to the Health

Secretaries in the respective States,/Union

Territories for onward communi-cation to all the

Chief Medical Officers in the States./Union

Territories.

I

The miscellaneous application wiLl stand

J/

i
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