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PART A
Leave granted.

The present Criminal Appeal arises out ol an application tor Interin
Maintenance fifed in a petition u'S, 125 Cr.P.C. by the Respondent-wife anc
minor son. The Respondent No.l-wile lell the matrimonial home in Januan
2003, shortly after the birth of the son-Respondent No.2, On 02.09 2013, the wite
filed an application for interim maintenance w'S. 123 Cr.P.C.oon behall of herseld
and the minor son. The Family Courl vidde o detailed Order dated 24.08.2017
awarded interim maintenance of Rs.13.000 per month to the Respondent No.1-
wife from 01.09.2013: and R<.5.000 per month as interim maintenance for the
Respondent NoZ-son from 01.09.2013 to 31.082015; and @ Rs. 10.000 per
month from O01.09.2015 onwards Gl further orders were passed in the main
petition.

The Appellant-husband challenged the Order of the Family Court vid
Criminal Writ Petition No.X75.2015 filed before the Bombay igh Court,
Nugpur Bench. The High Court dismissed the Writ Petition vide Order dated
ILOR 200X and atfiemed the Judgment passed by the Family Court.

Fhe present appeal has been filed to impugn the Order dated 14082018,
Fhis Court issued notice to the wife and directed the Appeltant-husband to file
his Income Tax Returns and Assessment Orders Tor the period (rom 2003-2006
tith date. Hle was also directed to place a photocopy of his passport on record. T
a further Order dated 11.09.2019, the Appellant-husband was directed to make
payment of (the arrears of Ry 200,008 tow ards interim maintenance to the wife:
and a further amount ol R 300000, which was due and pavable to the wilt
towards arrears of maintenance. as per his own admission. By a subsequent
Order dated 14102019000 was recorded that only o part of the arrears had heen
patd. A linal opportunity was granted to the Appetlant-hushand to make paviment
of the balance wmount by 36.11.2019, failing which. the Court would proceed
under the Contempt ot Courts Act tor willul disobedience with the Orders passed

by this Court.
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in the backdrop of the facts of this case. we considered it 11t to frame
guidelines on certain aspects pertaining to the payment of maintenance in
matrimonial matters. There are ditferent statutes providing for making an
application for grant of maintenanee - interim maintenance. ifany person having
sulicient means negleets. or refuses to maintain his wife. children. parents. The
different enactments provide an independent and distinet remeds framed with a
spectfic object and purpose, Inspite of time frames being prescribed by various
statutes {or disposal of interim applications, we have noticed. in practice that in
avast majority of cases: the applications are not disposed of within the time
framu preseribed. To address various issucs which arise tor consideration in
applications for grant ol maintenanee - interimy maintenance. it is necessary o
frame guidelines o ensure that there is unitormity and consisteney in deciding
the same. To seek assistance on these isstes. we have appointed Ms. Anitha
Shenoy and Mr. Gopal Sankaranarvanan, Senior Advocates as Amicd Curiae,
who have gractously accepted to assist this Court.

By a further Order dated 17.12.2019. the Appeltant was directed to pay
an amount of Rs. 143,000 1o the Respondent no.b-wite within o period of 43
days.

On the issue of raming guidelines, the National Legal Services Authority
was dirccted to eliclt responses from the State ©egal Services Authoritics of
vartous States,

By o subsequent Order dated 93 08 2020, it was recorded that an A thdavit
al'Compliance had been filed on 04082020 by the Appellant-hushand. wherein
iwas stated that arrears of Re 145000 G 1.09.2019 had been paid by him in
Fanuary. 2020, However, he had made no further payment to the wife therealier,
With respect to the amount of Rs 10,000 pan. pavable for the minor son. the
Order had been complied with all July 20200 A statement was made by the
Counsel tor the Appellunt that he was not disputing the pavment of maintenance
tor his son. and would continue 10 pay the sume. A direction was issued by this

Court Lo pay the entire arrcars ol matnteninee o the wite @ Rs.13,000 pan. as
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lixed by the Family Court. and continue to pay the said amount during 1he
pendency of proceedings.

By the Order dated 25.08.2020. it was noted that the Appellant had filed
an Adlidavit dated 23.08.2020 wherein he had admitted and acknowledeed tha
anamount of Ry.3.00.000 was pending towards arrears of maintenance o the
Respondent Noul-wite, The Appellant was directed 1o pay 30% of the arrears
within & period of 4 weeks 1o the Respondent N, fatling which. he was
directed to remain present hetore the Court on the next date of hearing. The
Counsel lor the husband placed on record a chart of various procecdings pending
between the parties. Taking note of the aloresaid Bicts, we considered it
appropriate to refer the matter for mediation by Mr. Shridhar Purohit. Advocate,
a well-known Mediator in Nagpur. to resolve all disputes pending between the
parties. and arrive at an overall settlement.

On OR.10.2020. we were informed that the mediation had Tailed. The
hushand appeared before the Court. and made an oral statement that he did not
have the Tinancial means to comply with the Order of maintenance payable to
the Respondent No.f-wite. and had to borrow loans from his father to pay the
sume. He however stated that he had poid the maintenance awarded 10 the son.
and would continue (o do so without demr, Both partics addressed ArgUnen|s
ad Nled theie written submissions.

Weo have heard the Counsel for the parties. and perused the written
submissions filed on their behall

The husband has inzer aiic submitted that he was presently unemployed.
and was nol ina position Lo pay maintenance o the Respondent No.l-wite. e
stated that he did not own any immovable property, and had onhy one operational
bank account. The husband declined 1o puy any further amount towards the
maintenance of his wite. It was further submined that the Family Court had
crroncousty relied upon the Income Tax Returns ol 2006, while determining the
maintenance payable in 20130 He further submitted that he was exploring new
business projects. which weould enable hint to be in a better position o sustain

his famihy,
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The wite has fnrer alic submitted that the amount of Rs. 10.000 awarded
for the son was granted when he was 2 U vears old in 2015, The said amount
was now highly inadequate 10 meet the expenses of 4 growing child. wheis 7 '
years old. and is a school-going boy . 1t was further submitted that the admission
fee for the current academic year 202022021 had not vet been paid. I the fee
was not patd within time. the school would discontinue sending the link for
online classes. She submirted that she was being over-burdened by the growing
expenses. with no support from the husband.
With respect o the conlention of the husband that he had no income. she
submitted that the husband had made investments in real estate projects. and
other businesses, which he was concealing from the Court. and diverting the
income to his parents. It has also been alleged that the Appeltant had retained
Hlegad possession ol her Spreedhan. which he was refusing 1o return. Despite
orders bemng pussed by this Court. and in the proceedings under the DLV, Act. he
wis deliberately not complying with the same. In these circumstances. il was
submitted that there was o major trust deficit, and there was no prospect for
reconciliation.
With respect o the issue of enhancement of maintenance for the sen. the
Respondent is at liberty to move the Family Court Tor the said relich, We cannot
grant this reliel’in the present appeal. as it has been fGiled by the husband.
In the fucts and circumstances of the case. we order and direct that -
tw) The Judgment and order dated 24082015 passed by the Family Court.
Nagpur. affirmed by the Bombay High Court. Nugpur Bench vide Order
dated THU8 200X for pay ment of fnterim nainlenance « Ry, i 5,000 pan. o
the Respondent No.l-wile, and Rs 10,000 pan. to the Respondent No.2-son.
is hereby aftirmed by this Court:

by The hushand is divected o pay the entire arrears ol maintenance o
Rs.15.000 pan. within a period of 12 weeks™ from the date of this Judgment.
and continue to comply with this Order during the pendeney of the

proceedings WS, 125 Crb.CLbetore the Family Court:
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If the Appellant-busband fails to comply with the aforesaid directions of
this Court. it would be open to the respoendents to have the Order enforced
WS, 128 Cr.P.CLand take recourse o all other remedies which are availahle
in accordance with law;

The proceedings for payment of internim nrantenance /S, 125 Cr.p.C.
have been pending between the purtres for a period of over 7 years now. We
deem it appropriate that the Family Court decides the substantive application
wS. 125 Cr.P.C. in Petition No. E-443/ 2013 finally, in light of the directions
/ guidelines issued in the present judgment. within a period of 6 months™ (rom
the date of this udgment.

The Registry is directed to forward a complete copy of the pleadings,
alongwith the written sabmissions filed by the parties. and the record of the
proceedings in the present Criminal Appeal, to the Family Court, Nagpur.

The present Criminal Appeal is disposed of accordingly.



PART B

Given the backdrop of the facts of the present case. which reveal that the
application Tor interim maintenance under Section 125 Cr.P.C. has remained
pending betore the Courts for seven vears now. and the difficulties encountered
in the entorcement of orders passed by the Courts. as the wife was constrained
to move saecessive applications for enforcement from tinie to time. we deem it
appropriate to frame guidelines on the issue of maintenance. which would cover
overlapping jurisdiction under dilterent enactments for pavient of maintenance,
payment ol Interim Maintenanee. the eriteria for determining the Juantum ol
maintenance. the date trom which maintenance is 1o be awarded. and
eriforcement of orders of maintenance.

Guidelines / Directions on Maintenance

Maintenance laws have been enacted as @ measure of social justice to
provide recourse to dependant wives and children for their [inancial support. so
s to prevent them trom fulling into destitution and vagrancy |

Article 15¢3 ) ot the Constitution of India provides that

“Nothing i this article shall prevenn the Stare from making any speciul
provision for women and chitdren.”

Article 13 (3) reinforeed by Article 39 of the Constitution ol India. which
envisages o positive role for the State in tostering chunge towards  the
empoverment of women. led o the enactment of various legistations from time

o tinte.
lustice Krishna [ver in his judgment in Captain Rumesh Chander Kausiu!

v s Feena Kaushal & Ors. held that the obieet of maintenance faws is :
T9Vhis provision is a sioasure of sociod fustice and specially enacied 1o
protect wonen and chitdren and palls within the constindional sweep o)
Article 13630 reinfarced by Article 3910 have no doubr that sections of
stantes catling for consrociion by conrts are i petrified preint but vibra
wards with social funcions to fultil. The brooding presence of  the
considntional cmpathy: for tie weaker sections like swomen and childdron

HOISE Bfornn interpreetuation i i fas to e social refevance, S viewed. it s

HIUTRY G SCC T,
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possible io be selective in picking o that inferprefation. out of fuo
clternaives which advances the cause the canse of the derelics.”

The legislations which have been framed on the issue of mainienance arc
the Special Marriage Act 1934 (“SALIT). Section 125 ol the Cr.P.C. 1973 e
the Protection of Women from Domestic Violence Act. 2005 ¢*D.1° AtV which
provide a statulory remedy to women. treespective of the religious communin
to which they belong. apart from the personal laws applicable to various religious
cCoOmmunitics.

Issee of Overlapping Jurisdiction

Maintenance may be claimed under one or more of the afore-mentioned
statutes. sinee cach of these enactments provides an independent and distinet
remedy [ramed with a specific object and purpose. [or instance. a Hindu wite
may chim maintenance under the Hindu Adoptions and Maintenance Act 1956
CHAMATYL and also in o substantive proceeding for cither dissolution of
marriage. or restitution of conjueal rights. cte. under the Hindu Marrtage Act
FISS I by invoking Scctions 24 and 235 of the said Act

I Nemak Chand v Chandra Kishore Ageanval & Ors.. the Supreme
Court held that there was no inconsistency between the Ce.P.C. and HAMA.
Section by of HTAMA would not repeal or altect the provisions of Section 488
of the old Cr.Co Tt was held that

" Both can stand together The Muttenanee At is an act 1o aniend and
codifv the faw relating 1o adoptions and maisieranee amone Hindus. The
fene W substamtivlly simitur betore and nobody ever siceesied thar Hirdn
Levv ws i foree immwediarely hefore te commencemient of this let, insofar
as 1 dealt with the maintenance of children, ywas i any weay inconsistent
Wil Section 488, Cr P.CThe scope of the nve faves is different, Sverion 488
provides o sumntgry resiedy and is applicable o all persons helonging o
all velivions aind lias no relaionship swith e personal faw of the pariics.
Recentiv the question came bejore the Alababad High Court in Ram Sineh
voStater HRIVOIANIZS, hetore the Calentta sl Court in Mahabiv
Agarwalla v Gitg Roy [1962] 2 Cro L3528 and betinre the PMaine Hisd:
Coury in Nalini Renjan v, Kiran Rani: 1IRIV63Paid42. The three Hivh
Conris have, inowr view, carrectdy come o the conelusion thar Section 41b;
of the Mainenance Act does mal_repeal _or_aftect in anv muanier e
provisions cottained in Section 488, Cr.l 7

temphasis supphied)
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While it is true that & party is not precluded from approaching the Count
under one or more enactnients. since the nature and purpose of the reliet under
cach Act is distinet and independent. it is equally true that the simultaneous
operation of these Acts. would fead to multiplicity ot proceedings and condlicting
orders. This would have the inevitable effect of overlapping jurixdiction. This
process requires o be streamlined. so that the respondent  husband 15 not
obligated o comply with successive orders of maintenance passed under
different enactments.

For instance. it in @ previous procecding under Seetion 125 Cr.P.Cloan
amount is awarded towards maintenance. in the subsequent proceeding filed
for dissolution of marriage under the Hindu Marriage Act. where an application
lor maintenance pendenie lire is filed under Section 24 of that Act. or tor
maintenance under Seetion 23, the pavment awarded in the earlier proceeding
must be kiken note ol while deciding the amount awarded under HMA.

Statutory provisions under various enactments
(a) The Special Marriage Act. 1954 (“SMA")

Section + ol the Special Marriage Act. 1934 provides that a Marriage
between any two persons who are citizens of Tndia may be solemnised under this
Act. notwithstanding anything contained in any other law for the time beine in
force. 1t is o secular legislation applicable to all persons who solemnize thewr
marriage in Indiu,

Section 36 of the Special Marriage Act provides that a wite is entitled to
claim pendeite fire maintenance. i she does not have sufticient independent
income to support her und for fegal expenses. The maintenanee may he granted
on a weeklv oor monthly basis during the penduency of the matrimonal
procecdings. [he Courtwaould determine the guantum of maintenunee depending
on the income ol the husband. and award such amount as may seem reasonable.

Section 36 reads as:
“8.36. Alimony pendente lite.-  Where in any proceeding wnder Chapter 1

or Chapier VL it appears to the district court thal the swife has no

independent income siiticient for her sipport arted Tl pecesaary expenses



of the proceeding. it may, on the upplication of the wife, order the husband
10 pay hey the expenses of the proceeding. and weoklv or momhly during
the proceeding such sim as, having regard o the hushamd s inconte. it gy
seem io the cowrt 1o be reasoneahl.

Provided that the applicaion for the paviment of the expenses of the
jrroceedingg amd such weekly or meonthiy sum during the proceeding mider
Chaprer 3 or Chapter VL shall. as far as possible, he dispased of within
SOV days from the date of service of notice o the hshand,

Section 37 provides for grant of permanent alimony at the time of passing
ol the decree, or subseguent thereto, Permanent whimony is the consolidated
payment made by the hushand to the wile towards her maintenance lor life.
Section 37 reads as:

“S. 37 Permanent alimony and maintenance—ili -l HY Court exercising
furisdiction under Chaprer U or Chapter Vimay, at the time of passing amv
decree or al ame time subseguent to the decree. on application puade 10 it
Jor the purpose. order that the hushand siall secure 1o the wife for her
maintenunce antd support IF necessary, by g charse on the hashand's
properiy such groxs sune or such monthly or peviodicad pavment of money
fera term not exceeding her lite, as, having regard o ier own properny, if
any. fier husband s properec and abiline, the conduet of the partivs aid atier
circwmstances of the case. ax it may seem 1o the cotnt to he just.

(20 I the district court is sutisticd that there is a change in the circunistances
of cither party at ey tine after it has made an order under suh-Section (71,
ey, o the instance of cither pariy, vary, modifv or rescind any such order
Y SUCH Ianier as it pay Seem to the court to he just

(30 8 the district court iy satistivd thar the wife inschoxe fivonr an order
has bevir puide inder this Section has remarried or is not feading a chasie
it ity ar the instance of the husbased, varv, madin: or rescind any snch

arder and i suelt manmer as the cowrt pray deent jusi.”

() The Hindu Marriage Act, 1955 (“FH34")

The HMA is a complete code which provides for the rights. labilities and
obligations arising {rom a marrisge between two Hindus. Sections 24 and 23
make provision [or maintenance to a party who has no independent income
sulticient for his or her support. and necessary expenses. This is 2 gender-neutral
provision. where cither the wile or the husband may claim maintenance. The pre-
requisite is that the applicant does not have independent income which is

sullicrent for her or his support. during the pendency o the Zis.

1



Seetion 24 of the HMA provides for maintenance pendente lite, where the
Court may direct the respondent to pay the expenses of the proceeding. and pay
such reasonable monthly amount. which is considered 1o be reasonable. having
regard to the income of hoth the partics,

Section 24 reads as:

"2 Maintenaunce pendente fite and expenses of proceedings.—
Wheve inmany proceeding under this Act i appears o the court that vither

te swite o the Tushand. us the cose may be has no independent income

sufficion_for her or his Support and e necessary expenses of the
procecding, imay, on the application of i wite or the usbaind. order the

respondent to pav o e petitioner the expenses of the proceeding, and

montith - during the proceeding suclh sum as. having regard _to the

petitioner’s oyn come and the income of the respondent, it may sceeni o

the court 1o be reasonably,
Provided that the application for_ithe puyment of the expenses_of (he
progeeding and such monthiv sum dwring the proc ceding, shall, as finr ay

puossible, be disposed of within Sy from !ize dte of service of notice
eun e wife or the isband. as the 1 cdse puy hel

The proviso (o Section 24 providing i time line of 60 davs for disposal ol
the application was inserted vide Act 49 0F 2001 w.o.f) 24.09.2001.
Section 28 provides for grant of permanent alimony . which reads as

Y25, Permanent alimony and maintenance —

rly .fm' cetit c.\'urri\’mu ,-"m'i\'c/ic'!r'un wrder this At mav, ar the time ot

1ty viehseguent thereto, on upplication muade
o it for [/n prrpose by f.H/h’f r/n wife ar the hushand. as the case auny he,
arder ihat the respondent stradl pay it the _applicant tor her ar his

mainienusice and suppors sich gross sum or such monthiy or periodical s

o a qerm nat cxeeeding the [ife or the applicant as. freaving recard 1o the

LEAPOIAIIE'S oWn incotine aind oziter property, i any, the income und otier
property of _the _applicant,_the conduct of the putticy  aind other

CIPCIN NS of the cave. i may seen [0 the court (o be fuat, umimn Xl

pevsient mgy be_scewred I nceessary, by charge on the immovable
projriy of the responden

A e court is saristiod that there i o changee i the circumsiunces af
CUICr Party ar any tine agicr it has made an order twtder sub-section 11, i
mav at the instance of either party, varye modify or rexcind any such order
i sucly manner as the court mav deen: fust,

(S Ihe conrt is satistiod that the Darte i wchose favons an order Bas heon

il nder s soction e resrarricd or Esich party is the wife, tat sl

Pl



has wot remained chaste, or, i such pariv is the Tnashand. that he Tas had
sexued ftercanrse with aimv ywoman omside wedlock, it may ot the instaney
of the other party vary. modifi- or rescind any such order in such mamer as
the conrt may deenr just,
(emphuasis supplicd)
Section 26 of the HMA provides that the Court may from time to time pass
mterim orders with respect to the custody. maintenance and education of the

minor children.

(¢} Hindu Adoptions & Maintenance Act, 1956 (FLAMA™)

HAMA is o special legislation which was enacted 1o amend and codily the
laws relating 1o adoption and maintenance amongst Hindus, during the
subsistence of the marriage. Section 18 provides that a indu wife shall bhe
entitled to be maintained by her hushand during her lifetime. She is entitled 1o
make 4 claim for a separate residence. without forfeiting her right to
maintenance. Section 18 read in conjunction with Section 23 states the [hctors
required ta be considered for deciding the quantum of maintenance to be paid,
Pinder sub-section (2) of Seetion 18, the hushand has the obligation o mainiin
his wife. cven though she may be living separately. The right of separaic
residence and maintenance would however not be available if the wife has been
unchaste. or hus converted Lo another religion.

Section |8 reads as follows -

18, Maintenance of wife.—

rhy Subpect 1o the provisions of this sections. a Hindu wite, whethes wnarricd
betore or uficr the commencement of this et shall e entitled to he
maintained by her husband during her litetime.

120 A Hindu wife shadl be entitled 1o tive separately from her husband
withont forfeiting her claim fo maintenance

fad if he iy guiltv of desertion, that is (e sav. of ahandoing her withan
reusonable catse amd without her consent or against her wish or witlfulhy
neglecting her:

thi i he has treated her awith such cricliv as 1o catse u reasonable
apprehension in hier mimd that iewill he harmind or injuvious to live with
fer fushond.:

ey [EERERS

el At D has any other wite living:

ted it he keeps woconcahine in the same hoose inehich s wite is Tiving or

hahitually resies with o concubine clvewire:

I bl



(it he has ceased 1o be a Hindie v conversion to another religion:

tei it there is any other cause justifving living separately.
;.

(30 A4 Hindu wite shall wor be entitled 10 separate residency and
maitenance from her hushand ip she is nnchuste or couses to be a Hindn
by conversion fo another religion,

The distinetion between maintenance under HMA and HAMA is that the
right under Scetion 18 of TIAMA s available during the subsistence ol
marringe. without any matrimonial procecding pending between the parties.
Once there is a divoree, the wile has to seek relief under Section 23 of HMA ¢

Under TIMAL either the wite, or the busband. may move Tor judicial
separation. restitution of conjugal rights. dissolution of marriage, pavment ot
interim maintenanee under Section 24, and permanent alimony under Section 23
of the Act. whereas under Section 18 of HAMA. only a wife may seck
mainlenanee.

The interplay between the claim for maintenance under HMA and HAMA
camic up lor consideration by the Supreme Court in Chend Dhavwan v Javeaharlul
Dienvan. The Supreme Court. while considering the various laws relating to
marriage amongst Hindus. discussed the scope of applications under the [1MA
and HAMA in the following words

T2 LSection 1801 of the Hindu Adoptions and Maintenanee A, 1956
entitfes a Hindu wite to clain maintenance from her usband during her
fife-time,_ Sub-scction 21 of Scction [N _erams her the rieht 1o live
separatedyv swithout forfeiting her claim o maintenance, ithe is guilty of uny
uf the nishelaviors enumcrated therein or on accaunt af iis being in one of
abjectionuahle conditions as mentioned therein, So while Xustaining fer
murriage and preserving her mavitad sicius, the wite is entitled 1o cluim
maimteninee: from her hushand. O the other hand, umder the Hindu
Marvigge Act i comtrast, her claim for maintenance pendente lie is

Yo TS opthe Hindu Marricge Aot aind frer claim to permanesni maintendiiee
or_alingeiny is based vn the supposition that either ler marital statiy s
boen siraiticd or affecied by passing o decree for restitution of o sl
vights or jundicial scpuration in favour or against her, or her marriace
stands_ dissolved by g decrec_of mdline or diverce, with or without her
consead, Thus whewher imarital siatus is o be affected o disrupred the corrt
does su by passing o decree for ar against her. (i ar at the tine of the

CPainditr e Clrimat Feddtioe N Gavad ol Q0023 2 Nl | ) 83,
Felgnis T e on

i



frappening of that event. the court heing seized of the wmatier, hvokes ity
ancillary or incidental power 1o gram permanent alimony. Not onh thar,
the court retains the jurisdiction swhsequent stuges 1o fulfill ihis
incidental or ancillury obligation when moved by an application on that
hetralt by a parnc entitled 1o relict The court further retains the povwer io
chrage” or after the order in viow of the changed circimstances. This the
whole exercive is within the gumnit of o discased or g broken narriage
Al in order 1o aveid conflict of pereeptions the fegistutre while codifiing
the Hlindu Marriage Act preserved the right of pernwncnt maintenanee in
Luvour_of the husband or e wife, as the case nin be. dependent on the
caurt passing a decree of the kind ax envisuged under Sections 9 1o 14 of
the e foodier weords without the marital status being affecred vy dispuicd
e the matrinonial_coumrt mder the Hindu Marrigge et _the claim of
permanest alinony was rof o be valid as ancillam: or incidental 1o such
affectation or disruption, The wife's clutm o muintenance necessarihy fas
tien 1o be agirated under the Hindu Adoptions and Matnienance Act, 1956
which_is u fegislative meastre later_in point of time than the Hindn
Murviage Let. 1935, though purt of the samesocio=fegal  selwme
revodutionizing the Lo applicahle (o Hinduy

temphasis supplied)

Section 19 ol the HAMA provides that a widowed daughter-in-favw man
claim maintenance from her father-in-Law i1(i) she is unable o miaindain hersclt
out of her own camings or other property: or. (1) where she has no property of
her own, is unable to obtain maintenance: (4) from the estate of her husband. or
her Father vr mother. or (b from her son or daughter. it any. or his or her estate.

Section 20 of HAMA provides for maintenance of children and dged
parents. Seetion 20 casts a statutory obligation on a Hindu male to maintain an
unmarried daughter. who is unable to maintain herselt out of her own Cirnings,
ar other property. In ctbhilusha v Parkash & Ory.S a three-judge bench of this
Court held that Section 20(3) is a recognition of the principles of Hindu law,
particularly the obligation of the father W maintain an unmarricd daughter. The
right is absolute under personal s, which has been given statidory recognition
by this Act. The Court noted the distinetion between the award of maintenanee
o children wS, 125 Cr.P.C.. which limits the claim of maintenance 1o a child.
until he or she attains majority. However., it an unmarried daughter is by reason
ofany physical or mental abnormality or injur, . unable w maintain herselt under

Section 125¢1)¢). the father would be ohligated to maintain her even after she

" Decrded on 13002020 b0 Criminad Appeal SNonl s 202

I



has attained majority. The maintenance contemplated under HAMA is a wider
concept. Section 3(b) contains an inclusive definition of maintenance cluding
marriage expenses. The purpese and object of Section 125 Cr.P.C. s to provide
immedite reliel o the wite and children in g summary proceeding, whereus
under Nection 20 read with Section 3(h) of TAMA. o much larger right is
contemplated. which requires determination by a civil court,

section 22 provides for maintenance of dependunts. Section 23 provides

that while awarding maintenance, the Court shall have duc regard to the criteria
mentioned therein

C25 ot of maintenance

thr e shall be in the discretion of the corrt to deternsine whetlter any, amd
i so what, maintenance shall be wwarded under the pravisions of this A,
aid i doing san the conrt shall have due regard to the consideration sel o
I sub-section (24 or suh-section (35 as the case may be. so far as they are
applicable.

(20 I determining the apount of naintenance, it any, o he awarded 10 o
wite, children or aged or iifivms parents wider this Act, regard shall be hod
fer--

tai the position and stacus of the parties;

thy the reasonable swanis of the claimeant:

rerif the claimant is fiving scparately, wiether the cluinant is justiticd i
Siring e

tdy the valne af the clainant’s properny and am income devived trom such
propertyeor fros the claiman’s own cariting or frons any other sotrce;

teh thie numher of persons entitled o mainreianee wnider this Adet.

(30 Dy determining the winount of mainenance, it iy fo be enwerded foou
dependant wnder this At reaard shall be had to-—

tad the et value of the estate of the deceased atier providine for the
puvient of his dehis:

thy the provision, it auy, made wider a will of the deceased i respect, of
the dependant:

e the e Uf‘l'('a"(fffiI.f:‘\'l'if[’ henween the na:

fed) il reasonable wants of the depondan:

(el the pasi relations hetween the dependant and the deceascd:

i the valvic of the properiy of the dependant and any income deeived tiom
such property. or from his or fice carnings or from anv other cotirse:

s the wnmher of dependeans catitied o maintenaice wder this o



(d} Section 125 of the Cr.P.C.

Chapter 1X of Code of Criminal Procedure. 1973 provides [
maintenance  of wife, children and parents in a summary  procecding.
Maintenance under Scetion 125 of the Cr.p.C. may be claimed by a person
irrespective ol the religious community to which they belong. The purpose and
object of Section 125 Cr.P.C. is to provide immediate reliel to an applicant. An
application under Section 123 Cr.P.C. is predicated on two conditions @ (i) the
husband has sulfieient means: and tii) “neglects™ to maintain his wile, who is
unable to maintain herself. n such a case, the hushand may be directed by he
Magistrate to pay such monthly sum (o the wile, as deemed i, Maintenance i
awarded on the basis of the financial capacity of the hushand and other refevant
factors.

The remedy provided by Section 125 is summary in nature. and the
substantive disputes with respect to dissolution of marriage can be determined
by a civil court 7 Jamily courl in an appropriate proceeding. such as the Hindu
Marriage Act. 1956,

In Bhagwan Dutt v Kamla Devi® the Supreme Court held that under
Section [25¢ D Cr 2.0, only o wife whi is “unable to maintain herselt™ is entitled
to seeh maintenance. The Court held

Y. The abicct of these provisions_being jo prevemt vagrancy and

destitation, the Magistrade Tray to fimd our as toschat is required dy the wite

to mainiain o standard of living which is acither fuxurions por peaurions,
higt is_nodesty consistenr with the statns of the failyv. The needs aond

regitirements of the wife for suelr moderate living can be fuiriv determined.
ondy if hier separate inconte, also, is fuken into account together with the
carpings of the hushaid and his comniitments.”

(emphasis supplicd)

Prior to the amendment of Section 125 in 2001, there was a ceiling on the
amount which could be awarded as maintenance, being Rs. 500 ~in the whole™,
In view of the rising costs of fiving and inflation rates, the cetling o Rs, 300 was
done away by the 2001 Amendmem Act. The Statement of Objects and Reasons

of the Amendment Act states that the wife had to wait for several vears belore

CrlUTE 28T 388,



being granted maintenance. Consequently. the Amendment Act introduced an
express provision lor grant of “interim maintenance”. The Magistrate was vested
with the power to order the respondent 1o make a monthly allowance towards
interim maintenance during the pendency of the petition.

Under sub-section (2) of Section 123, the Court is conferred with the
diseretion to award payment of maintenance cither from the date of the order. or
from the date of the application.

Under the thied provise to the amended Section 123, the application for
grant oF interim maintenance must be disposed of as tar as possible within sixt
davs” from the date of serviee ol notice on the respondent.

The amended Scction 123 reads as under :

“125. Order for maintenance of wives, children and parents.

H AL any person fuving sutiicient means neglects or reflses to muiniuin-
(et his swite, unable to maintain herself. or

thy _his tegitimaie o dlegitingae minor_child sehether married or nor.
unahle (o meaintain iscelf, or

rod Bis legitimate or fllegitimate child ot being o married deaghters swin
Mes attained majorine, swhere such child is. by reasan of any phvsical or
swental abnorurality or injury unable o mainiain iselt, or

redd his father or mother, wnable 1o mainiain himself or frersell,

a Magisirate of the first cluss may, upon proof of such neglect or refusal,

order such person to make w monthiy alloswwance for the mainienance of his

wife or such elifd, father or mother, ar such monthly raee as such Muvisirdic

thinks fit, and 1o pay the same (o such person as the Magisirate My from
time (o time direct.

frovided that the Magisivate may order the father of o minar fenale child

referred to in clgise 1hy 1o make such allewance, until she ativing her
mjorinv, if the Magistrare is satistiod that the bushband of sucl minor Jemale

chifd, if married. is not possessed of supticiens means -

Lrovided further that the Magistrare may, during e pendeney of the

provecding regarding wmonthly allowance for the maintenance wder this

suh-section. order such person do make o mopthh allne for ihe interin

such proveeding which the Mugistrare considers reasomable. etk Lo pany the

Subie to el porson as the Magistrate mav from time o time Jdireet -

Provided also thar an application for the monthiv allowance for the interim

mraintenunce ad expensey of proceeding under the second proviso shaft, uy

faras possibly, pe dispased of within sixiy duvs from the date of the serviey

of etice of tie application 1o such person.



Explanation. - For the purposes of this ( hapter, -

ta) “minor” means o person who, under the provisions of the hdian
Majority e, [873 49 of IST31 0 deemed nof 1o fuve attgined his majoriny:
thy "wite inclndes o wontan wito has heen divorced by or s obrained
divorce from, her husband aid s ot remarricd.

(20 Ay such allowance for the maimenance or itering maintenance i
expenses of procecding shall be payable from the date of the order. or. if so
ovdered. from the date of the application jor maintenance or intering
mainfcnaice und expenses of proceeding. us the case may be.

P3IE any person so ordered todls swithont sufficient cause to comply with
the order. any such Mogistrate may, for every breach of the order, issie o
warrand for levying the amonnt due in the manner provided for fevving finey,
and may sontence such person, tor the whole, or any part of vach month's
allovvance for the mainienance or the interim maintenance and expenses of
proceeding. as the case mey be, remaining unpaid aficr the execntion of the
warranl, to imprisonment for a terarsehich nay exeend to ane month or uanil
petvmient if saoner made:

Lrovided that no swarvann shall be issued for the FeCevery of i amouw!
due wnder this section wiess application be nmade 1o the Conrt 1o fevy voch
amomt within a period of one vear from the dare on which it beeame die-
Pravided purther that it such person offers to maintain his wife on condition
of her living swith him, and she refioes 1o live with hin such Masisirare may
consider any grounds of refusal stated by her, and may make an order imder
this section nonvithstanding sueh offor, it he s satistied that there is jus
sroniined for so daing.

Explanation. - Jf « hushand has contracted narriase swith another wanran
v keeps o mistress, it shall he considered 1o be a just grannd for hisawife’ s
refusal to five seith him,

14) Nowife shall be emtitled 1o receive an alloveaniee for the mainienance or
ferin niaintenance and expenses of procecding, as the case nn 0 he, from
her Iishand winder this section if she is living in adveltery, or if swvithout any
sufticient reason, she refises ta live with her hushand, or if they wre living
seperrately by mual consent

(30 On proof that any wite in whose favoir an order has been made under
this section is fiving in adultery, or thar without sufficient reason she refises
to five with her hushand. or that they are living separatelv by osuitual
consent. e Magistrate shalf cancel the order.”

temphasis supplicdi

In Chaneblag v Sirabai” this Court held that the ohject of maintenance

procecdings is not to punish a person lor his past neglect. but Lo prevent vagraney
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and destitution of a deserted wilke by providing her tood. clothing and shelter by
a speedy remedy. Section 123 of the Cr.P.C. is u measure of social Justice
especially enacted to protect women and children. and falls within the
constitutional - sweep of Article 13(3). reinforeed by Article 39 ol (he
Constitition.

Proceedings under Scetion 123 of the CrP.C. are stmmary i onure. In
Blunvan Molan Singh v Meena & Ors 3 this Court held that Section 125 of the
Cr.P.Cowas conecived w ameliorate the agony. anguish. Hnancial suffering ot a
woman wha had lett her matrimonial home. so that some suitable arrungements
could be made to enable her w sustain herself and the ehildren. Since it is the
sacrosanct duty of the husband to provide financial support to the wile and minor
chitdren. the husband was reguired to carn money even by physica! labour. i he
is able-bodied. and could nor avoid his obligation. exeepl on any legally
permissible ground mentioned in the statute,

The issue whether presunption of marriage arises when parties are in
five-in relittonship for a long period of time. which would give rise to o claim
WS, 125 Cr.P.Cocame up for consideration in Chanmuniva v Virendra Kunar
Singh Kusinvaha & Anr” before the Supreme Court. It was held that where a
man and a woman have cohabited for a fong period of time. in the absence of
legal necessities of o valid marriage. such o woman would be entitled to
maintenance. A man should not be allowed (o benelit from legad loopholes. by
epjoving the advantages of o do fucto marriage. without undertaking the dutics
and obligations of such marriage. A broad and expansive interpretation must be
given to the term “wite.” 1o include even those cases where a man and woman
have been Tiving together as husband and wite for o reasonably long period of
time, Strict prool” of marriuge should not be o pre-condition tor grant of
maintenance WS, 123 Cr.l”.C. The Court relied on the Malinath Committeg

Report on Retorms of Criminal Justice System published in 2003, which
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recommended that evidence regarding o man and woman living together for
reasonably Tong periad. should be sulficient to draw the presumption o
marringe.

The Taw presumes in favour of marriage. and against concubinage. when &
man and woman cohabit continuously {or a number of vears. Unlike matrimonia!
proceedings where strict proof’ of marriage is essential. in proceedings ws. 12+
Cr.P.C.sueh strict standard of proof is not necessary,

{e} Protection of Women from Domestic Vivlence Act, 2008 (“D. " der™)

Fhe DV Act stands on a separate footing from the Imws discussed
hereinabove, The DV. Act provides reliel w an uggrieved woman whoe i
subjected to “domestic violence.” The “aggrieved person™ has been defined by
Secetion 2a) to mean any woman who is. or has been. in a domestic relationship
with the respondent, and alleges to have been subjected to any act of domestic
vielence. Section 2017 defines ~domestic relationship™ to include a relationshiy:
between two persons who live, or have at any point of time lived together in
shared howschold. when they are related by consanguinity. marriage. or throug!.
a relationship in the nature of marriage, adoption, or are family members living
together as a joint family.

Section 2{q) of the Act delined “respondent” (o mean an “adult mak
person” who s, or has been. in o domestic relationship with the aggrieved
woman. In Hival P Harsora & Ors, v Kiswan Narottamdas Harsora & Ors!
this Court held that the “respondent™ could also be a female in a domesti
relationship with the aggrieved person. Section 3 of the D.V. Act gives a gender
neutral definition to “domestic violence”, Physical abuse, verbul abusc
emotional abuse and cconomic abuse can also be inflicted by women agains:
other women. Even sexual abuse may, ma given fact circumstance. be by onc
woan on anether. Section 17125 provides that the aggrieved person cannot he
evicted or excluded from a “shared household™, or any part of it by the
“respondent”, save in aecordance with the procedure established by Low. 1
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“respondent” is to be read as only an adull male person. women who evict or
exclude the aggrieved person would then not be covered by the ambit of the Act.
andl deteat the very object. by putting forward female persons who can eviet or
exclude the aggrieved woman from the shared household. The Court struck down
the words “adult male™ before the word “person™ in Section 2¢q) of the 2003 Act.
and deleted the proviso to Scetion 2(q). as being contrary to the object of the Act,

The expression “relationship in the nature of marringe™ as being akin to a
common Loy or a oe fuero marriage, came up for consideration in D, Feluscumy
v D Patehaiammal ' 1t was opined that o common laiw marriage is one whicl
requires that although a couple may not be formally married : (a) the couple hold
themselves out to society as being akin to spouses; (b) the parties must be of
legal age to marry; (¢) the parties must be otherwise qualified to enter into a legal
marriage. including being unmarried: and (d) the partics must have voluntarily
cohabited. and held themselves out to the world as being akin to spouses or a
stgnificant period of time. However. not all Tive-in relationships would amount
toarelationship in the nature of'marriage Lo avail the benelit of DV, Act, Merely
spending week-ends together. or a one-night stand. would not make it a
“domustic relationship™.

Fora five-in relationship to fall within the expression “relationship in the
nature of marriage™. this Court in Indra Sarma v, VK1 Sarma® aid down the
following guidelines @ (w1 duration of period of relationship: ¢b) shared
houschold: (¢) domestic mrrangements: (d) pooling of resources and {inancial
arrangements: (¢) sexual relationship: (1) children: (g) socialisation in public and
(hy intention and conduct of the parties. The Court held that these vuidelines were
only indicative. and not exhaustive.

“Domiestic violence™ has been defined in Section 3 of the Act. which
inchudes ceononvic abuse gs defined in Explanation 1 {iv} o Scetion 3. as

“Econamic abuse which means deprivation of aft or any ceopomic or
Sinancial resouwrces, rowhich the aggricved person is entitled wnder aiy liny

ar custont, swhether pavable under an order of a Court or otherwise, or
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swhich the uggrieved person requires out of necessity, including but not
limited to household necessities for the aggrieved person, or her children. ™

Ll

Section 17 by a non-obstante clause provides that notwithstanding anythmg
contained in any other faw for the time being in force, every woman in a domestic
relationship shall have the right to reside in the “shared household™. irrespective
of whether she has any right. title or benelicial interest in the same. Section 17

reaas is

“I7. Right to reside in a shared houselold:

(1) Notwithstanding anything contained household: in-any ather law for
the time being in force, every woman in a domestic refativnship shatl have
the rishs toreside i the shared houschald, whether or ot she has any right.
title or heneficial interest in the same,

(21 The uggrieved person shiall not he evicted or exeluded from the shared
Bengschold ar any purt of it By the respondent save in accordance with the
procedure established by lane ™

Section 19 deals with residence orders. erant of injunctive relicts. or for
alternale accommodation 7 pavment of rent by the respondent.

A three-judge bench of this Court in Satish Chander Alnga v Snefa Ahuji
has overruled the judgment in 8 R. Barra v Taruna Baira,  wherein a two judge
heneh held that the wife is entitled to clain a right of residence iy a “shared
household™ u/S.17 (11, which would only mean the house belonging Lo, or taken
on rent by the hushand, or the house which belangs to the joint family ol which
the hashand is a member. In Sazish Clander Afna (supral, the Court has held
that although the judgment in S K. Batra (supra) noticed the definition of shared
houschold under Section 2(s). it did not advert to difterent parts of the definition.
which makes it clear that there was na requirement [or the shared houschold to
be owned singly or jointly by the husband. or taken on rent by the hushand. [T
the interpretation given in SR, Butra is accepted. it would frustrate the object of

the Act. The Court has. taken the view that the detinition of ~shared househnld”

pvecided on LE 162020 i CLAL Mo, 248372020 by« berch vomprising of Hon bl Justices Asholb
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in Section 2s) s an exhaustive definition. The “shared houschold™ is the
houschold which iy the dwelling place of the aggrieved person in present time,
It the detinition of “shared household” in Section 2(s) is read 1o mean all the
houses where the aggrieved person has lived in a domestic refationship alongwith
the refatives of the hushand. there will be a number of shared houscholds. which
was never contemplated by the fegislative scheme. The entire scheme of the
legislation is to provide immediate reliet to the aggrieved person with respect to
the shared houschold where the agegrieved woman lives or has lived. The use of
the expression “at any stage has lived™. is swith the intent of not denving
protection to an agerieved woman merely on the ground that she was not hiving
there on the date of the application. or on the date when the | Jagistrate passed
the order wS. 19, The words “lives. or ai any stage has lived in a domestic
relationship™ has to be given its nonmal and purposeful meaning. Living of the
woman in a household must refer to a living which has some permanency. Mere
fleeting or casual living at different places would not make it a shared household.
The intention of the partics and the nature of living. including the nature of the
household. must be considered, to determine as to whether the parties intended
to treat the premises as a “shared houschold” or not. Seetion 20s) row. Sections
7 and 19 grant an entitlement in favour of an aggrieved woman (o the right of
residence in a “shared household™, irrespective of her having any legal interes
i the same or not. From the definition of “aggrieved person” and Trespondent™,
1t was clear that -

(1) itis not the requirement of law that the aggrieved person may cither
own the premises jointly or singly. or by tenanting it jainty or
sigly:

iy the houschold nay belong w o joint tamily of which the respondent
is a member, irrespective ol whether the respondent or the agerieved
person has any right. ttle. or interest in the shared household:

(i the shared houschold may either be vwned, or tenunted by the

respondent singly or joinlly,

"



The nght to residence WS, 19 is. however. not an indefeasible right.
especially when a daughter-in-faw is claiming a right against aged parents-in-
law. While granting relief w/S. 12 of the DV, Act. or in any civil proceeding.

the court has to batance the rights between the aggrieved woman and the parents-

-,
Seetion 20 provides tor monetany relief 1o the agerieved woman :
"2, Manetary reliefs. -

ol While disposing of an application under sub-section (1} of section 12

the Magistrate may direcr the respondein 1o pay nonetary refivd o mect the

capenses dnenrred and losses seffered by the qesricved person and any
cliild pf the aggrieved person as g resuft of dowestic vielenee and such relivl
may include, but ix not limited to.-

fetd the lnsy of carnines:

thi the medieal expenses:

feithe loss caused i to destruction. dusiage or removal of any property
Fromthe control of the agericved person: and

(i the mainfenance for the aegrieved person us well ax ber children, it anvy,
including an order under_or in addition (0 an order of maintenaice under
seefion 123 of the Code of Crindngd Procedure, 1973 12 of 19741 or any

other favw for the time being in force.

(22 The monetary reliet granted wnder this scction shall be adeguate, fuir
anted_reasonuble wnd consistent swith the siandard of living to which the

aggrieved person is aceustonid.

t31 The Magistrate shall Bave the posver 1o order an appropriare hump s
puvimeni or anonthly  pavmcins of maintenance. ax the nutiure wind
cireumstances of the case muay require ™

temphasis suppiied)
Section 20K provides that maintenance granted under the DLV, Act (o

an aggrieved woman and children. would he given effect to. in addition to an
order of maintenance awarded under Section 125 of the Cr..CL orany other law
m force.

Uder sub-section (6} of Section 20, the Magistrate may direct the employer
o debtar of the respondent. to divectly pay the aggrieved person. or deposit with
the court a porfion of the wages or salaries or debt due to or acerued 1o the credit
of the respondent. which mmount may be adjusted towards the monetary reliel

payable by the respondent,



Section 22 provides that the Magistrate may pass an order divecling the
respondent to pay compensation and damages’ for the injuries. including mental
torture and  emotional distress. caused by the acts of domestic vielence
perpetratedd by the respondent.

Seetion 23 provides that the Magistrate may grant an ox parte order.
inciuding an order under Section 20 for monetary reliel. The Magistrate must be
satisfled that the application liled by the aggrieved woman discloses that the
respondent is conumitting. or has committed an act of domestic violence, or that
there is a likelithood that the respondent may commit an act of domestic violence.
Insuch u case. the Magistrate is empowered to pass an ey parte order on the basis
of the atfidavit of the aggricved woman.,

Section 26 of the DV, Act provides that any relief available under Sections
18, 19,200 21 and 22 many also be sought in any legal proceeding before a Civil
Courl. Family Court or Criminal Court. Sub-section (2} of Section 26 provides
that the eeliel mentioned in sub-seetion {13 may be sought in addition to. and
dlongwith any other reliel that the aggrieved person may seek in a sutt or legal
proceeding betore a civil or eriminal court. Section 26 (3) provides that in case
any relie! has been obtained by the aggricved person in any proceeding other
than proceedings under this Act, the agerieved woman would be bound to inlorm
the Magistrate of the grant ol such reliel.

Section 36 provides that the DLV, Act shall be in addition to. and not
derogation of the provisions of any other law for the time being in Torce.

Conflicting judgments on overlapping jurisdiction

Same High Courts have taken the view that sinceeach procecding is distinet
and independent of the vther. maintenance granted i one procceding cannot be
adjusted or set-ofT in the other. For instance. in Ashok Singlt Pal v Manjulara '
the Madhya Pradesh High Court held that the remedies avatlable to an aggrieved
person under S. 24 of the HMA i independent of' 8. 125 of the Cr.P.CL Inoan
application tiled by the husband for adjustment of the amounts awarded in the

two proceedings. it was hield that the question as toowhether adjustment is o be
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{it)

granted. is a matter of judicial discretion 1o be exercised by the Court. There is
nothing to suggest as a thumb rule which lays down as a mandatory requirement
that adjustment or deduction of maintenance awarded w'S. 123 Cr.P.C. must be
off=set from the amount awarded under 824 of the HMA, or vice versi.

A similar view was taken by another single judge of the Madhya Pradesh
High Court in Mofan Swaroop Chathan v Mohini”

Simitarly. the Caleutta High Court in Sujit Adhikari v Tulika Adhikari™
held that adjustment is not @ rule. Tt was held that the quantum of maintenance
deterniined by the Court under HMA s required to be added to the quantum of
maintenanee WS, 125 CrnP.C.

A similar view has been taken in Chandra Mohan Das v Tapati Das™.
wherein a challenge was made on the point that the Court ought to have adjusted
the amownt awarded in a proceeding under 8,125 Cr.P.C while determining the
maintenanee o be awarded under S.24 of the HMA, 1955, 1 was held that the
quantum of maintenance detenmined under .24 of HMA was to be paid in
addition to the maintenance awarded in a proceeding under S.125 Cr.P.CL

On the ather hand. the Bombay and Dethi High Courts. have held that i
case of parallel proceedings. adjusiment or set=ofT must take place.

The Bombay High Court in a well-reasoned judgment delivered in 3 sl
v dparng & Anr U has taken the correct view, The Court was considering the

jssie whether interim monthly maintenance awarded under Section 13t

Section 20 {1iid) of the DV, Act could be adjusted against the maintenance
awarded under Section 125 Cr.P.C. The Family Court held that the order passed
under the 1.V, Act and the Cr.P.C. were both independent procecdings. and
adjustment was not permissible. The Bombay High Court set aside the judgment
ol the Family Court. and held that Section 2001 dy ol the DV, Act makes 1L elea
that the maintenance granted under this Act. would be in addition to an order o

maintenance under Section 1235 Cr.P.C.. and any other faw for the time being it
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force. Sub-section {3) of Section 206 of the DV, Act enjoins upon the aggricved
person to inform the Magistrate. it she has obtained any relief available under
Sections 8. 19.20. 21 and 22, in any other legal proceeding filed by her. whether
before a Civil Courle Family Cowrte or Coiminal Court. The objecet being that
while granting reliet under the DUV, Act the Magistrate shall ke into accoum
and consider it any similar relie! has been obtained by the aggrieved person,
Eventhough procecdings under the DV, Actmay be an independent proceeding.
the Magistrate cannot ignore the maintenance awarded in any other Jegal
procecdings. while determining whether over and above the maintenance already
awarded. any further amount was required to be granted for reasons to be
recorded in writing.
The Court observed :

SIS Wi Dimtend 1o emphasize iy the fact that the adfusument iy pormissible
aid the adjusmicnt can be allowed of the lower amownt aueainst the higher

e, Though the wife can sinndtaneansty cleim maintenance under the

differest cracimeids, i does qot iy wvay mean tat the hushand canbe

mgde fiubde 1o pay e maintenance avwarded in cach of  the said
proceedings.”

temphasis supplicd)

Fowas held that while determining the quantum of maintenance awarded
w25 CrP.Clothe Magistrate would wike into consideration the interim
maintenance awarded 1o the aggrieved woman under the DUV, Act.

- The dssue of overlapping jurisdictions under the HIMA and DUV, Act or
Cr.P.Cocame up tur consideration before a division bench of the Delhi High
Court i RD v BD™ whercin the Court hield that maintenance granted to an
agerieved person under the [V, Act, would be in addition to an order of
maintenance wS. 125 Cr.P.Co oor under the HMAL The fegistative mandaie
envisages grant of maintenance to the wife under various statutes. [twas nol the
ilention of the fegislature that once an order s passed in cither of the

maintenance procecdings, the order would debar re-adjudication of the issue of
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maintepance in any other proceeding. In paragraphs 16 and 17 of the judgment.
it way observed that

“16. 4 conjoint reading of the aforesqid Sections 20, 26 and 36 of DI Act
would clearly establish _that the provivions of DU et dedaling with

mctintenance are supplementary_to the provisions _of other lawys and

therefore maintenince car be granted 1o the aggricved person 154 wuder the

DV detwhichwould also Be in addition o any prder of maintenance arising
ant of Seefien 123 of Cr.PL

17O the comverse, Hoanv arder By passed by the Faorily Court mder

Scction 24 of HALL the same srondd nor debor the Court i the proceedings
arising out of DI ot or proceedings under Section 123 of Cr.P.CLinstituted
My the wife agerieved person claiming maintenance. However, it cannor He

faid down as ¢ proposition of lay that once an order_of matntenanee hay

heen passed by aay Court then the same cannogbe re-adfjndicated upon by

any other Cowrt. The levistative mandate cnvisages wrapt of maintendice

10 the wife ander various statutes sich as HMA, Hindu_Adoption and
Muaintenance Aet, 1936 thereinafivr referred 1o as "HAMA'L Section 125 af

Cr.PCoas well as Section 20 ¢f DV del, A such varions statutes have been

endoted o provide for the maintenance (o the wife amd i is nowherc e

imtention of He legistanure that once any order iy passed in either of e

proceedings, tie satel order woild debar re adindicarion_of the issue af

mainienance in ony other Court, ”

(emphasis suppliedy

The Court held that w'S. 2000hid) of the 12V, Act, maintenance wwardued
to the aggrieved woman under the DV s inaddition to an order o fmaintenance
provided v/S. 123 Cr.P.C. The grant of maintepance under the DV, Act would
not be a bar to seck maintenance /S, 24 o HMA.

Similarly. in Tamushree & Ors. v LS. Moorrhv.?* the Delhi High Cour
was considering a case where the Magistrite™s Court had sine die adjourned the
proceedings 1S, 123 Cr.P.Co on the ground that parailel proceedings fu
maiitenance under the DLV, Act were pending. In an appenl filed by the wile
before the High Court. itwas held that a reading of Section 2001 )(d) of the DV
Act indicates that while considering an application w8, 12 of the D.V. Act the

Court would toke into account an order o maintenance passed u'S. 125 Cr.p.C.

S RO Omline Del TUT4,
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or any other faw for the time being in force, The mere act that two proceedings
were initiated by a party. would oot imply that one would have to be adjourned
sine die. There is a distinetion in the scope and power exercised by the Magistrate
ander SO1250 Cr.P.Coand the DUV Act. With respect 1o the overlap in both
statutes. the Court held -

U3 Reading of Section 200 1idi of the DU et further sfovws that tie nwo
proveedings are independent of eacl other and have different scope, thongh

there is an overfop_{nsofar as the oyverfup is concerned_faw lay catered for

that evermualite and laid dovwen dhal at the time of consideration of _an
application for sram of muintenance wider Section 123 of the D17 et the
maintenance fived under Scction 23 Cr PO shall be taken indo accouin,

temphasis suppliedy

The issue whether maintenance w. 123 Cr.P.C. could be awarded by the
Magistrate. after permanent alimony was granted to the wite in the diverce
procecdings. came up for constderntion hefore the Supreme Court in Rakesh
Malhorray Krishne Mallora, ™ The Court held that once an order for permanent

alimony was passed. the same could be muodified by the sume court by excreising

its power w'S, 23(23 of HMAL The Court held that -

“16 Since the Parliament has empowered the Cowrt Under Section 25(2)
of the At and kepr a remedy intact and made available 10 the concerned
party seeking modification. the logical sequitur woudd be that the remedy
sa prescribed ought 1o be vxercised rather than creating mudtiple chamels
o remtedy seeking maintenance. Une can understand the situation wiery
considering the exigencies of the sintarion vad wrgeney n the matter, a wife
initiadlly prefors an application Under Sociion 123 of the Code to secure
madntenauee v order o sustain hersell, In such maters the wife would
cerfudanly be entitled 1o huve a puli-fledged adiudication in the form of anv
challenee raised before a Campercni Cowrt either ander the Aci Or simitor

sUCI CHacRnerts. Bul e reverse cannat be the aecepied sioenn
The Court directed that the application w/S. 125 Cr.P.C. o be reated as an
application w/S. 25321 ol HMA and be dispused ol accordingly.
{111) In Nagendrappa Natikar v Neelanune™ this Court considered a case where

the wile instituted a suit wider Section 18 of HAMA, after signing a consent
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(V)

fetter in proceedings w'S. 123 CeP.CLL ostating that she would not make am
further claims for maintenance against the husband. It was held that the
proceedings ws. 125 Cr.P.CLowere summary in nadure, and were intended
provide a speedy remedy to the wife. Any order passed w/S. 1253 CrPU by
compromise or otherwise would not foreclose the remedy w/S. 18 of HAMA.

In Sudeep Chaudhar: v Radha Chaudhar= the Supreme Court directed
adjustoient in a case where the wife had tiled an application under Section 127
of the Cr.P.C..and under HIMA. In the S. 125 proceedings. she had obtained w-
order of maintenance. Subsequently, in proceedings under the HMA, the wile
sought alimony. Since the husband failed to pay maintenance awarded. the wile
inftiated recovery proceedings. The Supreme Cowrt held that the mamtenance:
awarded under Section 125 Cr.P.C.omust be adjusted against the amount awarded
in the matrimonial proceedings under IIMA. and was not to be given over and
sbove the same.

Directions on overlapping jurisdictions

It is well setiled that a wife can make o claim {or maintenance under
ditferent statutes. For instance. there is no bar to seek maintenance both under
the DV, Actand Section 123 of the Cr.P.C . or ander HMALTUwould, however.
he incquitable to direet the hushand o puy maintenance under cach of the
proceedings. independent of the relict granted in o previous proceeding. 11
maintenance is awarded to the wife ju a previously instituted procecding. she 1
under a legal obligation to disclose the same in o subseguent proceeding for
maintenance. which may be filed under another enaciment. While deciding the
quantum of maintenance in the subsequent proceeding, the civil court/family
court shall fake into acconnt the maintenance awarded in any previoush
instituted proceeding. and determine the muintenance payable to the claimant.

To overcome the issue of overtapping jurisdiction. and avoid conflicting
orders being passed in different proceedings. we direct that in a subsequent
maintenance procecding. the applicant shall disclose the previous maintenance

procecding, and the orders passed therein. so that the Court would take into
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consideration the maintenance already awarded in the previous proceeding. and
grant an adjustment or set-olf of the said amount, If the order passed in the
previous proceeding requires any moedification or variation. the party would be

reguired (o move the concerned court in the previous proceeding.



1
{1

il

(ii1)

Payment of Interim Maintenance

The proviso o Section 24 of the HMA (inserted vide Act 49 of 2001 w.e.f
24.09.2001 ). and the third proviso to Section 125 Cr.P.C. (inserted vide Act 5t
of 2001 w.e . 24.09.2001) provide that the proceedings for interim maintenance.
shall as far as possible. be disposed of within 60 davs™ from the date of servie
ol notice on the contesting spouse. Despite the statutory provisions granting ¢«
time-bound period for disposal of proceedings for interim maintenance, we find
that applications remain pending for several vears in most of the cases, The
delays are caused by various factors. such us tremendous dockel pressure on the
Family Courts. repetitive adjoumments sought by parties. enormous dme taker
Jor completion of pleadings at the interim stage itsell cte. Pendency o
applications for maintenance at the interim stage for several vears defeats the
very object of the legislation.

At present. the issue of interim maintenance is decided on the basis o
pleadings. where some amount of guess-work or rough estimation takes place
so as o make o prime facic assessment of the amount 10 be awarded. [tis olter
seen that both parties submil scanty material, do not disclose the correct details
and suppress vital information. which makes 1 difficult for the Family Courts to
make an objective assessment for grant of interim maintenance. While there s ¢
tendency on the part of the wite to exaggerate her needs, there is a corresponding
tendeney by the husband (o conceal his actual income.

it has therefore become necessary 10 lay down a procedure to streamline
the proceedings. since a dependant wite. who has no other source of income. has
to take recourse o barrowings from her parents / relatives during the inteoegnum
tis sustain herself and the minor childrens (I she beging receiving intering
maintenance,

In the first instanee. the Pamily Court in compliance with the mandate of
Section ¥ of the Family Courts Act 1984, must make an endeavour for settlement
of the disputes. For this. Section 6 provides that the State Govermment shall. in
consultation with the High Courte make provision for counsellors to assist

Family Court in the discharge of ils lunctions. Given the farge and growin:



(vi)

pereentage of matrimonial litigation. it has become necessary that the provisions
of Seetion 3 and 6 of the Family Courts Act are given etfect to. by providing for
the appoinument of marriage counsellors in every Family Court, which would
help i the process of seitlement,

I the proceedings for scttlement are unsuccesstul, the Familv Court
wauld proceed with the matter on merits.

The party claiming muintenance either as a spouse. or as a partner in a
civilunion. five-in relationship, common law marriage, should be required to file
aconeise application for interim maintenance with timited pleadings. alongwith
an Affidavit of Disclosure of Assets and Liubilities before the concerned court.
as a mandatory reguirement.

On the basis of the pleadings filed by both parties and the Atfidavits of
Disclosure. the Courl would be fn a position 1o make an objective assessment of”
the approximate amount to be awarded towards maintenanee at the interim sluge.

The Delhi High Court in o series ol judgments beginning with Prneer
Kawr v Inderfie Singly Savelmer™ and tollowed in Kusim Sharma v Meabhinder
Kumar Sharma™ ¢ Kusum Sharma 1) divected that applications for maintenance
under the HMA. HAMA. DV, Act. and the Cr.P.C. be accompanied with an
Alfidavit ofassets. income and expenditure as preseribed. tn Kusion Shar 11
the Court framed a format of Affidavit of assets. income and expenditure to be
fled by both parties at the threshold of a matrimonial litigation. This pracedure
was extended o maintenance procecdings under the Special Marriage Act and
the Indian Divorce Act. 1869, In Kiesum Sharma 1112 the Delhi High Court
modified the tarmat o the Affidavit, and extended it o maintenance proceedings
under the Guardians & Wards Act. 1890 and the Hindu Minority & Guardianship
Act. 1936 I Kuswn Sharima 117 the Court took notice that the (iling of

Alfidavits wlongwith pleadings gave an unfair advantage 1o the party wha lifes
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the affidavit subsequently. In this judement. it was clarified that the Affida it
must be filed simultancously by both parties. In Kaswm Sharma F the Cotrl
consolidated the format of the Atfidavits in the previous judgments, and direetod
that the same be fled in mainienance procecdings,

Given the vastly divergent demographic profile of our country. which
comprises of metropolitan citics. urban arcas. rurdl arcas. tribal areas. ete.. it was
considered appropriate to elicit responses from the various State [egal Services
Authoritics (SLS457).

This Court vide its Order dated 17.12.2019 requested the National Legil
Services Authority (“NALSA™) 10 submit a report of the suggestions received
from the SLSAs for framing guidelines on the Affidavit of Disclosure of the
Assets and Liabilities to be filed by the parties.

The NALSA submiited a comprehensive report dated  17.02.2000
containing suggestions from all the State Legal Service Authorities througho
the country. We find the various suggestions made by the SLSAsS 10 be ol grent
ussistance in linalizing the Affidavit of Disclosure which can be used by the
Family Courts for determining the quanium of maintenance 1o be paid.
Keeping in mind the varied landscape of the country. and the
recommendations made by the SESAs. it was submitted that a simpliticd
Atfidavit of Disclosure may be framed 1o expedite the process of determinin g
the quantum of maintenance.

We feel that the Affidavit to be liled by parties residing in urban arcas.
would require to be eatirely dilferent from the one applicable to rural arcas. or
tribal areas.

For this purpose. a comprehensive Aflidavit of Disclosure of Assets and
Liabilities is being attached as Enclosure 1 and I1 (o this judgment.

We have been informed by the Mechalaya State Legal Services Authorin
that the State of Meghalaya has a predominantly tribal population. which ollows
a matrilineal system of society. The population is comprised ol three tribes viz.

the Khasis, Jaintia and Garo gribes. b Meghalaya, the voungest daughter is the

CDeciiud by the Dethi High Court vid Bboment dared 06083070,
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custodian of the property, and takes important decisions relating to famity

property in consubltation with her maternal uncle. The majority of the population

is employed in the vnorganized sector, such as agriculture. Under Section 10(26)

of the Income Tax Act 1961, the tribals residing in this State are exempted from

payment of income tax.

The Meghalaya State Tegal Services Authority has suggested that the
declaration in Meghalaya be made in the tormat enclosed with this judement as
Enclosure 11

(X1} Keeping in mind the need for o anitorm format of AfTidavil ol Disclosure
of Assets and Liabilities o be filed in maintenance procecdings. this Court
considers it necessary o frame guidelines in exercise of our powers under Article

136 read with Article 142 of the Constitution of Indis -

() The Affidavit of Disclosure of Assets and Liabilities annexed at
Enclosures LI and 111 of this judgment, as may be applicable. shall be filed
by the parties in all maintenance proceedings, including pending proceedings
before the concerned Family Court 7 District Court / Magistrate’s Court. as
the case may be, throughout the coun ry:

by The applicant making the cluim for maintenance wilt be required o file o
concise application accompuanied with the Altidavil o Disclosure of Assets:

¢y The respondent must submit the reply alongwith the Aflduvit of
Disclosure within a maxinium period of four weeks. The Courts may nat
grant more than two opportunitics for submission of the AlTidavit of
Disclosure of Assets and [iahilities to the respondeitt.

Hthe respondent deluy s in filing the reply with the Alfidavit. and seeks
more than two adjournments for this purpose. the Court may consider
exercising the power (o strike ol the detence of the respondent. if the conduct
is found  he wiltul and comtumacious in delaying the proceedings,™

On the failure 1o file the ARdavit within the prescribed Gime. the Family
Court ney proceed Lo decide the application For maintenance on basis of the
Atfidavic filed by the applicant and the pleadings on record:

S Reansiaiva vy Mudosdy Jain Crimimal Appeal Now. [124.] 130 200 decided vide hudgment 2407 2014,

)



(d)  The above format may be maodified by the concerned Court. if the
exigencies ol acase require the same. 1t would be left to the judicial discretion
of the concerned Court. to issue necessary direetions in this regard.

(¢} I apart from the information contained in the Affidavits of Disclosure.
any further information is required. the concerned Courl may  pass
appropriate orders in respect thereol,

iy Ifthere is any dispute with respect to the declaration made in the Affidavit
ol Disclosure. the asgrieved party may seek permission of the Court to senve
interrogatorics. and seek production of relevant documents from the opposite
party under Order X1 ol the CPC:

On liling of the Affidavit, the Court may invoke the provisions of Order
¥ of the C.P.C or Section 165 of the Pvidence Act 1872, if it considers ©
necessary to dosot

The income of one party is oficn not within the knowledge of the othel
spouse, The Court may invoke Scetion 106 of the BEvidence Act. 1872 11
necessary. since the income., assets and labilities of the spouse are within the
personal knowledge of the party coneerned.

(g)  Ifduringthe course of proceedings. there is a change in the financial status
of any party. or there is a change of any relevant circumstanees, or il sotiic
new information comes to lght, the party may submil an amended
supplementary alfidavit. which would be considered by the court at the time
of final determination.

(hy  The pleadings made in the applications for maintenance and replies filed
shuuld be responsible pleadings: i1 False stutements and misrepresentatiors
are made. the Courl mav constder initiation of proceeding u’S. o CrPCL
and for contempt of Court.

(i) In case the partics belong to the Eeonomically Weaker Sections ("EHS L
or are living Below the Poverty Line (7BPL7). or are casual labourers. the
requirement of {iling the Affidavit would be dispensed with.

(v The concerned Family Court/ Distriet Court / Magistrate’s Courl must

make an endeavour o decide the LA Tor Interim Mainienance by & reasand



order. within a period of four to six monihs at the latest. after the Alfidavits
of Disclosure have been filed before the court.

(ky A protessional Marriage Counscllor must be made available In even
Family Court.

Permanent alimony

(1) Parties may lead oral and documentary evidence with respect to income.
expenditure. standard of living. etc. before the concerned Court. fur lixing
the permanent alimony payvable to the spouse.

(i) In contemporary society. where several marriages do not last lor a
reasonable length of time, it may be inequitable to direct the contesting
spouse to pay permanent alimony to the applicant for the rest of her lile. The
duration of the marriage would be @ relevant factor 0 be taken o
consideration for determining the permanent alimony to be paid.

(i) Provision lor grant of reasonable expenses for the marriage of children
must be made at the time of determining permanent alimony. where the
custody is with the wite. The expenses would b determined by wking inio
account the financial position of the husband and the customs of the tamily.

(iv) Il there are anv trust funds  investments created byoany spouse
srandparents in favour of the children. this would abso be taken into

consideration while deciding the final child support.
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1)

Criteria for determining quantum of maintenance

The objective of granting interim - permanent alimony is to ensure that
the dependant spouse is not reduced o destitution or vagraney on account of the
Failure ol the martiage. and oot as i punishment to the other spouse, There is no
straitjacket formula tor fixing the quantum ol maintenance o be awarded.

The Factars which would weigh with the Court furer alia are the status ol
the partivs: reasonable needs ol the wile and dependant children: whether the
applicant is educated und professionally quaitied: whether the applicant has any
independent source of income: whether the income is sullicient to enable her to
maintain the same standard ol living as she was accustomed to in her matrimonial
home: whether the applicant was employed prior to her marriage: whether she
was working during the subsistence of the matriage: whether the wife was
required to sacrifice her employment opportunities for nurturing the lamily. child
rearing. and fooking afier adult members of the tamily: reasonable costs of
Htigation for o non=working wite.™

In Manish Jain v Akaksha Jain®® this Courl held that the financial
pusition of the parents ol the applicant-wife. would not be material while
determining the quantum of nuintenunee. An order of interim naintenance Is
conditionat on the circumstance that the wite or husband who makes o claim has
o independent income. suilicient for her or his support. fUIs no answer o4
claim of maintenance that the wile is educated and could support herselt. The
court must take into consideration the status ol the pariies and the capacity of the
spotse Lo pay for her or his support. Muintenanee is dependent upon factual
situations: the Couet shoutd mould the claim tor maintenanee based on ViUros
fuctors brought betore it

On the other hand. the Tinancial capacity ol the hushand. his actueal
inconte. reasonuble expenses Tor his own maintenanee. and dependant family

members wlhom he is obliged o maintain under the law . liabilities iFany. wotld
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(iii}

(3v)

be required to be taken into consideration. to arrive at the appropriate quanium
of maintenance o be paid. The Court must have due regard to the standard of
living of the husband. as well as the spiratling inflation rates and high costs ol
living, The plea of the hushand that he does not possess any source ol income
ipso fucto does not absolve him of his moral duty o maintain bis wife i he s
able bodied and has educational qualitications ™

A careful and just balance must be drawn between all relevant Lactors.
The test for determination of maintenance in matrimonial disputes depends on
the financial status of the respondent. and the standard of Tiving that the applicant
was accustomed 1o in her matrhnonial home, ™

The maintenance amount awarded must be reasonable and realistic. and
avoid either of the two extremes i.¢. maintenance awarded to the wite should
neither be so extravagant which becomes oppressive und unbearable tor the
respondent. nor should it be so meagre that it drives the wife to penury. The
suflicieney el the guantum has to be adjudged so that the wide is able to maintain
hersell with reasonable comtort.

Scetion 23 of HAMA provides statutory guidance with respect Lo the
criteria {or determining the quantum of maintenance. Sub-section (2) of Section
23 of HAMA provides the following factors which may be taken into
consideration : (1} position and status ol the parties. (i) reasonable wants of the
claimant. (i) if the petitioner/claimant is Hving separately. the justification Tor
the same. (iv) value of the elaimant’s property and any income derived trom such
property. (v} income from claimant’s own carnting or {rom any other source.

Seetion 2002y of the DV, Act provides that the monetary reliel granted to
the agerieved woran and — or the children must be adequate. fair reasonabic.
and consistent with the standard of Tiving to swhich the aggrieved woman was

accustonmed to in her matrimonizs! home.
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() The Delhi High Court in Bharat Hedge v St Sarof Hegde? laid down
the following tactors to be considered for determining maintenance
=1 Status of the parties.
2. Reasainable wants of the claimant.
3 The independent inconte and property of the claimant.
4 The number of persons. the nest-applicant Iy to mainiain.
3 The amoron shoudd wid the applicant io live i similar lifestyle us
e she enjoved in the matrimonial o,
6. Non-applicant’s Hubilitics, it any.
= Provisions for tood, clothing, shelrer, education. medical atremduney
and treatmicnt eie, of the upplicant.
N, Pavment capacity of the non-applicani.
Y Some eess work is oot raded one while estimating the income of the
neni-appdicant when wif e sources or correcl sourees are aot disclosed.
[0 The non-applicant o defray the cost of litigation.
i1 The amount awarded s (23 Cr PC Iy adinstable against the
amouit aearded w24 o the e 1707
i) Apart from the aforesaid factors  epumerated  hereinabove.  certain
additional factors would also be relevant for determining the gquantum of
maintenanee payvable.
() Age and employment of parties
In & marriage of long duration, where parties have endured the
relationship for seseral vears. it would be a relevant tactor to be taken into
consideration. On termination ol the refationship. if the wife is cducated and
professionally qualified. but had to give up her employvinent opportunitics o
fook after the neads of the Tamily being the primary caregiver to the minor
children. and the elder members of the Tamily. this tactor would be required
to be given due importance. This is of particudar relevance in contemporary
suciety. given the highly competitive industry stundards, the separated wife
would be required Lo undergo Tresh training to acquire marketuble sKills and
ve-train hersell to seeure a job in the paid workloree ta rehabilitie hersell.
With advancement of age. it would be ditticult for adependant wite to getan

casy entry into the work-lToree after a break of several years.
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{b} Right to residence

Section 17 ol the D.V. Act grants an aggrieved woman the right to live in
the shared houschold™. Scetion 2¢sy defines “shared houschold™ o include
the houschald where the agerieved woman lived at any stage ol the domestic
relationship: or the houschold owned and rented jomtly or singly by both, or
singhy by cither of the spouses: or a joint family house. of which the
respondent is i meinber,

The rieht of 4 waman to reside in a “shared houschold™ defined under
Sevction 2(s) entitles the aggrieved woman tfor right ol residence in the shared
houschold. irrespective of her having any legal interest in the same. This
Court in Satish Chander dhuja v Sneha Ahje® (supray held that “shared
household™ referred o in Scetion 2(s) is the shared houschold of the
aggrieved person where she was living at the time when the application was
filed. or at any stage Hved inoa domestic relwtionship, The living ol the
agerieved woman in the shared household must have adegree of permanence.
A mere (Teeting or casual living at ditferent places woukl not constitute a
“shared houschold™. TUis important to consider the intention of the parties.
nature of living, and nature of the houschold. to determine whether the
premises is 4 “shared houschold™. Section 2¢s) read with Scections 17 and 19
of the DUV, Act entitles o woman to the right of residence in a shared
houschold, irrespective of her having any legal interest in the same. There is
no requirenient of L that the husband should be @ member of the joint
amily. or that the houschold must belong to the joint family. in which he or
the agerieved woman has any right. e or interest. The shared househald
may not neeessarily be ossned or tenanted by the husband singly or jointly,

Section [4 (10 ol the 1V Act provides that the Magistrate may pass i
residenee order fnrer afia divecting the respondent to secure the same level of
alternate accommodation tor the aggrieved woman as enjoyed by her in the

shured household, While pussing such an order. the Magistrate may dircet the
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respondent to pay the reat and other payments. having regard to the linancial
needs and vesources ot the parties.

{c

—~—

Where wife is earning some income

lhe Courts have held that if the wile is carning. it cannot operate as @ bar
from being awarded maintenance by the husband. The Courts have provided
euidance on this issue in the following judgments.

In Shailja & Anr. v Khobbanna,™ this Court held that merely because the
wile is capable of caming. it would not be a sutficient ground 1o reduce the
maistenance awarded by the Family Court. The Court has to determine
whether the income of the wife is sutlicient to enable her to maintain herselt.
i accordance with the lifestyle of her husband in the matrimonial home. ™
Sustenance does not mean. and cannot be allowed to mean mere survival e

In Swnita Kaechwaha & Ors. v Al Kaelwvaha ™ the wile had a
postgraduate degree. and was employed as i teacher i Jabalpur, The husband
raised 2 contemion that since the wile had sufficient income. she would nol
require linancial assistance trom the husband. The Supreme Court repelied
this contention. and held that merely because the wite was caming some
income. it could not be a round to reject her claim for maintenance.

The Bombay High Court i Sarjay Deamodar Kale v Kalvail Sanjdy
Kale™ while relving upon the judgment in Sunite Kachwaha (supra). held
that neither the mere potential to carn. nor the actual earning of the wile.
howsoever meagre. is sufticient to deny the claim ol maintenance.

An able-bodied husband must be presumed to be capable of earning
sufficient money to maintain hix wile and children. and cannot contend thai
he is nat in a position to curn sulliciently to maintain his family. as held by

the Dethi High Court in Chander Prafash Bodhraj v Shita Reni Chandcr
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Prakas/t ™ The onus is on the husband to establish with necessary material
that there are sufticient grounds to show that he is unable to maintain the
tamily. and discharge his legal obligations lor reasons bevond his control. 1
the husband does not disclose the exact amount of his income. an adverse
inference may be drawn by the Court,

This Court in Shamin Faroogui v Shadiid Khar? cited the judgoent in
Cluanider Prakash tsupra) with approval. and held that the obligation of the
hushand to provide muintenance stands on a higher pedestal than the wile.

{d) Maintenance of minor children

The Hiving expenses ol the child would include expenses for food.
clothing. residence. medical expenses. education of children. Extra couching
classes or any other vocational tedining courses to complement the basic
education must be factored in. while awarding child support. Albeit. it should
be o reasonable amount to be awarded for extra-curricular 7 coaching classes.
and not an overly extravagant amount which may be claimed.

Fducation expenses of the children must be normaltly borne by the father,
I the wife is working and caming sufticiently. the expenses may be shared
proportionately between the partics.

{e

S

Serious disability or ill health

Serious disability or ifl health ot o spouse. child - children from the
marriage - dependant relative whao require constant care and  recurrent
expenditure. would also be o refevant consideration while quantiiving

maintenunce.
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Date from which Maintenance to be awarded

‘Fhere is no provision in the HMA with respect to the date trom which an
Order of maintenance may be made effective. Similaris. Seetion 12 of the DV,
Act. does not provide the date from which the maintenance is to be awarded.

Section 123(2) Cr.P.CL s the only stalutory provision which provides that
the Magistrate may award maintenance cither from the date of the order, or from
the date of application. *

In the absence of a unilorm regime. there is a vast variance in the practice
adopted by the Family Courts in the country. with respect to the date from which
maitenanee must be awarded. The divergent views taken by the Family Courts
are : first. from the date on which the application for maintenance was filed:
sccond. the date of the order pranting maintenance: third. the date on which the
summons was served upon the respendent.

Fron: date of application

Fhe view that maintemance ought o be granted [rom the date when the
application was made. is based on the rationale that the primary objeet of
maintenance laws is to protect a deserted wile and dependant children from
destitution and vagraney. 1 maintenance is not paid from the date ol application.
the party seeking maintenance would be deprived of sustenance. owing to the
time taken for disposal ol the application. which often runs into several years.

The Orissa High Court in Susaiita Mohane v Rabindra Nath Sahu® held
that the legishature intended o provide o sununary. quick and comparatively
inexpensive remedy to the neglected person. Where a litigation is prolomged.
cither on aecount of the conduct of the apposite party . or due to the heavy docket
in Courts. or for unavoidable reasons. it would be unjust and contrary to the
objcet of the provision, to provide maintenance from the date of the order.

In Neandne Charai Jena v. Sat. Nivoaia Jopa™ | he Orissa High Court swas

considering an application u-S. 123 Cr.P.C L wherein it was held that even though:

FOL Npvamame s b Shupsadoonbo o e 10K D ARE D CHE o0
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the decision to award naintenanee either from the date of application. or from
the date of arder. was within the diseretion of the Court. it would be appropriate
fo grant maintenance from the date of application, ‘T his was tollowed in Adrun
Kumiar Navak v Urmila Jena ™ wherein it was reiterated that dependents were
entited 1o receive maintenance from the date of application.

The Madhya Pradesh High Court in Krivhna Juin v Dharam Raj Jain®™
held that wwife may selup a claim for maintenance to be eranted from the date
of application. and the husband may deny it In such cases. the Court may [rame
an issue. and decide the samie based on evidence fed by parties. The view that
the “normal rule™ was o grant maintenance from the date of arder. and the
exception was o grant maintenance from the date of application. would he 1o
insert something more in Section 1232) Cr.P.C.. which the Legislare did not
mtend. Reasons must be recorded in both cases. e, when maintenance is
awarded from the date of application. or when it is awarded from the date of
order.

The faw governing payment of maintenance w's, 123 Ce.P.C. from the date
ol application. was extended to HAMA by the Allahabad 1igh Court in Gungu
Prasad Srivastave v Additional District Judge, Gonda & Ors.Y The Court held
that the date of application should alway s be regarded as the starting point for
pay ment ol maintenance. The Court was constdering a sait for maintenance w-S.
S of HAMAL wherein the Civil Judge direeted that maintenance be paid from
the date of judgment. The High Court held that the normal inference should he
that the order of maintenance would be etfective trons the date of application. A
party seeking maintenance would otherwise be deprived of maintenance due
the delay in disposat of the application. which may arise due o paucity of time
ol the Court. or on account of the conduct of one of the parties. In this case, there

was a deliy of seven vears i disposing of the suit. and the wile could not be
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made to starve till such time. The wile was held to be entitled to maintenance
from the date of application / suit.

The Dethi High Court in Laviesh Shukla v Rukmani held that where the
wife is unemploved and is incwrring expenses towards maintaining herselt and
the minor child / children. she is entitled to receive maintenance from the date ol
application. Maintenance is awarded o a wite to overcome the financial crunch.
which oceurs on account of her separation from her husband. It is neither a matta
ol lavour to the wile. nor any charity dong by the hushand.

From the date of order

The second view thal maintenance ought to be awarded from the date of
order is based on the premise that the gencral vule is o award maintenance fron
the date of order, and grant of maintenance from the date of application must be
the exception. The foundation of this view is based on the interpretation o°
Section 125(2) Cr.P.C. which provides

“ 27 v such allowance for the maiiicnance or interin maintenance and
expenses jor procecding shall be pavabie from the dute of the order. or. if
so_ordered. fron the daie of the applivation Jor mainfemaee or foterim
rtinrenance and vxpenses of proceeding. as the case iy be. N

templiasis supplied)

The words “or. it so ordered” in Seetion 123 has been interpreted to mead
that where the court is awarding maintenance from the date of application.
special reasons vught to be recorded M

In Bina Devi v State of P, (e Allghabad High Court on an
interpretation of $.125(2) of the Cr.P.C. held that when maintenance is directed
to be paid from the date of application. the Court must record reasons. II the
order is silent, it will be effective from the date of the order. for which reasons
need nol be recurded, The Court held that Section 1232) Cr.P.C.ois prima facie

clear that maintenance shall be payable from the date of the order.

D Rev Pl RS 13019 decided by the Delhi High Court vede € weder dated 281120108,
Y G Devi & O v St of Ligar Pradesh & Ors (280064 ALC T
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The Mudhva Pradesh High Court in mit Verma v Sangeeta Verma &
Ors directed that maintenance ought to be granted from the date of the order.
From the date of service of summons

The third view Tollowed by some Courts is. that matntenance vught to be
eramted from the date of service ol summons upon the respondent.

The Keralu High Court in S Radhakumari v KMK. Nuir ™ was
considering an application for interim maintenance preferred by the wite in
divoree proceedings {iled by the hushand, The High Court held that maintenance
must be awarded to the wite from the date on which summons were served in
the main divorce petition. The Court relied upon the judgment of the Caleutta

57

High Court in Senir Bunerjee v Stjata Banerjee.”” and held that Section 24 of
the HMA does not contain any provision that maintenance must be awarded from
a specitic date. The Court may. in exercise of its discretion, award maintenance
from the date of service of sumnions,

The Orissa High Court in Gowrl Das v Pradyimne Kamar Das™ was
considering an application for interim maintenance filed w/S. 24 HMA by the
wife. in u divorce petition instituted by the husband. The Court held that the
ordinany rule is to award maintenance from the date of service of summons. t
was held that in cases where the applicant in the maintenance petition is also the
petitioner in the divorce petition. maintenance becomes payable from the date
when summons is served upon the respondent in the main procecding.

In Kedpeana Das v Surat Kumer Das? the Orissa High Court held that the
wife was entithed to maintenance from the date when the husband entered
appearance. The Court was considering an application for inferim maintenance
wS. 24 HMA ina petition for restitution of conjugal rights filed by the wite. The
Family Court awarded interim maintenance to the wile and minor child from the

date of the order. In an appeal filed by the wile and minor child seeking

HORR No, 354250019, decided by the Wladbng Pradesh High Count enfe Order dited 35012020,
AIR 19B3 Ker 139,
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maintenance from the date of application, the High Court held thal the Family
Court had fatled to assign any reasons 10 support of its order. and directed :

w4 Learaed Judge, Family Court-hus no assigned any reason as fowhy

he passed the erder of interim muaintenance w.e f the date of order. When

admittediy the parties are living separately and prima tacte it appears that

order shoudd harve been passed for pavinent of fiterin nuintenance fron

the dute of appearaice of the Oppoyite Paroc-lshand .

(emphasis supplicd)

Discussion and Directions

The judgments hercinabove reveal the divergent views of different High
Courts on the date [rom which mamtenance must be mvarded.

Even though a judicial discretion is conferred upon the Courl to graw
mainlenance either from the date of application or from the date of the order i
S, 1252y Cr.P.C.. it would be appropriate to grant maintenance from the date o
application in all cases. including Section 123 CrP.C, In the practical working,
of the provisions rclating to maintenance. we find that there is stgnificantdelay
in disposal of the applications for interin maintenance for years onend, Jt would
therefore be in the interests of justice and fair play that maintenance is awarded
from the date of the application.

S this Court

tn Shail Kimari Devi and Ors. v Krishnan Bhagwan Patiak
held that the entitlement of maintenance should not be left to the uncertain dat -
of dispusal of the case. The enormous delay in disposal of proceedings justifies
the award of maintenance from the date of application. In Bhuavan Mohan Sing.
v Meene™ this Court held that repetitive adjournments sought by the hushand ia
(hat case resulied in delay ol 9 yvears in the adjudication of the case. The delay in
adjudication was not only against human rights. but also against the hasig
embodiment of dignity ot an individual. The delay in the conduct of the
proceedings would require grant of maintenance to date back to the date of

apphication.
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The rattenale ot granting maintenance {rom the date of application finds
its roots in the object ol enacting maintenance legislations. so as to cnable the
wife to overcome the financial crunch which accurs on separation [rom the
husband. Financial constraints of a dependant spouse hampers their capacity Lo
be effectively represented belore the Court, I order to prevent a dependant from
being reduced to destitution, it is necessany that maintenance is awarded from
the dute on which the application for maintenance is fited betore the concerned
Court,

I Badshal v Urmile Badshali Godse * . the Supreme Court was
considering the interpretation of Section 125 Cr.P.C. The Court held -

C13a0 Lpurposive interpretation needs to be given o the provisions of
Section 125 CrPC While dewding swith the application of u destituie wife or

hapless children or parems under this provision,_the Court is dealing with

the marginadised seetions of the sociery. The purpose is 1o achieve " social

fustive " wlieh s the constitutional vision, ensheined in the Dreamble of the
Constitution_of India. The Preamble 1o the Constitution of hdia clearty

siynals that we have Chosen the demacrasic path weder the rule of sy 1o

achiivve the paal of securivg tor all s citizens, justice. tberoe, cqualine aind
dratereity e specitically hishlichins aohieving their social fuvtice. Therepore,

it hecantes the boniden dune of the conrts o advance the cause of the social

fustice While_giving ierprctation (o o particalar provision, the court i

supposed ro bridee the sap henveen e L and socien. ™

temphusis supplied)

It has therefore becone necessary o issue directions to bring aboul
uniformity and consisteney in the Orders passed by all Courts, by directing that
nutittenance be awarded trom the date on which the application was made before
the concerned Court. The right 1o cluim maintenance must date hack to the date
af filing the application. since the period during which the maintenance

procecdings remained pending is not within the eontrol of the applicant.
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(1i1)

(i)

Enforcement of orders of maintenance
Enforcement of the order of maintenance is the mast challenging issuc.
which is encountered by the applicants. 11 maintenance is not paid in a timely
manner. it defeats the very object of the social wellare fegistation. Ixecution
petitions usually remain pending for months, i not years. which completely
nulifies the object of the law. The Bombay Thigh Court in Sushila Viresh

Chhaveda v Viresh Nagsi Chirovda™ held that ;

“The direcrion of nterim alimony and cxpenses of litigation wder Section 24
is ome of urgency and it st be decided as somas i iy ratisid and the faw tukes
care that nobody is disabled from prosecuting or defeiding the matrimonial
cuse by starvation or fuck of frmds. ™
An application for exceution of an Order of Maintenance can be filed
under the following provisions :

(a) Section 28 A of the Hindu Marriage Act. 1936 v, Section 1R of the Family
Courts Act. 1984 and Order NXI Rule 94 o' the CPC for executing an Ordel
passed ander Section 24 of the Hindu Marriage Act (belore the Family
Courlh:

(b) Section 20161 of the DV Act (hefore the Judicial Magistrate): and

(e} Seetion 128 of Cr.P.C. hetore the Magistraie™s Court.

Section 18 of the Family Courts Act, 1984 provides that orders pussed b
the Family Court shatl be exeeutable in accordance with the CPC - CrbC

Section 12331 of the Cr.P.C provides that il the party against whomn the
order of maintenance is passed fails to comply with the order of maintenance.
the same shall be recovered in the manner as provided for fines. und the

Magistrate may award sentence of imprisonment for a teom which may extend

(o one month. or until payment. whichever is caelicr.

Striking off the Defence

Some Family Courts have pussed orders Tor striking o1 the defence of/the
respondent in case ol non-payment o mainienanve. so as W Facilitate specdy

disposal of the maintenanee petition,
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In Kuwshalva v Mukeshr Jain®', the Supreme Court allowed a Family
Court o strike ofl the defence of the respondent. in case of non-pavment of
maintenance in accordance with the fnterim order passed,

{1 The Punjub & Harvana thgh Court in Bani v, Parkasit Singli® was
considering a case where the hushand tailed o comply with the maintenance
order. despite several notices, tor o period ol over two vears. The Court taking
note of the power o sirike ofl' the defence of the respondent. hield that :

“Lave i not that poverless s not o hring the husband (o hook. It the
fusheust has fuiled (o make the payment of maintenance aned litisaion
exponses foowife, biv defence he sirvick o

STIE The Punjab & Harvana High Court in Mohinder Terma v Sapne, ™
discussed the issue ot striking off the defence in the following words ;

UNCSection 24 of e e empevvers the nearimonial court (o wwvard
muimenaitee pendente fite and ulso litigation expenses 1o u needv and
indigent spouse so tat the proceedings can be conducted withow any
Bardship on lix or ler pare: The proceedings under this Scetion are
Senmiars inadure aod cositers a substantial vight onthe applicant during
the pendency of the procecdings. Where this amount s nor paid oty
applicant, then the very object and purpose of this provision standy
defevivd, No doubhiremeds of excoution of decrec or order passed by the
wdivimonial court is available wider Section 284 of the  ler but the sume
would not be u bar 1o siriking off the defence of the spouse who vielates
the interim order of mainitenaiice ad litieation expenses pussed by the
said Court, T other wards, the siriking off the defence of the SPONse 101
fhanauring the cowrt's intering order is the instunt relict 1o the needy one
instead of waiting cidiessiv il ins exeeution wader Section 280 of the Act.
Where e spouse who is do v mainecnance jails o discharoe the
liabiliey. the other Spouse cannot he foreed 1o adopt time consunring
exectition procecdings for realixing the amount. ot cannot be a miie
sprectator watching flagrant disobedicnce of the interim orders pussed by
it siwnwing its helplessiess B s inseant impdementation. I woudd, thus, he
appropridte ever e aisence of aiy specific provision o that efiect in
the et do strike off the detence of the erving spouse iz exercise of i
nlicrent poveer wder Scetion 131 of the Code of Civil Procediure read
with Section 21 af the et ranher than o feave the agaricved party o seck

Ry

ity enforcement thrangh cxectaion as excention is « fone and ardious
procedure. Needless o say, ddie remcdy nader Section 284 0f the Ao
regarding excecution of decree or intering order does nor stand obliterated
or extinguistied by sweiking off the defenee of the defandting spouse. Thus,
where the spowse whe by divected 1o pay the maintenanee and litivation

POrminal Appueal Now LI20-11300 2009 deciend v Ao Tademient Jdated 2407 2oLy,
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{iv)

cxpenses, the fegal consequences for ifs mon-payinent are thett the defence
of the said spanse is fiable to he struck ol
temphasis supplied)

The Dethi High Court in Satish Kumar v Meena® held that the Family

Court had inherent powers to strike off the defence of the respondent. to ensure

that no.abuse of process of the court takes place,

The Delbi High Court in Smi. Santosh Sehgal v Stri Mwrari Lat Sehget ™

framed the following issue for consideration @ “Whether the appeal against the

decree of divoree filed by the appellani-wife can be allowed straighonvay withoul

hearing the respondent-hushand i the event of his jailing 1o pav interbn
e - ¥ Lo .

maintenance and litigation expenses granted (o the wife during the pendency of

the appeat.”

a.:“

The retorence was answered as follows :

The referenive to the portion of the judgment in Bani's case extracied here-
itbove world show that the Punjab and Hurvana High Court and Orixsa
Page 2216 High Court have taken i inaninions vigw thui in caxe the
lrshand comuiiis defondt in puynent of inierinemadatenanee v hisavite and
childdren then he is not entitled to any manimonial relief in proceediigs by
ar against him. The view faken by Punjob and Hervana High Cowrt o
Bani’s cust has been follonved by a Single Judge of this Ceurt i Sarish
Kumar v, Meena . B tewd fo agree with this view ax it s i copsindiee
with the first principie of law, We are of the view that when a husband is
negtivent il does not pay maintenance 1o hiv wife as awarded by the
Conri, their luny such a person is entitied to the refict claimed hy him in the
matrimonid proceedings. e have vo hesitution in helding that in case fhe
huesbapidd fuils to peoy meinicnaree and (itigatinm expenses o his wify orunted
by the Court during the pendency of { b appead, then the appead filed by tie
wife against the deeree of divoree granted by the teial conrt i favor of the
Inishand as (o be alfowed. Henee the guestion referred o us for devision
is unswered i the affirmative.”

The Coart concluded that i there was non-payment of interim

maintenanee. the defence of the respondent is liable to. be struck oft, and

appeal filed by the appetlant-wife can be allowed. without hearing

respondent.
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(v} The Punjab and Haryana High Court in Grrvinder Singh v Murti & Ors,™
was considering a case where the trial court stuck oft the defence of the husband
for non-payment ol ad-interim maintenance. The High Court set aside the order
of the trial courtl. and held that instead of following the correct procedure lor
recovery ol interim mainlenance as provided u'S. 123 (3) or Section 421 o' the
Cr.P.CL the trial court erred tn striking oftthe defence of the husband. The error
of the court did not assist in recovery of interim maintenance. but rather
prolonged the fitigation between the parties.

(vi) The issae whether defence can be struck ot in proceedings under Section

E25 CrP.Cocome ap betore the Madhya Pradesh High Court in Penkaresinvar
Dwivedi v Ruchi Dheivedi™ The Court held that neither Section 125(3) of the
Cr.P.Conor Section 10 of the Family Courts Act either expressly or by necessary
implication empower the Magistrate or Family Court to strike off the defence. A
statatory remedy tor recovery of mamtenunce wis available. and the power to
strike of 1 defence does not exist i g proceeding WS, 1235 Cr.P.C. Such power
cinnaol be presumied 1o existas an inherent or implied power. The Court placed
rehiance on the judgment ofthe Kerala High Court in Dovis v Thomas.” and held
that the Magistrate does not possess the power 1o strike off the defence for tilure
Lo pay Interim maintenance,
Discussion and Directions on Enforcenient of Orders of Maintenance
The order or decree of muintenmance may be entoreed like a decree of o
civil courte through the provisions which are available for entorcing a muones
decree. including civil detention. attachment of property. ete. us provided by
variots provisions of the CPC, more particuarly Sections 31, 350 38 o0 read

with Order XXI.

Cdwevindor Nenghrs Miear & Oes Bilu) NI 35y,
CH2DTS DN 03 A

Rarmataba Bligh Court arlicned this view in fuindiva Busree v Resdar & drr 2009 SCC Ond ine R
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Striking ofT the defence of the respondent i3 an order which ought to by
passed in the lastresort. if the Courts find default to be wiltul and contumacious.
particwlarly to o dependant unemployed wite. and minor children.

Contempt proceedings tor willul disobedience may be inttiated before th

appropriate Courl.



VI Final Directions
In view of the foregoing discussion as contained in Part B - 1 to V of this
Judgment. we deem it uppropriate 1o puss the following directions in exercise of
our powers under Article [42 of the Constitution of India -
(a) Issue of overlapping jurisdiction
To overcome the issue of overlupping jurisdiction, and avoid contlicting
orders being passed in different proceedings, it has become necessary 1o issue
directions in this regard, so that there is uniformity in the practice followed
by the Family Couns/District Courts/Magistrate Courts throughout the
couniry. We direct that:

{1} where successive claims for maintenance are made by a party
under different statutes, the Court would consider an adjustment or set-
off. of the wmount awarded in the previous proceeding/s. while
determining whether any further amount is to be awarded in the
subsequent proceeding:

(i it is made mandatory for the applicant to disclose the previous
proceeding and the orders passed therein, in the subsequent proceeding:

(11} if the order passed in the previous proceeding/s requires any
modilication or variation, it would be required 1 be done in the same
proceeding.

(b) Payment of Interim Maintenance
Vhe Alfidavit of Disciosure of Assels and Liabilities annexed as

Enclosures I, I and I of this judgment, as may be applicable, shall be filed

by both parties i all muainfenunce proceedings. including pending

proceedings before the concerned Family Court / Distriet Court / Muagistrates

Court. ux the case may be. throughout the country.

(e} Criteria for determining the quantum of maintenance
For determining the quantum of muintenance payable to an upplicant, the
Court shall tike into sccount the criterin enumerated in Part B ~ M1 of the

Judgment.
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The aforesaid factors are however not exhaustive, and the concemed
Court may exercise its discretion to consider any other factor/s which may be
necessary or of relevance in the facts and circumstances of a case.

(d) Date from which maintenance is to be awarded

We make it cear that maintenance in all cases will be awarded from the

date of filing the application for maintenance, as held in Part B - IV above.
(e) Enforcement / Execution of orders of maintenance

For enforcement / execution of orders of maintenance, it is directed that
an order or decree of maintenance may be enforced under Section 28A of the
Hindu Marriage Act, 1956; Section 20(6) of the D.V. Act; and Section 128
of Cr.P.C., as may be applicable. The order of maintenance may be enforced
as 4 money decree of a civil court as per the provisions of the CPC, more

particularly Sections 51. 55. 58, 60 r.w. Order XXL

Before we part with this judgment. we note our appreciation of the
valuable assistance provided by the Ld. Amici Curice Ms. Anitha Shenoy and
Mr. Gopal Sankaranarayanan, Senior Advocates in this case.

A copy of this judgment be communicated by the Secretary General of
this Court. to the Registrars of all High Courts. who would in turmn circulate it to
all the District Courts in the States. It shull be displayed on the website of all
District Courts / Family Courts / Courts of Judicial Magistrates for awareness

and implementation.
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Enclosure I

Affiduvit of Asscts and Liabilities for Non-Agrarian Deponents

b orso o Laged abowt vears. resident of
o dahereby soleminly attiem and declare as under:

A. Personal Information
1. Name:

2 Age/Sex:

3.0 Qualifications (Fducational and Professional i

4. Whether the Applicant is staying in the matrimonial house . parental home
separate residence. Please provide the carrent residential address of matrimonial
home or place of residence and dewils of ownership of residence. it owned by other
family member.

3. Date of marringe:

6. Date of separation:

Gieneral monthhy expenses o the Applicant (rent. houschold expenses. medical

bitls, trunsportation. cie.y:

B. Details of Legal Procecdings and Maintenance being paid
L. Particulars of any ongoing or past fegal proceedings with respect to maintenance

or ¢hild support between the Applicant and Non-Applicant.

2. Whether any maintenance has been awarded inany procecding arising under the
DV AL CrPCl HMAL TIAMAL et B ves, provide details ol the quantum of
maintenance awarded in the proceedines,

3. Isooprovide particulars thereot. alongwith a copy ol the Order/s passed.

4. Whether the Order ol maintenance passed in cartier procecdings has been complivd
with. I not. arrears of maintenance.
Whether any voluntary contribution wwards maintenanee has been mades will be
made in the Tuture” I yes: provide details of the same.
C. Details of dependant tamily members
1. Details of Dependint famils members, i any.
1. Relationship with dependunts:

bo Aze and sex ol dependant s

el
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2. Bisclose it any independent source s of income of the dependants, including
inferest income. assets. pension. x liability on any such income and any othor
relevant details.

3. The approximate expenses incurred on account of the dependant.

Mcdical details if any, of the Deponent and/or dependant family members

L. Whether either party or child “children is sulfering from any physical © ment]

disability. or any other serious ailment. 11" ves. produce medieal records.

2. Whether any dependant family member has serious disability. requiring continuo
medical expenditure, Iy es. produce disability certificate and approximate medic.
expenditure meurred on such medical treatment,

3. Whether either party or child children or any other dependent family member

sultering from life-threatening discases. which would entail expensive and reguli ¢
medical expenditure I ves. provide detuils of the same along with summany of
previous details of hospitalisation medical expenses incarred.

Details of Children of the parties

1o Number of ehildren from the existing marriage - marital relationship’ previons

marriuaye
2. Name and age of chiidren
RS

Details of the parent who has the custody of the children.
4. Expenditure for maintenance of dependant children.
2. Towards food. clothing and medical expenses
b Fowards expenses tor education, and o summary of general expenses
¢ Towards expenses. i any. ol uny extra educational. vocutionad or protessionat
educational  course, specialised training or special skills programme o
dependent children,
do Details of any loan. mortgage. charee incarred or instalment plan {being paid or
pavabled i any. on aceount of any educational expenses of ehildren.

3. Whether any voluntary contribution by cither of the parties is being made towards
these educational expenses. 11 ves, provide details of the same. Also provide in
estimate of any additional centribution that may be required.

6. Whether any financial support is being prosided by athird party for the education il

expenses ol the children’”



F. Details of Encome of the Deponent
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Name of cmplover:

Designation:

MMonthly income:

(Fengaged in Government Servive, lurnish latest Salary Certificates or current Pay
Slips or proot of deposit in bunk account. if being remitted direetly by emplover,
If engaged in the private sector. turnish o certificate provided by the emplover
stuting the designation and gross monthly income of such person. and Form 16 for
the relevant period of current emploviment.

I amy perquisites. benelits. house rent allowanee. travel allowanee, dearness
allowance or any other serviee benetit is being provided by the employer during
the course of current emplos ment.

Whether assessed o income tax!

I yes. submil copies of the Income Tax Returns tor the periods given below :

(iF One year prior to marragye
iy One year prior (o separation

(i) At the time when the Application tor maintenance is filed

Income from other sources. such as rent. interest. shares. dividends. capital gains,
FDRs. Post office depesits. mutual funds. stocks, debentures. agriculture. or
businiess, il any. alongwith THN in respect ot any such income.

Furnish copies of Bank Statement of all accounts for the lust 3 years.

Assets (movable and immuovable) owned by the Deponent

l.
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Sell-acquired property, if any;

Propertices jointly awned by the parties alter marriage:

Share inany ancestral property:

Other joint propertivs of the parlies taccounts! imvesiments! FDRY mutual Tunds.
stocks. debentures etea). their value and status of possession:

Stutus of possession of immovable property and details of rent, it leased:

Details of loans wken or given by the Deponent

Briet” deseription of jewellery and ormaments of parties acquired during Jafter

MArrkage



H.

8. Details of transter deeds or transactions of alienation ol properties previousl:
owned by the applicant. executed during the subsistence of the marrage. Als
provide briel reasons for such sale or tansaction. 11 any.

Details of Liabilities of the Deponent

1. Loans. Habilities, mortgage. or charge outstanding against the Deponent. il any,

{4

Details of any EMIs being paid.

3. Date and purpose of taking loan or incurring any such Fability:

1 Actual amount borrowed, i any. and the amoeunt paid upto date of Oling the
Affidavit:
S Any other information which wourld be refevant to deseribe current labilities of the

Deponent.

Self-employed persons / Professionals / Business Persons / Entreprencur

1. Briel deseription of nature of business profession vocation/sel fremploy ed woik
delivity,

> Whether the business/profession sett-employ ment is carried on as an individust,
sole proprictorship concern. partnership concern. LY. company or association of
persons. HUE, joint family business or any ather form? Give particulars of
Applicant’s share in the partnership business. professional  association seil-
cmploviment. In case of partnership, specity the share in the protitlosses of the

partnership.

fad

Net Income Trom the business profession- partnershipeseli-employment.

4. Business‘partmership/sel Cemployment labilities, iFany. in case of such activity

A

In case of business of company. provide bricl details of last audited balance sheet
to indicate profit and koss of the compans in which such party is in business it
cumpany.
6. In case of a partnership fan. prinide details of the Tilings of the last Income 1y
Retwrn of partnership,
In case of sch-emploved individual, provide the filings of the last Income Tax
Return Trom any such professional businessivocational activity.
Information provided by the Deponent with respect to the income, assets and

linbilities of the ather Spouse

1. Educutional and professional qualifications of the vther spouse:

G}
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Whether spousc is carning™ 1 so. give particulars ol the occupition and income of’
the spousc.

IF not. whether hefshe is staving in hisher own accommaodation. or in a rented
accommodatton or inaccommodation provided by ciployer/business/partnership?
articnlars of assets and ahilities of gpouse as known o the deponent. alongwith

any suppuorting documents.

Details of Applicant or the other Spouse, in case parties are Non-Resident Indians,

Overseas Citizens of India, Fercign Nationals or Persons living abroad oultside

India.

I,

ferd
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Details of Citizenship. Nationality and current place ol residence. it the Applicant
o other speuse is residing abroad outside India, temporirily or permanently.
Details of current emplos ment and Latest income in foreign curreney of such
applicant:spouse. duly supported by relevant documentation of cmplovment and
meaine Trom such foreign eniplover or overseas institution by way of employment
letter or testimonial from forcign employer or overseas institution or Luest relevant
bank statement,

Details of houschold and other expenditure of such applicant’spouse in foreion

jurisdiction.

Details of tax liability of applicant-other spouse in toretgn jurisdiction.

Details ol income of applivant other spouse from other sources in Indicforeign

Jurtsdiction.

Detatls off expenses incurred or contribution made on account of spuusid
muintenance, child support or any other educationa expenses, medieal (reatment
ol spouse or children,

Any other relevant detail of expenses or liabilities. not covered under any of the
above headings and anv other Habilities to any other dependant family members in

India or abroad,
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Declaration

i declare that | ohave made o full and accurate disclosure of my weome
expenditure. assets and labilities from all sources. 1 further declare lhat | have ne
assets, income., expenditure and habilities other than as stated in this affidavit,

[ undertake to inform this Court immediately with respeet to any materiad changs
i my employment. asscls, iNCOme. expunses or any other information melude:d
in this affidavit.

[ understand that any false statement in this alfidavit. apart from being contemyl
of Court. may also constitute an affence under Scetion 199 read with Section-
191 and 193 of the Indian Penal Cade punishable with imprisonment upto seve
vears and fine. and Section 209 ot Indian Penal Code punishabie wity
imprisonment upto two vears and fine. Fhave read and understond Sections 19

193,199 and 209 of the Indian Penal Code. 1860

DEPONENT

Verification

Verifiedat  onthis day ot lhat the cantents of the above affidavy
are true 1o my personal knowledge, no partof it is talse and nothing material hos
been cotieealed therefrom, whereds the contents of the above affidavit relating o
e assels, mcome amd expenditure of my spouse are based on information
belicved to be teue on the basis of record. T urther verily that the cupics ol L

documents fibed along with the affidavitare the copies of the originals.

DEEPONENTY

Ho



[

‘e

)

=

Y,

140,

Enclosure 11

Details tor Affidavit for Agrarian Deponents (Krishi)

Total extent of the rural findss owned. or the speciiic share holding in the sume
fand:

Jamabuandis /- Mutations to show ownership

Location of the land owned by the parly.

Nature of lund @ whether wet fand o dry Tand.

Whether such land s agriculteral land or non-agricultural land:

Nature of agriculture - horticulture

Nuture ol eraps cultivated during the year

IFrural land is not cultivable, whether the sume is being used tor business. leasing
OF GLher QCHVEY ¢

Income generated durtng the past 3 seurs from thwe land.

Whether any Tand is taken on lease “battai for any other term used for a fease in the
local wrea of the concerned jurisdiction where rural Jagricaltural land is locuted )
) Whether owner of any Hyestoek. such as hufTaloes, cows. goats. cattle, pouitry .
fishery. bee Keeping. pigaery eten the number thercof and Income generated
therefrom??

(bt Whether engaged induirs farming. poultry, 11sh farming or any other livestock
activity,

Loans, 1 uny obtained agatst the lind. Fumnish details of such loans.

Any other sources of income :

ftbilitios. i any

Ay other relevant information :



FJJ

Declarition

I declare that 1 have made a full and accurate disclesure of my meome.
expenditure. assets and Habtiities from ail sources. | further declare that Fhave o
assels, income. expenditure and labilities other than as stated in this atfidavid

I undertake to inform this Court immediately with respect to any material change
in My emplovment, assels, income. expenses or any other information included
i this aftidavit.

I understand that any false statement in this alfidavite apart from being contempl
of Court, may constitute an offence under Section 199 read with Sections 191 and
193 of the Indian Penal Code punishable with imprisonment upto seven years ar-
fine. and Section 2008 of Tndian Penal Code punishahle with imprisonment upto
two sears and fine. T have read and understood Sections 191, 193199 and 269

ol the hndian Penal Code. 1861,

DEPONENT

Verilteation

Veriftedat onthis dav ol that the contants of the above attidavitae
true to my persenat knowledge, no part olitis talse and nothing material has beon
concealed therefram. 1 further verify that the copics of the documents filed alorg

with the aflidavit are the copies ol the originals.

DEPONEN]
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Enclosure [11

Affidavit for the State of Meghalays
Whether the woman is the youngest daughter of the Funily.
Whether the woman is staying with her husband in her Family property.,
Whether she has any muternal uncle. wha plays w very important role in their famil v
matters. which ineludes settlensent of matrimonial disputes. The woman should also
disclose her clan and her lincage.
The woman shoulbd disclose if her children have adopted the surname of her mother.
in as much as Khasi has been defined as 4 persont who adopts the surname of his
or her mother™.
The woman should disclose i1 she gets any fnancial assistance from her elan or
Family member,
Ihe woman should disclose it her parents are ulive more specificatly. her muther.
and how many siblings she has,
In event of w woman nm being the youngest duughter. she has to disclose who the
voungest daughter is,
The woman should disclase il she has any movahle or any inmmmovable property.
sell-uequired or inherited from her clan,
The woman should disclose if she is mamied (o {ribal or non-tribal

The above format may be modified or adapted by the concerned Court. as may

be considered appropriute.
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Declaration

I declave that | have made a full and accurate disclosure of my income
expenditure, assets and liabilities from all sources. | further deciare that | have
no assets. income. expenditure and Tiabilities other than as stated in thi
atfidavit.
| undertake to inform this Court immediately Wwith respect to any material chang.
in my employment, asscts. ICOME, EXPURSES O Aty other information include:
in this affidavit.
| understand that any false statement in this affidavit. apart from being contemypt
of Comrt, mav also constitute an offence under Section 199 read with Sections
191 and 192 of the Tndian Penal Code punishable with imprisonment upto seven
vears and fine. and Section 209 of Indian Penal Code punishable wi
imprisenment upto twa years and fine. I have read and understood Sections 19

193, 199, and 209 of the Indian Penal Code. 183610,

DEPONENY

Verification

Verifiedat _ onthis _ davol _ that the vontentz of the above affida it
are trie to my personat knowledge. no part of it 1s false and nothing matenal Las
heen conceaied therefrom. whereas the contents of the above atfidavit relating 0
the assets. income and expenditure of my spouse ure based on information

helieved to be true on the basis of record, | further verify that the copies uf “he

documents filed atong with the aftidavit are the copies of the originals.

DEPONENT

hiy






