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THE UHATI HIGH COURT

(HIGH COURT OF ASSAM, NAGALAND, MIZORAM AND ARUNACHAL PRADESH)

No. Hc.rrr-ls/2018/,448? /G

Sri S. Dhar,

Registrar (Judicial),

Gauhati High Court, Guwahati.
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The District & Sessions ludge,
Bajali / Barpeta l8E,ksf lBiswanath / Bongaigaon / Cachar / Charaideo/

Chirang / Darrang / Dhemaji / Dhubri i Dibrugarh / Dima Hasao /
Goalpara / Golaghat / Hailakandi / Hojai / Jorhat / Kamrup (M) / Kamrup

/ Karbi Anglong / Karimganj / Kokrajhar / Lakhimpur/ Majuli / Morigaon /
Nagaon / Nalbari / Sivasagar / Sonitpur /South Salmara - Mankachar/
'l-insukia / Udalguri / West Karbi Anglong, Assam.

Dated Guwahati 18h November, 2023

Ref Circulatlon of Judgment dated 09.11.2023, passed by Hon'ble Supreme

court of India in writ Petition (c) No. 699/2016

Sir / Madam,

I am directed to forward herewith a copy of Judgment dated 09.11.2023,

passed by Hon'ble Supreme C-ourt of lndia in Writ Petition (C) No. 699/2016 for

information and circulation amonst all the Judicial officers presiding over cases against

sitting / former MPs / Ml-As in your respective District for compliance.

With warm regards,

urs faithfully,

Encl: As stated above
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IN THE SUPREIVE COURT OF INDIA
CIVIL ORIGINAL JURISDICTION

WRIT PETITION (c) No. 699 0F 2016

ASHWINI KUMAR UPADHYAY PETTTTONER(S)

VERSUS

UNION OF INDIA & ANR RESPONDENT(S)

JUDGMENT

Dr Dhananiaya Y Chandrachud, eJl

1. This Writ Petitlon under Article 32 of the Constitution of lndia, in the nature

of Public lnteresl, seeks two distrnct reliefs. The first prayer relates lo expeditious

disposa/ of crtminal cases agalnsl elected members of the Parliament and

Legislative Assemb/ies1. The second prayer relates to the constitutional validity of

Section B of the Representation of Peoples Act, 1951 . By this order, we dispose of

this Writ Petilion as regards the f rst prayer afier formulating certain guidelines for

expeditious disposal of the subject cases. We have also requested the learned

Chief Justices of the respective High Courts to constitute a Special Bench to review

and monitor the progress of these cases from trme to time.

2. A shcd reference tc l.he crders passed by this Cour.t from time to time,

affidavits of the State Governments, and reports of the High Courts as analyzed by

g
$rE'{t1".

Amicus in his written subn)issions are necessary before articutating the

I ier-ornafter referred to as the sublect cases'.
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guidelines and disposing of the writ petition with appropriate directions. These

proceedings commenced with notices being issued to the union of lndia, State

Governments and High courts. At a later stage, this court also appointed Shri Vila1

Hansaria, Ld. Senior Advocate as Amicus curiae. we place on record apprecratior

for his invaluable contribution and assistance.

3. ln fact, this is not the first case in which the need for an expeditious disposa

of crrminal cases against elected members of the parliament and Legislative

Assemblies is examined. la Public lnterest Foundation v. Union of lndia2, this

court held:

"10. We, accordingly, direct that in relation to sitting lrlPs and
MLAs who have charges framed against them for the offences
which are specified in Secllons 8(1), 8(2) and 8(3) of the RP
Act, the trial shall be concluded as speedily and expeditiously
as may be posslb/e and in no case later than one year from
the date of the framing of charge(s) /, such cases, as lar as
posslb/e, the trial shall be conducted on a daylo-day basls. //
for some extraordinary circumstances lhe courT concerned is
not being able to conclude the trial within one year from the
date of framing of charge(s), such court would submit the
reporl to the Chief Justice of the respective High Court
indicating specla/ reasons for not adhering to the above time-
limit and delay in conclusion of the trial. ln such situation, the
Chief Justice may issue appropriate dtrections to the court
concerned extending the ttme for conclusion of the trial."

4 At an early stage, this Court recorded lhe statement of the Ld Additiona

Solicitor General that these proceedings are not adversarial in nature and that th€

Union would not be averse to setting up special courts for expeditious trial anc

disposal of the subject cases. By order dated 01 .11.2017 , this Court called upor

2 \2A15) 11 SCC 433
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the Union, States and the High Courts to respond to the idea of setting up special

courts and the financial implications involved in its implementation.

5. After gathering the necessary information, the Union filed an affidavit as is

evident from the order daled 14.12.2017, contemplating setting up twelve special

courts exercrsing jurisdiction over multiple states. By the same order, the High

Courts were called upon to identify and transfer the sub.ject cases to the special

courts that were to be estabiisheci. The Union was also ciirected to bear the

estimated expendrture of about Rs. 7.80 crores for running these twelve special

CoUr,ts,

6. However, as the above-referred decision had policy and financial

implications, after much deliberation, lhrs Court reconsidered the matter and

accepted the suggestion of the Amlcus. That is, instead of setting up special courts,

a specrfied court in each district, both at the sessions and magistrate level, be

identified and earmarked for prioritized hearing of the subject cases. The Union,

State Governments and High Courts were asked to respond to the new suggestion.

7 . On 04.12 2018, the High Courts were directed to examine the matter and

constitute as many sessions and magisterial courts within their jurisdiction as is

considered proper and expedient. By the same order, il was also directed that the

subject cases punishable with death/life against sitting and former IMps/MLAs

siror-rid be taken up on a priority basis, followed by cases punishable with

imprisonment up to 5 years or more. Thereafter, alr other criminar cases against

sitting MPs/lvLAs, followed by srmilar cases against former Mps/MLAs were to be
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taken up. This order also suggested that the designated courts will take up anc

hear the subject cases on a day-to-day basis.

B. On 05.03.2020, the High Courts were directed to provide information abou

the (i) the MP/IVLA involved in a case, (ii)whether sitting or former, (iii) date of FtR

(iv) offence alleged, (v) date of filing of charge sheet, (vi) date of framing of charges

(vii) present status, (viii) stay of trial, if any by the High Court, (ix) expecled time o'

completion of trial, (x) name of the court. and (xi) the district in which the case is

filed. The initial information received from the High Courts related only to lPC.

offences. ln order to have a comprehensive understanding of the subject cases,

by an order dated 10.09.2020, thrs Court called for information about prosecution

of MPs and MLAs under special legislations. The High Courts compiled the sai(l

information and submitted their reports to us in the form of affidavits.

L On the basis of the above information, a comprehensive protocol, rn tht:

nature of guidelines for identification of designated courts, the number of suctr

courls, the procedure and practice that they need to adopt and follow, wttnes:;

protection, etc. was prepared by the learned Amicus. These were noted by thi;

Court in the order dated 10.09.2020 and they are reproduced hereinbelow for ready

reference:

Special Courls in every district for lvlPs/MLAs.'(i)

a. Each High Couft may be directed to assign/allocate
criminat cases involving former and sitting legislators lo as

many Sessions Courts and lvlagisterial Courts as the
respective High Coutts may consider proper, fit and expedient
having regard to the number and nature of pending cases.
Such declslons may be taken by the High Courls within four
weeks of the order.
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b. The Stale Governments will lssue necessary
notification in terms of the recommendation of the High Courl
within two weeks from the receipt of the recommendation.
c. Case records to be transferred expeditiously to the
Special Courls.

(ii) Practice Directions :-

a. Special Courts will give priority to the trial of cases ln
the following order:-

i. Offences punishable with deatl/life imprisonment,'
ii. Offences punishable with imp,'isonment for 7 years or
more;
iii. Other offences.

b. Cases involving sitting legislators to be given priority
ove r fo rme r leg i slators.
c. Forensic laboratories will give priority in furnishing the
reporl in respect of cases belng tried by the Special Courls
and will submit all pending reporls within one month.
d. State Governments/UTs will appoinUdesignate at least
two Special Public Prosecutors for prosecuting cases in the
Special Courts in consultation with District and Sessions
Judge in the concerned District.
e. No adjournment shall be granted except in rare and
exceptional circumstances and for reasons to be recorded.
f. The Superintendent of Police of respective Dlstricts
shall be responsible to ensure production of accused persons
before the respective courls on the dates fixecl and the
execution of NBWs issued by the CourTs.
S. The SHO of the concerned police station sha be
personally responsible for service of summons to the
wilnesses and their appearance and deposition in the cour1.
h. Courls will use technology of video conferencing for
examination o/ r?ltnesses and appearance of the accused
persons, lo the extent possible.

(iii) Cases under stav .-

a. This Hon'ble Coufi in Asian Resuiacing of Road
Agency Pvt. Ltd vs. CBl, 2018 (16) SCC 299, hetd as under:-

"lf stay is granted, it should nol normally be unconditional or
of indefinite duration. Appropriate conditions na1, be imposed
so that the pafty in whose favour stay is granted is
accountable if court finally finds no merit in the matter and the
other side suffers /oss and injustice. To give effect to the
legislative policy and the mandate of Arlicle 21 for speedy
justice in criminal cases, lf stay is granted, matter should be
laken on daylo-day basis and concluded within twolhree
months. Where the matter remains pending for longer period,
the order of stay will stand vacated on expiry of iix months,
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unless extension is granted by a speaking order showing
extraordinary situation where continuing stay was to be
preferred to the final dlsposa/ of trial by the triat Court. This
timeline is being fixed in view of the fact that such trials are
expected to be concluded normally in one to two years.,'

ln view of the law laid down in the aforesaid case, trial
coutls to proceed with the trial notwithstanding any stay
granted by the High Couft unless fresh order ls passed
extending the stay by recording reasons.

b. ln the alternative, Registrar Generals may be directed
to place the matters involving lttlPs and it/lLAs before Hon'ble
the Chief Justice for approprlate orders for urgent listing of
such cases.

(iv) Witness Protection :-

a. Witness protection in all such cases is essential having
regard to vulnerability of lhe wltness es and the influence
exercised by the /egls/ators facing criminal trials. This Hon'ble
Court in the case of Mahender Chawla vs Union of lndia, 201 I
(16) SCC 299 has framed "Witness Protection Scheme, 2018"
and made it applicable to all the States lll/ the enactment of
suitable legislation by the Parliament or Sfaie legislatures.
b. Trial Courls shall consider granttng of protection under
the aforesaid scheme to all the h/ltnesses, without any
application by the respective wltnesses.

(v) lvlonitorinq bv Hiqh Courts

a. Each High Court shall register a Suo A,4oto case with
the title "ln Re; Specla/ Courts for l,4 P s/A,4 LAs" to monitor the
progress of cases pendtng in lhe State and ensure
compliance of direction of this Hon'ble Couft.
b. The writ petition, so regislered shall be heard by a
Division Bench of the High Courl to be constituted by the Chief
Justice.
c. A Senior Advocate shall be appointed as Amicus
Curiae.
d. The Stafe sha// be represented by the Advocate
General or'an Additional Advobate General.
e. A senior Police Officer of the rank not below lnspector
Gerteral of Police shall be present in the Coun in each hearing
to furnish requisite information, as and when required.
f . Each Special Courl will send a monthly statu s report to
the High Couft and the High Courl, on examination of the
same, will lssue necessa ry directions to ensure speedy
disposal of cases.

S The case shall be heard by the High Courl at such
interval as may be necessary; however, at least once three
months."
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10. Afier hearing the Union and State Governments, we sought the opinion on

the above referred suggestions along with an action plan for rationalization of the

special courts from the Chief Justices of the respective High Courls3. This being

an important order, the relevant portion is extracted herein;

"16. With respect to increasing the number of Special
Courts and rationalizing the pending criminal cases, we deem
it appropriate that, before passing any specific direction in
respect thereto, it would be appropriate to direct the learned
Chief Justice of each High Coutl to formulate and submit an
action plan for rationalization of the number of Special Coufts
necessary, with respect to the following aspeclsi

Total number of pending cases ln each district
Required number of proportionate Special Courts
Number of Courts that are currently available
Number of Judges and the subject categories of the

Tenure of the Judges to be designated
Number of cases to be assigned to each Judge
Expected time for disposal of the cases
Distance of the Courls to be designated
Ad equ acy of i nf ra stru ctu re

17 . The learned Chie{ Justices while preparing the action
plan should also consider, in the event the trials are already
ongoing in an expeditious manner, whether transferring the
same to a different Courl would be necessary and
appropriate.

18. The learned Chief Justices of the High Courls shall also
designate a Special Bench, comprising themselves and their
designate, in order to monitor the progress of these trials.

19. The learned Chief Justices are also requested to give
lheir comments on the other suggestions of the learned
amicus, as extracted by us in our order dated 10.09.2020 and
this order. They are also requested to send us additional
suggesfion, if any, for the purpose of expedient disposal of
pending criminal cases aEalnst iegisiators. The action pian,
with the comments and suggestions of the learned Chief
Juslices of the High Courts, are lo be senl to the Secretary
General af this Courl, preferably within a week. A copy may
a/so be senl to the learned amicus curiae by way of e-mail.

a.
b.
c.
d.

cases
e.

s
h.

' See order dated 16.09.2020
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20. We furlher request the learned Chlef Justlces of all the
High Courls to list forthwith all pending criminal cases
involving sitting/former /egls/ators (MPs and ltlLAs),
pafticularly those wherein a stay has been granted, before an
appropriate bench(es) comprising of the learned Chief Justice
and/or their designates. Upon being listed, the Court must first
decide whether the stay granted, if any, should continue,
keeping in view the principles regarding the grant of stay
enshrined in the judgment of this Court in Asian Resurlacing
of Road Agency Private Limited v. CBl, (2018) 16 SCC 299.
ln the event that a stay is considered necessary, the Courl
should hear the matter on a day-to-day basis and dlspose of
the same expeditiously, preferably within a period of two
month, without any unnecessary adjournment. lt goes without
saying that the Covid-19 conditton should not be an
impediment to the compliance of this direction, as these
matters could be conveniently heard through video
conferencing."

11. ln continuation of the above referred order dated 16.09.2020, further

directions were issued and information was sought regarding - (a) availablr:

infrastructural facilitiesa; (b) extension of witness protection as provided in

lvlahender Chawta v. Union of lndia, (2019) 14 SCC 6755; (c) orders withdrawinq

prosecution under section 321 Cr.P.C.6; and (d) transfer of judicial officersT. Th-'

necessary information was provided through affidavits.

12. Present status on case pendency: A comprehensive picture of the pending

subject cases in various courts spread across the States and Union Territories is

made available to us. The following table evidences the number of cases pending

against MPs and IVLAs in each State and Union Territory as of December 2018,

December 2021 and the latest being November 2022.

4 order dated 06.10.2020.
s order dated 04.11.2020.
6 order dated 10.OA.2021.
7 order dated 10.08.2021 clarified later by order dated 1O 10.2021 and 12'07 2023
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Sr.
No

State/UT C ase
in
Dec.
2018

Cases
in
Dec.
2021

Cases as in November 2022
Total
cases

M ore
than 5
years

Case load
per judge

1 2 3 4 5 6 7

1 Andhra Pradesh 109 146 92 50 92

2 Arunachal
Pradesh

6

,o

lEl 4 1 Between 1

to4
3 Assa m 69 75 1) Betvreen 0

to 2.5
4 Bihar 304 t/ I 546 381 Average

72.

5 Chhattisgarh 24 12 10 2 Average
1.1

6 Delhi 124 97 oa 27 Average '1 6

7 Goa 15 12 19 5 Between 2
toB

8 Gujarat 119 33 28 11 Between'1
to3

9 Haryana .C 46 4B ,IB Between 0
1o2

10 H imachal
Pradesh

34 68 70 17 Between 1

to 19
11 J harkhand 160 207 198 72 Between'1

to 37
12 Karnataka 161 150 221 ot Belwee n

to 156
13 Kerala 312 401 384 )2 Between 0

to 59
14 Madhya Pradesh 168 260 329 51 Between

lo 210
Maharashtra 303 470 482 169 Between 1

to 31
lCl Man ipu r 12 4 10 1 Between 1

tc4
17 lvleghalaya 3 5 4 4 Between 1

to2
18 It/ izora m 4 1 0 0 Not

a pplica b le
19 Nagaland 1 0 0 0 Not

applicable
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20 O rissa JJI 360 454 .) 4.) Between 0
to 30

21 Pu nja b 34 74 91 It) Between 0
to4

22 Rajasthan 46 56 E-7 21 Between 1

to4
ZJ Sikkirn 0 0 0 0 0

24 Tamil Nadu Da l JZO 260 60 Between 1

1o 22
l5 Tela ngana 99 50 17 4 Between 1

to 16
26 Tripura lo 0 0 0 Not

Applicable
27 Uttar Pradesh 992 1339 1377 719 Average

o ?1

28 Uttarakhand 34 10 IJ I Not
furnished

,o West Bengal 269 136 244 ZJ Between 0

to 31

30 Andaman &
Nicobar (U.T.)

0 0 0 0 Not
applicable

31 Chandigarh (U.T.) 10 10 1 Between 0
to5

').) Dadra & Nagar
Haveli (U T )

2 0 0 0 Not
applicable

.)a Jammu &
Kashmir (U.T )

12 7 6 6 Not
furnished

.A Ladakh (U.T )

J.J Lakshadweep
(UT)

Jt) Puducherry (U.T.) 34 36 31 IO Belween 1

lo 12

Total 4122 4974 5175 2116

13. Analysis:The above referred table shows that there are as many as 5,175

subject cases pending as of November,2022. Of these, cases that are pending fot

more than 5 years are as many as 2,116, which figure is more than 40% of sucl-

pendencies. This is a large number.
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14. These cases have a direct bearing on our political democracy. Hence, there

is a compelling need to make every effort to ensure that these cases are taken up

on priority and decided expeditiously. Confidence and trust of the constituency in

their political representative, be it an MP or an MLA, is necessary for an interactive,

efficient and effective functioning of a parliamentary democracy. However, such

confidence is difficult to expect when figures, as indicated in the above referred

table, loom large in our polity.

15. In fact, there are no two views about the compe ing need to take up and

dispose of the subject cases expeditiously. we have no doubt in our mrnd that even

the political representative, be it N/p or an tr,4LA, involved in the prosecution would

also seek a quick disposal of these cases. However, the problem lies elsewhere.

It seems systemic, perhaps institutional, and takes within its sweep many factors

including the method of adversarial litigation that we have adopted. yet, at e,rery

stage of the practice and procedure that we adopt, there is scope for reform. lt is

in this context that we have earnestly conducted and monitored this case for the

last seven years.

16 Having analyzed the a[ rndia data on the pendency of subject cases in

States and Unron Territories, r,ve have at the outset noted a considerabre

asymmetric disposition between states and even between districts within a Stale,

on factors that have a bearing on early disposar. This is evident from the stark

difference that exists in the actuar number of pending cases between states and

even distrrcts within States. There are also variations in the availability of judges to

decide the cases, lhe case road per judge, the speed at which the cases are

decided, the state of physicar and technorogicar infrastructure, avairabiritv of
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prosecutors, etc. There is yet another aspect, and this may not be amenable to

dala collection, but has a direct bearing on our endeavor for an early disposal ol

these cases. The practice and procedure prevalent in every court is distinct and is

sometimes deep-rooted. There are many factors, which may be historical, cultural,

regional or linguistic, that rnfluence the work ethic in a court. This is where the role

of the Bar becomes important, and therefore, their participation becomes crucial.

Once we recognize the inextricable connection and interdependence of the Bar

and the Bench, the need to focus and address these issues comes to light. At this

stage, we are merely attempting to identify factors that must be taken into accoun:

while making an accurate assessment for an effective and expeditious disposal ol

the subject cases.

17. Having analyzed the data and information available on record, twc

conclusions emerged - first, there are multiple factors that have a direct bearing or

the disposal of the subject cases, and second, there is substantial variation fron

state to state, and district to district, with respect to each of these factors. These

conclusions - the plurality of considerations and their asymmetry between state tc

state and even district to district, have a direct bearing on the decision or;

measure that we may adopt for early disposal of the subject cases'

18. We have monitored these proceedings from 2017 onwards and hav€

exarnined the data and information brought to our notice by the High courts Wr

have also gone through the affidavits filed on behalf of the state Governmentr

whichhaveshownequalconcernandearnestnessinensuringearlydisposalo

thesubjectcases.WiththeassistanceofthelearnedAmicus,wehaveformUlate(
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certain guidelines that will enable the completron of investigation, smooth conduct

of trial, removal of impediments and conclusion of the subject cases at the earliest.

19. Having considered the matter in detail, we are of the opinion that there exrst

multiple factors. Each of these influences early disposal of the subject cases. This,

coupled with their dissimilarity from State to State, makes it difficult for this Court

to form a uniform or standard guideline for trial courts across the length and breadth

of this country to dispose of the subject cases. We have gone through the affidavits

filed by the High courts explaining the situation that exists within their jurisdiction.

The High Courts have been dealing with these issues on the judicial as well as on

the administrative side, and they are alive to the position that exists in each of their

district courts. Under Article 221 , the High Courts are entrusted with the power of

superintendence over the district judiciarys. We deem it appropriate to leave it to

the High Courts to evolve such method or apply such measure that they deem

expedient for an effective monitoring of the subject cases.

20. Having considered the matter in detail, we direct that:

(i) Learned Chief Justices oi the High Courts shall register a suo-motu

case with the title, "ln Re: designated courts for Mps/MLAs', to monitor

early disposal of criminal cases pending against the members of

Parliament and Legislative Assemblies. The suo-motu case may be

heard by the Special Bench presided by the Learned Chief Justice or

a bench assigned by them.

(ii) The Special Bench hearing the suo-motu case may list the matter at

I Though Constitution uses the expression 'subordinate' to describe the drstrict judiciary, it is not to beunderstood in the literar sense. ln fact, this court in All lndia Judges As.sociatio n v. inion of tndia &ors , 2023 scc onLine sc 673, has held thar drstrict judiciary is a part of our basic structure.
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regular intervals as is felt necessary. The High Court may issue such

orders and/or directions as are necessary for expeditious and effective
drsposal of the subject cases. The Special Bench may consider calling

upon the Advocate General or the public prosecutor to assist the

Cou rt.

(iii) The High Court may require the principal District and Sessions Judge

to bear the responsibility of allocating the sub.Ject cases to such coui-t

or courts as is considered appropriate and effective. The High Court

may call upon the Principal District and Sessions Judge to send

reports at such intervals as it consrders expedient.

(iv) The designated courts shall give priority:

(i)first to criminal cases against MP's & I\4LA's punishable with death

or life imprisonmenl then to (ii) cases puntshable with imprisonment

for 5 years or more, and then hear (iii) other cases.

The Trial Courts shall not adjourn the cases except for rare and

compelling reasons.

(u) The learned Chief Justices may list cases in which orders of stay of

trial have been passed before the Special Bench to ensure that

appropriate orders, including vacation of stay orders are passed to

ensure commencement and conclusion of trial.

(vi) The Principal District and Sessions Judge shall ensure sufficient

infrastructure facility for the designated courts and also enable it to

adopt such technology as is expedient for effective and efficrent

functioning.

(vii) The High Courts shall create an independent tab on their websik

providing district-wise information about the details of the year o
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filing, number of subject cases pending and stage of proceedings We

make it clear that while monitoring the sublect cases, the Special

Bench may pass such orders or give such additional directions as are

necessary for early disposal of the subject cases

21 . With these directions, we dispose of thrs writ Petition with respect to the first

prayer concerning the expeditious disposal of criminal cases against elected

members of Parliament and Legislative Assemblies.

22. This Writ Petitron will now be listed for hearing on the other issue relating to

the constitutional validity of Sectron B of the Representation of Peoples Act, 1951 .

We also place on record our appreciation for the efforts taken by the learned

Amicus Curiae.

ioi on.nr"ruv, i cn".oir.fir{l

leamioignanra, s,i Nrir.i.l jf

........... ....J
[Manoj Misra]

New Delhi;
November 09, 2023
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