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, 7 Coram: HON'BLE MR. JUSTICE PRADEEP KUMAR SRIVASTAVA

IN THE HIGH COURT Or ]HARKHAND AT RANCHI
Cr.M.P. No0.4198 of 2018

. Avinash Kumar, aged 35 years 5/0 Ramkishore Mehta, Resident of Vill.

Dand, P.O. & P.S. Katkamsandi, Dist. Hazaribag.
: . Petitioner

Versus

1. The State of Jharkhand '
2. Md. Azmatullah S/o Md. Sanaullah, resident of Village Pabla, P. O

& P.:S. Katkamsandi, District ~ Hazaribag.
Opp. Parties

For the Petitioner - : Mr. AwmsﬁShankar, Adv.
For the State. .’ IVI1 Abhay Kl T1wa11, Addl P.P.

01 der No 0'7/Dated- 04 02 2025
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_ ':1’.’ © Heard learned counsel f01 the pet1t10ner as Well as. learned

* AP.P. appeaung for the State

2, No one appears on behalf of opp051te party No.2 aftel valld

sservice of notice. T

Moreover, notice to oppos1te palty No.2 is not 1equ1red as the

case has been dlsmlssed at the stage of passing summonmg 01de1

| agamst the proposed accused. -

3. . The instaitt c11m1na1 m1sce11a11e0us pet1t10n has been filed for

quashmg ‘the - order dated 23 08 2018 passed in Complaint Case

riminal Revision No.107 of 2018 whereby and whereunder, the

";/NO.ZLZS of 2018 and consequent order dated 24.09.2018 passed in
C
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complaint case of the petitioner filed for the offence under Section

T . 138 of the N.I Act has been dismissed by the concerned Trial Court

and affirmed by the Revisional Court.

4 Learned counsel for the petitioner has submitted that the
edmplaint case was instituted along with all necessary documentary
evidence and the complainant has also filed affidavit in lieu of his
examination ﬁnder Section. 200 of the Cr.P.C. but the learned Trial .
Court as well as learned Revisional Court has committed serious

error of law in dismissing the complaint ignoring the provisions of

Section 145 of the N.I. Act, whereby the procedure for proceeding in




the matter of N.I. Act cases for passing summoning order against

accused override the provisions of Code of Criminal Préce’dure, 1973.
There_f'ore,_impugned order is absolutely“illegal and liable to be set
aside. Learned counsel for the petitioner has placed reliance upon the
Hon'ble Apex Court judgment in State of Punjéb vs. Naib Din
reported in (2001) 8§ SCC 578. |
5. I have gone through the record in light of aforesaid
'submissions of learned c6u11se1 for the petitioner, it is.relevant to
extract the provision of Section 145 of the Negotiable Instruments
Act for better appreciation of the case which reads as under:
"Section 145 (1) Notw1thstand1ng anything
; contamed in the Code of Cnmmal P1 ocedule 1973,
'.the evidence of the complamant may. be glven by
him on aff1dav1t and ..may subject to all ‘just -
exceptions be read i .'e{r—i:dlence in any enquiry,.’tr_-;'.a_l s
or other proceedmg u11der the said Code. .
| (2 ) The Court may, if it thmks
fit, and shall on the apphcatlon of the pr osecuttion
o or the accused, summon and examine any person :
; ) gi\'ring | e‘wfidenéé’- on .affidavit as ‘to the~ fac_t_s-".
o contamed therem o
6. | The objects dnd IeaSOHS fo1 introduction of Sectmns 143 to 147
are as under:
| "The existin.g provisions in - the Negotiable
: Instruments Act, 1881 namely, Sections 138‘{0 142
;' in. Chapter XVII. have” been found deficient in
| dealing with dishonour.of cheques. Not only the
punishment provided in the Act has 'proved to be
inadequate, the - pfogedure prescribed for the
I ' Coﬁrts, to deal with such matters has been found
to be cumbersome. The -Courts are unable to 3
| diépose of such. cases expeditiously in a time

bound manner in view of the procedure contained

in the Act."
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Therefore, the proposed amendments were aimed at early.

‘disposal . of cases_relating to dishonour of cheques, enhancing

punishment for offenders, introducing electronic image of a

truncated cheque and a cheque in the electronic form as well as |
exempting an official nominee director from prosecution under the
Negotiable Instruments Act, 1881. |

A combined reading of the Statement of objects and reasons
and Section 145 of the Act makes it clear that the Legislature having
felt that the existing provisions of the Act are inadequate to tackle
delay in disposal of Cases,’ amended the Act by introducing Sections -
143 to 147 to the Act s0 as to avoid 'the cost and valuable time of the

Courts

: 7 Tt may also be obselved ’chat SECtIOI‘l 200 of the Code of
' -,.."Chmmal Procedure p10v1des-_the :-plocedure for deahng .w1th.. the
“ private complaint, aeco'rdihg to' Which the jurisdietional Ma‘gistrate '
: taking cognizance of an offence on complaint shall examitie upon
oath the complamant and the w1tnesses present, if any and the
T‘:substance of such exammatlon shall be reduced to wiiting and shall
: be signed by the complaman’c and the witnesses, and also by : the
e Maglstrate The prov1so to:this Sectlon ‘provides, cer Lam excep’nons

. But by mse1 i:lOl'l of new Section 145 of. ’che Negouable Instruments

Act the statute plescrlbes the plocedure of havmg the evidence of
complamant in the form of affidavit, notwithstanding anything
contained in the Code of Criminal Procedure 1973. The said Section
145 is an exception to gene1ja1 procedure prescribed in the Code of
Criminal Procedure for recording the evidence and it has got
overriding effect. It is settled prineiple of interpretation of statutes
that whenever any Act is enacted, it should be construed m such-a
way so as to give effect to the object of the "Act" for which the
.enectment was introduced. Otherwise, the very purpose of

introduction of such legislation would be rendered useless. In the

background of this principle, if Section 145 of the "Act" is read along

with the statement of objects and reasons, it is clear that the

procedure is prescribed for dispensing. with recording of




preliminary evidence (sworn stateinent) of the complainant which

saves the cost as well as the valuable time of the Court. Such
procedure, will not in any way affect or prejudice the right of
accused as it is always bpen for him to file altf,applicétion under
Section 145(2) to summon and examine any fpers;on gi;.ring evidence
on affidavit as to the facts contained there-in .and rebut the
averments made in the affidavit filed by the complainant and his
witnesses. The word "evidence" is a broader term than the word
nsworn statement'. Thus, it is evident that even at the stage of
issuing process on the basis of the complaint filed under Section 200
of the Cr.P.C, the Court can. accept the, affidavit of complainant

instead of 1ecoid1ng his swom statement in V1ew of mtroductlon of

- 8ect1on 145 of the Act and can ploceed further, if. the affldaVlt f11ed
Li‘-by the complamant makes out pi 11na facie case against the accused _

_-_Even when the sworn- statements of the complau'lant ‘and his

_‘:'.Wltnesses are 1ec01ded unde1 Sectlon 200 of the Cr.P.C, the sa1d
statements are not tested by thie c1oss examination at that stage of
the ploceedmgs The Coult has to mamly rely upon the. uncross-
' exammed or untested sworn- statement which is gene1aﬂy one
H _551ded at the tlme of i 1ssu1ng process:

‘8 - In'the case of State of Puujab V5. Nmb Dm 1ep01ted in (2001) 8

SCC 578, it was obsewed by H011'b1e Apex Couirt that the wordmg
found in Section 145 of the Negotiable Instruments Act are more or

less similar to Section 296 of the Code of Criminal Procedure which

"reads thus:

- "Section 296 Evidence of formal character on affidavit.
(1) The evidence of any person whose evidence is of a
formal character may be given by affidavit and

may, subject to all just exceptions, be read in -

IR evidence in any inquiry, trial or other proceeding
under this Code.
(2) The Court may, if it thinks fit, and shall, on the

application of the prosecution or the accused,
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summon and examine any such person as to the

facts contained in his affidavits."
9. From perusal of impugned order passed by learned Trial
Court, lit appears that the coﬁplainant has filed affidavit and
original documents but the case was 1u_rmmg at the stage of SA and
inquiry as prescribed under Code of Criminal Procedure. The
complaint was filed on 12.03.2018' but till the date of passing the
order, i.e., 23.08.2018, the .complainant failed to examine himself
under Section 2@0 of the Ctr.P.C, therefore, further inquiry was
elosed and case was dismissed. This order has been upheld by the
ReVISlonal Court without app1ec1atmg the relevant amended

provisions- of the NegotIable Instruments Act

. 10. “In’ v1ew of above d1scuss1on and reasons, I fmd that the

" ﬁf-‘-dlsmlssal of complamt of fhe: petl’cloner is absolutely 111egal and

" based on improper exerc1se o[ ]LIIflSdICthI‘l and apphcahon of
* relevant laws. Therefore, 11npugned orders are hereby quashed. The
Complaint Case No. 425 of 2018 flled by the petitioner is restored to

) its original numbe1 and the concemed Trial Court is directed to

proceed further in the said complamt case in accor dance w1th law.

) ‘11 Acco1d1ngly, this cr 11n1nal misce]laneous pet1t10n is. allowed

Sachin

12, Let the copy of -this, 01de1 be 1m1ned1ate1y sent to concerned

Courts through F AX. f01 mfounatlon and needful
13. Registry is also d11ected to circulate this order among all
judicial officers in the State. e

; (Pradeep Kuamar S71:._'1"\1?2:155't'e{\raT 1) .
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