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L Leave Granted.

2. This appeal arises from thcjudgment and order passed by the High court of

Judicature at Patna dated 22.10.2014 (hereinafter referred to as thc

"Impugncd Order") in Second Appeal No. 190 of2008 by rvhich the Second

,'rppcai fiico tnc rcspondents hercln; the original'det'endants, came to be

allowed thereby settins aside the judgment and order passed by the First

Appellate Court allorving the First Appeal filed by the appellants herein; the

ori-einal plaintilfs, and decrecing the suit in their favour.

3. For the sake ofconvenience, the appellants herein shall be referred to as the

original plaintiffs and the respondents hercin shall bc refened to as thc

4. T'he plaintiils instihrted Title Suit No. 106 of 1984 in the Court of the Sub

Jr-rdge - (l) Gopalganj (hereinafter, the "title suit") for declaration of title ancl

recovery of possession ol suit land bearing Khervat Nos. I I and l2

rcspectively, revisional survey Nos. 688, 689 and 690 respectiVely undcr

Khata Nos.57l and 574 respectively situated in the Village Harkhatrli, P.S.

original defendants.

r\. I-ACT{.TALNIA'IRIX
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Mirganj, District Copalganj.



5. We need not go into the details ol the nature ol the suit institLrred by rhe

plaintiffs as lve are inclined to dispose olthis appeal on a neat cluestion of iaiv

and remand the matter to the High Court lor lresh consideration on nrerits

6. In the aforesaid title suit instihrted by the original plaintiffs relerred to above,

the triaI court framed the fbllorving issues: -

(i) Is the suit, as tianled, maintainable?

(ii) Fiave the ptaintiffs got a valid causc olaction or right to sue?

(iii) lVhether the ancestors ol Detendant nos. 7 to l0 had acquired

occupancy right in respect ol the suit land?

(iv) Flave the plaintiffs got subsisting title and possession over the sui!

lands at the time of vesting of thc intemediary interest in the statc of

Bihar as also on the date ofproceeding under Section 145 olthe Code

of Criminal Procedure, 1973 (for short, the "Cr.P.C.")?

(v) '[o what relief or reliels, if any, are the plaintifls entitled to in the

afbresaid suit?

7, Upon appreciation of thc oral as rvell as documentary evidence on record thc

case and accr.rrdingly the suit came to be dismisscd vide the judgment and

decree dated 05.07. 1989.

trial court rgcorded a finding that the plairrtiffs had t'ailed to establish their



8. The original plaintitls being dissatisfied rvith thejudgment and order passed

by the trial courl dismissing the suit lvent in First Appeal belore the Court ol

Additional District Judge - (l), Gopalganl. Thc appcal came to be registercd

bearing Title Appeal No.60/1989 renumbered as Title Appeal No.58 of

200'7

Court vide the judgment and order daied 02.06.2009

10. The First.Appellate Court rvhile allorving the First Appeat of the plaintilfs

held as under: -

" 18. In view ofaforesaid linding I holtl that plaintffi have title
on the suit land and thq, have been illegally dispossessed by the
cle.fendants, .so plaintffi title on suit land mentioned in schedule
2,3 and 4 of plaint is hereby upheld and the plaintifii are
entitleclJbr recovety of possession of suit land. Plaintiff,r have
claimecl nesne profit, but the loyver court neither ft'amed issue
nor decided the .same but in the light of aforesaid finding
plaintiffs are entitled to t esne profit from the date of
dispossession upto gelting possesslorr on the suit landlvhich has
to be determitrcd by the lower cor,trt in separated proceeding if
it will be initiated by the plaintif.fs alter delivery oJ'posses-siort.

llence, the appeal is allovved with cost, thejudgment and decree
of the lotver court is hereby set aside and the suit is decreed t'vith

cost. The plaintiffs have litle und possession on schedile K. 2, 3
and 4 o.f the plaint and the.v- are entitledfor mesne proftfrom
date oJ' dispossession upto lhe date of getting delivety of
po.tsessiotl. Defendant.s (responclents) are clirected to deliver
posses.siolt o.f the stLit luncl to the plaintdJi within thirty days

fron today lrtiling which plaintffi (appelLants) will be entitled
to get delivery of possession accorcling to the pt'ocess of law.

9. The appeal filed by the ptaintiffs came to be alloi-,'ed by the l'irst.dppellate

I



I have already recorded finding ihot defendants (respondents)

have constructed lnuse and stnrct res on suit lantl during
pendency oJ'the suit so plaintffi vvill have obtain to take

delivety of possession either vvith house or structures by

evicting persons residing in it or if they so like they may appll'

for demotiott of house and stntctures at the cost of the

defendants and to take vacant possessiott o/' the suit land.

Pleadersfee lls. 1000/- and Pleader's clerkJbe Rs. 250/-."

ll. The original defcndants being dissatisfied rvith thejudgment and order passed by

the First Appellate Court refened to above challenged the same before the l-li-eh

Court by way of Second Appeal. In the Second Appeal, the High Court tbrmulated

the following substantial questions ol law: -

"L[/hether lhe judgment and decree of the appellate court
cottltl be said to be illegal in vievv oj.the sune having been

passed against several dead respondents, i.e. respandent
nos. 3,6(Sh),8,9, I I antl l2?

IWtether the entry in the concerned'record oJ'right can be
prexmrcd lo be the entry itt fuvour oJ- the erstwhile
intermediary as his private land?

It.

Iu lYhether in absence of any fnding regarding the method
and manner of dispossession as alleged by the plaint{fs,
the relief o/' restoration of possession could httve beert
granted especiallv yvhen the platnti.ffs have not adduced
any evidence on this aspect of the matter?

LV. l[hether thefinding ofthe appeLlate Courl tha! in absente
of plea taken in the written statement no such plea can be
allowed to be taken by the defendants is sustuinuble in larv
vvhen both the parties had understood the respectir:e cases
and adduce evidence? "

12. It appears from thc materials on record thanvl.ren the aforesaid Second Appeal

t.



the respondents before the First Appellate Coun i,e., solne of the original

delendants had passed alvay and their legal heirs rvere not brought on record

The High Court took the vier.v that in the absence of the legal heirs being

substituted in accordance w'ith thc provisions of Ordel XXII Rule 4 of the

Code of Civil Procedure, 1908 (for short, thc "CPC') the First Appellatc

Courr coulcl not have hcarcl the First Appeal on merits and decided thc same

in favour olthe plaintiffs. The High Court took the vieu, that the First Appeal

had already stood abated as the decree rvasjoint and indivisible.

13. The High Coult held that in case o1 joint and indivisible decrec the abatement

oFploceedings in relation to one or nrore of the appellant(s) or respondent(s)

on account of omission or lapse and failure to bring on recorcl his or their

Iegal representatives in time lvould prove fatal to ttre entire appeal and the

appeal rvould be Iiable to be dismissed,

14. The High Court rvhile allowing the Second Appeat filed by the delendants

held as trnder: -

"At this junctw'e, it woilel be pertinent to nentiotl that the
jttdgntent and decree itt the suit has been pussed on 25.07.1989
cnd the appeal thereafter came to be decicled on 02.06.2008
rever:;ing thejudgtnent and decree in the suit and granting the

decree to the plainttff as pral'ed. The mento oJ' this second
appeal has beenfiled on 27.06.2008 by the originctl defendant
no. 2 Bihari Choudhary, defendant no. 4 Baijnath Chuudhary
uncl defenclattt no. 5 flarilal Choudhary along with the

substituted heirs of the deceased clefenclot rto. I Klobhati
r\t. -- -rt



The appellant no. 7 Dhananjay Choudhary in tltis appettl is the

substituted heir ofYadunandan Choudhary who v;as one ofthe
substituted heirs oJ' deceased deJendant no.6 Jamunit
Choudhaty in the appellate court below. l"rotn the perusal of
the memo oJ the instant appeal, it lilrther transpires that the
responclent nos. l0 to I i in lhis appeal' huve heen impleaded
as heirs of deceLt.sed defendent o. 3 Sheonuth Choudhary.

On behalf oJ the appellants, it hcs heen enrythaticttlly suhrtittetl
that the de-fentlnnt nn J-r2cn,tn,.lq,,1 na 3 /t- f!": ::;:2::'!!'t!:,:':::; !

below) nimely Sheonuth Choudharr- died on 07.05.1997 antl
s imilarly the substituted respondeni no. 6 (Gha) (one oJ the

substituted heir.s of the deceased delcndant rrc. 6 Yamuna
Choudhary in the appellate court below) died on 29.09.2004
during the pendenclt of the appeal tn the cpurt belo,,v. It has been

Jinher pointed out that the -substitutetl respondent no. 7 (ku)

Most. Dipiya (one of the substituted heirs of the deceased
defendant no. 7 lvfanguru Bhagat) tlied on 07.08.1999, the
tlefendant no. 8- respondent no. 8 Bocha Bhagat died on
05.04.2003 and respondent no. 9 Naginc Bhagnt also dietl otz

05.11.2005 during the pendency oJ' the appeal in the court
below. From lh<r order dated l4.l 1.2008 passed in this appeal,
it becomes evidint that the Jact of deuth o.l the aforesaid
defendant respondents during the penclency oJ.the appeal in the
court belotv has been adnittad by the plaintiff-re.spondents antl
it has been also qdmitted that their heirs could not be stbstitutetl
in the said appeul.

Examined in the backdrop of these facts, it is vivid that the
deceased defenclant no. 3-respondent no. 3 Sheonath
Choudhary was one aJ'the purc'haseis oJ.the suit land and
similarly the deceased respondent no. 6 (Gha) was one of the

':"---'e":'_--'gLtbsti{J- igitrti
Choudhary) oJ' the suit land. The rernaining cleceased
respondentnos. T(ka), 8 and 9 in the oppeal in the court beloyv
vv'ere the heirs of the vendor of the defendant no. I to 6. The
impugned judgment and tlecree by the appellttte court below
granting the deckiratioy oftitle and entitlemertt of recovery o.f
possession in fuvotu' of the plaintilfs has been pttssed against
these deceased persons as vv'ell, along v,ith the other
respondents. In vieu' of the natLu'e of the decree us pruy'etl for
and granted by the appellate court below' being joirit ctnd

I



passecl ogaiilst the tlefendaut ilo. 3-respo,dent o. 3 Sheonath
Choudhary, respondent no. 6 (gha) Sheonandan Choudhaty
and some other respondenls a.g abovententioned who yvere

already 'dead and their interesl was not represented.

Tesled on the anvil of the oJbresaid principle the conclusion is
inevilable that the decree dismissing the stLit as against the
aforesaid deceased re.rpondents had attainedfinaliry and could
nol hdve heen varied or overturned in ahsence of their heirs and
legal repre.sentatives L)y thc appellate court below. [n other
words, the appeal beJore the appellate cotfft at the time oJ
passirtg oJ the decree h.ad lecome dejective (nct properly
constituted) as all the necessat y parties for the determination oJ'
the controvet'sy were not before the court and the non-
.suh.stittrlion oJ' the heirs of the deceased respondents was Jatal
to the entire appeal.

The pruposition hy the learned .renior counsel on behalf of the
plaintiff-respontlcnts ott the strength of the decision of the Apex
Court tn the case o.f'K. Naina fulohamed (supra), in the peculiar
facts artcl circunrslances of-this case as ntentioned, is clearlv
misplaced. In the said decision the purchaser was alreadlt on
record to represent the interest of his deceased vendors and, in

fact, it was the purchaser who Jiled the appeal as well as
contested the second appeal lhereafter. In the present case, one
of the purchasers and one of lhe substituted heirs of another
purcha.,;er of the suit land died during the pendency oJ' the
appeal and thair interest rennined unrepresented as no
.rubstittrtion was admittedly done. Stnilarly, no nle has been

laid dotn in the said decision prescrtbing that the provision oJ'

Order 22 Rule l0 A shaLl override the mandatory provisiorr
relating to abatement as contained in Order 22 RuLe 4 C.P.C.

necessaty partv. In this fact situation, this Court is inclined to
hold that the impugned judgntent and decree passed by the
appelhte cou't be low curutot be staitrcd in lavv, and the sante
i.s, accordingly, set aside. The substantial question of latv, as

formulttted in this regard, is accordingllt answered in favour of
the appellants.

ln view o.f the aforesaid conclusious, there renwitrs tto ttecessiry*

Jbr determining the other substantial rptestions oJ' larv as
fi.z,*,.,1/"" ^---t ^)



[n the result, this appeal is allovved. In the Jacts and
circumslaflces, there shall be no order as la cost. "

[5. In such circumstances refened to above, the plaintitl\ are here belore this

Court rvith the prcscnt appeal.

i. Submissions on behalf of the Appellrrnts / Orisinal Pllitttifl.s.

16. Ivtr. Gagan Gupta, the Ieamed counsel appearing lor the plaintifls vehemently

subrnitted that the Higli Court conirnitted a serious error in passing the

impugnedjudgment and order. He rvould submit that the irnpugned judgment

and order passed by the High Court is in gross violation ofthe provisions of

Order XXII Rule l0A of the CPC- He rvould submit that respondents /

det'endants in the First Appeal deliberately omitted to bring it to the notice of

the plaintifii; that some of the defendants had passed away. According to the

leamed counsel, the respondents in the First Appeal not only lailed to bring

rt to-t cno eo rrst ete ou e passlng alvay o s0mcppe O a

of the def'endants but allotved the First Appeal to bc heard <ln merits. The

failure on thc part of the respondents to bi-ing to the notice olthe plaintilti as

rvelI as to the Court concerneil the factum ofdeath oIsome olthe delendants

t

could be said to be in gross violation of Order XXll Rutc I0A of the CPC.

I}. SUBNIISSIONSOT'1'IIEP,\It]'IES



t7. VIr. Cupta submitted that even rvhile conceding to rhe lact that some olthe

respondents bcfbre thc [irst Appellate Court had passecl away and their legal

heirs rvcre not bror.rght on rccord, still the appeal as a rvhole could not be said

to havc stood abated. ln this regard, Mr. Gupta has givcn a chart indicating

w.hl thc First ,\ppeal could not be said to liavc rihoily abated in absence ot'

the legal heirs being brought on record. The chart indicates as follorvs: -

Poqition.
before thc

Iligh Court
Pa rticu Iars

Appcllant
No. 6

Respondent
No. 6

Khobai'i
ChoudharJ,
ffhird Sale
Deed)

No Dispute
w-r.t

abatcmenl

Det'endant

No. I

[-lis LRs rvere

Appellants
Nos. l-3

His LRs are

Rcspondents
Nos. S. I I

and 12

His LRs are

Responden ts

Nos. I -3

Appellant No
4

Defendant
No.2

f

s.N Respontlent
Position

bclbre thc
Trill Court

Def-endant

No. 5

Dcfendant
No. 6

DeJbndant
No. 4

Hari
ChoutlhurJ,
(Fit'st
Dced)

Sale

Yamana
Choudhary-
(Second Sale
Deed)

Bihari
Choudhuty
(Third Sale
Deed

Sheonath
n

(Fourth
Deed)

Sale -\o -r

['lis LRs were
Appellants

Nos. l1 & 12

Rcspondent
No.4

I Iis LRs wcrc F{rs LRs are

Appellents
.\os. i0 ll

Respondcnts
Nos.30--13

No Dispute
!v. r.t

abatement

No Dispute
w.r.t

abaterncnt

Disputc w.r.t.

(As he died on
07.5.1997 durirg
F irst ,4ppeal
however in the

Second Appeal his

LRs werc
lmpleadecl.

No Dispute
\) -r'. t

abatenent

La! 
|

2

.,

rl

(: Baijnath
Choudhary Appellant No

5

Respondent
rVo. i(Fourth

---i2rsL-.

Position
belore this

Court'

No Disputc Iw.r.t I

abatcment 
I

I

I

I

I

I

I

I

I

I

I

i

I



18. lvlr. Gupta therealter, by rvay olone another chart pointed otlt that all those

respondents rvho passed arvay during the pendency olthe First Appeal beflore

the district corrrt lvere only "Pcrtbrma respondents". 'fhe said chart teads as

under: -

'Poiitiori befdre
S,N Respondcnt the I'tigh Court

.Pdsiii6n

before this
Court

Particulrrs i

l. I Sheo Nandun
Choudlnry
(Died on
07.05. r9e7)

[tis LRs were nol
inpleaded in First Appeal
but he has no connection
with the tmpugned sale
deeds and ZR.l v;ere

impleaded in the High
Court.
No conneclion vvith the
impLryned sale de eds ot the

)
Not a Party.

roceedin

I'lis LRs arc

Rcspondents
Nos. 46 & 47

No connection with the
inrpugnetl sale deeds or the
proceedings.

No connection vith the
impugned sule deeds or
the proceedings.

19. In such circurnstances referred to above, the learned counsel appearing lor the

6

[[is LRs rvere

Appillant No. l0
& Respondent

Nos. l4-20

I[is LRs are

Respondcnts
Nos. l0 aod
Nos. 36-41

Dipil:a
(Dietl
07.03. t 9e9) Not a Party

J

oll

Bochha
Bhagot
{Died
0i.01.2003)

Not a Party. Not a Party

No c'onn<iction with the

impugned .rale deetls or the
proceedings.

4 Nagina
Bhagat
(Died
05.il.2005)

Not a Partv.
Not a Party.

5

OtL

Md. lslant
(Died
08.a3.200 t )

His LRs were
Respondents
Nos. 27 & 28

Dhari

48.07.2008
o4

i.e.,

Sheo
Bhagut
(Dted

His LRs rvere
Rcspondcnts
Nos.29 & 30

l-lis LRs are

Rcspondcnts
Nos. 48 & 49

No conneclion v,,ith the
intpugned sale deeds or the
proceedings.

-aJtct" tne-pdssLItg
of the judgtnettt
in I irst ,4ppeal1

plaintiffs prayed that there being merit in his appeal the same may be allorved

i

I

I

I

I

I
I



and an appropriate order be passed with a vierv to do substantial justice

betrvcen the parties.

ii. Submi55ions on bchalf of the Resrrondents / Ori inal Dcfendants.

.. c.ii --r"L5.rr, iLri Luariiq:ir Cartr!lSi'( apllc.l(ilig lUf Ine OCtcll!t21lltS Otl tnC

other hand submitted that no error not to speak of any error of larv could be

said to have been conrmitted by the High Court in passing the impugned

judgment and order. According to the learned counsel the l'ligh Court is right

in saying that provisions ol Order )C.XII Rule 4 CPC would override the

provisions of Ordcr XXii Rule l0A of the CPC.

21. Tn such circumstances referred to above, the lcarned counscl prayed that there

being no merit in the present appeal, the same may be dismissed.

C. ANALYSIS

" : 1l*::gl'=^'tt' r:L*-.1.-"yxl=:ry1!$.P"9-494-l'yegs-".tr =:-, -- "

through the materials on record the only question that falls for ottr

consideration is whether the High Court committ.a uny error in passing the

impugned judgment and order?

I

i

I

I

I



23. We regret to state that rve are thoroughly disappointed rvith the manner in

rvhich the FIigh Court dealt rvith the Second Appeal and more particularly the

understanding of the High Court as regards the position o[ larv on the issues

in question. Such procedural errors are not expected at the level ofany High

Court. lt is not in dispute that the provisions of Order XXII Rule l0A olthc

CPC rvere not complied rvith.

24. While the First Appeal rvas being heard, the delendants cor.rld have brought

to the notice ol the First Appellate Court that some ol the respondents had

passed arvay and the appeal had stood abated. Had the delendants brought

this fact to the notice of the First Appellate Court, the Court could have looked

into the rnatter accordingly. tt appears that the def'endants being fully arvare

of the death of some of the respondents kept quiet and allowed the First

Appellate Court to proceed rvith the hearing of the First Appeal on merits.

When the First Appeal came to be allorvcd and the matter reached the High

Court in Second Appeal that the issue as regards the abaternent carne to be

raised.

i. Relevant Statu to rv Provisions.

25. Order KXll RLrte I oIthe CPC reads thLrs: -

" 1, No abatenrent by party's tleuth if right to sue survive s.-
The death of a plainti..,ff or clefendant shall not cctuse the suir to
-l- -.- :a -1.



26. Order XXII Rule 2 olthe CPC reads thus: -

"2, Procedure wherc one oJ several plaintiffs or defendants
dies and right 16 sns sttyyiyss,-
l4/here there are more plaintill.s or deJbndants than one, and any
of them dies, and yvhet"e tlte right to sue survives to the suntiving
plaintiff or plaintif.f,s alone, or against the sur ,*iving defendant
or defendanls alone, the Court shall cause an entry to the effbct
to be made on the record,. and the suit shall proceed at the
instar.ce oJ the sunli'ting ptaittiff ar plaint.ffs, or ryainst th.e

s tu-viv in g defe n da nt o r defendan ts "

27- Order XXII Rule 4 and 4A, ol the CPC reads thus: -

"4. Procedure in case ofdeath ofone afseveral defendttnts or
of sole defendant.-
(l) lWtere one of bvo onnore deJenclants die.s and the right to
ve doe.s , not survive agains! the sun'iving defendant or
defendants alone or a sole defendant or sole surviving
defendant dies and the right to sue stffvives, the Cow't, on an
application made in that behal,f, shall cause the legal
representative of the deceased defendants to be made d part,v
and shall proceed vvith the nit. (2) Any person so made a party
nay make any defence appropriate to hts character as legal
representative of the deceased defendant. (3) tVhere vrithin the
time lintiterl by lan, no appliccttiort i.; ruade .tuttlet' sttb-ntle (l),
the suit shall abate as against the deceased defendant.

ft) The Court whenever it thinks fit, may exempt the plaintiff
a,azJ-Lz*utz

any such defendant who has failed to file a written statement or
who, having/iled it, has failed to appear and contest the suit at
the hearing; and judgnent may, in such case, be pronounced
agLtinst the said defendant notwithstanding the death of such

defendant and shall hctve the sameforce and e/fect as if it has

been pronortnced before death took place. (5) ll/Vtere- (a) the

plainti,{f vta.s ignorunt of the death of a tlefendant, and could nol,

for that reason, make ut application for the substilution of the

legal repre.sentdtive oJ'the defendant uncler this ntle within the
. -:a-.r :. .t-- I:..-:.^.:^.- ,t,,t ,n12 /2K ^f IAA?l nsd
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the suit has, in consequence, abated, and (b) the plaintiffapplies
after the expiry of the period speciJied therefore in the

Linitation Act, 1963 (36 of )963), for setting aside the

abatet ent and alsofor the adntission o/ that application tnder
section 5 of tlnt Act on the ground that he had, by reason of
.such ignorance, vtfficient causefor not making the application
vvith the periotl specifed in the said Act, the Court shall, in
considering ihe application under the said sectiott 5, have due

regard to thefacl of xtch igitorance, dproved.

4A. Procedure where there is no legal representative,-
(l) U in any suit, it shall appear to the Court that aily par{r-'who
has died during the pendency o/' the suit has no legal
representative, the Court may, ot1 the applicatictn of any party
to the suit, proceed in the absence of a person representing the

estate of the tleceased person, or m{ty be order appoint lhe

Administratot'-General, or an ofJicer of tlrc Cotu't or such other
person as it thinlrs Jit to represent the estate oJ'the tleceased
person for the purpose of the suit; and any judgment or order
utbsequently given or made in the suit shall bind the estate of
the deceased person to the same extent ds he vvould have been

bound if a personal rbprisentative of the deceasecl person had
been a'paity to the suit. (2) Before making an order mder this
ntle, the Court- (a) may require notice oJ'the application for
the order to be giv'en to such (f any) of the persons having an

interest in the estate of tlte deceased person as it thinks Jit; and
(b) shall as certain that the person proposed to be appointed to
represent the estate of the deceased person is willing to be so
appointed and has no interesl adverse to that of the deceased
perso,t.

:::rt=Rtrr?-ffi (Ei?rerriffiat-tlie=death-ofu r-pltiatif-f =e-.-'-.:- -:

dclendirnt shall not cause the suit to abate if the nght to sue surv'ives. Rule 4,

Order XXII of the CPC prescribes that lvhere a defendant dies, on an

application made by the plaintift, the Court shall cause the legal

representative olthe deceased dclendant to be madc a party and shall procecd



lvithin the time Iimit prescribed by larv; othenvise, the suit rvould stand abatcd

against the deceased defendant. A clear provision is to be lound to that ellect

in sub-nrle (3) oF Rule 4. Obviously in case of lailure to bring the legal

rcpreserltative on record rvithin prescribed time, the sr.rit having abated, the

plaintiff wilthave to seek the remedy of setting aside abatement in accordance

with the provisions of la',v.

ll. Ordcr XXII, Rulc l0A of the CPC.

29. With enlorcement of 1976's amendrnent to the CPC, once a party to the sr.rit

dies, a duty is cast upon the lawler rcpresenting such party, to communicate

the lact oldeath to the opposite party in terms of provisions contain in Rule

l0A of OrderXXiI of the CPC. It is nobody's case that there rvas compliance

ofthis rule in the case at hand by the advocate appearing for the defendants.

Unlcss this primary obligation is discharged and it is established with cogent

evidence that the opposite party had sufficient opportunity to know and, had,

in fact, knorvledge ofthc dcath ofthe defendant, the plea ofabatement ofthe

suit at the instance of party having failed to comply with thc obligation

mcntioned r.urder Rule 10A oIOrderXXII of the CPC cannot be entertained.

Nobody can be allowed to reap the bcnefit of his or.vn lapse and to non-suit

the plaintiff.



30. Order XXII, Rule l0A reads thus: -

"10A. Duty of pleader to conmrunicate to Court death of a
party.-
l|'herev'er a pleuder appearing Jor a par| to lhe suit comes to
know oJ'the death of that party, he shall inJbnn the Cottrt about
it, and the Court shall thereupon give notice oJ such death to the

other party, and, for this purpose, tlle co tract betvveen the

oleacler and the decea.secl oarrv ,rhall he deemed to suh.sist. "

31. Rule l0A has been nelvly inserted by the Code ol Ctvil Procedure

(Amendrncnt) Act, I 976.

32. Rule l0A is intended to avoid delay in making an application lor bringing

legal representatives ol the deceased party on record. It sceks to mitigate the

hardship arising from the fact that a party to a suit may not come to knolv

about the dearh olthe other side during the pendency olthe proceedings. lr

such a situation, it rvould be appropriate to ask the advocate of the party tr.r

give intimation of the death of the party represented by him so as to enable

33. The Larv Ccimniission sfated ihus: -

"A nevv rule is proposed to be inserted to the effect that v,here
a plettcler comes to knorv oJ'the deeth ola porty to the suit, he

shall inforut the court, and the court, itt its turn, shall gi,',e notice
to the plaintifJof the death. Such aprovisionyv'ill. to sone e"ytent

rethtce the conrplicctlions that arise b), rectson of the plaint(J's
ignorance of the death of a clefendant. "

the other side to takc appropriate steps.



3d. In the staternent of objccts and Reasons lor the Code ol civil procedure

(Amendment) Bill, 1976, it rvas observed: -

"Clause 76-Sub-clause (v).-New Rute l0-A is being inserted
to impose an obligation on the pleaders of the parties to
communicate to thc Court the death ol the party reprcsented by
him."

35. The.loint Comrnittee also said: -

"Clause 73 (Original clause 76).-(iii) During the course of
evidence, a point :r.as raised, that, on the death of the client, the
co lract with the pleadcr comes to an end and so the obligation
o/ the pleader to act on behal,f of his client ceases on the death
of the client. The Committee, however, feel that it should be
nnrle obligatory on the part of the pleader to inform the Court
about the death ofhis client and for this purpose the contract
between the pleade-r and the parg; should be deemed to subsist.
&rb-nle (11 of netv proposed Rtic t0-A of Order 22 has been
amended accordingl;,.

[. .J The Cammittee feel that in view of the amendment nnde in
iub-ntle (l) oJ nerv proposetl Rule l0-A proposed sub-nile (2)
in Rule l0-A is nol necessary as the provision is likely to ctu$e
hardship to the pleader. Stb-n e (2) of the nerv proposed Rule
l0-A of Order 22 has been omitted accordingly."

36. Rule l0A, as inserted by the Amendment Act, 1976, imposes an obligation

on the pleader olthe parties to communicate to the court the lact olthe death

ofthc paqv represented by him

37. Rule l0A of Order XXII shoutd be rcad with RLrlc 4 olOrder III olthe Code.

Rule 4 of Older Iii rcads thLrs: -



" 4. Appointntent of pleader.-
(l) No pleader shall actfor any person in any Court, utles.s he

has been appointed for the purpo,se by such person by a
docuntefi in writing signed by such person or by his recognised

agent or by sonte ather person duly aulhorised by or under a
power-of-attorney to make such appointnrcnt. (2) Every such
appointment shall be filed in Court and shall, for the purpo.tes

of sub-nile (l), be deemed to be inforce until determined vvith

the leave of the Court hy a writing .signed by the client or tlrc
pleader. as lhe case ma.v he. on,1 .fi.l,1 i1 Qnvtr!. ^'' t::!i! !.t:: '-'!i:':::
'or the pleader dies, or until alL proceedings in the suit are ended

sofir as regardr the client.

38. Order III, Rule 4 prescribes the mamcr of appointment of a pleadcr and also

the limit upto lvhich such appointment renlains in force. Every appointment

of a pleader rvill be continued inter alia until the client or the pleader dies. As

a general rule, therefore. on the death of the client his contract rvith the pleader

comes to an end. So also, his authoriry to aot on behalf of his client expires.

39. Rule l0A, as insefied by the Amendment Act, 1976 carves out an exception

to the above general rule and casts a duty upon the advocate appearing fbr the

pafty to intimate the court about the death ol his client. For this purpose, a

:.=:-:--.----..d"-eeli*g=fietier+has-beetlereatod-tiafihec''ommct+oetrv-een._'ft eemmA7:-=-:=-

client and the pleader subsists to that Iimitcd extent. [See: Gangadhur v. Raj

Kunor, (1981) I SCC J21l

40. Rule l0A of Order XXI1 is salutary in nature. It has been introduced to

mitigate hardship arising tiom the lact that a suit, appeal or other proceeding



may takc long time and a party to a suit, appeal or other proceeding may die

and the other party may not be arvare ol such a situation. Rule l0A seeks to

do justice over technicalitics by requiring an advocate appearing lor the parly

to intimate the court about the death ofhis client and provides an opporhrnitv

to the other side to take necessary steps to bring heils and legal representatives

olthe deceascd party on recold. Rulc t0A is thus nor an e mpry rornraiiry. irc-

enrinent object of the rule is to do tull and complete.justice.

a. Rationrrle behind Order XXII Rule I0A.

41. An "innovative provision" in the form ofRuie l0A has been introduced by

the Amendment Act, 1976 in the Code to avoid procedural technicaliqv

scoring march over substantial justice.

Courl observed that it rvas introduced to mitigate the hardship arising fronr

the lact that the pamy to a suit or appeal, as the case rnay be, may not come to

kno!va Ut e tea L) t e0 crp

appeal. A suit or appeal takes y'ears to come up for hearing and it is very

dilficult to expect the other party to be a rvatch-dog tbr day+o-day survival

ofhis opponcnt. Thcn rvhen the suit / appeal comes up lbrhcaring, it contes

to the light that not only one ofthe parties to the suit I appeal had died but the

42. In Gangadhar (supra), dealing rvith the object underlying Rule l0A, this



time lor substihrtion had also run out and the suit or appeal had abated. It is

rvith a vierv to avoid technicalities and to do fi.rll and complete ju.stice that an

important provision has been insertcd in CPC, in the form of Order XXII Rule

I 0A, requiring the advocate appearing for the party to infornr death oI his

client to the court so as to cnable the other side to take appropriatc steps to

bnng on record legal represcntatives ol the deceased. For that purpose, a

deeming hction is introduced that the contract betrveen the dead client and

pleader rvill subsist to the limited cxtent to supply information to the court

about the death o f his client. This Court stated that: -

e (i I t1 ttitt 0 en rtt rn
o-dvocute of a oartv tc sive intinaliut o{ the death ol the aartv
repiesentecl bv im antl for this limtted rrurDose to in troduce a

d, tnln ct o eco a ('t ii iie
dv cat and the de {l rlv.tfa that eL)

mav not be taken tmawares at the iinte of hear s of the aoneal
bv sorinsins .surorise on it that the res t)ondent ad-\' d and aooeal
has ubated. In order to avoid r) cedural iustice scorinc a march

tantial tice Rule 0-A v:trs introdu ed tlrc:

Civil Proceclure (Amendment) Act of I 976 which came into force
on Febnnrv I. 197 7. "

(Emphasis supplied)

b. Nature of the salutary provision of Order XXII Rule I0:\.

t

43. Rule l0A is procedural in nature. No penalty is providcd for non-compliancc

rvith the rule. The provision is not "absolutely mandatory" fSee: United Bank

44. The nerv provision has bcen inserted rvith a vierv that jLrst delay in prefening

of Inlia v. Kttttotr Bala, (1981) 2 SCC 5831.



application. Since a la'',vycr for the pafiy is obliged to inform thc court about

the death ol his client, his failure to do so shoLrld be treated as good and

sulficient ground for condonation ol dclay'. lSce: Ifuthpalia v. Lakhnir

Sirrgir, (198-t) 4 SCC 661

l-\icrinntinn hofr' on- tt"^ l^^.t -^.i*.. 
....- i,,:.,.'i., i,,(. .',\'. ^-:,.'..1 ,".'t

!!e.i! rr. L.r ,,.Jtt,

'nullus corttnrodum capere potrtst tle infiu'ia sut propio',

45. The genesis of the provision of Rule 10A of the Order XXII lies in the

cloctrine of 'clcan hands'. The doctrine of 'clean hands' originates froln the

Rotnan Law, and finds expression in trvo latin rnaxims being (i) ex injuria ius

rtotr oritur and (ii) nullus. comntodmn capere potest de injuria nm propia,
,'i l

rvhich mean "fronr lvrong. no right arises" and "no one can take advantage of

their own rvrong", respe ctively. [Scr.: Schrvebel, Stephen Nl. " Cleon Hands,

Principle" Eds., Riidigcr \Yolfrum, Oxford University Press, 20091.

46. Although the aforesaid two maxims, semantically appear to be one and the

same, rvith the courts olten applying the two in terchangeably, yet there lies a

very fine bLrt pertinent distinction betrvccn the trvo maxims. Thc two maxims

are comparable to each other but thcy are not interchangeablc, and differ in

the ir scopc. Aaror.r X. Eellmeth and Maurice llonvitz in the "Guicle to Latin

Maxims in Interncttional Lzru" I " Ed., Oxford Universify Press, has explaincd

the maxim ex injurkt iu.r non oritw'as [bllolvs

!



"A right does not urise.fi'orn wrongdoing." A nnxim neaning
that one carnot senerdllv relv on a vtolcttiort of latv to estabiish
a new lesal risht or to conftrn a cLainted rishr r..9., .,r.r

Lauterpacht has indicated lhe nmxim e-r injm'iu ius ttotr oritLtr
is not so severe as to deny tho! a y solu'ce of right whatever can
dccnrc to third persons acting in good /aitlt. l|'ere it othert-ise
the general interest in lhe security oJ'tansaction.s would be too
greatly invaded and the cause oJ'minimizing neeclless hardship
andfriction would be hindered rather th n helped." Advi.rory
/)^i.;^,, ^- | .-nl a^-",'^',-,'^,,,- f)n,. (snto.- Of 't'1,^ f ^,.'r:-,,a,1_" 

--n"- '-i'"_1-''-- .',-l ' ' "

Pre.sence af South A.,frica In Nantibia (South lVe.tt Africa)
l'{attvithstanding Security Counc:il Resoltition 276 (1970), 1971

LC.J. llep. 16, 167 (separate opinion oJ.Judge Dillard). An
alternative fomzulation r.r .Iris ex initLritt non oritur. Conpare
vvith Nullu.s conunodunt capere (ntt test nt t trftt DfonfLdd

47. On the other hand, they have explained the uaxim 'nullus comnndunt capere

potest de injuria sua propia' as follorvs: -

"No advantage (may be) gained from one's ovvtt 'ut'ong." A

ma"rim meanins that the law willno! rer:oq ize or vulitlute ttnv
rson deriv nr his t/v ll \t'l'oll doin For exurnple,

one mav not destrq) evidence of the extent of damagqs caused
by one's illegal act, then counter a claim jbr clcunuges bttsed on

that act by pointittg to the lack oJ'evtdence. E.g., "[T]he State
must not be allowecl to benefit by its inconsistenct' *'hen it is
through its otn 'rvrong or illegal act that the other party has

beett deprived of it.s right or preventedfron exercising it [ .J "

(Emphasis supplied)

48. A perusal of the aforesaid makes it abunclantly clear, that $'hilc thc maxtm

'ex injuria ius ttort oritur'is a principlc governing the eeneral spirit olthe

jurispnrdence of "rights", that a right cannot emanate or emerge flrom a

..,-^^..g'l ^^r +L^ ,--,.;^ (,".,11.,^ 
- ^ -, " .. . ^ . t . . . - - ^--^-- -^t^^, J^

(Emphasis supplied)



proprid ', on the other hand, confimrs the general nrle of equity and prudence

that no one can benefit lrom their olvn rvrongdoing. The scope ol the latter is

rvider than the lormer. The first maxim explains that the lcgitimacy ola right

stands vitiated il such right, r,vhich otherwise would have been lcgitimately

exercisable, accrLres tiom a wrongdoing of the person claiming under or

cxcr0rsrng sucti right. AIthough, undcr the Iarv, a right may arisd evcn illiorr

a rvrongdoing, yet i[ exercise of such right is allowed, it lvould malign the

very jurisprudential underpinning of'right' and 'duty'. A right has a legal

sanctity and backing to it, in order for it to have a legitimising effect, since

very specific to not include every benefit, profit or advantage. The maxim

solidifies the taith in law that no,ffrong action rvill be given a tegal validiry

The legal validity ofa right florvs lrom other legal norrns or from a source of

iarv [See: Nicl NIacCormick, "Rights in Legislation", La!v, Morality and

Society: Essays in Honour of tl.L.A. Hart, P.N{.S. Hacker, and Joseph

Raz (eds). 189-206, Oxford: Clarendon Press (1977)1.

-'--?9;-ThEiia{-111-'nlrtmsTiliii1dTtnffrFdi p-at:esfafqAix-AVfiprTtrri;Z--=-:'

other hand, lays itsclf as a rule of equity. iA.n advantage falling lrorn

rvrongdoing may bc a legal or illcgal advanta-qe. The maxinr dictates that, be

that as it may, no protit or advantage of a person's rvrongful act may be

validated by thc seal ol larv. It rnay very ''.vell happen, that the advantage may

thc lural correlative of a right is duty. NIore particr-rlarly, the term "right" is



be legal or illegal, but the validation ollarv rvill not be extended to it by the

larv. Thus, the courts that have the discrerion ro allorv or disallorv the

availmcnt ofsuch advantage in ordinary circumstances, are constrained to not

permit a person who has committed a r,vrongful act to benefit from the

advantageous position alforded to him bccause ofsuch lvrongfi-rl action as a

matter ofjustice, equity and thirness. Fellmeth and Horrvitz rightly cxtend an.

illustration, that rvhen a person hinrself destroys evidence, he cannot takc

shelter of the defence of lack of cvidence. The advantage talling tiom thc

r,vrong rvill not be validated by the courts of larv.

50. The interprctation of Order XXII Rule 10A is a manilestation oi the latter and

not the lormer i.e., the comerstone of its nature and the ef,fect is the maxim

'nullus comnodum capere potest de injuria sua propria'or no one should

derive benefit fronr their olvn lvrong. This is because of the procedural nature

of the provision as held in Kanan.Bala (supra) and a catena ofother decisions

of this Court. Although, the provision aims to do justice over technicalities

by casting a duty upon the pleader to apprise the court as-rvell as all parties

about the demise ol his client, yet it does not prescribe any penalry for the

non-compliance olthe same, rvillul or'inadvertent. A pleadcr may not bc put

to the perils of any penalty for his failure in perforrning the dury under Rtrle

10A in larv, yet it does not mean that such failure lvould aiso be olno bcaring

in equiry or of inconsequenco to the ultimatc abatemcnt of, the suit or appeal



The bcnevolent object underlying Order XXII Rulc l0A to ensure compicte

justice on one hand and the contrasting patent absence olany penalty for non-

compliance on the other, lvould simpliciter be irreconcilable, r,vithoLrt the

resort to thc maxim 'nrlhts commodwn copere potest de iniuria sua propria'

It '"vould be preposterous to say that a court of conscience rvould take no

cognizance of such a tailure in duly ol the pleader in deciding rvhether the

suit or appcal could be said to be abated lor rvant ol any application in the

stipulated time in terms ol srrb-mle (3) ol Rule 4, Order XXII, and allorv an

erring party through its plcadcr to derive undue advantagc thereol. To ignore

such lapses in equity rvould render Rule l0A completely otiose and do

violence to the legislative intent behind it.

51. Thus, the principle that no parly can take advantage ofhis/her orvn lvrong i.e.

'rrullus commodum cape re potest de injuricr sua propria ' is squarely attracted

in thc event of a failLrrc in complying with thc provision of Rule 10A of Order

XXII ol'the CPC, and any abatement as a re;ult olsuch wrongdoing or failure

ought not to be validated by the courts

52. In Kusheslrv:ar Frasad Singh v State of Bihat', (2007) I I SCC 447, it was

hcld that the aforesaid maxim is based on elementary principles, is tully

recogniscd in courts oI larv and of equiry, and, admits of illustration lrorn

every branch of legal proccdure. The relevant observations read as under: -

" I 4. In this connection, out' attentiotl has been invited by the



fuIryluriav Pani v. Nqrnadelala Sasnnl tAIR l96l SC I .1531

vvherein it was hekl bv tIt i.s Court that where an ohlisation is
cast on a pqrlv and lrc commits a breach ol .such ohlisntion. he

ba.ged ory the L,atin maxim cotnmodun er iniuria sua nemo
ber, ke undue vo ta his o.tvnI c eo

15. [ [nion of Inrlin V tula General M,adan al Yadnvt.

rion. T'hen he rai.sed an ob ection a a}Ltl Ltltt o

e ont e cr ndt h roce have

been initiated within six nton wtder he Ann v Act. 1950I t

Re e to dth he ar:atse

the releld Il I) rO"t itinns ol'the A ct the Cn ttrl hi: that resI t)

the ac nlial ncli n r the comm n"Le

f t'ri nl nnd whetr th e c u.y ed nnt nnlro h inco (.^.'dilab leI

he could not he allo',ved to raise a conlefttion thct D|'oceedings
were time-banecl. This Court '(at SCC p. 142, para 28) referred
to Broom's Legal ivlaxints (l1th Edn.), p. l9l wherein it was

stated:

"It is a maxim of' law, recognised and e.stahlished. that no rnan

s hall take adv ntu
"e 

of'his ovvn wrons: a d t Iti.s muxin. v,hicl't

is based on elenentarv princip llv recocnised in courts.s. 1.9

of lavv and of' eauiy. nnd. intleed adm sofillustration /i'onr

everv branch ol' lesal nrocedure. "

t6. e r LIL('I leo law that A nta czn be ed

to take unclue and unfair advanta o/'his oyin v;rofic to gline

favourable interDretation ol; law'. lt is souncl orinr:i t)le that he

reven LI I l't)ln Ltl -noo et1 s iI
non-

0lt)ron oer ou oht e e nntt nt tt oLrt o

his ovvt't wro g ".

53. we rvould like to remind the High courr of this(::itffi#:xl'r".!ur *u*,*

of 'nullus commodum capere potest de inuriu xn proprta '. It is the dury o[

rmdnce he has occasloned. To ut it di t !'

the court to ensure that dishonesty or any atternpt [o abuse the legal process

can ot be pemtitted to take advantage ol Such.titudtbn. This i.s

vvro s).

[(]996] 4 SCC !27: !q96 SCC /Cri) 592.1 the accu.red armv
personnel hinrselJ'wds responsibl; -lbr delav as he escaped lront

could not take undue advantage qf his orvn wrong Considering



must be effectively curbed and the court must ensure that tliere is no rvrongful,

unauthorised or unjust gain lor anyone by abusing of the process olthe court.

No one shotrld be permitted to use the judicial process lor eaming undesewed

gains for unjust profits. 'l'he courts' constant endeavour should be to cnsure

that everyonc gets just and fair treatment

54. We may clarify rvitha vierv to obviate any possibilitv of conftrsion lhat the

maxim 'e.r injuria ius tron oritur ' is dilferent from thc maxim 'nullus

commodwn capere potest de inuria sua pt'opia' for the reason that the fonner

pertains to a 'right'. that may become availablc to a rvrongdoer due to the

rvrongful act and the latter relates to an 'advantage' or 'beneht' that a

wlongdocr may derive from his lvrongftll conduct, Although both arc in

essence a byproduct of the doctrine of equity and share a common genealogy

under the doctrine ofclean hands, the field in rvhich they opelatc are different

and distinct. In case of the first maxim, had the right not ernanated from a

'"vronglul act. it r.vould have been cementeci in larv and the person in lvhose

f'avour such right had accrted, could have pleaded for vindication of the same,

with suflficient guarantec, that his ptea rvould be accepted by the court.

Llorvever, in the case ol thc second maxim, if the advantagc was not being

derived lrom a ,uvrongtirl act, the courts rvould nevcrtheless still have the

discretion to hold '"vhether the person in rvhose favour such advantage had

ariscn, could avail such advantage or not. While in such a casc there r,vould



be no embargo on the courts to deny the adi,antage to the person eligible to

benefit lrom the same, the courts could still rr-rle that such person could not

avaiI the benefrt. I{aving considercd the cases in which there is no wrong done

by the person deriving the right or benefit ft'om their actions, rve shall norv

see horv the rvrongful action affects the conclusion olthe cotrrts in both such

scenarios as-well. The ansrver to this is straightfonvard. In the first case, rvhen

a right accrues to the person rvho has comnritted the rvrongful act due to such

act, and whilc the larv regards it as an entbrceable right, yet the courts are

armed rvith power to deny the vindication of sirch rights. rvhich they

ordinarily could not have done. Put it differently, ',vhile the existence olsuch

rights is undeniable in the eyes of larv, yet the exercise or enforceability of

such rights would nevertheless be deniable by the courts in equity. The rvay

the maxim envisages the application of this principte is based on one another

well-known principle; that equity cannot supplant the larv. When the coLrrts

deny the right that may have accrued by a wrongdoing, the courts in essence

upoo- roe re ty

rvithin their conscience, to rvithhold its enforcement, not to conrradict the [arv,

bnt to ensure that the larv docs nor become an instrument fbr legitimizing its

orvn violation through the hands olcourts rvho are expectecl and reposed of

thc t'aith to upliold the larv in the first place. Hence, r-rnclcr the first maxim, the

--'-* - ?re-not-deRying-thc-righr-itself i.eflhey are hor-sripplantinglhe-iiEht-- -



or entbrcement can be ifthey require the touch ofcourts, by invoking a higher

standard ol lairness that guards against the instmmentalization ol legal rights

as vehicles ol inj ustice.

55. Whereas, rvhen it comes to the second maxim, irrespective of how the

advantage has accrucd. it is not an enforceablc advantage. The reason being

a sirnple one, that they are. simply not a 'right' so as to have the force or

backing ofany larv. In the absence of any enforceability flowing fronr a larv

or legal norm, the enforcenrent or vindication of,such advantage as a nahtral

corollary can only florv from the discrction ofthe courts, rvho are required to

supply the legal formalities to make them enforceable in the first place.

Hence, the courts in the case of the latter, leing a court of conscience, built

upon the edifice of lair-play, rvould prohibit inurement of any such benefit

lacking the backing of law by virtue of this discretion and as a matter ol

faimess disallolv a person who has committed the rvrongful action to avail

the benefit or advantage derived from his own rvrong, The second maxim

encapsulates the aforesaid principle and mandates that cottfts, having the

conscience oljustice, equiry and fairness, ought to necessarily disallow the

benet'it of the wrong to sttch a person.

56. This distinction marks a crucial difierence in the scope of the t'"vo maxims; in

the former, equity steps in atler the lalv has recognized a right, to decide



whether justice permits its enforcemenL; in the latter, holvever, equitv acts

rnore preemptively, interrogating the moral propriety ol allorving any g:rin

from potentially tainted conduct. In either case, rvhere no rvrong is

committed, the courts duty remains guided by Isgal principlc, more so in the

case of the second maxim. Horvever, in thc instance oI the flrst ntaxim, oncc

rvrongdoing rcsults in contaminating the jurirl rclation of 'rights and duty', a

shi[t occurs, rvhere equiry steps in in the sphere of entitlenrent lront such

'rights'.

57. On the basis ol the aforesaid, we are ol the considered vie,uv that the

underlying ethos of Order XXII, Rule l0A is not based on the maxim of 'e-x

injuria ius non oritw". A 'right' accrues in the eyes of larv through trvo

principal channbls: /iru/ through the force of any law or statute itself, and

secondly, through acts enabled by the lalv that possess the nonnative force to

create enforceable claims backed by the operation of larv or facilitated by

have thc capacity to create legal rights. Any legal norm, must possess

normativity and generality, which together must have such an eft-ect that the

norm ought to becr.rnre valid in larv or through the larv, in order for it to givc

birth to a right. In other ',r'ords, only those acts rvhich attain legal vaiidity

inherently rvithin the legal system or tlrroush its mechanism can bc said to

give rise to a'right'.

conventional legal norms such as a gift, lvill, consent, contract etc., acts that



58. In the case on hand, the respondents or the original defendants haVe pleaded

lor the abatement oI the suit due to non-substihrtion of iegat heirs therein by

the plaintiff, rvithin the statutorily prescril=d periotl of time. Abaternent of

suit is not a right that accnles to a party vrhen the other party has laitcd to

substitute legal heirs rvithin the specified period of Iimitation. Abatement may

be disallo',ved by the court il it has sulficient cause lor condoning the delay

of thc party that ought to havc tilcd tbr rhe substitution of le-sal heirs. In fact,

Rule l0A lvas enacted lor the purpose to allorv for mitigation olthe legal

effects ofdelay and can be uscd to rcqucst for condonation ofdelay.

59. The question of ailowing abaten'rent oIsuit is ont: of discretion and therefore,

an advantage. Under Rule l0A of Order XX1l, the dufy of a pleader to apprise

the court as rvell as thc other parties to the suit or appeal of the death of his

client is a duty o['candour and propriety as a responsible ofhcer olthe court.

The failure ol a party to pertbrm the duty r-rnder Rule l0A constilLrtes a

wrongful act and such party must not be allowed to avail the benefit arising

thcretl'om in the form of abatement of suit.

ll. Dutl' of Pleader.

60. Rule l0A of Order XXII. as inserted by the Amendment Act, 1976 imposes

an obligation on the pieader appearing for thc party to intimatc death of his

client to the court. But there is dift'erencc oiopinion as to rvhether the dLrty



imposed on the pleader is confined to tacturn oi death ol'a party or also to

turnish names and particulars oi tegal represen tatives.

61. According to one vierv, there is no obligation on thc pleadcr appearing on

behalfofthe deceased party to fumish or supply iist oflegal representatives

of the deceascd.

62. According to.the other view, horvever, the pleader has not onlv to inlorm the

corlrt as to death of the party but he must also fi.rmish particulars ol legal

representatives.

63. Horvever, lve are of the vierv that providin-r merely an infor.mation rvith

regard to the fact oldeatir is not sulilcient cornpiiance olthe Rule i0r\ olthe

CPC. unless and until the counsel furnishes the information rvith regard to the

details olthe persons on rvhom and against rvhom the right to sue survives

anC the information under Rule 10A of the CPC. and the object behind it

rvould remain incomplete as the parties rvould sti[[ be labouring to inquire

who are the legal representatives and find out as to upon 
"vhom 

and against

rvhom the right to sue suryives.

64. This Courtin Perunton Bhagvathy Devtsrt,ottt Perinadu Village v. Bhargut'i

Anma (Ded) by Lrs. and Others rcported in (2008) 8 SCC 321 has

explained the principles applicable in considcring applic'ations tbr setting

aside the abatement and as surnmarised such principles as under: -



"12. [n State qf NI,P. v S.S Akolkar' [(1996) 2 SCC 568] thi.s
Court held: (SCC pp 569-70, paras 6-7)

lhe cou.nsel. on conins to knotv of the death of a

give' niitice to the olher paitv of the death. Bv
necessarLl lication delav for stLbstitution of lesal
re Dfesentatives he in.t to run fi'ont the date o
knovvledqe. [.../

7. ttjs se1lled law that the consideration for
condonation o lav mder Section 5 of the
Limitation Act ttnd settins aside of' the nbatentent
under OLder 22 are enlirelv distinct and tlifferenl.
The court alwavs liberallv considers the latte
thoush in some case the court nxdv refuse to
condone the delav under Section 5 in filine rhe

LI eals. A ter Ihea eal has been led and is
pendinr, the Govcrnnt'eni is not expecte(J to keep
watch vtheihet' the contestitrc respondent is alive or
has passed avvav. Afte i' the matter vvas hroLeht t'i) the

o{ the Limitutton Act wotld be tIDD licable and delav
is required lo be explairied. The delau in officLol
busiie.ss requires its broach and ctDDrO0ch from
ntblic iustice Dersoecttve. "

(l -The Lr,.ot ds-" s tffi c i e n t -c a u s e fo r n o t - m a ki n g t h e -a p p I ic cr t i o n

within the period of limitation" should be imderstood and
in a reasonable t'd nntic ra nd

nl0nnel', epenlliig ttpon the fact;l and circutnstctnces of the

ca.se, ancl the type of case. The ,tt,ords "sufficient cause" in
Section 5 of the Limitatiorr Act shodd receive a liberal
c.o,$lructiotl so ds to advance substantial iustice, vvhen the

dekty i.t not on accoutlt of ory) dilatory tactics, want of bona

fides, deliberate inaction or negligence on the part of the

uppellant.

(ii) ln con.sidering the reason.\ for condonation of delalt, the

cotu't.t are mot'e liberal with rpfprpn,"p ln nnnlirntiottt {nr cottino

artolication came to be liled. It is tnre that Section 5

i

i

"6 [. .] Under Order 22 Rule l0-A. it is the dut.v of

part.v, to inlornr it to the court and lhe court shall

notice o/'the counse.l for the State, steps vvere taken
even therecafter; qfter due verification belated



aside abatenent, than other cases. l{thile the cotu't vvill have to

keep in vietv that a valtnble right accrues lo the legal
representatives of the deceased respondent when the appeal
abates, it will not punish an appelhnt with Jbreclosure of the

appeal, for unintended lapses. The courts te,td to set aside
abatement and decide lhe matter on rnerils, rather than

terminate lhe appeal on the ground of abatement.

(iii) The decisivefactor in condonation rsf'delay, is not the length
of delav, hut sufficienctt of a sotislttctorv exnlanotiott

(iv) The extent or degree oJ. leniency to be shown by a court
depends on the nalw'e of application and facts und
circumstances of the case. For example, courts vietv delays in
making applicattons in a pending appeal nore leniently than
delays in the institlttion of an appeal. The coltrts view
applications relating to lavyer's lapses more leniently than

applications relating to litigant's lapses. The classic example is
the dfference in approach of courts to applications for
conllonatiort of deilay in Jiling an appeal and applications for
condonatton ofdelay in refiling the appeal aJier recti/ication ol
defects.

(v) Want of "diligence" or "inrrctiott" can be attrihuted to an
appellant only when sornething required to be done by hin, is
not done. Il/hen nothing is required to be done, courts do ot
expect the appellant to bediligent. ll/here an appeal is admitted
by the High Court and is not expected to be listed Jbr final
hearing for a few years, an appellant is not expected to visit the
courl or his latyer every {ew week to ascertain the positiott
noi-keepzhZaktngiihethef thicoEte-stifryreipon-dAtuif 'aliie.

He nterely atvaits the call or inlornration front his coLutsel aboul

(Emphasis supptied)

65. Thc High Court in its impugned judgrnent and order has rvith a great air of

conviction observed that Order XXII Rule t0A of rhe CPC is not mandatorv

and would not override the mandatory provisions relating to abatemcnt as



contained in Ordei XXII Rulc 4 olthc CPC. lVe are alraid, the understanding

olthe High Court is not correct

66. The legislative intention of casting a burder on the advocate ola party to give

intimation of the death of the party represented by him and for this limitcd

pLllpo.je t() uriroUucc a OL.cntrng rrorion 0r tirc contracr being i.epi sub"i;Liirg .

betrveen the advocate and the deceased party rvas thai the other party may not

be takcn unalvaie at the time of hearing olthe appeal by springing surprise

on it that the respondent is dead and appeal has abated. [n order to avoid

procedural justice scoring a march ovel substantial justice the Rulc l0A r.vas

introduced by the Code oiCivil Procedure (Amendment) Act ol 1976 which

came into force on February l't, 1977 . Unfbrtunately, the High Court took no

notice of the rvholesonrc provision and lell back on the earlier legal position

rvhich automatically stands modified by the ner.v provision anri reached an

unsustainable concIusion.

67. lt is not the question of OrderXXII Rule l0A being directory ormandatory.

The court should knorv hor.v to apply the provision in the tacts of each case.

The line ofrcasoning adopted by the I-ligh Coun ifupheld rvould render Order

XXII Rr-rle [0A otiose.

68. Before rve close this matter, rve rvortld like to observe that it is not even the

case olrhe delendants that the plaintilfs had l<norvledge olthe death of some

I

I

l



ofthe delendants. Ilsuch rvould have been the position, then probably the

applicability of'the Order XXII Rule l0r\ rvould have been inconsecluen tial

69, In the present appeal the plaintills as rvcll as the def'endants have filed thcrr

rvritten submissions. 'l'he delendants in their rvritten submissions have talked

about the merits of the case but very convcnientlv hnve rrot sa.icl a rverd aS ro

',vhy it rvas not brought to the notice of First r\ppellate court *'hen the First

Appeal rvas taken up for hearing that the lirst appeal had in lact stood abated

',vith the death of sor:re of the deflendants. Why the larvyer appearing lor the

defendants aiso kept quiet anci proceeded to argue the matter on rnerits? This

smacks cf laok of good faith

70, In the aforesaid context we may refer to and rely upon a decision of this Court

in P. Jesaya (dead) by Lrs. v. Sub-collector and Anr. reported in (2004) I3

SCC 431 wherein the only contention taken up in appeal before this Coun

rvas that one oi the respondents in the appeal before the High Court had died

during the pendency ol that appeal. It rvas continded that his heirs rvere not

It,,vas also subrnitted that as tlre appeal had abated, the judgment delivered

by the High Court rvas non-est and coLrld not have been enforced. ln the case

at hand the appeal stood abated according to thc High Court before the First

Appellate court rvhereas in P. Jesaya (suprtl it had stood abated before the



J<eep in mind Order XXII Rule l0-A olthe C.P.C. This Court obsened that

it is obligatory on thc pleaderolthc deceased to inlorm the court and the other

sicle about the factum olthe death ola parry. This Cor-rn obselved rhus: -

",/. Thottsh the arquments are attraitive one must also ke.en in

the other side ahout the fttcttm of death ofa oartv. ln lhis case
yy-frnd lhat lto in titrati oJz tt:ss siven to the court or k; theother

coilngel qppeqlsLon beltelf'of the d.eceased rterson anL:l cu'gue.c!

v'as that il'the order wcn.t asainst them. then thereafter thi;
u,oukl be made o cround for hct, t n(, hnl arler .s t a.s itle. This i.s

in eflbct an attcn )l to take not I /J' eother si but also theI

coltrt s t t t t1o l) itt dto
oret,ail. lVe . therefore. see no reo.t o t1 o intt e rfere. eanr)eal

72.Had the larvyer of the defendants or the delendants themselves rvould have

brought to the notice of the First Appellate court that some of the delendants

had ilied then probably the def'endants could have taken steps to Iirst get the

abater.nent set asidc and bring the lcgal heirs on record.

73. In such circumstances referred to above'uvc are lett lvith no other option but

to panly allow this appeal and set asidc the irnpugned jLrdgment and ordcr

passed by thc' High CouLt.

71. This Court obscrved that although the arguments lvcr0 attractive. yei one must

nincl Order22 l?ule l0 of the Code o/'Civil Procedure. It is

0l)!i{LllOt l t)!l !!!C lt!LLt(tel.Ol U deL((l}€(t ttt lit/t)/'tti ltlt: LOLii L itttLt

side that the first re.spondent had died. On the contra\v a

the natter. lt i.,s clear that the attempl wci,s to See wh.ether a
{avoura!:tle ortler could be obtuirretl. {t is cleur thot the intentiott

stutds dismissed. T'hete vvil.l be no order, as to costs. "

(Emphasis supplied)

D. CONCLIISIO\



74. We are inclined to remand the matter to thc High Coun lor lresh hearing ol

the sccond appeal keeping in mind the principles of larv as discussed in this

.judgment

75. tn the result, this appeal succeeds and is hereby partly allorved. The impugned

judgrnent of the High Court ii set aside.

76. The matter is remandec.l to the High Court. The Seconii Appeal No. 190 oi

2008 is restored to its original file and shall be heard alresh and decided on

its orvn merits after giving opportunity of hearing to both the part.ies.

77.We clarify that so far as the question whether the decree can be said to bc

joint and indivisible or otherwise shall be looked into by the High Court while

hearing the Second Appeal atiesh. Ifthe Fligh Court reaches the conctusion

that the decree is joint and indivisible and rvith the death ol some ol the

defendants, the entire First Appeal could be said to havc abated then it shall

remand the matter to the First Appellate'Cor-iil sO as to giVe an opiiortunity to

--:=.-:=4h+plaintiftb=t"7:,=pre.ti--an-pprcprizte-appiir=--trorr-i'or=e-rfirrg-aside.oFthe ::-

abatement and bring the legal heirs on record and thereafter hear the first

appeal once again on its own merits.

78. In the event the High Court rcaches the conclusion that the First Appeal as a

rvhole coLrld not be said to have stood abated as the nature ol the dccree is



a

:

such that it cannot be said to bc ioint and indivisiblc then the High CoLrrt shall

hear the Second Appeal on its orvn merits on other issues involved in the

I itigat ion.

79. Since this litigation is ol1984, 
"ve 

direct thc High Court to take up the Second

Appeal No. 190 of 2008 for fi'csh hearing and decide the same rvithin a period

ol three mcnths from the da.te ol receipt of the r,rrit of this ord.er. lligh Cottr

shall infonn about the disposel of thc second appeal to this Court.

80. The Rcgistry is directed to circulate one copy each of this j':dgment to all the

tligh Courts.

(J.8. Pardiwal

(R. Mahtrdevan)

J.
a)

Nerv Delhi;
14th July, 2025.
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