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To,

A11 the principal District & Sessions Judges of the State,
Including the Judicial Commissioner, Ranchi

Subj ect - Resardinq Reportable Judsmcnt dated 15.O7.2O25 passed by Hon'ble
Supreme Court of India in the matter of Criminal Appeal No. 1672 /2019

Sir

I am directed to forward herewith a photocopy of the Reportable Judgment

dated 15.07.2O25 passed by Honble supreme Court of India in the matter of

Criminal Appeal No. 1672 /2019 for your goodself kind information and needful.

Encl: as above Yours faithfully,

-{'

t
Assistana Registrar-lX, l/C
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SA AY oL. J.

For conr,enience and ease ofreference, this judgment is divided
into the followine parts:
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"A crinrinul tria! is not like afciry tale u,herein one i.s

.[iee to give f ight to onets i raginotiotl and lthantasy.ll utnr:ents if sclf with the que.rtion as to tvltether tie
ttctused arraigncd ut the trial is guittl, of the c,rime
willt which he is chorged. Crime is an et,enf in real
life and is the produtt of interplay of jjlfsrgnt hunnn
en.lotions. In tu.riving at the conclusiort about the guilt
of the acatsed charged y,ilh the comntis.siott if a
crinte, the coutt Iras to judge tlrc evitlence bithe
.yardstick oJ' probo bilities, its itltt.itlsic t.orth ond lhe
aninurs a{ u,ilnesses. Et,et), case in lhe final analysig
n,oultl hat,e to depend t1)on its ottn.fatls. Atthouglt
the beneJil oJ et,eq; p4s6174ble doubt shoulcl be givett
to lhe accused, the co*l.s should not at the sane ti e
rejecl et'itlence n.hich is ex facie trustt,orthy on
grottnct.s wJzich are fanciful. or in tl?e nature of
cortfedures.

H.R Khanna J., ii
State of Punjab v. Jogir Singht

l. A visit to the forest, q,hile a nairow escape fol two persons,

turled fatal for another frvo. The genesis allegedly was greed,

with the accused persorl wanting to take away jewellery to put to

his use, but tlre end result was far worse. Trvo people who were

in the plirtrc of their youth were hastily and brutally nrade to meet

their rraker, ra,ell before tlrey should have. This Court is now

tasl<ed with examilliltg the correctnes's of guilt olthe person (/re

appellant) u,ho, according to the State , was responsible for this

barbarity.

I ( r97i) 3 sCC 27?

Crl.A.No. I 672i201 9 Page 3 of 77
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3. Tlre incident in question, relates to the unforh_rnate deatl.l

of two young people. The prosecution case a,s ernerging from the

record, as also set out by the Courts below, is as lollows:

3.1 On l4Lh May 2011, a young malr narned Ezhil

Muthalvan3, left his house on his flather's motor.bike under

1he pretext of playing cricket. Similarly, the second victima

lefi horne that moming telling her parents that she was going

to college. Unbeknownst to either set ol parents, the two

2 Ilereinafter refe[ed to as "lPC"
I Hereinafrer Dl
a Hereinaftrr D2

Crl.A.No.l 6721201 9 Pagc 4 of 71

THE CHALLEn.GE

2. The present Appeal arises frorn the judgment and order

dated i3ft March 2019, in Refered Trial [i\4D] No.l of 201ti

passed by the lJigh Coult of Judicature at Madras, Madurai

Bench, which, in tum, was preferred against the judgment dated

076 March 2018 rn Special Sessions Case No.9 of 20 l3 passed

by the Principal District and Sessions Judge, Theni, wheleby the

conviction oftheAppellant under Section 302,316 and 397 of

the Indian Penal Code, 18602, came to be affimled. The Trial

Court iurposed the death penalty on the Appellant-convict, which

also came to be affinned by the High Cour1.

FACTUAL PRISN,{
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vlctl,,'ls wcut to Sur.uli Falls, whicli u,as apparently a popular

meeting point for fi-iends and lovers.

3.2 Already tlrere, was arrother couple, one Rajkumar
(pW-5) and Bhagyalakshnris (roz examined), eating food.
'lhe t.rvo victints rver.e also seated a short distance arvay,

approxintately 60 nleters fronr thenr. It is alleged that the

appellant-convict, first came to pW_5 aitd his parlner asking

Bhagiyalakshmi, to parl with her jewellery, which she did
but upon finding that they were not nrade ofgold and instead

were imitation nrade of brass, he threw the same back at her
and approached the victirns. pW_5 anri his partner

subscquently fled fr"orn the place having noticed the former
having sorne convcrsation with the victims.

3.3 The appellant-convict is said to have threatened the

victinrs to part with money and gold, which they refused.

Such refusal, according to the prosecution is what led to lrim
l<illing the vioinis.

3.4 Given that D-2 was missing, her father Ganesan

(PW-4) lodged a conrplaint'dated l5,r,May 20ll with AII
Women Police Station, Theni, being Crime No.30 of 20ll
under Section 366 of ipC alleging that D_1, son of
Thanganathi (P\,V-2) had kidnapped his daugirrer.

' NLrrrcrous spcrrings havc bccr uscd throughoul rhc rccord for lhis namc. For rhcpurpose of rhis judgnlcntr wc usc .Bhagyalakshrni,

Crl.A.No. 1672i2019 Page 5 ol77
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3.5 On 15'h May 2011, Ramesh (PW-l l) who was the

proprietol of a tea stall near the Falls, in lorined l'orest

officials that a bikc of I'icro IIonda n.rakc had been parkcd,

unatlendcd near his tea stall for the last two days. On receipt

of such information, Forest Ofiicials, namely, Thangaraj

(PW-l) and Chelladurai (PW-6) came to the spot and

inforn.red higher officials as also the Sub-lnspector of

Police, Rayappanpatti Police Station about such fact. The

said vehicle was taken and parked at the forest bungalorv.

On 1 8'h May 201 1 , having come to know of this ii'om a local

person Pitchai, PW-2 (father of .D-l) went there and

identified the bike to be belonging to him.

3.6 Thinking that since the bike wzis in the vicinity ol

the jungle, D- I must be nearby, they requested for grant of

permission to search the forest ar ea. [Iowevet; they u,ere

asked to corne the next day, Upon conducting the search the

follorving day, they found the two victims whose bodies had

decomposed considerably, Iying face down. Certain

relatives were brought in, and due identification of the

bodies was conducted.

3.7 PW-t rnade a conrplaint pursuant to which

Ramakrishnan (PW-38) the then Sub-lnspector of Police,

Cunrbun.r North Police Station, registered the case as

Rayappanpatti P.S. Cr.No.l45ll 1 under Section 174 Cr.P.C.,

Cil.A.No. l 6721201 9 Page 6 of 77
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and foru,arded the sarne to the Judicial Magistrate Court,

Uthanrapalayar.n, aud also to the higher officials through Mr'.

1.. Prasath, Spl. Sub Inspector (PW-39). Mnoji (PW-52)

inspector of Police, Cumbum Nonh Police Station, took

rcigns of the investigation. Dr. Juliarra Jeyanthi (PW-37)

conducted the postn'Io em of the victirns at the spot of the

clime and noticed the following injuries, while concluding

that both the deaths were homicidal in nature, having

occtured 5-6 days prior to tbe autopsy :-

"Dt

l) A chop wound of sizc 36 cms x [2 crns through and

through notcd ovcr the fi'ont, both sides and bacl< of the

nccl( lcaving a tag olskin ofthc lcngtlr 4cnrs at thc bruisc
side ol the back of the neck with (he su olrilding bruise
injuring the underlying nruscles vessels, nerves and

bones. Margins wcre regular.

On dissection:
'l'hc rvouud passcd dolvus'ards aud inwards bclorv lhc

seventh cervical veltebra, r,ertebral colrtrnn and spinal
cord r.vith thc surrounding bruisc.

I ) A chop rvound of size l2 ctrrs x 4.5 cms x 2.5 curs

notcd over the lclt side olthc face extending frorn left
eye to the left side ofthe chir tvith the surlounding bruise

injuring lhe underlying musclcs, r'essels an nerves.

Margins were regular.

On d issection:
The u,ound passed downrvards and inu'ards injuring the

underlying muscles, i,esscls and nclvcs, with. the

sun'ounding bruise.

Crl.A.No.167212019 Page 7 ol 77

D2



,$

2) A chop wouud of size 12 cms x 4.5 cms x through

and through noted over the right wri-st joint, with the

surrounding bruise injuring the underlying nluscles,

vesscls, nerves and botres. Margins rvere regular- Right

hand was missing.

On dissection:
The wound passed downwards and inwards injuring the

undcrlying nruslccs, vcsscls, nctvcs and bones with thc

sun-ounding bruise.

3) Chop wounds of sizes 2 cn:s x 1.5 cnls x through

and through,2 ctls x I cln x rhrough and through, 1.5

cms x I ctn x through and tlrrough and I cm x I cur x
thr-ough and tirrouglt seen over lclt second, third and

founh fingers with thc surlounding bruisc injuring thc

underlying nuscles, vesscls, nervcs and boues, lvlargins

were regular-

On dissection:
Thc wound passed downwards and inwards injuring the
underlying rruscles, 1'essels, nerves and bortes rvith thc

surrounding bru isc.

4) A cirop wound of size 23 cl.rs x l0 cnrs x through

and through nolcd over the middlc of the right leg with
tlrc surrounding bruisc in;urirtg thc undcrlying tttusclcs,
vessels, nerves and bor)es. Ir4argins were regular. 1'he

choppcd right leg wcs ruissing.

On dissection:
The wourrd passcd downrvards and inwards injuring thc
underlying muscles, vessels, nerves arrd bones with the

surrounding bruisc.

5) A chop wound of size 8 cms x 6 cms x through and

through noted over the left ankle joint, rvith the

sun'ounding bruise injuring the underlying nruscles,
vessels, nerves and bones. Margins were regular. .

Crl.A.No. 1672120 19 Page 8 of?7
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On dissection:
Tbe rvountl passcd tlowntvards ard inrvards injuring the
underlying, rnuscles, vessels, nerves and bones rviti'the
surrounding bru isc.

6) A stab rvound of size 4.5 cms x 3 cnts x 2.5 cnrs

l:l:d^"y-"l1ll: 
brck or'rhe righr arar *i,r, ,r,. ,rr.oun ji,ig

Dnuse rnJurrng rhe under.lying lnuscles, ,."s.e1. anincrvcs. Margins werc regular. Onc cnd was poi,rted ;;;thc orhcr cnd was roundcd.

On disscction:
The u,ound passecl do
undcrlying nrusclcs,
sun'ounding bruisc.

utwards and inu,ar.ds injLu.ing the
vesscls and ncrvcs rvith the

7) Vaginal iutroits \\,as to).ll (sctns x 3 cnrs x 2 cms) at6'0 clrck position rvirh thc surrounding Lr,"i." i,irri,,g
thc sur.r.ound ing rnusclcs, vcssels, ncrvc;. frlrrgirilr*"
irrcgular. I-lynrcn ivas tom. Vagina n...ly ,a,rr'ltrcO'or"
I Itlger

3.8 
"n*-, 

urrur.,tfly calne to know of the undmely
deaths of the victirrs and went to the poiice Station on 20rh

May 201I to info,n the in'estigatols of the evcnts that took
place on the I4,h May 2011.

3.9 'Thking r:ue, lrom such infonnation, the suspicion of
' 
investigators zer.oed in upon the appellant_convict who was
eventually an-ested on 2gih May 201 L Upon such arest, he
gave a voluntar,v corlfession and efflected recovery ofcertain
nlaterial objccts f.om his orvn residencc as arso that of his
rnothcr"-in-larv. The then I.O., noting that both the appellant_
corlvict aud the victims belonged to backrvard conrmunities,
addcd a char-ee under Secrion (3X2Xv) of tlie Scheduied

Cil A.No.l67212()t9
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Caste and Scheduled Tribe (Prevention of Atlocities) Act,

19896, along with two counts of Section 302; as also 379

and 376 IPC.

3.10 On 6'r'June 2011, the Police contlucted a TI. parade

wherein PW-5 positively identified the appellant-convict.

3.11 In lotal, to establislt its case, tbe plosecutiorr

examined 56 wihesses and exhibired 77 documents as also

29 lnraterial objects. The appellant-convict pleaded his

innocence but, however, did not examine any witnesses or

lead arry other evidence.

TRIAL COURT JUDGNIENT

4. Charges ,"vere framed against the accused on 8Lh October

20i3 under Sections 302,3'76,392 rlw 397 IPC and (3)(2)(v) of

the SCSTAct. The case rests entirely on circurnstantial evidenc-e .

The Principal District and Sessions Judge, Theni, in Special

Session Case 09/2013 vlde judgmerrt dated 7'h March 20 I 8 lound

the accused (appellant-convict) beible us guilty of the offertces

under Section 302,376 and 3'19, but declared not guilry under

Section 392. lt was also observcd that thc charge under SCST

Act could not be taken into consideration. The punishment as

awarded is extracted as under:-

6 Ilcreinafter SCST,{ct

Crl.A.No.l 672i 2019 Pagc l0 of ??
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" 1. Enemy is sentenced to Iife fbr nturderinp
Ilzhil:luthah,an uuder LpC. secrion J0), ,,,; 

"r;;;i;
Rs.2,0001 is al.so tevied, if t'ailed to puy rfr" p"rjfty, fr"
should undergo 2 ntollths of rrrprrson r.r.:e nt.2. Enenry is sentenced to death under I.pC. .sectiol 302lor lnur.derirrg the girl accotxpanied by pzf itmuttraivan.
dealh seutence shoLrld be carned out by tranging lti;r;n
neck unril he dies, and no other penalty is ..uinia u. tt 

"maxinrurr punishmcnt ofdcath pcnaltl, is dcclarbd.3. Encnty is scntcnced to lifc undcr Lp.C. scction 376
for the-crinte I)l oven against him, and penalty ofns.Z,OOOZ-
is also lcvicd, il'lailed to pay the pcnaliy. tr" ,t,outa ,nJ.igo
2 rnonths ol inrpr.isonment_

.4. 
_ This court is issuing ihc ordcrthat enenry issc:rtenccdto 7 1,cars of scvcrc inrprisonnrcrr t. anri pcnaltv of

Rs. l,(J00/- is rrlso lcvicd. if lailed ro pay rhc pcrralty, hc
sltould Ltrrtlilg,r I rrronth of irnpriron,,.,ant.
5. As jr is dctcrrnincd that encnry is not thc cr.inrinal
urrdcr I.pC. s..ct)oll Jq7, tlrc court lclcascs hirl undcr
Cr.P.C. sccrion 235( l) clctcnlining that hc is not the
crirr.:irral under thc alternate accusati;n ulrder Lp.C section
392 accused on him and, thjs court detcrrlines thai
Prevention ot'Atr.ocities r.ule against schcdule and schedute
l''ibe cannot be takcn in.to consideration to grant punishlnent
along rvirh [.P.C-. section 302, _176, 397-l,hicir has been
accused upon the enerlly.
6. As thc cncnty is scntenced lo rlcath lor number one
crimc undcr I.P.C scction i02" it is dcclared that all the
penaltics senlenced under other sections should be carried
out aiong \\,irh thc dcath penalty.
7. Il is dcclar.cd thar thcjudgnrcnt dcchrccl or this casc
arrd all the docunrents slrould be sent to Clrennai Iligh Court
to cnslrrc thc tlcatlr pcnalty scntcnccd ro thc cncniv undcr
the Codt of Cr.irnirral procedure, scction j66(i)
8. Action should be takcn to cxecule rl:e death oenalrv
\er'rrcnced lo lhe eucnry oniy a[rcr r)re deaih penalty
sertenced ro the enemy is ensurcd by rhe Honourabie Higir
Court. Chennai. under the Code of Criininal procedui,
section.l68.

Crl.A.No. 167212019 Page 1l of 77
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THE IIvIPUGN ED JUDGNTENT

5. Since tlre sentence imposed by the Trial Coufi was that of

death by hanging, the matter travelled up to the l-Iigh Court ut

terms of Section 366 of the Code of Crirninal Procedure,lg'731 ,

being Refered to Trial [NaD] No.l of 2018 The l-ligh Court

considered the evidence on record under the lbllor'ving heads: -

(a) Last seen theory;

(b) Arresl, conlession arrd recovery;

(c) T.l. Parade;

(d) DNA Test; and

(e) Motive

The Ibllowing is a tabular representation of the cvideuce

considered against each ofthe above heads:

Sl.No. Hcading Desc riptio n

I Last seen theory PWs -2, 3, 5, 8. 25

2. Anest, confession
and recovery

PWs-5, 18, 19,31.32,52
& 54 ; Exhs.l'-8, P-75.

J 'llL Parade PW-5

4 DNA Test PWs-34,37,42;
Dxhs.P-52

5 I\4otiv e PW-5

? llereinafler reierred to as "Cr.PC"

Crl.A.No. 16721201 9 Page 12 ol 71



Having exarrined the documents and exhibits as above, the

High Court found the follorving circuurstanccs to be established

bcyoncl reasonatrie doubt against the Appellant-convict :-

"(a) On the date of occurrerrce, Dl and D2 left their
rcspective house and came to the place ofoccurrence on
thcir orvn by bikc (MO. I ).
(b) Dl and D2 were lastly seen alive by PW5 with the
accuscd.
(c) The accused was seen with weapon bi, PW25 on the
datc of occurrcncc.
(d) Thc link bctwccn thc rccovcry of MOs.l0 and 18

lronr tlre accused arrd the offence.
(c) Thc oflcncc of rapc conrnrittcd by thc accuscd was
provcd through scicntiflc cvidcncc nanrcly DNA rcpofl.
(fl Advcrse infelence against accused."

6. Challcnging his conviction and sentence. the Appellant-

convict has approached this Court. We have heard Ms. V.

Mohana. learled senior counsel for the Appel'larrt-convict and

\4r. V. Kdshnar.nurthy, learled senior counsel for tlre State- To

be cletennined is whether the Courts below were justified in'

handing down judgr.ncnts of coflviction for the offences, as

allegcd and in connection therewith selltercirg hinr to death.

(a) Appcllant

7. Thc argurlenls advanced on behalfofthe appellant can bc

sumnrari-sed, inter alia. as follows :

Cll.A.No. I (r72i 20l9 Page 13 of77
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Firstllt, the learned senior counsel submitted that

PW-5 was, on the whole, an unreliable witness. Going so

far as to say that he was a planted witness introduced by

the Police. She highlighted that PW-5's conduct of silcnce

regarding the incident was unnatutal, particularly as he

was aware tlrough Bhagyalakshnii, that D-2 her

collegernate had not attcnded college the next day. His

assumption tlrat D-l and D-2 ran away to get rnar-ried

(tuhich is tl're only plausible explanationfor notrreporling)

is without basis since he hirnself adrnitted to having no

prior knor,vledge of any such plans or their lelationship to

such an extent;

Secondly, the uon-examination of Bhagyalakshmi,

is the absence of a mate::ial witness as she is the link

behveen PW-5, D-l and D-2, since the forrner did not

know tire two victims directly but only through her;

Thirrtly,the T.I.P conducted is unbelievable given it

.,vas conductcd after a cousiderable delay of nine days fron'l

the date ofarrest ofthe appellant-convict. His identity was

well-known by such time since there had been ne ws

reports regalding the inciderrt. F-urther, by PW-5's own

admission, the Police authorities had informed him prior

to the TIP titat one Kattavellai @ Devakar had committed

the offence. 
'Still further, he also states that within a rveek

Crl.A.No.l672l20l9 Page l4 of 7?
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of his statenrent to the Police. IrW-5 saw the appellant_

convict at the Currbunt police Station;.

Fourthltt, rhe testirnony of pW-25 is vague and

unleliable. I-le has not identified the accused particularly

such as through clothes recovcred fronr the appellant_

corrvicl nol thlough T.l.P:

l(ihly, thet'e is no basis for suspicion against the

appellant-convict as on 28,r,May 2011. The story of the

proseculion is r.hat the genesis of the suspicion is the

attempted suicide by the Appellant-convict on 22nd May

201 I . However', no credible explanation lras been offered

for the suspicion. The FIR perlaining to the attclnpted

suicide was registeled on 23d NIay 2011. However, no

steps in connection ther.ewith were take n and neither was

any inlonration given to. Royappanpatti policc Station.

PW-52 and 54 (l.Os) both srate that rhey learnt of the

suicide only after the arrest;

Sixth11,, the cilcunrstanccs of an.est are suspicious

since no records have been produced regar-ding appellant-

convict's admission in the hospital during the period 22,d

- 25'l' May 201L Therc ar.e no independent witnesses to

the ar-r'est since PW- l6 states that he rvas called there ten

minutcs aller the arrest. He has also accused tlte police of
t0rturc al thc policc station,

Crl.A.No. I 6721201 9 Pago l5 of77
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Seventhll,, the disclosure statement and the

subsequent recovel] of articles is surrounded by

suspicious circumstances - for instauce, PW-4 identified

the chain in Couil and deposed that he was shown a gold

chain by the police, it is unclear whether this was the same

chain tl'rat belonged to D-2. None of the witnesscs

mentioned any distinctive featul'e thereof. The FIR rnakes

a mentiou of a gold chain of 2.5 soveleigns but does not

mention the 'olmt' dollar; the weapon allegedly used for

tbe conrurission of the offence is not subjected to any

forensic examination; the clothes recovered fi'onr the

house of the appellant-convict are not subjected to any

forensic examination and cannot be linked to the crinre

The disclosure statement does not specily all arlicles such

as the jute bag, tiffin box an,l, thelefore, their recovery is

not a consequence of the disclosure statemetlt. Tlre

independent r'vitness, PW-16 does not depose tlle exaot

location of the materials recovered fi-otn the liouse of thc

appellant-convict;

Eighthly, the DNA evidence catrnot be relied on

since there are several gaps in thc chain ofcustody lcaving

open the possibility of tampering. PW-37 states that she

took the vaginal swab and handed thetn over to the

Constable on duty but corespondingly PW-41 does trot
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make any nrention theleof when the samples were

packaged, sealed, kept at one location, saf,ely or othcr.wise,

sent to another location etc., thc record lhereof is absent.
'l'lrc semcn santplc of the Appellant-convict was taken on

I3tl'.lunc 2011, and they were allcgedly sent to FSL,

Chennai. The re is no record of the sarne being sent,

lcturned and/or thereafter being stored, prescrved or

disposed of. A blood sample was collected from the

appelIan t-convict, but PW-37. the doctor. corrcemed, does

not testily thereto. nor does PW-52, the concerned LO.,

record anything regarding the sarne; and

Nintlily, motive lias not been estabiished. Various

anicles othcr than the gold chain, also belonging to the

victirr:s suclt as ntobile phone, ring etc., rvere ncither

lecovered fl-otrr tlrc spot of the cr.inre nor. fiom the

Appellant-convict. Furlher, if is not the pleaded case of the

plosecution that he disposed of the articles.

In nraking the above submissions, the leamed senior

counsels refen'ed to certaill decisions ol this Court, which

rve have perused and considered.

(b) Respondent

8. The Respondent-State subrnitted, inter-alia, as follows :
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Fit'st, relyingon the obscNation of the Iligh Court

that PW-5, upon finding out of the death of Dl andD2' lte

himself wentto the Police Station, it is submiued that there

is no actual delay in rcporling of the incident by PW-5;

Second, calling into question the T'I'P conducted

and the ideutification made thereitl, is unjustified since

PW-5 hirnseif has never stated that prior to the T'I P'' he

had seen the picture of the convict appellant' The pictures

shown to hinr, in fact, were only of habitual offenders'

PW-25 rvlio states that he had seen the appellant-convict

wirh a sickle on the date ofthc offence, corroborates and

lends strength to tile statement of PW-5;

Third, regarding the confessiorl statemellt (Ext'P-8)

it is subn-ritted that whether or not the object discovered

rvouid be considered relevant or not has to be decided in

accordance with Srate of Himachal Pradesh v' 'leet

Singhs. It is submitted that the credibility of recovery is

sought to be qucstiolcd by the appellant saying that tire

exact location of the recovery iras not been disclosed'

however, it has been - his house, ternple near the forest and

mother-inJaw's house. In regards gold chain, the

submission that PW-4 has categorically identified the

ciraiu recovcred, as belonging to D-2; and

8 (t999) 4 SCC 370
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Fourth. thc testirrony of pW_37 clcar.ly establishes

thc facturn oll.ape upon D-2, DNA evidence, i.e., r,aginal
srvab, has been clcarly and properly maintained, preserved
and utilised. l'his is said in refercnce to testjmony of pWs
27, 48 and 34 and exhibits p_3-t, p_4g, p_21 , p_29 and
P-30.

9. In all 56 tvitnesses rvere examined by the prosecution.

10. U,questionably, ther.e is no eyewihiess to the crime. The
appellan t-convict has been directed to be sent to the gallows on
the basis o{'circuirrstanrial evi.ence lvhich, i, the co,sidered
vierv of the Courts belou,, forrn.s a chain so contplete that it rules
orrt alty an<i ali other possibility of any other.person, except the
accused alone, having killed D_l andD_2.

11 . The larv on this cobnr is exceptionally, r.vell settled, and
although it does not r.equire to be elaborately restated, we will
refer to a tbw judg,rents for the purposes of irnmediate recail.

I l. I In Hanumant t. Stare of tr{.F, a thrce_Judge Bench
of this Court, speaking rhrough Mehr Chand Mahajan, J,,
(as his Lor-dship then was) observed thus:

"(t9s2)2sc.c7t
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" 12. It is well to remenber that in cases vvhere the

evidence is of a circumstantial nalu:'e, the circumstatrccs
fronr whicli the conclusion ofguilt is to be drawn sltould
in tbe first instance be t'ully established, and all the f-acts

so established should be colrsistenl only with the

hypothesis ol the guilt ol the accused. Again, the

circurnstances should be of a conclusive nature and

tendency and rhey should be such as to cxclude evcry
irypothesis but the one proposed to be provcd. In other
words, therc must be a chain ofevidence so far conrplete
as not to leave any rcrsotiable gr-ound for a conclusion
consistent with the innocer)ce ofthe accused and it ntust
bc such as to show that rvithin all hur:ran probability the
act much havc bccn donc by thc accused."

11.2 Slrarad Birdlticltand

ll[oharashtral' lays dolvn the

which are extracted below:-

ro (1984) 4 SCC 116

Sarda v.

'Panchsheel

State oJ

Principles'

"153, A close analysis of this dccision rvould show that
the following condilions must be lulfilled before a case

against an accused can be said to be fully established:

(1) the circumstances frorn which the conclusion ofguilt
is to be drawn should be fully established.

It rnay be noted here that this Court indicatcd that the
circurnstances concemed'hiust or sbould" zrnd not 'hay
be" established. Thcr-e is not oniy a grammalical but a

lcgal distinction bctrvcen '1nay bc proved" and "must bc
or slrould be proved" as rvas held by this Courttn Shivaii
Sahabrao Bobqdev. State of Maharashtro l(197 3) 2

SCC 793 : 1973 SCC (Cri) 1033 : 1973 Crl LJ 17831

where the observations rveLe made: [SCC para 19, p.

807: SCC (CLi) p. I0a7l

"Cer tainly, it is a primary principle that the

accused nu ns, be and not merely nny be guilty before a

court can convict and the mental distance betrveen 'mav
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be'and'nrust be'is long and djvides vague conJcctures
fi onr snrc conclusions."

(2) rhe facts so cstablished should be consisrent onlv
with the hypothesis ofthe guilt ofthe accused, that is tL
say, thcy should not be explainable on any other
hyporhesis cxcept lhat the accused is guilty,

(3) thc circurnstances should bc of a conclusive natufe
and tcndcncy',

(4) they should exclude evcry possible hypothesis except
thc onc to bc provcd, and

(5) thcrc nrLrst bc a chain ol'cvidcncc so colrplctc as not
to lcavc anv rcasonablc ground lor thc collclusion
consistent rvith the innocerrce of the accused and must
shorv that irr all hunran probability thc act nlust ltave
bccn donc by thc accuscd."

Bird's E1,e Vierv ol'fhe I'estimonies

12. Let us now undefiake an individual exarnination ofeach of
the circurnstances found to be pr.oved by the Courts below,

relrroduced .tupt.a. ln doing so, a bird,s 'eye view of the relevant

PWs is necessary.

12.1 PW-l rvas the. For-est Ciuard, Surulipatti. He has

dcposed in conncction with the bikc using which D_l had

coure 10 the location wltere he ultimately Dret his end. He

was informed ol'thc unattcrlded bikc, which he latcrparked

a{. thc Ibrest bungalorv alter infonring the higherauthorities.

IIc also tcstified to being a ntcrnbcr ofthc search parry that

discovered the bodies of the two victims. He described the
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idcntification undeftaken by the relatives of the deceased

and that he Iodged a complainl q,i1h the concemed police

station regarding the events. IIe made a positive

identification of the motorbike (M.O.-1) and the clothes

wom by D-1.

In his cross-exarnination, it has come forlh, upon the

filing of complaint the concened inspector came to the

location and confiscated the corpse.

12.2 PW-2 is the father of D-1. I{e deposed that when

his son did not return, he individually searched for him,

however, to no avail. He stated that PW-4's second daughter

Kousalya, called the younger brother of D- l inquiring about

D-2, when it was revealed that even D-l had not returned

home. It is in this context that a complaint was made before

the All Women Police Station, Theni, alleging that D- I had

kidnapped D-2. He submitted that prior to these unfortunate

events, he had suspected the involvemcnt of four persons,

namely, Arjunan, Amnbazhagan, Viji and Francies. As such

he approached the High Coutt wanting the investigation ol

the case to be transfered to tire CBCID, which was

accepted. lt has aiso come in iris testimony that he came to

know of the arrest of the Appellant-convict through the

newspaper.
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12.3 Chcliandiamnul, pW-3 is the rnorher of D_1. She

dcposed. that on I 9,r, May 20 I l, certain rnenrbers of her

lanrily u,cnl to search the lorcst whcre bodies of D_ I and

[)-2 welc found. A]though she was uot a member of search

par1y, but shc has described the condition in which the sarne

rvere found. She deposed that bodies were br.ought to the

village rvhere she identified D- I aud, thereafter, crernated

per custonls.

In hel cross-examinatio:r, it is revealed that she did,

in lact, go ro Suruli on l9,,,,May 201 l. Slie rnade a

categorical staLenrent about the identification of Jewellery

woln by D-2 through her parents.

12.4 PW-4 is the farher of D-2. He sratcd that when D_2

did not rctum, through Kousalya, they inquired fi.orn D-l's
brother about the wheleabouts of D-2 when they found that

D- I was also r.uissi:.rg. He levelled accusations against I)_l

for eloping rvith his daughter and as sucl.r filed a complaint

rvith the AII Women Police Station, Theni. Upon

discovering tire body of the victirns, the gold chain which

rvas thc allcgcd prime reason for this act of extrerne violence

rvas lound alrd posirively idenlitied. She r,vas also weariug

a gold ring which, however, was not rccoveLed. He testified

that the doclors condrrcted the post-rnoltem at the spot ofthe
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crime itself and thereafter handed the corpses to thern lor

performing final rites.

In the cross-exanrination, it is admitted that even

though D-2 was missing, he did not lile a missing person's

cornplaint regarding his daughter.

Regarding the cornplaint filed bcfore the All-Wonren

Police Station, Theni, here only we lnay partly refer to the

testimony of PW-51 , Peula Mary, who u,as the inspector of

Police at that time has deposed of having perused the Poiice

Station Petition N/2011 filed by PW-4 as taken down by

Kattunani (PW-50). She deposed that her course of action

would have.been to call both D-l and D-2 and enquire about

their whereabouts. PW-4 told her that since both the parties

belong to the same caste, they would settle the matter

without the irteruention of the police or the authorities, as

such the said complaint was cl<,rsed. Thereafter, on another

cornplaint made by PW-4 on i9'h May 2011 at 6:00 am

alleging that D-l and his parents had kidnapped D-2, this

witness registered, Crirne No.30/2011 under Section 366

IPC to an unknown outcome.

12.5 PW-5 is the star-witness of thc prosecution. The

circumstances of the last-seen theory and motive are largely

dependent on his testimony. In fact, the hangman's noose
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purcly rests on his testintony. Considering the sarne it would

bc appropriatc 10 cxtract thc samc in its crrtirety.

..DEPOSITION OF WITNESS
(CIIAPTER XXIIICODE OF CRIMINAL

PROCEDURE)
IN TIII] COURT OF TI'IE PRTNCIIAT, DISI'RICT

AND SESSIONS JUDGII.
THENl

sPL.S.C.NO.9l20 r i
DEPOSITION OF P.W. 5

Chicl Examination :-

I anr rcsiding at Kadatralail< undu. I anr an Auto
l)rivcl by prolcssion. At thc timc ofthc occurrcncc ofthc
casc, I was studying 3'd Ycar Economics in the Collegc
ol'Madurai Kamaraj Univcrsity, Aundipatti. I an iraving
relationship rvith one Bagyalakshrni, D/o Subburaj of
Thcni. Bagyalakshmi w'as studyirg B.Ed., in Annai
\\/crmcns College, Aauaimalaiyanpatti. I know deceased

Ezhiln.urthalva n. I know his lover Kasluri also. My lover
Bagyalakshnri and Kasturi rvere lricnds. llence, I know
Kasturi and Ezhilmuthalvan. lizhilnrr:thalvan is

Irt'lorrgirrg to SC Pallar corrrnunity. Ilis Iovcr Kasturi is

also bclonging to SC Pailar Cornnrunity. I know thc

accuscd pr-csent herc. Previottsly, I sarv the Accused for
thc first tinrc insidc Suruli Falls Forcst. On 14.05.2011.

I and Bagyalaks)rrni wcnt to Surtli by bus.
llzh ilnruthalvan and .Kasturi canre to Suruli by bike.
Alicr having talkcd in thc hill forcst, I and Bagyalakshni
u,erc sit{ing at a dislance ol aboul 60 rnetel's for taking
[ood. At that time, 1he accused hcreill came to us with a

siclde in his hand and demanded the chain and Earring
rvonr by Bagyalakshmi. I told hinr that the jervels wom
by Bagyalakshmi ale not gold jewels and they are

covcling jewcls. For rvhjch, the r\cclrsed shollted as to
u,hethcr you will give it or I will hack you. Out of fear,

Bagyalakshmi gave theje$,els worn by hcr. Thc Accused
received it, r'elified and threu'arvay since they are

coveling je*,els. Wherr Bagyalaksirmi took the said
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je$,els, the Accused told us, "Are you wo(hy of love

affair? Get lost". Afler sending us, he went to the place

rvhere Ezhilmuthalvan was. After some tinre, when I

wcnt to bring Ezhi)muthalvan, the Accused was

threatening Ezhilmuthalvan and Kasori to give the
jewels. I thought that the Accused will tlreaten them like
he threateued us aud thetr he will leave them, rnyself and

Bagyalakshrni canre down. After coming dorvn, I phoncd

Ezhihnuthalvan's cell phone. But Ezhiimutlralvan did
not attend the phone. Then, I and Bagyalakshrni took the

bus and came to Thcni and I droppcd Bagyalakshrni at

Theni ard went lo nry village. On the next day,

Bagyalakshmi phoncd mc and said that Kasturi did not

come to the college. Wc wcrc of thc assun-rption that borh

ol them rnight have gone to get rr.rarried. Thereafter,

Bagyalakshmi inforrned mc over phonc that

l:zhilnruthalvan and Kasturi havc bceu tnurder-cd in a
suspicious manner. Then I rvas enquired at

Royappanpatti Police Station. T[:en, police have

inforrned me that Ezhilnruthalvan aud Kasturi were

murdcrcd by one Kattavellai @ Dhivakar of K.M. Patti

and that police have coufiscated the jewels of Kasturi.
They asked me wltethcr I can iderrtily the pelson if I see

him- I said that I can idcntify. On 06.06.201 I , thcy

brought rne to Central I'rison, Madurai- '['hey conducted

identification parade there. There were 9 persons Judge

was present. The Judge told n:e to idenlifo thc person

rvho was seen by me aI the place of occurrence by
touching hirn. I havc idcntificd thc pcrson who was scen

by lnc at thc place of occurrcncc by touching hinr. IIc
told nle to wait outside and after changing the persons,

he told rne to idcntify. Sirnilarly, I havc idcntificd three

times. Thereafler, on 15.06.2011, thcy brought tne to
Bodi Court. The Judgc has obtaincd sccrct slatcment

fi'om me. I have given statement in respect of the

occurence took place. The statenent given by rne was

recorded in the court and my signature was obtained
therein. The signature shown to nte is the signature I put

up in the Court. My 164 Cr.P.C slatcnlent is Ex P.2

Royappanpatti Police, Cumburn Police and DSPs havc

cnquired rne wilh regard to this case.
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3l-01.2014 - Spl S.C. No. 9/2013

On 20.05.2011. I rvas enquired ar Royappanpatti,
Cumbunr and Uthanra;talayarn I t,as cnquired for 3 days.
Firstly, Royppanpatti Policc enquir-ed me on 20tb
Royappanpatti Police did not enquire. DSP Pandiarajan
has enquiled on 2th I rvcnt to Royappanpati Police did
not cnquire. DSP Pandiarajan has enquired On 20th I
went to Royappanpafii Police. On 2l't at 3.00 Hours, I
u,cnt to Royappanpatti Policc. SI in Royappanpatti
Police enquiled nie. I don't remenrbel as to whether
RoyappaDpatti Policc and Uthanrapalal,am DSP havc
u,ritten whal I have statcd. The1, did not obtain ury
signatulc lor thc said 3 days. On 22"'1, I n as cnquired at
Cuurbunr Policc Slation. I don't rcntcrnbcr as to rvhcthcr
thcy have rvritten anything there. Even thereafter-. I was
cnquircd at Cumbu:r.r and Thcni CBCID Office.
Undcltaking was obtaincd fiour rnc at Collcctor Olficc
that I have to corne lor enquiry as and u,l:en called. On
l4'l', I sarv Kasturi lor the first timc in llill. arca. Even
aftcr thc Accuscd chascd us a\4,ay, I \4,cnt to the hill arca
agairr, I went thel'e to bring therr. We used to go that side
and they also used to colne there then and there. Kasturi
and Ilagyalaksitrni have decidcd to go therc ol1 the date
o I occurr-cncc. She brought Dosa. We ate it. I did not
noticc n,hether Kastr.rri Lrrought fbod. \4re ate it separatcly
so as 1o bc sccluded, When thc Accused threatened us by
slrorving thc sicklc. I did not havc thc rhought to call
tzhilnrulhalvau by shouting. I thought that he will
tirrcatcn zrnd go away and hence I did not take it as

sclious Kasluri and Ez-h ilnruthalvan did not scc the
Accuscd thrcatcnins us. It is a dcnsc lorcsl. Nourrally
cvcn those u,ho are near \\,on't be visible. I don't know
u,hcthcr lhc jcri,cls wonr by Kasturi arc gold jervcls. If
askcd rvlrether the accr.rsed'has tlre chancc for seeing
then:. therc is chancc. It is not corlect that the Accused
did not thrcatcn nre. If it is said that I have alerted
through cell phone that {hc Accused is conting, I phoned
only altcr comiug dolvn. I can't do anything due to
anxiety. It is not colrect that he did not threaten me and
that I arn suppressing it. We can reach the basement
u,ithin i0 minutes. I trued to talk through cellphone, but
it u,as not rcached. It is not correct that I bave not tried
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anything and I am iying' I did not say it thinking that he

wiil tkeaten the deceased like he threatened me' if it is
said can $,e four ofus iotercept the Accused, the Accused

has sickle in his hand. lf it is asked whether I have

infonned either in the house ofKasturi or in thc house of
Ezhilmuthalvan, even after hearing the news througlt

Bagyalakshmi that Kasturi did not conre to the College

o.rl6.0s.z0ta, t did not inform Previously, they did not

rell me that they ars going to elopc and rrarry' It is not

corect that I did not go to Suruli along with Bagya

Lakshmi and that ifl wcnt thcrc, I would havc givcn thc

information- Lastly, when phonerl on l4'h, it was replied

as Not available. llcnce, I havc not phoncd again. After

l4!l'up to 20'h I did not teli anyonc eithcr about rho-

rhreatening of ttre accused or about the thleatening ol
Ezhihnuthalvan. Aftcr 20'h, lor tlrc lirst tirnc. I told

UthamapalayaLn Police Station about thc treatcning by

the Accused. About within a week, I saw tlle Accused at

Curnbum Police Station. On 20, 21 and 22, Police havc

shown many pliotos and asked rne to identify They

asked me at Suruli. Uthamapa)ayam Policc havc asked

me. I don't know whether thc covering jewels wom by

Bagyalakshrni were confiscated by the Police'

Bagyalakshmi also did ttot ask me l did not give any

separate complaint about the Accused threatened me' It
is not correct that 1 did not go to Suruli and that there rvas

no such occun'ence took placc. It is no1 corrcct that I an
giving false evidence as taught by tbe Police. It is not

correct that I have given statelrcnt in Judicial Magistrate

Court as taught by the Policc. It is not corrcct that I am

giving false evidence since the Police have threatened

rne that they rvill implead me in lhc casc.

My lover Bagyalakshmi and Kasturi are friends-

Ilcnce, I know Kasturi and Ezhilnuthalvan. Ilit is asked

whether I have stated in the police enquiry that

Ezhihnuthalvan is be longing to SC Pallar Comrnunity
and his lover Kasturi is also belonging to S.C Pallar

Community, I have stated that. A fter we were sent, when

we went up to bring Ezhilmuthalvan, lhe accused was

threatening Ezhilmuthalvan and Kasturi wilh the sickle

to give their jewels. If it is asked as to whether I have

rold iD the police enquiry as to whether I thought that the

Page 28 of 77Cr1.A.No.l672l2019



t
Accuscd rr,ill threaten them also like he threatened, I and
Bagyalakshnri canrc dorvn.

12.6 PW-16 was the village adminislr'ative officer. He

tcstificd that upon the arrest of the Appellant-convict on 281h

May 2011, he gave a voluirtaly confessiou statement. He

also deposed that the latter bnrught theur to his house fronr

whcre certain nraterial objccts were recovercd and thereafter

the house of his n.rother'-in-law from ra,here a chain was

lccovclcd (M.O. l0). : ,

12.7 Maheswari (PW-17), Mayakkal (PW-18) and Raja

(PW-19) have deposed in connection with a gold chain

rvhich PW-4 has positively identifiqd as belonging toD-2.

I-lencc, they are dealt u,ith colleciively. PW-18 baving

leceived ir chain thr:ough her: daughter-in-law gave it to
PW- I7, rvho pledge<i it rvi.th the Cunrburn Primary

Aglicultural Coopelati'r,e Sociery I'or Rs. 10,000/-. PW-19

testifies tlrat the said anrount along rvil)r interest of Rs.52l-

rvas returled orr 27'l' May, 201 l.','

12.8 P\V-3 l, nairrely, Dr'. S. Chcllapandian, was the

doctor rvho cxamincd the appeilant-convict when he was

brought to thc Govemment Medical College Hospital, Theni

having consunrcd an unidentified poison. While under

trcatrlrent thc doctor came to l<norv about his involvement in
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the offences subject matter of appeal. The appellant-convict

was discharged on 25'r' May 201 l.

12.9 PW-32, namely, Udaiyali was the Special Sub

Inspector, Cudalur South Police Station. He received

infonnation on 25th May 201 I that the appellanl^convict had

been adinitted to hospital having consurned poison.

Accordingly, he registered Gudalur North PS Cdme

No. I 20/201 I , under Section 309 IPC. In connection

therewith he also recorded the staterrrent of one Vijaya,

mother of the convict-appellant.

12.10 PW-34, namely, Dr. Kamalashi Krishnarnoorthy, the

Additional Director and Director (lic) of Forensic Science

Department, Chennai, had exarnined the DNA exkacted

fiom semen staini and the vaginal swab. She has concluded

the DNA present on both tl.re stains and the swab match.

12.11 PW-37 is Dr. Juliana Jeyanthi, who conducted the

postmoflem of the two victirns. We have already noted

supra, the injuiles sustained by them, earlier in this

judgment. She has further testified that rhe convict-

appellant had no injuries whatsoever; she has also stated thal

she may have handed over (though rrot certain) the vaginal

swabs taken by her to the constable on dury.

12.12 PW-38, narnely, Rarnakrishnan, was tlte Sub

Inspector of Police, Curnbum Norlh Police Station at the
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rclc\/ant timc. Hc was the one who registered FIR in Crinre

No.l4512011 under rhe category ofsuspicious death, upon

rcccipt of a conrplaint frorn pW-I. He testified lo the

h'ansfcrring of thc case to CBCID on 6,h September 2011.

12.13 PW-41, nanrcly. Mohd. Abul Rashid, was the

Special Sub Inspector. of police, Cunrbunr North police

Station. He u,as appointed to assist tlre Investigating Officer
(PW-52) He condueted rhe inquest of the body of D_2. The

body was handed over to hirrr which he lhen handed over to

PW-37, acconrpanying her to tlre 116.spital rherefor, ancl after

the postmol'tern he gave the.same to lhe relatives of the

victirns. The organs of the victirns ra,er.e r.eceived by him and

scnt to rhe rcgior:al FSL at Madurai for. chemical analysis.

I-atcr, Visccra rvas handed over to thc Judicial Magistr.ate,s

C--oult at Uthanrapalayanr.

12.14 PW-42, Pandiarajan, who then was a Head

Constable at Royappanpatti police Station, stated that upon

instructions of the Inspector of police, Cumbum pS, on 29,h

June 20ll hc took tu,o vaginal swabs taken fiorn the body

o1'D-2 and deposited the same rvith the.ludicial Magistrate,s

Court at Uthamapalayam. There is a cor.responding entry in

lhc Pockct Notc ntaintained at Royappanpatti pS. Regarding

thc said vaginal srvabs, PW-27, Vijayendran, an employee

Crl.A.No. I(r72l2019 Page 31 of 77

I

l



..,

at FSL Madurai, deposed that he received the vaginal swabs

of D-2 through scaled letter datcd 29'r' June 20 I I '

12.15 PW-52,Vinoji was the main Investigating Officer of

the case. Since l.Os. are the charioteers of an investigation,

their testimony has to be accorded necessaly itnporrance and

attention. Having taken charge of the case, he u'ent to the

spot of the crime and prepared the observation tnahazar and

rough sketch and confiscated certain alticles froin there such

as hair pins, bangles, blood stained sand and also sand

othenvise, Subsequently, lre went to the spot lvhere the body

of D2 was discovered and undertook the same processcs' He

carried oul enquiry from the witnesses present there after

having completed the inquest upon D2' The next day, he

confiscated the bike of Dl and recor-ded statements of

certain witnesses. On 28tl' May 2011 he recorded the

con lession statelnent of the Appellatrt-convict'

lu his cross-examination, it is revealed that he has no

recollection of the number ofpersons present at the place of

occunence; he had not himself prepared the observation

mahazar and sketch - neither does he recall as to who the

concer'ned constable was, who had prepared such

docurnents. He had not obtained their staternents under

Section 161(3) Cr.P.C; It has also come on record that

despite a search, the amputated parts ofthe dcceased's body
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\\/crc not rcco\/crcd; regalding the collection of blood-

staincd sand, it u,as suggcsted. that thc same was not

collectcd ncithcl it r.r,as seir{. for tcsting; regarding the

Altpcllant-convict it coures forth in the cross-Exarnination

that hc had no inforrrration as to thc-lattcr being admittcd.at-

the Governilent Ilospital; rvhen it contes to the vaginal

srvab, he is unclcar about its status ancl in rvhose possession

tlre sanre \\,as salely kept. He simply stated that had it been

given to the police olficials, it rvould l.rave beetr rnentioned

in tlre case diary; the source of suspiciorr which made hint

pursue the appollarlt-convict as a suspect and make

cnquirics -is undcar: hc fulthe r admits that 1he confession

statcmcnts of thc Appellii-t"eonviqt \ /cle not written by

hirir, nor docs hc rccall tlic pafticulars of thc assistant u,4ro

allcgedly wrotc thc sanre . He also statcs that sueh-assjstgut

had not signed upon the statenrents and it hail only been

sir:ned by the \/ilhge Adrninistrativc Offlcer, Village

Assistant, Appellant-convict and hinrself; he denies having-

brought into the case, as witnesses PW-16 and Manikandan

lionr othcr villagcs and no persolr flom the village

conceutcd whcre the ollence took placc. so as to make it

casicr lor him to gct icslir.l-lor-lies in I'avour of the case put

loLth by the proseculion.
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12.16 PW-54, namely, B. Pahdiarajan, took reins of the

investigation from-l-nsBector of Police, Cumburn t'..'orth P.S.

----ot]_thg-basis'of the order of District Superintendent of Police
-:' dated-2Stl' May 20'11. In the chief examination, the rvitness

!t

- 
*T-as listed out tLe various persons he examined in the course

' 
of investigation.

His cross-examination ieveals that he did not know as

to how he came to have the knowledge of the Appellant-

convict's attelnpt of suicide. Further, it has been stated

therein that there is no clarity as to which of the two victims

was killed firs! and that it would not be wrong to say that

PW-37 handed over thc-s a t6toTG-Constable on

duty.

12.t'7 P 55, MXB. Stanli, tor-rk over investigation fi-onl

4. In his closs-exatnination, he states that P\V-54

ught to have gone to the scene of occurrcuce on 19 ,, Muy

201I as per Rules; according to him it is not correct that a

semen sarnple was taken frorn the Appellanrconvict and

kept in the custody of the police department till 13th June

2011; he has confinued the giving of a confession staterllellt

and recovery of n'raterial objects at the instance of

Appellant-convict; the factum of the latter's possession of a

mobile pirone remained un-investigated.
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12.18 P\L/-56 - Tr. Dayalan Tarnilselvan, was the DSI
CBCID, Ir4adurai. He uudeftook investigation in

accordancc i.r,ith the oldel of the Additional Dir.ector

Ccnc;al of Policc, CtsCID, Chennai, 'l.hc cxamination-in-

chicl dcrtails thc ploccss of investigation, carried out on

various dates. Further; it is admitted thai ther-e is no specific

rcason for thc non-exaruination of Bhagyalakshmi.

13. B/e norv pr.oceed to corrsider cach ol the circumstances

held to be provcn againsr the Appellant-convict by the courls

ireiorv.

Circunrstancc Onc: 'l'hc arrival of Dl &D2 at the scenc
ol lhe c rinr e

14. The fir'st circunrstance is that D-l aud D-2 came to the

scerre ol tlte occun'eirce on thcir ou,n. While that is a trte
slater]lent of lact as evidenced by l.he testimonies of pW-2, 3 and

4. we are a[ a loss to undelstand how that is a cir.cumstance that

can be, ought to be and is pr.oved as a circunrstance against the

accuscd. Thc trvo lovcrs had plans to rneet, and so they did. They

lcli thcil irotrscs r.urdcr complctcly differcnt pr.etexts, which is

also not an occl-tn'eltce out of the ordinaty or the usual when

young, budding rornanccs arc often sougirt to be hidden from

l:ulily, which is cvidcnccd by rhe fact rhat the parents of the

victiuts wcrc uot arvarc of the relationship betil,een them. Had it
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been the casc that the Appellant-convict, by some act, had

encouraged ol furthercd the reason for Dl and D2 coming to the

spot of the clime, then it could have been a suggested thought

and premeditation on his part, qualiling to be counted as a

circumstance against his innocencc. This, most certainly, is not

the pleaded case ofthe prosecution. This circumstance, therefore,

is only a circumstance in name and of no value whatsoever.

Circumstance 'I n'o; Last Seen'I'hcorv

15, The next circumstatrce that is to considel is the last seen

theory. It is well established that this is a weak piece of evidence

and cannot be the sole basis of conviction. I I We may fur1her refer

to certain judgments that expand upon the application of this

theory.

I 5. 1 ln Ravasalrcb v. State of Kamatakat2, a three Judge

Bench (which included tvvo of us, Nath and Karol JJ.)

observed thus:

"29. On its orvn, last seen theory is considered to bc a

rvcak basis lor conviction. Howevcq whcn thc satne is

coupled rvith other factors such as whetr the deceased

was lasl seen with the accuscd, proxirnity of time to the

recovery ofthe body of the deceased, etc. The accused is

bound to give an explanation undcr Section 106 ol'the
Evidencc Act, 1872. If he does not do so, or' furnishes
what nlay be termed as wrong explanation or il a motive

rr Nizam v. Slate ofRajasthao, (2016) I SCC 550
12 (2023) 5 SCC 19.l
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i.s cstablishcd plcading securely to thc conviction of
lhc accrrscrl closing orrt rhe possihility ot'any other
hy;lorhcsis, lhcn a conviction can bc based thereon.
lSatpnl v. Sto!e of HorS,s1161 [Sotpat v. State r.tf'Hart'ana,
(2018) 6 SCC (rl0l alrl Ram Gopol v. Stote o/'ll,l.p fRunt
Goltol v. Srate oJ A,l.P, (2023) 5 SCC 534]1,'

[Sce also: Sun.jul, r'. Stau of U.Pt]]

15.2 TIre application of Secrion I06 ol the hrdian

Evidence Act, 1872, doesn't absolve the prosecution of its

dirty to'cstablish its case agaiust the accused, beyond

rcasonablc doubt. [Sce: Sty,al Das t]. Stote of Biharla and

Shivaji Chintappa Patil t'. Sttte of il[aharashtralsf

I5.3 In appll,ing the last-seen theory, Courts shouldkeeit

irr mincl the totality of the circurnstances, or the case put

folrva rd by the prosecution. In other rvords, also to be seen

is, rvhat preccdcd and follorved thc accused persou being

last seen u,ith the deceased. fsee: Surajdco l{ahto v. State

of Bihort"l

15.4 In l/eerendra y. State of M.p.11 , i.efer.ring to Nizant

(supra) it rn,as observed that rvhen the tinie belween the,la.st

sceir' ancl tltc' tinrc of oct:wn.ence' is significant, conviction

thcrcon u,ould not bc advisable or sustainable.

'_lill_r _!C( ()ILr; . .-\(-' jilILr-.l),l SCC l9l
' ilirl I ) i S( (' 6:a
' llrrll) ; .t( a S(rrl

i:r.rllJS -(('i- 6aS
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15.5 The conversc of the above is that the theory comes

into play "wlrcre the tinxe gap between the point of tinrc

when the accused and the deceased were Iast seen alive attd

when the deceased is.found dead is so sntall that possibility

of any person other lhan the accused being the autlnr of the

crinze becontes itrzpossible. " [See: Bodhrai v- State of

J&I(s , Sute of t).P, v. Shyatt.Beharite and Santbltubhai

Raisangbhai Patlhiyar u State ol GuiaraP0l

16. The two witnesses relied on by the prosecution to establish

the evidence of last seen are PW-5 and PW-25 The l{igh Court

found the evidence of PW-5 to be inspiring in confidence,

rejecting the arguinent advanced on behalf of the Appellanr

convict that his silence from 14'h May 20ll to 20'h May 2011

renders his testirnony doubtful. This u'as done on the groulrd that

-the 
reaction of PW-5 - relief of having escaped the negative

consequence of atternpted rnbbery of Bhagyalakshrni's jewels;

the assutlption that Dl and D2 would have faced sornething

similar; would be alive and well; also, would lrave gone into the

forest to get married, an entirely plausible lnanllel' of perceiving

the evcnt having taken place. The questiou is - ls it so?

r8 (2002) 8 scc 45
r, (2009) I5 SCC 548
,o (2025) 2 scc 399
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11 . Thc cvidcncc ol PW-5 staltds extractcd in toto, supr?. On

indcpcndcnt analysis, u,hile we acknowledge the point of vierv of

thc High Cou( thal no lwo pel'sons can act in the same mantler,

u,c ar-c unablc to rccold our agrcement with tlre findings refur.ned

tltra Lhis rvitncss. ir is a scttlcd propositior of larv that if two

in te r1t r'etations ola given situation are possible, the one favouring

thc accused u,ill bc takcn. But. at the same tirue, the principle in

.iudging the"conduct ttla person is the reasonablc man test. The

exantination that we lnust undeftake is rvhether the act of PW-5

satisfies this urtderstandine. Cer1ain questiolts, therefore, arise.

First and loremosl, why did he not inlonr anyone about the

occurrcrlcc betrvecn thc l4ri'and the 20t1,; Second, having seen

that thc n ppcllant-cortvict rvas threatening D 1 and D2, and

linding that Dl did not pick up the phone rdren this witness

callccl aftel corning clorvrj thc hill-ordinar-ilv should have raised

sul'ficient concen) in PW-5 lo have taken lur-ther steps, lor

instance, hinrself intcn,ening, to support Dl and D2 against the

actions of the Appellan t-convict, or alcrting thc forest rangers of
Lrnnrly behaviour, conlactrng police authorities or infonning thern

of thc ncar thcft/thrcat they had recciyed as also seen others

rccciving et cetet a; ye1 iirltlrcr when Bhagyalakshnri informed

PW-5, that on thc ncxt day D2 did not attend college, yer again

thclc rvas no action on part of PW-5 - In lact, stoic sileucc, any

u,hich rvay. llc tcstificd that they assuntcd that the Appellant-
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convict would let Dl and D2 go, as he did to them, and that they

would have gone offinto the woods to get manied. Striking quite

the opposite tone, in his cross-examination it appears that there

had been no discussion whatsoever of this possibiiity. The

question then is how such an assumption could be justified. The

High Court held this exploration to be valid and possible but then

the record speaks differently. These circumstances, taken

cumulatively, appear to be sufficient enough to ring alann bells

and yet he sat quietly and waited till the 20th May 201 I to infofln

any ofthe investigating authorities orany otherperson in regards

to wirat he had seen at the hill. Can this be termed as the conduct

of a reasonable man or, in other temrs be so plausible that it be

chalked out to differences in human behaviour. Considering the

above discussion, we find the testimony of PW-5 who is the star

witness of the prosecution to be full of holes, stretches and

sur:rnises. With far too much emphasis being given on the

possibility of such au action being reasonable. Knorving both the

victirns, having seen them be threatened, finding them rnissing

fi'om everyday activity and even out ofcontact, and yet not even

uttering so much as a whispel to anybody, is hard to conceive as

reasonable. In our considered view, therefore, there are sufficient

holes in the testimony of PW-5 for it to be cast in doubt. This

then takes us to the question as to whether he is a witness worthy

of credence and his testimony believable. We are afraid not so.
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Particularly, as hc hintsclf admits having been
qucsrioned by all the invesligating officens.

repeatedly

I8. l'hc ncxr u,itncss rciicd on by thc lrrosecution to establislr
last sccn is p\\r_25 rvho is a l.orest Guide. I lis statcnrent is limited
ro thc f'act of secing thc Appellant:col.lvict wjth a Sjckle or
'Artsval', rvhich is thc allcged murder weapon, on the day of the
(lccun.elice. In ot.dinary c ircu rnstallces, this u,ould have been an
irrportant piece of eviderrce. However, in the attending facts and
circrunstances of this ca.se, pallicuiarly that the Appellant_convict
rvas erriployed as a ,cocottul 

cufier, as can be seen fro,r the
tostilnony of pW_23, firrther substantiated by the testimonies of
P\AL l0 and pW_24, rvho ar.c also siniilarll, placcd nren, this job is
donc with thc usc of an , 

A ruval, , and so, it cannot be held to be
s{r'ange lhat a persort u,ho is, in the course of his employment,
legirlariy using such an instrument has it in his possession. In
otirel words, the evidence of pW-25 is a nrere statement and
carrnot help, in any u,ay in the case against the Appellant_convict.

C_'ircumstance Three: Arrest, Confession and Recovery
Arrest

19. l-hc rrrxt aspect to be considered is the arrest of the
Appcllant-convict. .fhc 

soqllence ol cvcnts lcading up to the
alt'c.st is that thc brr<Jiss .1 11r. victims rvcre discovered on i 9rh
May, 201I; pW_5 spokc to the investigating authorities on 20d,

(.'rl. z\. Nrr. 1672/2019
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May 201 I ; as a consequence of unrelated actions, the Appellant-

convict attempts suicide, such atternpt is thwarted-he is admitted

to the Covernment Medical College Hospital, Theni, on 22nd

May, 201 I brought by certain constables; he was later sent to K'

Vilakku Hospital and dischargctl on 25'h of May, 2011, aftet

having received treatment at the hands of PW-31; and he is

arrested on 28'l' May 20 1 I . The High Couil j udgment, curiously,

records that the investigating authorities, "taking a cue" from the

statement of PW-5, affested tlie Appellant-convict on 281h May,

2011. However, tbe record is unclear how such an anest order

was passed.

ZO. PW-31 , in his cross-exalrination states that while the

Appellant-convjct was admitted under his care, he came to know

either on the day of the latter's admission, or the next day, that he

was involved iu a murder investigation. For clarity, it rnay be

stated that this occun'ence happened either on 22d or 23'd of ir4ay

201i. We notice that PW-32, who, at the reievant point of time,

was a Special Sub Inspector, Cudalur South PS, states lhat he

received iufonnation otl 25'h May, 2011 that the Appellant-

convict had been adrnitted there. It has cotle forth in his

statement that when he reacherl" the latter was accompanied only

by his mother. Apparentll', his rnother's statcment was also

recorded; however, the same is not on record' There is an
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ai.)i)at'cnt dift'crencc in thc sequence of errcnts, as narrated by
I hcsc trvo rvihtcss cs_

?1. frrc Appcirant-convict came 10 bc arr.csted, accolding to
thc pr.o.scc,tior.r, on 2g,:, N4ay,2011 (tdtich /itct he clenies in his
.\totctlteflt under sediott 3 t 3 Crl,.C.). pW_16, who is the Mllage
r\dnrinish.ative Official, testified that the Inspector of police,
cr:nrbunr' arlcslcd rrinr and rerayed such infornration. Trre onry
r cason lol. such an arrest is suspiciorr. As we have already
observed, the other. stalenient relating to the anest of the
A ppcllant_convict is that he was an.ested, taking a cue from the
statenlent ol'pW-5. The r.ecord is conspicuously silent as to the

'gcncsir^ or'thc suspicio, thc authorities cast upoll hirn orwhat cue .

or'hint thcy tool< fi.ont the statement of pW_5. So, how one thing
lcd to anotlrcr is unclcar. We may also observe that it is strange
that thc Courts bclorv clid not emphasize horv such an arrest came
tr-r be, particr-rizu.ly rvi.:en r-rone ol lhe witncsses exarni,ed for the
Irob^ecution stated rvitir anrple clar.ity regar.ding the same. The

. ::rrest o1'the .Appeliant_convict itself is cast under serious doubt,
.sinoe the cir.cu rns tatroes leading to the sante are ntissing from the
rcooril. V'irrious clucstions fhat oug|f to have been answered were
in lirct not tlone so _ slrch as what led thc polir:e to suspect him,
ivhcn this suspicion arosc; what processes were undertaken to

.lert.l cr':rlcnce to strch sr

, a et u. r)tcr righ court, ,,ffi':r:"ff ffi;i.ffiT:

(.'r'1.A.No i672120I9
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t
records that the Appellant-convict had beert arrcsted in the

presence of PW-16 ancl one Manikandan' This appears to be

incorrect on the face of the record' The cross-exarnination of

PW-16 reads :

"...if it is said that the accused rvas arresled at about

i I :30 AM on 28 May 2Ol I by the Inspector of police, he

rvas brought tbr cnquir-Y cIn tor cau thc

accused at I I :10 AM and infonlted me I 5 ninu tcs-

Ilc urlonned me throush cell ohone. I was in dre llice

of the Villa Admirris tivc Officer. Suru lipatti. rvhen

the I ed n.re. l0 rlinutes atter I left, police

havc cnquircd. Tlic cnquiry was statted w l:ere thc

accused was caught..."

(Eurphasis supPlied)

It is clear that at the time of arrest, there was no independent

witness. The evidence of Manikandan, if taken, is not on t'ecot'd'

Cortlbssion

,, (2023) 6 SCC
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22. The appellant convict, lnade fwo confession statements

before the police authorities, Ex. P.8 dated 28'h May,2011 and

Ex. P.75 dated 31" May,2012. The evidentiary value of such a

confession has been considered many a times before this Coutl'

ln Niktrit Chandra Mondal v. State of ly-8.21 B.R Gavai, J', (as

his Lord.ship thett was) discussed the law as follows :



"16. !r is a scttlcd principlc of larv that cxtra-judicial
corrl'cssir'in is a u,cak piece of evidcnce, lt has been hcld
that rvhcre an extra-judicial conf'ession is surrounded by
sr.rspicioLrs circurustances, its crcdibiliry becomes
doubttirl and it losos irs importance. It has lufther been
hcld t hat it is rr,cll-scttled that it is a rr.rle ofcaution rvhere
thc court w,ould gencrally look lor an independent
lu!iablc corroboration belorc placing any reliance upon
such cxtra-jLrdicial confession. It has bccn hcld that there
is rro doubt rhar convic!ion can bc bascd on cxtra-judicial
conl'cssion. but in thc vcry nalure ol-things, it is a weak
piccc oI cr,,itlcrrcc.

17. Rcliancc in this rcspect could bc piaced on the
.jrrdgnrcnt o{' this Court in Sahndet,on v. State of
T.N l,lahadevun t,. State of TN., (2012) 6 SCC 403 :

l21l2) 3 SCltl (Cri) l46l This Cour1, in rhc said casc,
alicr lcl'crring to various carlicr judgnrcnts on thc point,
obscrvcd thLrs : (SCC pp. 412-13,para l6).
"i'6. Upon a propcr analysis of tl.rc abovcreferred
jrtdgnrents of rh is Court, it rvill be appropriate to state the
principlcs rvhich would rnake an extra-judiciai
conlession an admissible piece of evidcnce capable of
lolrrlng thc basis of cont,iction of an accused. These
prcccpts would guide thc judicial mind while dealing
u,rth thc vcmcity olcascs \ficrc the pr.osccution heavily
rclics uporr an c.rtra-judicial confcssion allcgcd to havc
bcon nradc by thc accuscd:

(i) Thc cxtra-jLrdicial confcssion is a wcak cvidence by
itscll. ir has to bc cxanti:rcd by thc courr with grcatcr care
arrd cau tiorr.
(ir) lt should lrc nradc volunradly and shoulcl bc truthful.
(rii) lt should inspir-e confidence.
(iv) An extra-judicial conlession attains greater
crcdiLrility and cvidentiary value if it is sirpporled by a
chain o I cogent cir.cumstances and is further
corroboratcd by olher prosecution evidence.
(r,) Fol an exlra-judicial confession to be thc basis of
convicrion. it should not sufler fi-onr any material
d iscrclranc ics lnd inhcrcnl improbabilirics.
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(vi) Such statement esselltially has to be proved Iikc any
other lact and in accordance with law."

23. Keeping in view the aforesaid principles of law, we have

perused both the confessions. In the first confession dated 281h

May, 2011 after giving a backg-ound olhis upbringing and also

previous involvement in petly crimes, corning to the instant crirne

he admitted tliat he struck a blorv on Dl who, as a result thereof,

starled bleeding. PW-54, to some extent corroborates this stating

that he had recovered sand both with and without blood near thc

corpse of D2. However, contraly to this version of evcnts, PW-

28 who is the Scientific Officer at the Regional Laboratory states

that frorn the rnaterial recovered, there was no blood to be found.

The conlessional statement records that having hacked the body

of D2, he threw the severed lirnbs in the nearby bushes but, it is

a matter ofrecord that despite an extensive search, they could not

be located. It is also unclear that a man, who by his own

adrnission, has been in the past involved in petty crimes would

take stolen articles not only back to his own horne but also give

one ol them to be pledged in order to get money - the natural

question is that once he has stolen the said chain, it would be

easier to dispose it of and get whatever mouey it is worth rather

than using it as collateral to get rnoney from other, more

legitimate sources leaving open the possibility ofit being traced

back.
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74. Tliat apart, rvc find that the record is silent as to u,hy there

u,as a neccl to record a second confession rnore than a year afte::

ihc datc olollcncc. Thc Dcputy Supeliutendent of Police upon

olclcl of thc Additional Director General of Police, CBCID,

(,llrcnnai, conlrlcnccd invcstigation in thc nrattcr follolving the

lrrtter''s ordel dated l3'r'August, 20l l and, tlrereafter, enquired

arrcl cxamined various rvihrosses. Given that the Appellant-

convicl u,as alleady in custody, the recording of a second

conlession rvithor-rt any leason thetefor, or clearly staling that the

i\pltellant-convict upon his own volition wished to gir.e a second

corr les-sion, in our vierv, is unjustified. As recorded supra, it has

bccn hclcl that if thc circumstances sunounding the recording of

thc corrltssion alc suspicious, placing rcliance thereon is totally

rrnsafc,:urd that too rvithout any corrobolation. We find there to

bc an apltarcnt lack of corroboi'ation to any of the statelnents

uracie by the Appellant-convict and as such, find that the

corr f'e.ssions are lrr"rly unreliable. This is, of course, over and

atrove the settled positiorr of law tlrat coufessions nrade to apolice

ofllcer are wholly inadniissible as evidence in a Couft of law.

Rccoverl,

25. 'llic Cor.rrts bclou, lravc lound that sincc, in the confessions

.-r:.ivcn by thc Appcllant-convict, certain iufotrnation regarding the

Iocatton of nraterial oLrjects was divulged, that limitcd porlion of
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the confession becomes admissible according to Section 27 of the

Indian Evidence Act,l 872. That is the cotre ct proposition in law.

Reference may be made to some judgrnents of this Court as

follows :

25.1 Surya Kant J., writing for a Bench of three Hon'ble

Judges of this Courl in Bijender v. Stste of Haryana2?,held

as under :

"16. We have implored ourselvcs with abounding
pronouncolnents of this Court on this point. It ntay be
truc that at times the court can convict an accuscd
exclusively on thc basis of his disclosure statemcnt a,rd
the rcsultant recovcry of inculpatory matcrial.. Howcver.
in order to suslain thc guilt ofsuch accused, thc recovcry
should be unimpeachable and not be slirouded with
elcrnents of doubt lWjay Thakur v. Srate 0J H.P, (2014)
14 SCC 609 : (2015) I SCC (Cri) 45,11 We mav hasten
to add thal circumstances such as : (i) the period of
interval hetween the malfeasance and the disclosule; (il)
cornuronality !ltlrq rqcovered obiect and its availabiIity
in the maiketl (iii) natxre of lhe obiect and its relevance
to thc crimc: (iv) case of transferabilifv of the obiect: (v)

tlre testimonv and trusfwonhincss of the attesting
r.vitness bq:florc l;h! court and/or othcr likc I'actots, arc
weiqhty considerations tlrat aid in gauging the iutriasic
evidentiary value and credibility of the recovery (S ee
'. Tulsiram Kanu v. State lTulsiram Kanu v. State, l95l
SCC 92 : AIR 1954 SC ll . Ponchov.State of
Haryana lPancho v. Srute oJ lluryana, (201 I ) I 0 SCC
165: (2012) I SCC (Cri) 223),State of
Rajasthan v. Talet,ar fState of Rajasthan v. Tolevar,
(2011) Il SCC 666 : (2011) 3 SCC (Cri) 4571

and Bharanra Parasrarn Kudhachkar v. State of
Karnatala lBharanta Parasrant Kudhachkar',t. State oJ'

,? (2022) I SCC 92
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Kurnatttltu, (20141 14 SCC 431 : (2015) I SCC (Cri)

3esl )

17. ln cr: n trovc m ibl,v, \YlErs-lbq--usi!9
thc manncl and/or contents of thein,.-nilc corrtirlc

TCCOVCT v rvitl.r lc !l3rd to its nexus to the alle ed offeuce
ncc Ir')

thc coun ou{lht to slrctch the benefit of doubt to the

accLrsetl. lt is ncarl v thlee centuries old cald tnal nrincinle
of crirninal turisnrudencc tlrat "il is betler that len suiltv
pe r.\or1s esutne. tlrun thol one iuttocenl:;uffe
B lackslorrc. Contntet ctries on tlrc l,a*s ol' Enpland,

ti97), p. 358. Ed. : scc R. v. Joht?sul
5 SCC Online Can SC l9.l . The dochine

of cxtcnding bcncfit ol doubt to an accused,

notwithstanding thc prooIoia strong suspicion, holds its
{brt on lhc plcnrise that "t}te acEittal of a guilty persott
conslitule.\ a ntiscurriage oJ justice jusl as much as tlte
t:ottt:it:liort of lhe innocent".

([iurphasis supplicd)

25.2 [.arljcr in I{. Chinnasroanty lteddy v. Slote of A.P23,

a thrcc-.ludgc Bcnch had sunmrarised the sinration as under:

"Pultrl;tu'i Kotat.,t,o v. King-Empctor [ {1946) 74 IA 65]
rvherc a parl of the staternent leading to tlte recovery of
a knilb in a mur-dcr casc was hcld iuadmissiblc by the

.lLrdicial (,'onrrlittcc. ln tlrat case tlre Judicial Cor.nnritlee

cons iclcrcil Scction 27 of thc Indian Evidcncc Act, which
i:i in Llicsc tctnts:

"l)rovidccl thal, whcn any fact is dcposed to
as discovcrcd in cotrsequence olinlorrnation
rcccivcd ft-onr a pcrson accuscd of arly

ol'icnec, irr lhe crrstody of a tr.xrlice olficer, so

nruch ol' sLrcir inlorrtation. whcther it
iln.lounts 1o a conlcssion or uot, as rclates

d islinct ly ro thc lact thereby discovered, may
bc proved."

r"IW.

Lcpa le, 199

lLl6l S('{'OnLirrc SC ll
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This section is an exception to Scctions 25 and 26,
rvhich prohibit the proof of a confession nlade to a

police ofliccr or a confession made while a person is in
police custody, unless it is made in immediate presence

of a Magistrate. Section 27 allows that part of the
statement made by the accused to the police "whether
it anrounts to a confession or not" which relates
distinctly to the fact thereby discovered to be provcd.
fhus evcn a confessional statement bcforc thc police
which distinctly relates to the discovery of a fact rnay
bc proved under Section 27. Thc Judicial Conrmitlee
had in that case to consider how much of the
infonlation given by thc accused to thc police would
bc adrlissible undcr Section 27 and laid strcss on the

words "so much of such infonnation ,.. as relates
distinctly to the fact thereby discovcrcd" in that
conncction. It hcld tlrat the extcnt ol thc inlormation
adrnissible nlust depend on the exact nature of the fact
discovered to which such information is required to
relate. It was further pointcd out tlrat "the fact
discovered embraccs thc place frorn rvhich the object is
produced and the knowledge of the accused as to this,
and the inforrnation given must relate distinctly to this
fact".

26, In the preceding paragraph, we have consr'dered the law

laid down by this Court on that issue. Let us now consider the

circumstances in which the recovery was made from the locations

as disclosed. It cannot be questioned that such recovery would

be relevant since the Appellant-convict could have affected the

recovery only if he had specific knowledge oltlre location. This,

however, in our view, is not sufficient to take the recovery of the

objects as a circumstance against the Appellalt convict. This wc

say for tire reason that the objects recovered also have to be

verified and tested. Now, this was not done. His statement is said
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,, havc: lcd to rlic rccovcry of - (i) a sicklc, (ii) a jute bag, (iii) a

,:l con colourcd lungi. (ir,) a blue colour. checked shirt, and (v) a

r,,'cl :rncl ycilou, colour.stripcd towel fiom his house.

11 . I lorv arry and/or all of these arlicles related to the alleged
nrLrldcl oltwo victinrs and rape of one of thern is undemonstrated

I rurn thC recorcl. Nonc of the relatives of either D I or D2 have

tusriflccl to any of rhcsc bclougings being rhat of the victims.
:li. Srill lur ther, rve rvould separately deal with lhe recovery of
i:uch ol-lhe ar-ticles relating ro the guilt of the ,Appellant_convict:

(a)Sickle- The sicl<le , I\{.O. I g, has nor been sent for FSL_in

other words, ou what basis is it established that this very

sicklc r,r,a s usccl to hack the victims? Also, sickie is an

casily availablc ircm for a person like the accused whose

worl< is to crrt coconut. No blood tvas found on the

wcapoll Ilrrcn tlrc doctot doesn,t state that the injuries on
the body ofthe deceased could have been caused with the

, sanle. There is a total disconnect with the rveapon and the

in-juries lesulting into death. None has also testified the

\veap()n to be rrwrred by the Appellaltt_convict.

(b)Semen or Blood- Thcrc is no fbrcnsic repofi as to the

rccovct.y ol- cithcr senten or blood on the clothes so

rccovcrccl; thc rnanncr in wliich it was prcserued and kept
in whosc custorJy.

.. ri.i\.No. I (r7?./20I 9 Page 5I ol77
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(c) Jute Bag- There is no identification of the orvner and

possessor of the jute bag.

(d)Black bag, a different box and a book- recoveries werc

also rnade of a black bag, a differcnt box, and a book -

M.Os.23, 24 and 25, from the bushes near Karuppasamy

Ternple. These items, too, wcre not verified or ownership

established. In other words, how they are to be considered

to be the 'material objects' for the purpose of this case?

More so, when these items were recovered on the basis of

confessional statement of the accused hirnself, as recorded

by PW-52, but the confessional statement is in itself not

reliable, even otherwise to what effect.

(e) Gold chain - Further, insofar as the gold chain is

concerned, it is the uncontroverted testirnony ol' PW- 1 6

that a chain ofsucb a design is readily available in stores.

That apart, the testimony of PW- 1 8 reveals that she came

into possession of the said chain through her adopted

daughter, who is the wife of the Appellant convict. Such

wife, narnely Pavithra, was not exatnined to establish the

chain's ownership or the source of such acquisition on her

part. The parents of D-2 have indeed identified the chain

(M.O.10) as hers, but we record our sutprisc that only the

chain rvas produced befbre them for identification and

none of the other material allegedly recovered at the
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instancc of the Appellant-convict' Be that as it may' even

if the identification of the chain by the parents of D2 is

takenatlacevalue,eventhen,toalfixthegauntletolguilt

upon the Appellant-convict on this count alone ' 
would be

entirelY unwarrantcd

Circumstancc !-our: Thc Incident of Rape and DNA

Evidence

28. According to the prosecution' since tlre vaginal swabs

collected from D2 show penetrative sexual assault and since the

DNA found, matches that of the Appellant-convict' the facturn of

rape is established. The case put up by the Appellant-convict' on

the other hand, is that DNA eviderrce' in the lacts and

circumstances of this case is unreliable, and therefore- the fact of

rape cannot be establishcd' The prirnary ground urgcd in this

regard is

sequcnce

concernlng

ol evcnts

the chain

concerrritrg

prosecution may be useltll to be noted at this stage:

19.05.2011 PW 37 (Asst. P roltlssor Mcdical f)cPa rtmcnt)

of custocly ol the DNA' A

DNA evidencc, as Per thc

lloyapPanPPattt

lnternal organs werc sent to I;SL, Madurai

(Pg. 128)

Two Vaginal Swabs were collectcd alld sent to

IrSL, Chennai.

PW s6 (D.S.P CBCID)
- Vaginal Srvabs *'elc kePt

Police Stat ion. (Pg.2 I9)

Crt.A.No. 1672120 l9
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iI.05.20r1 PW 30 (Assistant Dircctor FSL, Madurai)
- lnternal Organ received in laboratory liom FSL,

Theni (Pg.l05)

PW 4l (Sub-inspector PS Cumbum)
- Brought intelral organ ol D2 to FSL, Madurai

(Pg. l4a)
- Flanded over the VISCIIRA to f)octors land

handed over to Judicial Magistrate

29.09.201t PW 27 (Scicn tilic Ofliccr)
- Aftcr analysis thc Swab, Scnt thc samc to FSL

Chcnnai.

PW 42 (Hcad Constable)
- Collected sarlplcs fi'onr Covernment College took

thenr to IrSL Madurar (Pg.l47)

i0. l1.20rr PW 34 (Asst. Dircctor FSL, Chtnnai)
- Receivcd lliood Stain through I{C 934 Constable

(PW.48)

PW 4l (Sub-inspcctor PS Cumbum)
- Received organs ol'body fi'ont doclor, went to

Police Station ar.rd hauded over to Judicial

Magistratc Court. (l'g. 144)

29. Thc tlrst timb ol considcring thc DNA evidencc is the

vagina swabs taken from D-2. PW-37 in hel ch iel' cxaminittiotl,

stated that once she took the said samples, they were sent to FSL

Madurai, lor DNA test, but strihing ar1 elttircly difl-erent tonc in

06.06.20 r r

llcccivcd Woodcn Box al Rcgional Laboratory,

Madurai fi'onr Jrrdicial Magistratc,

Uthamapalayam. (l'g. I00)

Pw 2tl (Scicn t ilic Olliccr)
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hcr cross-examination' she said that having taken those samples

she 'rnight have'handed over the said swabs to the constable on

duty. It is noteworthy to observc here itsel I that PW-4 t ' 
rvho was

the constable on duty' makes no such mention of having rcceived

the swabs from PW-37' PWs 52 and 54 both statc that upon

collection, the samples remaitred with PW-37 at the Govenrment

Hospital' Per contra' PW-56 states tnt^t *: 
:T'l"t 1"t: ::::::

Royappanpatti Police Station PW-42' who is a police carrter'

shtes that he collected the sanrples from the Government

Medical college and took them to the Regionar Forensic Science

Laboratory, Madurai' on 29'r' June' ZOf f 
lris lreans 

they were

sent to the FSL alter a delay of 41 days' having becn taken on

19'r' May, 20 t I ' The O'*tt*'on has not been ablc to explain thc

teason as to why tr,ri' i"r"v took place' We find force in the

argument made on u"trarf of the Appcllant-convict that the

circumstanccs under which the sarnples wcre sent lrorn FSL'

Madurai to IrsL, che.nai, are uncrear. 
pw-27, who is a Scientific

officer only states *" tit' ntt analysis of the swab' n" tel:th:e.

same to the DNA wing of the FSL Chennai' No reason ts

lorthcorning as to why ind 'not' 
whose orders the satne werc

sent to a <iiffcrcnt "i'y' 
fflt {'rnat DNA repo was prcpared by

PW-34 Ht' t.ro*tu"'' in his evidcnce d;;snot mcution whcn the

sampies *"'" '"t"'utd 
by him or his office Nor does he depose

the conclitions in wl.rich the sample was teccivctl' ln tiris regard'

Crl.A.No l67212019
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the Appellant-convict'contended that the swab itself was received

by speed post. We find that to be an incorrect statement of facts.

PW-34 states that the report prepared by him was DNA l52l2)ll.
A pcrr.rsal of the annexure to thc DNA report?a shows the label

givcn to the document sent by speed post as matching that ofthe

rcport prepared by PW-34. So, it is cleal that the report was whal

was sent by speed post, not the swab itselL That apart, had i1

actually been that the swab was sent by speed post, we would be

nothing short of aghast. Time and again, this Court has

emphasized the importance ol maintaining the sanctity of these

samples and, tl're investigating authorities actually doing

sonrething so glaringly irresponsible would be an affront to any

and all observations that have been rnade by this Court over the

years.

30. Having noticed various gaps as above, the logical question

that arises is wherc wele the swabs?; why were they sent for

forcnsic analysis belatedly?; wete they properly stored?; whether

the Malkhana of tl.re Police Station where they tvere kept

according to some of the witnesses, was sufhciently equipped or

not; if the salre were kept in the hospital, was it ensured that no

othcr nrcnrber of the staff could have had access to them?; in

whose custody were they?; if the swabs were damaged, wlio shail

bc hcld rcsponsible fol the destruction of vital evidence, etc.

I page 2 l5 ol'the Appellants Convenicnce contpilation
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Similar questions arise in connection with the semen sample

taken frotn thc acctrscd as a conscquence of an ordcr passcd by

the Judicial Magistrate, Uthamapalayam' on l3't' June' 201 I ' PW-

56 states that the said samples were sent to FSL' Chcnnai' on l(r'r'

June,20llbutsubsequentlyretul'ned'Itisr.rnclcar,yetagain,that

betweell 13th and l6tl' June 201 I where such samples were stored;

who was in charge thereof and whether he had kept thcn'r in sa{'e

custody?; how and in what condition they were sent; when and

why they were retumed - unfortunately' all these questions have

no answer lorthcorlring {'rorn the record

31. ln Anil r'. Stde o.f Muharaslrtnt2s this Court obserryed that

DNA profiles havc llacl a trernendous impact on criminal

investigations. A DNA profile is valid and reliable' but the same

depends on qualiry control and procedurcs in thc laboratory' We

rnay add to this position and say' that cluality control and

procedures outside the laboratory mattcr equally as much in

ensuring that the best results can be derivecl t'r'om the samples

collected. We record with solne sadness that there are quite a few

cases in which DNA evidetrce, despite beitrg there, has to be

rejccted lbr the reason that thc mallllel' in which thc samples wcrc

handlcd during and alter collection by the concenred doctor' in

transit to the lab, inside the Iab and the rcsults drawn therefrom'

arenotinaccordancewitlithcbestpossiblepracticeswhich

2i (2014) 4 SCC 69
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would focus on ensuring that throughout this process the sarnples

renrain in pristinc, hygienic and biologically suitable conditions.

32. One such instance where i)NA evidence had to be rejected,

lairly recently, was a three-.ludge Bench dcoision in Manoj v.

State oJ M.P26. The Appellanrs in the said case had been

scr.rtcnccd to dcath by thc l'' Additionat Sessions Judgc, Indore,

for the murder in the course of the robbery of 3 wornen.

Ultimately, the Court comrnuted the death sentence to life
in'rfrisonrnent with a minirnum 25 years sentence; while dealing

with such evidence, it made detailed refbrences to a 2007 paper

ritlecl DNA ProJiling In Jttstite l)eliveD, Syslerr'published by the

Central Forensic Science Labolatory, Kolkata and the previous

judgments olthis Coun wherein the topic of DNA has been dealt

with, as also the 185'r' repor-t of the Law Commission ol India.

ln this case, DNA was rejected on the ground that recovery,

wh ich was affected, was nrade lrorn :ur open place, and the

likelihood of its contarnination cannot be ruled out. it is also

obsclved that the bloodstains found on tlre articles were

disintegrated, and the quantity was insufficient to run any

classification tests.

33. ltaial (supra) was a case conceming tlie kidnap, rape and

murder of a woman, wherein 3 perso:i.s were convicted by the

Spccial l-'ast-Track Court, Dwarka Courts in Sessions Case No.9l

,,'(2021) 2 S('( 153
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of20l3' These persons had kidnappeii a woman as she returned

frorn work, proceeded to cio horrible things to her' and then

dumped her lifeless remains in a field' from where it was

discovercd four days later. 
.l.lre DNA cvidence, herc' was rejected

because it rcmaincd in thc potice Malkhana for two months and

in such time, the possibility of tarnpering could rrot be ruled out

It was also held that neither the Trial Court nor the High Cotut

had exarnined the underlying basis ol the findings in the DNA

reports or whether the rechniques used had been reliably applied

by the concerned expert' As such' it was concluded that the DNA

prafile, in the absence ol such evidence' had becorne highly

vulnerable when the collection and sealing of the samples sent

for examinatioll was not ficc from suspicion'

34. Prakash Nishatt v' Stste of Maharashtra2T was a case

coticeming thc rapc and murder of a 6-year-old child' Similar to

the present case, it was a case o I circumstantial evidence' Based

on the disclosure staterrent made by the Appellant therein' the

police found certairl gannents as also traces of senren of the

Appellant on the vaginal stnear of the rninor victim' based on

which hc was sought to be convicted' DNA evidence had to be

rejccted by this Court on the grounds that there was a dclay in

sending the samples to the FSL' which was unexplained' It was

observcd that because ol the delay' the coucomitant prospect of

n (2023) r 6 SCC 3s?
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contarnination could not bc rulcd out. The need for expediency
in scnding sanrples to the concemed laboratories rvas

underscored.

35. This case, incidentally, if'not unfbrtunately, is another one

of the like ol'the above. Despite rhe presence of DNA evidencc,

it has to bc discarded tbr tlre r.cason that proper methods and

procedures were not tollowed in the collection, sealing, slorage,
and empioyment of the evidence in the course of the Appellant_

convict's conviction. DNA, as we have observed, has been helcl

to be largely dependable, even though this evidence is only of
probativc value, sul.rject ro rhe condition that it is pr,operly dcalt
with. Over the past decades, many cases have come ro their
logical conclusion with the aid of DNA evidencc in many regions
across the woIId. It is also cqually true that malty persons

wrongly convicted have finally had jusrice serued, with theni
being declared innocent because of advancements in this
technoiogy. It is untbnunate that, alongside such advancements,

we still havc cases wher-e, despite thc cvidence being present, it
has to be lejected lor the reason that the concemed persons, either
doctors ol investigators, have been careless in rhe handling of
-such sensi tive evidence.

Circumstance Fivc: Motive

36. lt is settled law rhat, in a casc of circumstantial evidence

as this onc is, motive fbrms one o[ the chains ol circumsta,cc
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which can collectively point to the guilt of the accuscd.

According to the proseci.ttion, robbery was the Appellanr

convict's motive lor ending the lives ol D I and D2. On {rrst

blush, this hypothesis appears to be attractive for the rcason that

the robbery of gold ornamcnts worn by Bhagyalakshmi at the

first instance, and subsequently D2, is what cvenhraliy gave way

to the crinles for which he stands convicted concurlently by the

Courts below. l'he counsel lor the Appellarlt-convict seeks to

ciispel the presence of motive by stating that there were other

instrumentslorraments ol the two victims, which could have

been taken by the Appeilant-convict and put to his own use or

sold olf for one sutrl of money or another; howcver, that was not

the case. Thc ring woln by D2 and the niobile phorre olD l, which

undoubtedly were in thcir possession: were neither found in thc

possession of the Appcllant-convict nor near the scene of thc

crlme

31. It has cotne on record that the Appellant-convict, due to

various factors, had taken to crime. As we have already

discussed, it is no1 the case olthe prosecution that the said objects

rverc taken by the Appellant-convict and then misused or sold'

When thc idcntity oltlre gold chain could not be unqtrestionably

established and the fact that the other goods that were in

possession of thc victims at thc time of the ct'ime werc also uot

CLl.A.No.l 67212019 Page 6l ol77
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recovered fi'om or at tlre instance ol the Appellant-con vicr., we

find it difficult to ascribe any motive on his part.

Circurnstancc Six: Test Identilication Parade

38. The investigating authorities conducted a tcst

identification parade - asking PW-5 to identify the Appellant-

convict from a long line of habirual off-enders. He did so thrice.

This has been taken as another circumstance against the convict

Appellant. Before proceeding to the rnerits of this circurnstance,

let us appreciate the law on this point.

3 8. I No provision of' law casts an obligation upon the

investigating authorities to conduct a test identification

parade. [f it is conducted, the provision that governs is

Sectiorr 162, Cr.P.C. lSce: Muttshi Sittgh Gautant v. State

o.l'M.P.28; Malkhansingh v. St e ol'M.PZe' Wsveswaran u

\tutu1o; and Ashok Debharmo y. State of Tripura3t .l

38.2 The onus to show that the T.l.P. has been conducted

in accordance with law lies on the prosecution, and only

aftcr this burden stands printa.fucie discharged, does the

:" (2005) q scc (,i t
r" (2o()l) 5 scc 746
ro (2oot) 6 scc 7l
r1 (20 l4) 4 scc 747
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qucstion ofconsidcring objcctions in this rcgard arise' [See:

Unrcsh Chundra v. State o./'(lttarakhanfr? 'J

38.3 It is not a substantive piece of evidence' lts only

purpose is for the investigating authorities to analyse the

correctness, or lack thereof, of the direction in which they

arc steering the invcstigation [See" Hari Nath v' State of

U.P.r3r and lqbal v' State of U'P14f

38.4 If the prosecution does not establish' by

examination of witnesses to the T'l'P'' and the Magistrate

entrusted therewith, it cannot be said that it was conducted

per law. lsee'. Unesh Chandra (supra)'l

38.5 There is no hard and fast rule about delay in

conducting T.l.P. being fatal to the case of the prosecution'

In ccrlain cases, relatively srnall <telay has been considered

fatal yet in others, a delay ofas much as 40 days is not fatal'

[See: ,Ra7a v. State15.)

38.6 The prosecution rnust establish that prior to the test

identification paradc being conducted, the witness had no

opportunity to see the accused' ln other words' the accused

r? (2021) l7 scc (,16
I (1988) I SCC 14
I (20ls) 6 scc 623
r5 (2020) t5 scc 562
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38.7 If the above has not been ensured, t.he evidencc of
thc T.l.P. becomes inadmissiblc. It has also bcen held tlrat il,

prior to thc T.l.P. the witness has the opportunity to see even

the photograph ol'the accused person, such process becomes

incorrsequential. [See: Maya Kuur Bildevsingh Sartlor v.

State of Malzarushtra3s; C. Muniappatt u State of T.N.re;

and S/r. Unmr Ahnrcd Shaikh v. Stale oJ'Maharashtraatt.)

18.8 Dock identification by the infonnant, even in rhe

absence ofT.l.P., can be accepted, but generalty> as a rnatter

of prudence, a witness's identification of an accused in

Courl is sought to be corroborated by the identification by

the former of the lattel in previously conducted

identillcation proceedings lRajesh u Sttte of Haryanaat;

and Mukesh v. State (NCT of Delhi)4).)

38.9 Considering the facts and cit'cunrstances ofthe case

at hand, it is open for the Court to draw an attverse inl'erence

againsl the witncss, should thcy pul lorth a relusal to

ro (2023) I scc l8o
r'(1970) 2 scc 128
r" (2007) t2 sc(: rr54
r' (2o lo) 9 scc 567
r') ( 1998) 5 SCC t03
'rr (2021) I SCC n8
rr(20|7)6 SCC I
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participate in thc identification proceedings' [See: Malrd'

Anwar v. Stdtu (NCT o!'Delhi)43 ')

39. lt is plain as day that the above principles wcrc not

observed in the present case We are constrained to record our

astonishmeut as to horv the Courts below considered the

idcntification procccdings as a circumstauce accruitrg against the

Appellant-convict. tt is undoubted that PW-50' in his testimony'

gives sufficient detail as to the procedure lollowed in conducting

the T.l.P., and on that count, no assault can be tnade thereon'

however, as the preceding paragraph establishes' there at'e other

cqualiy crucial factors' It is a matter of lecord that PW-5 ('lre

witness who participated in the T't'P'), in his testimony' stated

that about a wcek after he gave infortnation to the concerned

police about the incident ol l4't' May, 20 I I 
' 
hc sarv the Appellant-

convict at the said police station' Most importantly' as has come

on record, the potice officials had informed hirn about the

Appellant-convict comtnilting the crime' As held by Budlsetr

(supra) as far back as thc ycar 1970, by Sutyamoorthy v'

Govindaswamy'o in 1989, Sureslt Chandro Bahri v' State of

Biltarasin 1995, Mulla v. Statc of U'F6 in 2010' i'e" well before

the ju<lgment of the leamecl Trial Court was pronottnced' that il

rr (2020) 7 SCC: l9l
1r (1989) I SCC:4
li 1995 Supp. (l) SCC 80
r( (2010) 3 scc 508
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the said witness had the opportunity to see the accused, in any
forrrr, al'ter the incident the subject mattcr ol- testinrony, but prior
to the identification proceedings, it would render the same to be

ineffective. 'l'hen, in our view, the courts below conmitted an

clror ofelcphantinc proportions in considering thcse proceedings

as fbrrning one of the chains ol circumstances against the

Appellanrconvicr.

Two Additional points

One: Otlzer Saspects Renainetl Unexplored

40. Most irnporranrly, pW-2, rhe lather of Dl in his testimony

deposed that he feared the involvernent of four other persons. ln
order-to have rhat possibility sulliciently explored, he filed a case

before the High Court seeking transf'er of the investigation to

CtsClD: PW-56, the lnvestigating Oflicer on behalf of the

CBCID submined that on 8,i, August, 2011, he recorded the

staten)ents of PW-5 (Rajkunrar-), Bhagyalakshrni, and suspects -

Irlancis, Arjunan, Ambazhagan. These statements are not on

record. How these statements were pursued, verified, and taken

to thcir logical conclusion is unknown to record, more so, to the

findings of the Courts below. pW-56, in his own deposition, also

does not give any details as to what they may have said to him

during his exarnination. Curiously, if Bhagyalakshmi had been

examined by him, why her statement was not produced before
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41. PW-5 in his testirrlony states that he knew both the victirns,

Dl and D2 through Bhagyaksharni' Undisputabty, D2 and she

were friends. She was obviously there at the time of the incident'

She was the one who had informed PW-5 that D2 did not attend

college the next day. Further, she was the one who told PW-5

that they had been rnurdcred in suspicious circumstarrces which

led the latterto go to the policeotr 20'h May,201l and tell them

his version of events on the fateful day of 14'h May 201l ' All of

these essential happenings have a link, i'e', the lover of PW-5'

Thcn, why she remained unexamined by the prosecution is a

mystery. Still further, it has come on recot'd, as we have noticed

supra Lhal PW-56 recorded her statement' However, how it

escaped the attention of both the Courts belorv that the staternent

was not on record, is surprising. She could have given essential

testimony for thc last sccu thcoty to bc applicd to the present

case; she could have cleposed as to the relationship between D I

and D2; the possibility ol an elopenrent which lormed the basis

Crl.A.No.l6721201 9 Page 67 ol 77

the 'frial Court is a question which remains unanswered' Thc

prosecution has nowhele stated that PW-2's suspicion on these

persons rvas unfounded or rnisguided' That being the casc' thc

non-pursuance of thesc suspccts is a circunrstance to be taken

against thc Prosccution case.
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of PW-5 not approaching the authorities even after hc came to
know lrom her that D2 did not artend college. She could have

furthcr bcen an additional witness in the'l-.I.p., which would have
lcnt crcdcnce ro the prosecution case. Untloubtedly, she would
have bcen a material wilncss, ancl hcr. non_examination is a

negative circumstancc against the prosecution,s case. We are

supported in our conclusion by the observalions made Takhaji
Itiraji u Thukore Kubersing Chamansingai,which are extracted

as follows :

"19... It is truc thal il a nratcrial witncss, who would
unlold the genesis ol the incidenr or an csscntial part of
lhc prosccution casc. not convincingly brought io lorc
othcrwisc, or rvhcrc tlrcrc is a gap or infir.mity in thc
prosecution case which coultl have becn supplied o.
nrade good by exarnirring a witness who lhough available
is not exarnined, lhe plosecrrtiorr (ir.;c cdn bi tenled as
sullering fiom a dellciency and withholding olsuch a
nraterial rvitness would oblige the court !o draw all
adverse inlerence against the prosecution by holding that
if thc witncss would havc bccn cxarninccl it rvouii not
havc supportcd thc pr.osccution casc. On thc othcr handil altcady overwhelming evidence is available and
cxamination ol othcr witrrcsscs would only bc a
rcpctition or. duplication of thc cvidcncc alrcady
adduccd, non-cxamination ol such othcr rritncsscs nrau
not be matcrial. ln such a casc the court ought to
scrutinise the worth ol the evidence adduced. The court
ol lacts must ask itself - rvhether. in tlie lacts and
circumstances of the case, il was necessary (o examine
such othcl witness. and il so, whether such r.vitness rvas
available to be examined and yet was being withheld
from the court. If the answer be positivc ttren only a
question ol'dlawing ln advcrsc infcrerrce nrrv alisc. lt

" (2ool) 6 sCC t45
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the wimesses alrcacly exarnined are reliable and the

,"*irll""V coming lrom their mouth is unimpeachahle

itr" 
"ou.,.un 

.ui'"ly act uporr it, ttnintluerlced by the

i'u" tu,.t.'' of non-"*aniination of othcr witnesses "

42. A commoll thread that can be seen to be running through

thccntireprocessthathasCulminatedbywayofthisjudgment,

is that of faulty investigation' Since we have already discussed

theevidenceonrecordindetail,wcmayonly,poirrtotttvarious

instances:

A) The identity of the accusetl could not be sufficiently

p,:or."r"d leading to its disclosure well before the T'l'P' was

conducted;

B) Although tlrere is no straight-jacket lonrrula as to rvhen

T.l.P. can be/camot bc conducted, the clelay in doing so has to be

examined in the tacts and circumstances of the case' The nine-

day delay herein is entirely unexplained;

C) Lack of coordination between investigating agencies'

Bhagyalakshrni has not becn arrayed as a witness' despite

"xo,ninrtio,', 
by PW-56 who is the person concemed at the

CBCID. The other investigating officer did not exallline her

despite a clear link to thc clcccasctl pelsou's and thc star witness

o f tltc prosccution:

D) Rcqtrisite carc rcgal'ding the sensitive evidencc (DNA etc')

was ltot taken in the slightest' Thcre are large gaps in the cliain

of custody which are unexplained;

FAUIJTY I NVE,STI CA'iloN
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E) Surprisingly and shockingly, we may say that the post-
mortem of the deccased persons was conducted at thc spot of the
clinrc without due regard to the possibiiity of contamination,
effect of such exarnination bcing condtrotcd in the open, etc.

None of the Courts below have fbund this to be objecrionable;

F) Possibility of ruling out the involvement of third party in
the crime.

DNA- A NECISSI'I"4.I'BD ADDE NDU N{

43. As we have discussed earlier in this judgment, the DNA

evidence collected has been lendered unusable. It suffers from

various shortcornings in as uruch as there is large arnount of
unexplained delay; the chain of custody cannot be established;

possibility of contamination cannot be ruled out etc. We have

also rel-etred to instances in the recent past rvhere, simjlar to the

case at hand the DNA evidenr.:e was rendered unusable on

account of sirnilar lapses. A pcrusal of the various documents

released by a number of bodies such as the Standard Operating

Procedure for Crirne Scene lnvestigation issued by the

Directorate of Forensic Science Scrvice, Ministry of Home

Affairs and Govenrment ol lndiaa8; Guitlelines for collection,

storage and transportation of Crirne Scene DNA samples issued

by the Central Forensic Science Laboratory Dircctorate of

Jsinlp. l(.l.lUrt ll?.l.ilipill!crilltc,ti,lrrrlcl]r:,,,,llrrrratrLral,:.,,2{ttrrll_(rr,l.flnt7c(l.p(ll
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Forensic Science Set'vice, Ministry of Homc Alfairs and

Government of Indiaae; a Forensic Guide for crime lnvestigators

(Standard Operating Proccdures) issued by LNJN National

lnstitute of Criminotogv and Folcnsic Science' Ministry of Ilome

Affairs, Govemment of Indiaso show that, although' procedures

have been suggested, there is no uniformity llol there is a

commoll procedurc rvhich is required to be followed by all

investigating authorities. This, obviously, has the potential to

lrave an itnpact orr the cases rnvestigated' When it colnes to

procedure lollowed by the police generally' diflerences therein

are understandable keeping in view the dillerence in society'

rcgional complexities as aiso other factors given the wide length

and breadth of the Country, horvcver, tlte same yar-dstick cannot

bc applied when it comes to sensitive evirlencc such as DNA for

the cotrcerns, causes of its dilution in evidentiary value and

requirements lor it to be collected and maintained in pristine

condition is not subject to the sanre factors' So' even thouglr

'Police', 'Public Orcier' are subjects mentioned in List-ll of the

Seventh Schedule of the Constitution of India that in itselfcannot

perrnit differing procedules and sensitivities to such cvidence' to

rule tire roost. The aspects in which rve l-tnd there to be erors

l" l,ttp. \\\\\..i.1.:lrilli(iilillltlor:rll'rrlllrrls\l!(llil()l)!irlll l()lrti('lrl2l1l:_l I()_

strl,, i,li)l.inirl t\jl'
.J r, r:,. ri , rlr 'r.. r,r ., , .1, ].'rir I ' 'i t r' lt '
.ji ,; .,' f ',.'",- n,'k-, r"r:rr''' '"r"1(-ri'r.-irrrrr' t'r"'''tgatrr ' Jrlt
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comnlitted regularly are in lact procedural aspects which aid the

sanctity of the evidence.

44, 'fhis lack of a common procedure to be followed, is

concerning. As such, we issue the following directions which

shall be followed henceforth, in all cases rvhere DNA Evidence

is involved:

l. The collection of DNA samples once made afler due care

and compliance of all necessary procedure including swift

and appropriare packaging including a) FIR number and

date; b) Section and the statute involved therein; c) deraits

of I.O., Police station; and d) requisite serial nurnber shall

be duly docurnented. The document recording the

collection shall have the sigrratures and designations olthe
medical prol'essional present, the investigating olficer and

independent witnesses. Ilere only we may clarifo that the

absence of independent witnesses shall not be taken to be

comprornising to the collection of such evidence, but the

efforts made to join such witnesses and the eventual

inabitiry ro do so sball be duly put down in record.

2. The Investigating Ol'ficer shalt be responsible for the

transportation of the DNA evidence to the concerned

police station or the hospital concemed, as the case may

be. I-le shall also be responsible for ensuring that the

samples so taken reach thc concerned fbrensic science
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laboratoly with dispatch and in any case not later than 48-

hours fi'onr the time of coliection. Should any extraneous

oircumstancc present itsell and the 48-hours timeline

cannot be complicd rvith, the reason for the delay shall be

duly recorded in the case diary' 'Ihroughout, the requisite

efforts be made to preserve the sarnples as per the

requirement corrcsponding to the nature of the sarnple

taken.

In the tiule that the DNA sanlples are stored pending trial

appeal etc., no package shall be opened, altered or resealed

without express authorisation ol the Trial Court acting

upon a statcment of a <luly qualificd and experienced

medical professional to the effect that the same shall not

have a negative impact on the sanctity of the evidence and

with the Court being assured that such a step is necessaly

lor proper and just outcome olthe Investigation/Trial'

Right tiorn the point olcollection to the logical end' i'e''

conviction or acquittal of the accused, a Chain of Custody

Register shall be rnaintained w'herein each and every

rnovement of the evidence shall bc recorded with couuter

sign at each end thereol stating also thc reason thercfor'

This Chain ol Custody Register shall necessarily be

appended as part of the Trial Court record Faih'rre to

l

4

Crl.A.No.l 672i2019 Page73 ol77



}'

maintain the same shall render the I.O. responsible for
explaining such lapse.

The Directors General of Police of ail the States shall

prepare sample lorrns of thc Chain of Custody Register anri all

other documentation directed above and ensure its dispatch to all

districts with necessary instruction as may be required.

45. Consequent to the above discussion, we have no hesitation

in holding that none of the circumstances posited by the

prosecution are found to be conclusively proved against the

Appellant-convict. The chain ol circumstantial evidence in no

way poirrts to a singular hypothesis, that is the guilt of the

accused, ruling out his innocence or involvement of none else in

the crime. As a result, the conviction of the Appellant-convict is

vacated. He is directed to be released forthwith if not require<i in

any other case. The appeal is allorved.

46. Recently, this Court, in a case concerning violation of the

Prevention of Money Laundering Act, 20025t and where the

accused person had been in prolonged detention, made some

observations regarding Article 2l of the Constitution of India.

They are extracted below for reference :

jr V SeI)thil tsalaii v. The Duputy Direcror, f)irectorare of Enforcenlenr-2024 INSC 739

Crl,A.No. 1672120t9 Page 74 of 77

CONCLTJSION



*

*21t. Some day, the courts, especially tlte

Constitutional Courts, will havc to take a call on a

peculiar situatiott that arises in or'rr-.iusticc delivery

system, l'here al'e cases where clean acquittal is
grantccl by thc criminal courts to the accused after

very long incarceration as an undcrtrial' When we say

clcan acquittal, we are excluding tho cascs where the

witncsscs havc [urncd l'tosti]c or therc is a bona fidc

tlefectivc irrvcstigatiorr. In such cascs of clcan

acquittal, crucial ycars in thc lilc of the accuscd arc

losi. In a givou case, it nlay alroutlt to vioiation o[
rights of thc accuscd undcr Ar"ticlc 2l oI thc

Constitution which tnay givc risc to a claim lor

compensation.
29. As stalcd carlicr; thc appcllant has bccn

incarccratcd for 15 months or nrorc lor thc olfcncc

punishable under thc PMI-A. ln the lacts o{'the casc.

thc tnal of tllc schcduicd olitnccs and. conscqtlcntly,

the PMLA oflence is not likely to be completed in

thrcc to lour ycars or cverl nlol'c. If thc appcllant's

detention is continued. it rvill atrount to an

infringement of his lundanrental right under Article

2l of the Constittrtion ollndia of speedy trial."

Kattavellai @ f)evakar lras secttrecl a clean acquittal here as well'

Let it be clarified that we are not colnmenting as to whether the

day of reckoning with this question has arrived, but we may only

see that in case such an approach is adopted' we would not be

breaking new ground but only alfirming oul' colnnlitrnent to the

constitutional guarantee of Right to Lile under Article 2l of thc

Coristitution of India. Thc Law Commission of India in its 277'l'

report titled 'Wrongful Proseu iott Miscarriage of '/ustice: Legal

Rentedies' dealt with this issue. However, the Report confined the
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understanding ol 'wrongful pro.ser:utiott, to include only

malicious prosccution, and the prosecution initiated without good

faith. It docs not, thcrelbre, directly deal with the situation with
which rve are confronted. In this case, as is obvious, the accused

was taken into cusrody, and it is thejudicial process that has taken

such a long tirne to come to a conclusion. The wonying feature

here is that the conviction had no legs to stand on whatsoever and

yet the Appellant-convict has been in custody for years. ln
foreign jurisdictions such as the United States of America52,

acquittal alter a long period of incarceration has led Courts to

dircct States to award compensation to the persons who suffcred

behind bars, only to be eventually held innocent. This right to
compensation has been recognised by both Federal and State

statutes. There are two ways that cotnpensation can be claimed

- toft claims/civil r.ights suitsirnoral bills of obligation and,

statutory claims. Given the variety ofstatutes across jurisdictions

grounds for cornpensations/procedures vary significantly.

Well, it is lor the legislature to consider this aspect.

The Registry is directed to scnd a copy of this judgrnent to

all High courts and also the Direclors ceneral of the police of all
States to ensure necessary cornpliance. The police Academies of

'lv1.j. Ryan, "Compensation for Wrongful Convicrions in drc Unjted Sutcs,.in
Con)pensation for Wrougful Conviction.s - a Comparariue e"rspecrlu", l^insti unO
Krenrens (Eds.) 2021.
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the States are requested to examine thc necessity ofconducting

training of the lnvestigating Olficers to ensure full compliance

with the requisite precautions ahd procedures in accordancc with

the directions issued helein above.

Pending applications, if any, shall stancl disposed of.

.t

(vrKRAM NA'r'H)

I

Nov Dclhi
July I5,2025.

(SANJAY KAROL)

J
(SANDEEPMEHTA)
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