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To,

All the Principal District & Sessions Judges of the State,

Including Judicial Commissioner , Ranchi.

Subject -Re sardi DOrtable ud en ated 15 5.2 assedne Re sm rd 2o 5n H ?,on
Suoreme Court of lndia in C ivil Apoeal no .6856 of 2025

Sir,

I am directed to forward herewith a photocopy of the Reportable Judgment
dated 15.05.2025 passed by Hon'ble supreme court of India in the matter of
civil Appeal no. 6856 of 2o2s for your goodself kind information and necessary
action.

Encl: as above Yours faighfully,

W\w'
Assistant Registrar-lX,
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J.B. PARDIWALA. J.:

For the c,rnvenience ol the exposition, this ju<igmenr i.s riivideci in the foliowing

parts: -

INDEX

A. FACTUALMATRLY

B. ISSUES },'OR DETERIVIINATION...... t6
c. ANALySIS........................

3

I Can au Award passed under the Act, 1996 be annulled on the ground
of, lack oI jurisdiction where no plea of applicability of IVIp Act, 1993
r". as raised befcre the Arbitral Tribuna!? .,,,.......,,..,,,"-,.f+

a. Is there a conflict between the clecisions of L.G. Chatrclharv 1tt;.ina
Lion Engineeing? ......

37

b- wbether a prea of lack of jurisdiction may be'raised for the first time
under Section 34 cf tle Act, I 996 if no such.cbjection was ta"ken befcre
the arbitral tribunal ,)

5l
D. CONCLUSION.........___..........



l. Leavc Granted.

2.ThisappealarisesfromthejudgnrcntanclorderpassedbytheHighCourtof

Madhya Pradesh, Principal Seat at Jabalpur dated 07.01.2022 in Arbitration

Appeal No. 79 of2021by rvhich the appcal tiled by the appcllant herein undcr

Section 37 of the Arbilration and conciliation Act, 1996 (for short, the "Act,

1996") came to be dismissed thereby alfirming the order dated20'12'2019

passedbytheCommercialCourtandlgthAdditionalsessionsJudge,Bhopal

(M.P.) allowing application frlcd by the rcspondent herein under Section 34

ofthe Act, 1996.

3. It appears that the respondent hcrcin suffercd an award dated 08'07'2011

passedbytheAr.bitralTribunal(torshort,the..Tribunal'').Thcsaidaward

was challcnged by the respondent Corporation under Section 34 of the Act'

1996. The appeal filed by the Corporation under Section 34 ofthe Act' 1996

cametobeallowedonthegroun(lthattheTribunalhadnojurisdictiontopass

thc award in view of the provisions of the M'P' Madhyastham Adh-ikaran

Adhiniyam, 1983 (for short, thc "MP Act' 1983")' The order passed by the

Cornmcrcial Court and lgth Additional Sessions Judge' Bhopal (M'P ) came

to be challenged by way ofappeal beforc the High Court under Scction 37 of

thc Act, I 996. The appeal carne to bc d ismissed'
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A. FACTUAL ]\trATRIX

4. The facts giving risc to this appeal may be summarised as undcr:-

(r) The appellant executed a "works conrract" dared 12.12.2005 with the

respondent for. "Rehabilitation and Strengthening o[ Khargonc -

Barwani Road (SH-26) Project Road No. 19" & "Rehabititation and

Strenglhening.of Khargone - Bistan Road (SH-3 l) Project Road No.

20" in the State of Madhya Pradcsh. Clause 67.3 of the "Ceneral

Conditions of Contract" read with Clause 67.4 of the "Conditions of

Particular Application" provided for arbitration as the means flor

resolution of disputes betrveen the Parties.

(ii) The arbitration agreement mandated that the tribunal shall comprise of

three members, one to be appointed by each parry and the two co-

arbitrators had to nominate the presiding arbitrator.

(iiD Clause 67.4 o[ the Conditions of Parricular Application .- I,artJI reads

thus: -

"Sub-CLause 67.4 : Arbitration

Ang di-spute in respect of which:

a) the decision, tf any, of the Board has not become final
and binding pursuant to Sub-CLause 62.2, and

b) amtcable settlement has not been reached:

0 In the case of di.spute ari.sing between the
Emploger and a domestic Contractor or betu)een
the Emploger and a foreign Contractor uho opts
for the application of the Ind.ian Arbitration and

Cr^^i-l I n^i,^ D^lir;^^ /r-\ l\I^ O?/aar ^t,tAaa

I



Conciliation Act, 1996 related to anA matter

arising out of or connected with this Contract'-

l,ri'ai"p"rJ shalt be refened-to the a.ward 
,of

two Arbitrators lone each to be appontea. og

"oin 
p"rtg1 and. an L)mpire to be appointed-by^

the e)bttitors ' or if there i's no agreement' to be

iipiirna bg'the 
-Arbitration 

Committee of the

tiiii" coi"rrl of Arbitration' The Indian-iiir"tio" 
and Coiciliatton Act, 1996' the.rules

there under an'tl ang statutorg mgdification or

,i-"no"t*unt thereof, slnll applg to these^

oiitrition proceedings; or' (2) in -the 
case .of'clispute 

cll.sing betueen the EmploAer a1d..a

irSiii co"ti""ror, bg application of the
'UN]ITRAL Arbitration Rules related to anA

^"ti", 
-"ii"i"g 

out of or connected uith this

Ciit *t, "u"i 
di"pui" shaft be referred to the

;;;i 'of 
. two irbitrators (one each to be

Ziioi"t"i bs cach partl and an .YnYne P ?e-
iipointea by the Arbitrators, or if there ts no.

lriZ",iiir, io be appointed ba the Internatio.nal

ientre lor .\ltemotiue Dispute Re.solufion

t iii nl.' r n " L. N c r t r.AL A rb tttatio n Rules shall
'apptg to the arbitration proceedings'

fii) Neither partu sholl he limited in the proceedings
'-' b"p* suci arbi-trators to the euidence or

Liir^"nrt alrcadg put before tll: D:st!1?er' f::
thZ purpose of obtaining !j9 s.aia^ac9isin";-lo.
such decision -s lnll disqualifu Lhe Engineer lrom
betng called as a tuitness and giuing euldence

L"pie th. arbLLrato.rs or anA matter whatsoeuer

. releuont to the disqLlte'

ti;i) Thc reference to arbitratiort maA proceed
'""' nrlirzitiitondinq that the Works shall not then

u" i, i" allegeti' to be complete 
' 
provided aluta.ys

that the ibligations of the EmploAer'. tne,

Engineer and the Contractor shatl not be altered

Tiili ru"tr" of the arbitrationbeing conducted

iuing the pro.ires.s of the Wo.rks' W2i!n7r PalA,
shatl be entitied to suspend the Works' ana

naument to thc Contractor shall be confinued to
'be"made as prouided bA the Contract'

(iu) If one of the parties fait to appoint.its "'?Ul:,:1:''' 
in pur* nn cZ of sub para (i) 9nd 

(ii) 
"b3y:' 1":::

AO aays after receipt of the notice o1 me

oppo^i^"ni of its arbitrators bg the other party 
'
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then the Secretary General of the permanent
Court of Arbitration, the HagtLe, in the ca^se of
foretgn contracnrs opting for the apptication of
the UNCTTRAL Arbitrotion Ru|es, or the Ministry
of Road Transport and l-Iighwags in the case of
Indian contractors, and the foreign contractors
tuho opt for the application of Indian Arbitration
and Conciliation Act 1996, as the case mag be,
shall appoint the arbitrator. A certified copg of
the Secretory General's orde.r or Ministry of Road.
Transpoft and llighu-tags order, as the case moy
be, making such an appointment shaLl bb
fumished to both the pclrties.

(u) Arbitration proceedings shalL be hetd at Bhopat,
India, and. the language of the arbitration
proceedings ancl that of all d.ocuments and.
communications between the parttes shalt be
EngLtsh.

(ui) The decision of the rnajority of arbitrotors shali
be final aryd binding upon both parties. The
expenses of the erbitrators as detenntned by the
aibitrators shall be shared equalLy by the
Emploger and the Contractor, Hou.teuer, the
expenses incuned bg each partg in connection
with the preparation, presen.tation, etc., of tts
case prtor to, duing and afler the arbitration
proceeding shatl be bome bg each party itselJ.

(uii) All arbitration awards shall be in urtting and
shall state the reasons fctr the award.',

!\

(iv) 'rhis court vidc its judgment dated 14.01 .2010 in the matter of vA Tech

Escher ll/yass Flover Limitetr v. Iw,p. state Electricity Board & Anr.

reported in (201f) 13 SCC 261, hetd thar the Stare Act would apply

only to such works contracts which did not have an arbitration clause.

(v) In VA Tech (supra), rhis Courr held as under: _

"l. Heard the learned cowtsel /itr the parlies. T.his appeal
has been filed against the impugned jtulgment of the kQh



Court of Madhya Pradesh dated 5-3-200i' It appears that

the appellant was awarded a work contract by the

respondents. There v'as some dispute between the parties

and there is an arbitration clattse in the agreement' The

appellant fited an applicatioin under. Section 9 -of the

iiOitrotioi and Conciliation Act, 1996 (for shon "the 1996

Act") which was reiected by the learned Additional District

Judge ancl that oirder has been.upheld by the High Court'

Hence, this appeal.

2.. Se.ction 7(t) of ,the Madhya Prudesl .Madhyastham
Adhikaran Adiinryainr,.1983 (for short "the 1983 Act")

provides as follox,s:

"7. Reference to Tribunal -(l) Either party to a

works contract shall irrespective of the fact
whither the agryemenl contains ',an arbitration

. . clatue or ttiot, refer in.tvritirtg the.dispute to the

Tribunal. "

3. Subisequently, Pailiament enacted the 1996 Act' The

1996 Act only applies where there is an arbitraiion clause

but it does ,ot'4ppt1' where there is none' The 1996 Act

covers all kincls ifdisputes inclttd.ing the dispute relating to

v,ork contracts. in ot,, opin.ion', ihe 1983 Act and the 1996

Act can be harmonised by holding that the 1983 Act only

aoolies where there is no arbitration clawe but it stands

iipliedty repealed hv thc 1996 Ac! where there is an

,rbit1'otio, 
- 

"16v5s. 
lVe ho.ld accordingly' Hence' the

impigied iudgntent cannot be sus,taincd and we hold that

thL ippliiatiin tutder Section 9 of the 1996 Act was

mainiainable.

4. The appeal i5 allltt'ed acc-ordingly' No costs'"

(vi) The disputes arose between the parties from 06'08'2010 onwards in

relation to the appellant's right to be reimbursed additional cost incurred

by it on account of introduction oi subsequent legislation on increase in

Paec 6 of 64



entry tax on High-Speed Dicscl under Clause 70.8 of the Particular'

Conditious of Contract.

(vii) The appellant invoked arbitration under Clausc 67.4 vide its notice

dated 06.08.2010 and the Tribunal stood constituted on 24.09.2010.

(viii) The Tribunal passed a unanimous award dated 08.07.201I in Iavour of

the appellant for a sum of Rs. 1,03,55,187 (i.e. Rs. 1.04 Crore). The

relevant paras l.l9 and 3. I rcspcctively of the Arbitral Award are as

follows: -

"1.19 The valuation of the clairn as assessed by the
Engineer in its letter dt 18.03.2009 (CD - 01 pages 20 &
2l) and recommentlecl for reimbLtrsement ,J ,/?s

1,03,55,187.0C. This amount is agreed to by borh the parties
as the valuation o_[ the claim.

3. 1 The Claimanl has referred hvo claints for arbilration
before this A t. AJier carefiil exsmittation and consideration
of the written/ oral submt.ssions and eyidence presented by
both the parties to tlxe exte t relevant, AT awards amotmts
against each claim as uncler:

Amount Clained Anruunt Aworded

Claim No. l
Claim No. 2

Total
Atrrount

Rs. 1,03.55,187.00
Amount not specified

Rs.1,03.55,187.00
Rs. Ntl

,R.r. 1,03,55,1E7.00 Rs. 1,03,55,187.00
plus Interest.

(ix) As is evident fiom Para Ll9 of rhe Award quoted above, the

quantification of th.is arnount was in-fact recornmended by thc Engineer

and had been admitted by thc respondenr. Thc Tribunal also awarded



future interest at the rate ol l0% p'a' from the date of the arvard till the

. date of actual payment as per para 3' l ' As of 11 '02'2025'the amount

payable by the respondent to the appellant stands at Rs'2'44'63'775'

(x) The respondent chatlenged the award before the Civit Court under

Scction 34 ol the Arbitration Act vide a petition filed on 30'09'2011'

However, the respondent in its petition admittedly did not challenge the

jurisdiction of the Tribunal' The respondent has admitted this fact in

Para 5 ofits counter affidavit filed before this Court' The respondcnt's

grounds for challenge werc essentially on matters of appreciation of

evidcnce by the Tribunal which grounds were, in any case' untenable

given the limited scope of Section 34 of thc Arbitration Act'

(xi) A two Judge Bcnch of this Court delivered a judgment in the matter

titledMPRttralRoatlDevelopntentAuthority&Anrv.L.G,

Clraudhary Etrgineers & Contractors' reported in (2012) 3 SCC 495'

whcrein itheld VA lecfi (supra) lobeper incuriant' The relevant para

42 reads as under: -

" 42. Tlterefore, the appeal is allotved and the judgment of

*u Aigntourt whi'ch is based on the reasoning olVa
';;";iV" 

Tech Escher klvass Flovcl Ltd' u' M'P' .SEB'
iitr' aipra ir. 3s0 of 2dB, order dated 5-3-200i (MP)l

is set aside. This Cottrr holds that the decision in Va
'i"ri 

f io t I I I 3 scc 2 6 t I has been rendqred per incuriam'

In thii ,ie* of rhe malter the arbih'ation procee-ding may
'iri"r"irra"i 

the M P' Act of 1983 and ttot under the AC

Act, 1996."

^\ rr- 
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(xii) The Division Bench, however, diffcred on the point of applicability of

the State Act to such works contracts which had been tcrminated, and

this difference of opinion caused this matter to be referred to a larger

bench in the lollow terms: -

60. In view of some o,"rrrorirli'"1 ,iews expressecl iin the
two judgments delivered today by us, the matter may be
placed before the Hon'ble the Chief Justice of India for
conslituting a larger Bench to resolve the divergence. "

(xiii) The appellant filed its rcply dated 16.03.2012 before rhe Civil Court

wherein each of the grounds raised by the respondent in its Section 34

petition were duly responded to.

(xiv) Relying on the judgment o['this Court in L.G. Chaudhary @ gupra),

the respondent moved an application datcd 26.06.2012 before the Civil

Court seeking to introduce the ground of lack of jurisdiction in its

Section 34 petition.

(xv) A Full-Benchof theHigh Court delivereda judgmentdated 05.05.2017

in the matter of Viva Highways Lttl & Ors v. M.p. Road Developnrent

Corporation Limited,reported in AIR 2017 Mp 103, which, in-effeot,

reiterated the ratio of L.G. Chautthory @ $tpra) insofar as this Court

had held that the State Act would apply to all work conrracrs in the Statc

of Madhya Pradesh notrvithstanding the existing of an arbitration

agreement therein.

Sh^-;61 f ^^r,^ Ir^.:';^- //r\ N^ Or,in ^arOr.t lr^-,. o ^a (,t



(xvi) Relying on the F'ull Bcnch decision of the High Court' referred to above'

the respondent moved yet one another application dated 15'01'2018

before the Civil Court wherein it again sought to introduce additional

gounds to its Section 34 petition contending tack ofjurisdiction ofthe

Tribunal.

(xvii) A thrce-Judgc Bench of this Court delivered a judgment on 22'03'2018'

in the matter of Lion Engitteering Cotrsultants v' Slate of Madhya

Pradeshrcported in (2018) 16 SCC 758' taking the view that objections

regarding lack of.lurisdiction of an arbitral tribunal' being a question of

law, can bc raiscd in Section 34 proceedings even if no such objections

had been raiscd during the atbitral proceedings. Para 4 thercof is to the

following effect: -

"4. We lincl merit in the contentiot'ts raised on behalf of the

sirr".-ii, iro,reed ttn the footing that the amendment being

bteyond limitation is not to be allowed as the amendment is
"r7r-lr:"ir,"'a 

h/e.do not see any bar to plea of iurisdiction

ir'tis ,;""d by way of an obiection under Section j4 of the

TriZrrn d no'such' oiiectiori was raised under Scction I6'"

(xviii)A three-Judge Bench of this Court passed its judgment it M'P' Road

Developnrcnt Authority & Anr v' L'G' Chaudhary Engineers &

Contractorsreported in (2018) 10 SCC 826' clfccrively stating that the

State Actwould prevail over thc fubitration Act in light of Section 2(4)

oltheArbitrationAct..l.herelevantparal4isquotedbelow:-

^ 4/-.! -- //-r\ nr^ or/o af 1o1i Pagc 10 of 64



" 14. In view of the above, we are of the view that the State
la>v will prevail in lerms of Section 2(4) of the Central Act.
The reference under the State la+v was valid and cottld he
decided in accordance with the State. Accordingly, we set
aside the impugned order [Gammon India Ltd. v. State of
M.P., WP No.8j75 of 2010, orderdated 29-ll-2010 (MP)l
and restore the proceedings before the Tribunal. The
appeal is, accordingly, allowed in above terms. "

(xix) In para 17 of the aforesaid judgment, however, this Court categorically

excluded such cases where awards had alrcady been made. It was held

that "in such cases, if no objection to the jurisdiction was taken at

relevant stagc, the award may not be arurulled on that ground". It is

neoessary to quote para 17 as under: -

"17. We do nol express any opinion on the applicability of
lhe State Act where avvard has ah'eady been.made. In yrch
cases i"f no objection to the jurisdiction of the arbitration
was taken at relevant stage, the award may not be anruiled
only on that ground."

(xx) In the present case, the respondent had admittedly not raised the issue

ofjurisdiction either beflore.the Tribunal nor in its initial petition filed

under Scction 34. Clearly, therefore, the instant case fell ,,vithin the

ambit ofPara l7 ofLG Choudhary-ll relerred to above.

(xxi) Thc Civil Court passed irs judgment datcd 20.12.2019 altowing thc

respondent's Section 34 petition on the ground that the Tribunal lackcd

jurisdiction to adjudicate the disputes. The Ccrurt observed, albcit

erroneously, that para 11 of L.G. Chaudhary (/) (supra) did not save

ch-^:^l , ^^.,^ Ir^+:.:^- //r\ f,r^ or,an ^Jana.



the instant casc, inasmuch as the issue otjurisdiction could have bcen

raised in the Section 34 proceeding cven though no such objection had

been ever raised during the arbitral proceedings' Thc paras 12 and 13

respcctively read as f,ollows: -

" 12. Tlrc relevant part of the Hon'ble Supreme Cotu't's

fi"r"arnt- "M.P' Riral Riacl Road Developm.ent Authority

& Ors. Vs. M/'s L'G' Chauclhary Enginebring and

Zowtruction Civil Appeal No' 974/12 dated 13-0i-2018"

is as folbws:

"We do not express any opirtiott on. the

aonlicability oJ' tlrc State Act where dw?r.d k.as

fi)"iay b"in i,o,tr. ln such cases if no obje.ction

iiir'i,,rxairtiott ofrhe arbitratiott was taken al
';;i;;;,;, 

,togu' thu'o"urcl muv nor be anruiled

only that Pirotmd. 
"

t3. It is also observable thctt osfdr as th1.nu.es!,i!! !:o''-otiurtion 
of the Appticants on thl point ofiurisdiction of the

'rii,il|",lit ,"riu'""t' the provisions under Section 3-4 (2)

'i;';;;;;^-;ortciatiurisdic;ion to the courts' wtrcre it does

'riJr r"ii t" ,uly onihu obiections or no't-obiections ofeither
';Z',:;."i,","i;i;,tion y"p1 @) (i) dthe Court is.awar,e that

',;;'{;;;;;; ,,;ii,,'"t ,ni i*''te'is'not arhitrahte under the
'rlra 

,i,ir, i;,, sucl', a,, arbitral award can be set aside by the
";"))r*))"rt 

t,'om this, it is also obseitable that Clause 28

liii" Chr,lrt also regards stLch provisions as.vo.id' which

"!"' iiriii":,i iiriio,' iT 
" 
* u no t h aving j Ltr is dic tio-n',t t has

'b;:;;i:,|;;;-ii ,,nu n,,'bte suprenri court in M/s L'G

;;;r,;;;; ',iit 'ugo'd' 
to rie above precedent that

lrir-,-t",", ,**a has-been passed' euen in thos"e ca11s' the
'ii""" 

"iOir,i"n 
can be raised at the time of.application

*,,"r"i-, 
iulriio, j4 of the Central Acit' It i'\ for this reason the

';;;:;;;;;;" iv *" Non- Appticant in thts context k not

j ust. "

/^\ \r ^ nt,in ^f 1nr1 Pagc l2 of 64



(xxii) This Court in JIUIC Projects (India) Ltd v. tuIuthya pradesh Road

Developurcnt Corporation repo(ed in (2020) SCC Online SC l4S2

took note ofthe exception carved out in I.C. Chaudhary eI) (supra).

In a case based on similar facts, this Court held that thc award should

not be set aside on thc ground o1 jurisdiction alone. The order dated

10.01.2020 passed by this Court is as follows: -

"Leave granled.

Mr. K. V- Vishtvanalhan, learned .senior counsel appearing
for the appelktnt, has shown ts ortr order dated 08.03.2018
in Madhya Prude.sh Rural Road Development Authority &
,4nr. v. M/s. L. G. Chaudhary Engineers and Contractors
(Civil Appeal No. 974 of 2012) (being the lead case) ond
has pointed out paragraph l\tos. 22 to 27 thereofvthich are
quoted hereinbelow:

"C.4. No, 2751 of 20t8 @ SLp (C)No.
1161s/2012, C.A. No. 2753 of 20t8 @ SLp
(C)No. ll617/2012, C.A. No. 2754 of 20tS @
SLP (C)No lt6t8/2012, C.A. No. 2255 oJ 2018
@ SLP (C)No. I l619/2012, C.A. Nos. 2756-2757
of 2018 @ SLP (C)Nos. I t633-t 1634/20t2, C.A.
Nos. 2758-2759 of20l8 @ SLp (C)Nos. tt63t-
11632/2012 & C.A. Nos.2760-2t61 oJ'2018 @
SLP (C)No. 11628- t 1629/20t2:

22. We do nctt express any opinion on the
applicability of the State Act where a,uvard has
already been made. In such cases if no objection
to the jurisdictio:n of the arbitration was taken at
relevanl stage, the atvard may not be annulled
only on that grctund.

23. The appeals are, accordingly, disposed of.

C.A. No. 2616@SLP (C)No. 3s64t/20t I;
24. Leave granted.

ShD^3al I a.i,o D6ai+:^- //r\ i\r^ or,t^ ^."r^.i.



25. ln view of ortler passed in C'A' No 275l 'oI
)oii'a-irn G)No' t66t5/2012' no obiection-

l,"r;i,r;b;; ra'ised bv the respontlents in terms of
'ir,,li,iiaOl 

of rhe Arbitration and conciliation

li'."igSl at apptoptiute stage within the time

'::;,;;,;;,"',ti{"'i'a coutlct not have beetr

annulled.

26. Accordingly, this appea! is :l!"*'d'-1!:
i,"trii-rra i'aZitent is set a'side and the award ts

restored-

27. It is, however mak:e it clear lhat thk order will
"nir'1';fi,' yoceedirtgs ttnder Section j4 of the

'[,oi,"i"'i t'i conittintio'' Act' t996'"

It is clear tltat in the present case' an Award has already

;;;,';;;;,i;hichis dated 07 ot 2ot t

)'his being the casc' attdfollotving'the aforesaid jtdqment

of this Court, the i'npugnetd'i''igin'n' Qlea 
Z!' tO,Z..!,ta is

iiet asirtc. The Sectiott 34 p;;;;;7;'; wi continue wi'th all

"riiii',','rr, ,i"i ntay be 
-raisod 

but eiciuding the obiection as

rc lhe applicabitity o1 u'e ilainya Pradish Madhyastham
'iallr*o,lin 

[tthiniYan' I 98 i'

The ntatter slands disposed of accordingly' "

(xxiii)The }Iigh Court passcd the impugned judgment dated 07'01'2022 under

' Section 37 of thc Actof 1996 The High Court held that thc Tribunal

lacked jurisdiction to adjudicate thc disputes between the parties' The

Higlr Court, in effect' held that the exception carved out in L'G'

Chautlhary(I/) (supra)' as reitcrated in JMC Projects (supra)' could

not be relicd upon as JMC Projccts (supra) had not considered the law

taid down by this Court in Lion Engineering (supra)' Paras 2l '22 arrd

,^. .'- narn ^f1O1)
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23 respectively of the impugned judgment dated 07.01.2022 are as

under: -

"21. Noyv, yve shall consider the specific objection of the
appellant regarding lack of objection onjurisdiction under
Sectiotl l6(2) o/ the Act of 1996 before the arbitral tribuna!
in view o/ order dated 13.03.2018 in C.A. No. 2616 oJ'
201810 and in M/s. JMC Projects (lndia) Ltcl.

22. It is h'ue that the Hon'ble Supreme Court in its order
dated 13.03.2018 in C.A.No.26l6 ol 20tB has held that
award cannot bc annulled on the ground of lack of
jurisdictiotr if the objection wtder Section t 6(2) was not
taken before the arbitral lribunal. This vieyv was based on
a decision ofhvojudge bench ofthe Hon'ble Supreme Cotrt
in MSP Infrastructure Ltd- Vs. M.P. Road Development
Cory. Ltcl.

23. However, a bench of three-jutlges ol the Hon'ble
Supreme Court in a subsequent clecisiott in Lion Engg.
Conu tants Vs. State o/ ful.P partly overntled MSp
Infrastruchre Ltd and held that the objection regarding
lack dfjw'isdiction can be taken under Section 34 of the Act
of ) 996, even if nr.t objection under Section t 6(2) was taken
before the arbitral tribunal. Thrts, inview of the subseqtrcnt
decision of the larger bench, this Court is of the view that
the ob.iection regarding lack ofiurisdiction could have becn
laken before the learned lrial Court tmcler Section 34 oJ-the
Act oJ. 1996, even though no such objeclion was taken
beJbre the arbitral tribunal under Seclion l 6(2) oJ-the Act.
The ilon'ble Suprene Court in the matter oJ M/s. JMC
Projects (lndia) Ltd. has not reJbrred to the decision in the
matler of Lion Engineers ,,vhich was subsequent to the
decision of C.A. No. 2616 of 2018. Hence, The learned trial
Court acted in accordance with law,while entertaining the
objection under Section 34 olthe I 996 Act and seuing aside
the arbitral award on the ground of lack ofittrisdiction. "

Snanial I a.t.a p6ai+i^n /a\ N^ O7ln ^f 
,rn,r, r|--^ 1E ^a z/



ISSUES FOR

ALYSIS

DETERMINATroN
B

5. Having heard the reamed counscls appearing for the parties and having gone

through the matcrials on record' the two pivotal qucstions that fall for our

considcration arc as under: -

Whether an arbitral awartl rendered undcr thc Act' 1996 where the

arbitration proceedings was to be governcd by the MP Act' 1983' can

be set-aside or annuiled sorcry on the ground of lack of jurisdiction,

even rvhen no such plea was raised before the arbitral tribunal in terms

ofSection 16 sub-scction (2) ofthe Act' 1996?

Wlrether thc decision of this Court inLG Choudhary (II) (supra) could

be said tobe per incurianrlor not having takcn into consideration the

decision of this Court in Lion Engitrcerittg (supra)? ln other rvords'

whether there is any conflict between the decisions of this Court in lioa

Engincering(supra) and LG choudhary (,r) (supra), insofar as the

observations pertaining to the stage at which a plea of lack of

jurisdiction may be raised under thc Act' 1996' are concerned?

I

II

C AN

6. The NlP Act, 1983 '*'as first looked into by this Court in the casc of State of

M.P. v. Anshunan Strukla reported in (2008) 7 SCC 487' This Court

speaking through S B Sinha J (as he then rvas) after going through the various

provisions of the MP Act' I983' observed that the said legislation was a special
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Act that was enacted for providing compulsory arbitration on disputes to

which the State Govemment or a public undertaking (wholty or substantially

owncd or controlled by the State Govemment), is a party, and for matters

incidental thereto or connected thcrewith. It observed that the Mp Act, 1983

postulates creation of a separatc forum for the purpose of determination of

disputes arising intcr alia out of the works contract. The Madhya pradcsh

Arbitration Tribunal established thereunder, is not a domestic or an ad hoc

arbitral tribunal, by virtue of the unique scheme of provisions that govern its

framework. The members of the MP Arbitral Tribunal are not nominated by

the parties, the Tribunal has the power to reject a reference for arbitration; it

has the power to suo-motu surnmon records; take note of evidcnce; award

costs and interests. The chairperson of the M.p. state Arbitration Tribunal has

the power to refer disputes to another bcnch. lt contains provisi<rns,

prescribing a special timeJimit and procedure for the passing olan award and

for its subsequent challenge, respectively. Accor.dingly, this Court hcld that

the provisions of the A'bitration Act, 1940 (for short, the .,Act, 1940") and the

Act, 1996 would havc no application to arbitrations govemed by the Mp Acr,

1983 or any award passed thereunder. The relevant observations read as under:

" j. Before embarking on the said qltestion we may notice the
stalutory provisions of the Act for resolution of the legal issue.

4. The Act came inlo force with effect Jrom l-3-1985. It was
enacted to provide for the establishment of a lribunal to



arbit,'ate on disputes to which the State Goverttment or a public

tndertaking (whotly or nbstantially otvned or controlled by

the State dovernm'ent)' is a purty, and for malters incidental

thereto or connected therewith.

5. The Arbitral Tribunal is constitl ed in terms of Sectton 3 of

the Act lbr resolving all disputes and dilferenc.es pertaining to

worl<s iontract or arising out of or connected with execulion'

discharge or satisfaction of any such works contracl'

6. Section 7 provides for reference to the- Tribunal Such

,'"1"r"rr" ,roy b" madi irrespective of the fact as to whelher

thie agreenrent contains att arbitation clan'se or not' Section 7-
-A 

p,iovides for the particulars on the basis whereof the
'ruiur"nr" 

pi,itio, Ls to be filed' Section 7-B provides for
limitation for f ling an application ["'J

7. Chapter IV oJ-the AcL contaitts Sections t6 to 18' Section l6
cleals rvith pas.sing of an att'urd by the Tribunal and/or its

Bencltes. iection l7 git'es finatity to the award made

ti"rlrura"r. Such awards madL, in ternrs of Section l8 woukl

be deenred to be a d.ecree within the meaning of Section 2(2) of

the Code of Civil Procedure' 1908' Section l9 confers a po\eer

of rei'ision on the \Iigh Court ["']

xxx IIT xLl

4. Th SA SDCCIal lct. vided for co nuls ra)I eActi lt)
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c limi
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ti II e
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28.

-r,Yir xxx

e vls I nso he rredclt
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ne whi h unal
of the Trihunal are not nomi ed bv th DO,rI ies. Thennt
disDutants do not have anv control over thetr annotntment. The

i

T- hI un vo;o.t n rofoYDn h h ld
nowpr to .tumm nr rds. It AS record 'denceh he o rtn

uncti n,\ are t t h Chai
Tribunal dan re.fer the disoutes to another Bench- Its decision
is final. It can awartl costs. It c.an award interests. The finalin

n rti ed ale tc o c makin
an award a decree of a civil co rt. It is executable as a clecree

of a civil court. The awurd of the Arbitral Tribunal is not
subiect to the orovisions of the Arbitration Acr. 1940 and the
lrbitration and Conciltation Act 1996 The nrov .s o/' the
satd Acts have no anolication.

29. We are, therefore, of thc opinion that the Tribunal for all
intent and purport is a court. The Tribunal has to delermine a
lis. There are two parties before it. Its proceedings arejudicial
proceedings stbject to the revisiotrul order which nray be
passed by the High Corut.

@mphasis supplied)

7 . h VA Tech (supra) the short point that fell for thc consideration of this Court

was whether, an application under Section 9 of the Act, 1996 could be said to

be maintainable, where the arbitration proceedings werc govemed by the MP

Act, 1983. In other words, where the dispute had to be resolved by way of

arbitration in terms of the MP Act, 1983, more particularly Section 7(1),

thereof, could the Act, 1996 be said to also be applicable simultaneously or

altematively for such disputes. This Court held that since both the MP Act,

l.983 and the Act, 1996 respectively were similar in nanlre inasmuch as both

provided frameworks for resolution of dispute by way of arbitration, any

potential conflict or overlap in their application ought to be constnred

s^^^i-t I ^-r,^ D^firi^n /r.\ N^ o7,.lo ^f ,n,, Pnoa lO nf6d



)

harmoniously. This Court observed that the gravamcn ol Section 7 of the MP

Act, 1983 which provided for refererrce to arbitral tribunal was only to make

arbitration conrpulsory for resolving disputes arising out of work contracts

involving either the State Govemment or a Public Undertaking of Madhya

Pradesh. Asper VATecft (supra) rvhat has becn conveyed in so many words

by the plain language of Section 7 of the MP Act' 1983 is only to mandate

arbitration in respect of such work contracts, and the said provision by no

means in the opinion of this Court was intcnded to overridc any legislation

enacted by thc Parliament' be it the Act' t996 (sic or the Arbitration Act'

1940). As per VA Tech (supra)'Section 7 of the MP Act' 1983 cannot be

construed to oust the application of Act' 1996 to the arbitration clauses which

arc otherwise govemed by the provisions of thc saicl Act' Accordingly' it hetd

that the MP Act, 1983 woutd apply only to thc disputes pertaining to work

contracts as aforemcntioned which do not contain an arbitration clar'rse i'e''

where the Act, 1996 is otherwise inappticable' In all other disputes' where the

work contract contains an arbitration olause' the Act' 1996 would bc

applicable and the MP Act' 1983 inapplicable'

8. Remarkably, the decisionolthis Court rnVA Tech(supra) inadvertently failed

to takc into consideration and rcfer to its earlier decis \onitAnshuman Shukla

(suPra).
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9. However, intcrestingly in the subsequent decision ofR avikant Bansal v. fur.p.

Rural Roatl Developnent Authority reporrcd in (2012) 3 SCC SlJ, a

coordinate bench of this court comprising of onc of rhe judges (Markandey

Kadu J.) who had earlier dclivered the decision of vA Tech (supra), held that

the ratio ol' vA Tech (supra) would not be applicabre r,vhcre the arbitration

clause itself expressly stipulates that the arbitration would take place bcforc

the Madhya Pradcsh Arbitration l'ribunat in terms of the Mp Act, r9g3. rn

other words, Ravikont Bansar (supra) held that where the arbitration crause

stipulates that the arbitration procecdings have to take pracc in tcrms of the

MP Act, I983 or by the arbirral tribunal establishcd th"r.rnder, then the Act,

1996 would have no apptication. The rcrevant observations read as under: -

"2.'l'his petition has been.filecl agains! the.iuclgment and order
dated 1 I -3-20 I I passed by rhe l{igh Couri of Madhya pradesh
at Gwalior Bench in Ravikant Bansal v.'M.p. Rural Road
Development Authority. The learnetl counsel for the petitioner
has relted on a decision o/ this Court in Va Tich Esjer l4/yas.r
Flovel Ltd. v. M.p. SEII2 decided on l4_l-2010.

3. We are oJ' the opinion that the aforesaid decision is
distingtrishable becattse in the presenf case the arbitration
clattse itselJ- mentions that the arbitration ,tvill be by the
Madhyo Pradesh Arbitration Tribrmal. I-Ience, in this case' arbitration has to be done by the Tribttnal.,,

l0'In view of the conflict between Anshutnan shukra (supra) and vA Tech

(supra), and that betrveen VA Tech (supra) and Ravikatrt Bansal (supra), the

issue as regards the applicabiliry of the Mp Act, l9g3 viz- it_vizthe Act, 1996

once again fell tbr the con.sideration ol this Court in L.G. Chaudtrary e)

Sha.;ol I ^or/^ D^li.i^- /.r\ Lr.. .rr/^ J4^^^^



(supra). lo L.G. Clnudhary (1) (supra) the question before this Court was

rvhethertheMPAct,lgS]andthearbitraltribunalstatutorilyestablished

thereunder, would continue to have jurisdiction over disputes pcrtainiDg to

work contracts as mentioned in Section(s) 2(d) and 2(i) thcreunder' in view of

the subsequent cnactment of the Act, 1996'

1 l.In I. G' Chaudhary (I/ (supra), A'K' Ganguly J' (as he then was) held that the

MPAct,lg83isaspeciallawprovidingforstatutoryarbitrationintheState

olMadhya Pradesh. The opinion of A'K Ganguly J' is in two pans: -

(D First, placing reliance on thc dccision of Anshuman Shukla (supra)' it

washeldthattheMPArbitralTribunalestabtishedtherettnderhad

distinct fbatures from an ordinary arbitral tribunat constituted in terms

of the Act, 1996' lt observed that the structurc of the MP' State

Arbitration Tribunal, the manner of appointment and tetm of office of

its members was significantly at variance from that under the Act' 1996'

Unlike the Act, i996, the MP Act' 1983 vests the MP fubitral Tribunal

with inherent powers that may be necessary for the ends of justice or to

prevent abuse of the proccss ol the Tribunal Even the procedure for

maklng a refcrence to arbitration' tbr passing an award thereunder'

thereaftcr challcnging it and the limitation period thereof' was in stark

contrast to the Act, lgg6 Accordingly' it held that in view of the unique

,^\ rr- r|r,an ^a rll1' Prsc 22 of 64



statutory provisions goveming the framework of arbitration under the

MP Act, 1983 that are either absent or at variance lvith the Act, 1996,

shows that there is inconsistcncy between the two legislations, and that

the M.P. State Arbitration 'liibunal as hcld in Anshunan Shukta

(supra) is akin to a statutory lorum for adjudication of disputes in

contrast to an arbitral tribunal under the Act, 1996 whose edificc is party

autonomy. Accordingly, itheld VA Tech (supra) to be per incuri'am.

The relevant observations read as under: -

,,18. If lhis Courl comnares the orovisions fo rhe M.P
Act with the AC Act. 1996 en the Court fin that the
plQyaslolts o M. P. Act are inconsistent with the

rovt e 96 ctisa.s
w rovidin ta to a n

Madhva Pradesh even the absence of arbitrationn
aereement. und,er the orovisions of the AC Act. 1996 in

a o an ar tt. a ree rct bitrati n
not Do. sible. There also differen in the formtttiott of

rbitrati una clear n7 on2e
ho .lC .4 Ct t9 a ,4 I.n n the AC r' a96Ir

,,1r
DI ral Trihuna I t.\ deltned under Sectinn )H) ast 2

a sole arbitrator or a oanel ol'arh rators. But under the.t
cl n ate utl
e Act. And u der the M.P. Act "disotde" has a

ial nteani der n2 thee

4 of th
e t o c

whe "disnute" has not been t fined uttler the AC
Act. t 996.

.LlCr

20. The stnrcture of the Tribunal under the fuLp. Act is
also dffirentfrom the structure of a Tribtmal under the
AC Act, 1996. It is clearfrom Section 4 of the M.p. Act
that the composition of the Tribunal and their
qualification is statutoily provided [...J

xxx L\X



2l. The ternr of ffice and salaries ancl allowances are
also statutorily provided under Sections 5 and 6 of the

M.P. Act. Section 8 provides.for the procedure to be

follotved by the Tribunal on receipt of reference and
Sectiott 9 provides for the constilntiott of Benches and
the Chainnon's power of distribution of business. Under
Section 16(2) of the M.P. Act there is a limeJimit for
giving the award which is ab.sent in the AC Act, 1996.

22. Sectiott l7-A of the M.P. Act confers inherent power
on the Arbitral Tribunal to make orders as may be

necessary for lhe ends ofjustice or Io prevent abuse of
the process of the Tribunal. Section l7-B also provides

for power conferred on the Tribunal for coruection of
clerical or arithmetical mistakes. No such power is given

to an Arbitral T}ibmal under the AC Act, 1996. Sectiotr

19 oJ the M.P. Act gives the Uigh Court the suo mottt

power of revision. The High Court has also been given

the power of revtsion to be exerci.sed on an application
made by an aggrieved party within three months of the

award. LVhile doing so, the High Court is to act like a
Revisional Court under Section I l5 CPC.

23. Il i.s clear from the aforesaid enumeration of the

statlttory provisions that untler the M.P. Act the parties'
altononty in the choice of Arbitral Tribunal is not there.

24. hum kla
while r,{brri no toth nd dpali nc, th ther p lvl P Aat

A rhit I Trihuna lr itu r thoh

.said Act held that the said Act a snecial Act and

v d ot' t-v n. It
reference and the Trihmml ha.s been siven the oower of

the e at the hreshol, It o heldn
the M.l'). Act orovides for a soecial limitation and fixes

a time-limit for oassins an award. lt has also been held

that Section l4 of th M.P. Act orov ides that the awarcl

ca,7 e challen ed utder soecial ci tmslanc and

ectrcn 7 rovl r wa

notwithstundins anylhins t the con rv contained in

nv t er wre n. All t eal

of the Acl were ointed oul uman

e-^^ial t aovo Do.itian /1-\ Nn OTdtl of ?0)')

hv this Court in Ansh
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snukla o show thal lhere nsLsten vheI ln o c hveen lhe

of the AC Act. l 6 and those ol-the M.P. Act

xxx

26. le there ore

.r.r_Y

that in v r al

.r-tt

ti r
n o coordtna

CS Ar itral Tri unal under
M.P. Act in Anshuman Shukla case1 lhe orovisions oftlrc
AiP r't nre under qection 2/tl o Ih. lC r'nt

1996. This Court while t ertns the decision in l/a
Tech has not etther noticed the nrevious dects n of theo

coordinate Bench of this Cour n Anshuman Shukla or
the orovisions of Section 2 o the A C Act l996
Therefore, we are conslrain ed to hold that the decision
of this Courl in Va Techwas rendered De!: tneud.am. "

(Emphasis supplied)

(ii) Secondly, A.K. Ganguly J. negativing the argument of there being a

rcpugnancy bctwccn thc Act, 1996 and the MP Act, 1983, obscrved that

since the Act, 1996, morc particularly Section 2 sub-scction (4) clearly

stipulates that Part I of the Act, I 996 shall apply insofar as the

provisions thereunder are not inconsistent with the other enactment or

with any other rule made thereunder, thc MP Act, [ 983 respectively and

its provisions will have precedcncc and continue to apply over an above

the Act, I 996. It further observed that although thc Act, I996 came into

lorcc after the MP Act, 1983 yet there is nothing to indicate that the Act,

1996 either expressly or implied.ly has rcpealed the MP Act, 1983. The

aforesaid is reinforced from Section 2 sub-section (5) ofthe Act, 1996

which contains a saving clausc for othcr laws bcing already in force in

f

o.rh /1f thic Cntt



India. On the contrary, Section 85 of the Act, 1996 when read with

Section 2 sub-section(s) (4) and (5) shows that the legislarure had no

such intention to repeal the MP Act, l983 Even otherwise' the subject-

matter of the IvtP Act, 1983 falls within the concurrent list, and the said

Act had received the assent of the President while the erstwhilc

Arbitration Act, 1940 was in force. Both the Acts operated in view of

Section 46 ofthe 1940 Act' The rclevant observations read as under: -

96 v,ill ear
mSe n2

ks ect 2

t Par t e

ecti 43 u
s tto Ia

I o t

t
99 whi
uh

e

ns
I s n4

urbitrLttion ttnder anv other enacnnent for the time mg

rc wher the r n d to

arb i tiotl ee nt ex ti th rov n

3

hi t.e a t re
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xxx

NS

r rll nl
t tr

ena ent witlt

17 to tltt. ar ati

a

h nd

tnlt r tton r
t'e I n46 theclt

xxx xxx

r tm ,7 cann b a te

n rr alu er ti 5 the

h v that rel

tt n

t

'w I o

j6. In reply the learned cotutse! for the respondent only

submittid that the tvt.P. Act is repugnant to the AC Act'

1996 since the.sanre is a laler Act made by Parliament-

Thte lear,rerl cour-rsel referred to lhe provisions of

Article 254 oJ the Constittttion' The learned counsel

iri ,ngua tiat in view o.f the provision of Section 8.5 of

the Ad Act, 1996, tlie M P- Act stands impliedly

repealed.

ie4o [. ]

37. aid

996

the M.P A ct. Aoart li'o Section

o-^-:^r r ^^,,^ D^.i.i^n /r-\ N^ O?/n of 7022

thal. the orovls on of
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24) of the AC Act clearlv milittttes lLselnlllhegkre[eil
submissions

38. The argument of repugnancy is also nol tenable.

Entry l3 of the Concurrent List in the Seventh Schedule

of the Constittttion runs as follows [...] In view of the
aforesaid entry, the State Government ts competent to
enact laws in relation to arbitration.

39. The M.P. Act of 1983 was made when the orevious
Arbitration Act of I940 was in the field. That Act of 1940
was a Central law. Both th Acl.\ oncrated in v ewofc

Section 46 ol'the 1940 Act Th M P Act. 1983 wase

reserved for the assent ol-t e Pre,s,dent and adm tedt Iv
received the sami on I 7- 10- I 983 tvhich was oublished
in the lv[adhva Pradesh Gazetle Extraordin d11) da ted l2-
l0-1983. Therefttre. the reouiremenl orArticle 2 540) of

theti u to s.s t u .Acto
1983 prevails in the S te of Madhva Pradesh
Thereafter. the AC Act. 1996 was enacted bv Parliament
reoealins the earlier lavrs of arbitration qf' .1940. It has
also been noted that the AC Act. 1996 saves the

v he M.P. Act, 1983 utder Sections 2(4) and
2(5) thereof. Therefore. there cannot be anv
reousnancv. [...1

xxx xxx xxx

4 I . Il is clear fi'on the afore.sa id observatbns that in the
ihatantrn.o tho lnttDv d L b Parliament i tho

AC Act. 1996 clearlv showed an intention to the effect
that 'tae

te tn the Stdte o Madhva Pra hinr e to
ce ln DCCt cd tstnes of nrbitralions vvhich are under
the M-P. Act. 1983. This is clear {t'om Sections 2ft) and
2/t) o heA Act 1996. Therefore. there is noC

an e ar ent o re
acco rdinglv rei ected. "

{t

(Emphasis supplied)

n^-., an -a a/



l2.However, Gyan Sudha Misra J. in her disscnting opinion in L.G. Chaudhary

fl) (supra) held that where the nature of the disputc does not falt within the

de{inition of work contract under Section 2(i) of thc MP Act, 1983, such

disputes can be resolved by way of arbitration under the Act, 1996'

notwithstanding the fact that strch work contract is otherwise govemed by the

MP Act, 1983. She observed that a rcference to arbitration under the MP Act,

1983 postulates two rcquirements, namely; (i) the existcnce of a 'works

contract' involving either the State Govcmment or a Public Undertaking ot

Madhya Pradesh and (ii) that such contract pertains to thc cxectrtion olany of

the work enumcrated in Section 2(i) thereof. Section 2(i) in tum lays down in

explicit terms as to the nature and scope of "works contract" by enumerating

the specific nature of disputes that would bc covered, i.e', "work relating to

constntction, repair or maintenance .. supply of goods or material and all

other matters relating to the e'cecution of atry oJ the said works " . However,

since Section 2(i) of thc MP Act, 1983 only covers specific and well-defined

'works' and is applicable only in respect of disputes pertaining to its

execution, and does not includc disputes of repudiation, cancellation or

termination oIsuch works, thc legal and togical consequence of the aforesaid

would be that, insofar as the dispute is not of the nahrre enumcrated in Section

2(i) of the MP Act, I983, such dispute would be outside thc jurisdiction of the

M.P. Statc Arbitration 'f ribunal, and can be decided by an arbitral tribunal in

terms of the Act, 1996, inespective of whether arbitration clause requires the

(nncirl Lo;rvo Potifinn Ifl Nn, 0740 nf 2022 Pasc 28 of 64



dispute to be referred to arbitration under the MP Act, 1983. The relevant

observations read as under: -

"46. On perusal of the aforesaid provision erutmerated under
Section 7, il is explicitly clear thal the matter in the event of
existence of a dispute between lhe parties in certain cstegories
of cases where the State of Mddhya Pradesh is a contracting
pdrty, the dispute shall be referred in writing to the Tribunal
irrespective of the fact whether the agreement contains an
arbitration clause or not. From this orovision it is clearlv
aDparent that reference of anv dispute to the Tribtnal

co dt t t e nt

Tribunal Act. 1983. it has clearlv and uneouivocallv been

ontract" n ti nt whic

to mallers re alin to e Ltl n
an ede lnt r

t"

I
the dispute ts reauired to be referred in atritins to the Tribunal

ILY xxx xxx

48 Thus. on a oerusal ofthe defin ition of "rrorks contdct ". it
ct" fwo o

t h

e same e, n tin ethI er
termmatbn. cdncellation or renudiation ofwork,s conlracl and
the entire nature of transaction laid down thereirt relates to
disoutes which arise out of' eclttion of the nohtre of work
soecified in the "works contract". Howevet'. the auestiott
whether the "works conffact" as been lesallv reoudiated and
rishtlv cancelled or not is the ouestion or disot e pertaininq to
termiruttion ol' works contract and ha.s not been incorDorated
even remotelv within the de nition of "worl<s contract".

49- In view of this, the legal and logical consequence which
can be reasonably drawn from the def.nition of "works
contract" wotild be, that i,f there is a dispute between the
contracting parties /or any reason relating to worlts contracl
which include executton of any work relating to constrl.ction,
repair or maintenance of any building or superstnrcture, dam,
weir, canal, reseryoir, tank, lake, road, well, bridge, ailvert,
factorT, workshop, powerhouse, transformers or such olher
works of the State Government or public undertaking including

n^-^ "tn ^e LA



an agreement for the supply of goods or naterial and all other
natters relating to the execution of any of the saitl worla, the
same would fall within the ambit of the definition of' rvo rks
contract " and n e lt tntn ar$m
exec tion of th workt contyact will have to be referred the
M.P. State Arb itration Tribunal a.s nvisaeed nder Section 7

A ce tn ition eret t.f
the udement and order of lear ed Broth r Gansulv. ,1.

m exe no conlr, t
referred to P..S1at.e Arbitralion Tribuna I and not nder

tioh a Concili ti n Act

xxx -tr.x .ELT

s t . [...] Bu t the same ca not be allowed to be raiged under the
MP Act ofl 983 .l I rTaet ed,h nl otl 0f ks otr, c ct"
unanl isuouslv avs down lic as lo whnt is lheL t7 tt
natur

wo

co ntra th eratu
e c n ur ute: a out eex o
rJi* coniract which would come with in the definition ofa

\,nor, con tract" wever e .tdme e nol even suelv
includ,e the isstre or disottta ar$tns out o cancellatio i and
termina tion of conlra t due to wh ich this ouestion rn mv
const ered onin ion. would nol llwithin the iu'isdictio ofthen
M.P. State Arbitration Tribrlnal so as t,o be referred for
adittdi atio 11 art.\ I ,1 g out ol'it.s ermination.t

52. As already stated, Jallout certainly would be olherwlse if
the matter were to be adjudicated by an arbitrator appointed
under the Arbitration and Conciliation Act, 1996 and that
would be in view of the ratio of the decisions of the Supreme
Court referred to hereinbefore whtch has held it permisstble
for the arbitr.ator to adjudicale even the dispute arising out of
cancellation or tetmination of an agreement or contract. This
however, cannot be allowed to broaden or expand the ambit
and scope of the M.P. Act of t98j where the Slate Legislatw.e
has passed a specific legislation in respect of certain specified
type.s of arbitration deternining as to what is the natttre of
disputes to be referred to the M.P. State Arbitration Tribunal
and that specifically permits the reference of dispute arising
out of execution o/'contract but clearly leaves out any dispttte
arising oul o/ terminatiott, cancellation or repudiation of
"worlts cotttract ".
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53 l- n").. t^ - lari ti) the rt. wh n
hasis disth he nalt to the

arbitrator like the instant matter. related to a dispute
r al ln tctiott tn rceo an ut

or suDerstnt , dam or for the reasons stated within the
delinition of ' rks contract". the matter mav be referred to

rlbunal in vi th hat i ther ut
elation n rks c nl tve on
h w ther rl" ain rbe c an
r not t e utr t t I

Arbi tion 'I'ribunal for udication. But when the contract
itself has been terminated. cancelled o renu iated as it hasr
hannened in the instant ca.9e then the natureo d oute does
not fall within the definition of "works contract" r the sole
reason that it does not include anv disoute oertainins to
cancellation of a works contra t imolvine that when the worl<s

f

t llation
the disntr te cannot be refbr, to the M.P. State. rbitration
Trihunal' bltt mav have 'to be dectded bv an arbitrator
aDDointed under the Arbilration and Conciliation Act. 1996

4. Hence. i{the nature of thc di.s ute is such which lls within
the de ition of "wor Contract" under Section 2(i) of' the
MP. Act. 1983 and one of the contracting Darties k) the
a?reernent is the State of' M.P.. then u'resDeclt ve of dn
arbitration alreement the disnute will have to be referred to
the Trihunal in terms of Section 7 of the Act of l98i But if the
works contra ct itself has been reoudiated and he- enotm

istence t virttt ts cancell tnatt n he
tnmvc nsidered view. the disoute wi have to be re med to

inde enden bitrat, bea er
y'vh itrati Concili on 1r.t I 6 since the PA c99
1983 envi,tases referen e ofd disDutt to the State Tibunal onlv

ect o cer al s ecl J' o ar mer
r n2 the Act 8o

xxx xxx x.tx

57. ,r.l the sunt u

b virtu

5

I

what I w em ha
qltestton a.\ to vvhethet' the di.route would be referred

to th P. Tri un ternl ection 7 he M.P. A

h
that the

t
t983ortoanin de endent arbi tor ttnder the Arhitroti n and

I



Conc 1A ion ActI t 996 vvill denend llt)on the faI ctum whether

the worlis con ct is exi.stins belwe the oarties or not olilof
ch th te s arl en e th rks cont

en, u1

t its
non-has been repudiated/cancelled. tlt view of its

existence. Section 7 of the tul.P Act DertaulIng to re{erence of
ute t e lrib lwoul. me uxtx I, a ll hv

h c the ute r in on woLI

contract alonecanbereferred to the bunal then vtew o

SDCC' tc nature of vvorks contract enumerated within the

de rtit n rks lracl he 1983 otver
when the wor contract it.self becomes no -existent a.t a

conseauence of its c ru:ellation. the mal r will have to be

referred to an indeoendeflt arbitralor under the Arbitration

and Concili tion Act t996 and not to the M.P ale

58 Thus while holdin s that th P. Ac 83 uld ot) Iee t. l shI
in the Slate of M.P tn resDec t of cert' ln sDecl fied nn of
arb lrolion. the ODDoinlntenl of an indepe dent ar.hitrator bv

the hCo under Ar tiott
ince th rks ntract rs

C

1
tne e rne

en irtu its c llati h
tot

.9

P
rne

he di, e colt ,to v h er te

Tribunal. "
(Emphasis supplicd)

13.1n view of the cleavage of opinion expressed by this Court in I'G' Chaudhary

(I/ (supra), the issue of applicability of the MP Act' I 983 viz- d-viz the Act'

1996 came to be referred to a three-Jrrdge Bench of this Court, culminating

into the decision of L.G. Chaudhary (I1l (supra)' Answering the aforcsaid

reference, L.G. Chaudhary (II) (stpra) held that the definition of"dispute"

unrier Section 2(d) ol the sic Act' 1996 (whioh due to an inadvertent

typographical error in para 5 olL'G' Chautlhary (/1) (supra) was written as

the Act, 1996 instea<I of MP Act, 1983) would cover and include any disputo

v
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that arises after the termination, repudiation or cancellation of the contract or

pefiains thereto. It observed that the dissenting opinion of Gyan Sudha Misra

J. in L.G. Chaudhary (1/ (supra) failed to noticc the said provision i.e. Section

2(d) of the MP Act, 1983, and accordingly, it held that the view expressed by

A.K. Ganguly I. in L.G. Chaudhary // (supra) that reference to arbitration

for disputcs covered under the MP Act, 1983 rvould mandatorily lie before the

M.P. Statc Arbitration Tribunal in terms of the said Act and would not be

govemed the provisions of thc Act, 1996, is the corect interpretation, and the

law laid down by VA Tech (supra) rvas held to bcper incuriam. The relevant

observations read as under: -

"4. When the matter was considered by a Bench of this Courl
on 24- l -20 12 (order in M.P. Rural Road Development
Authority v. L.G. Chaudhary Engineers and Contractors), this
Court held that the judgnent in VA Tech Escher Wyass Flovel
Ltd. was per incuriam insofar as it hekl thut the M.P. Act
stands impliedly repeuled by the Central Act. While Hon'ble
Ganguly, J., held that the State Act vvill cover a dispute even

after terminalion of the "worlcs contract", Hon'ble Gyan
Sudha Mishra, J. took a dilfbrent view [...]

5 We find from the definitio under Section 2H) of the
Arbitration and Conciliation Act. 1996 that even after a
contract is tertf inated. the sub.iect-matler ql disoute is covered
by Lhe stid elefiaition. The said provision has not heen even
referred lo in the iudsment rendered bv Hon'ble Gvan Sudha
Mishra. J.

6. la vieu, oLthe above, we are of the ooinion that the yiet
expre.ssed hv Ilon'ble Ganellt', J. is the correct interpt'etation

nda flotl he conlrn ticw of n'ble Gva Mishra. ./.
Reference stands answered accordinslv.

nSudha



7. Taking up appeal on nterits, we Jind that the High Court
proceeded on thc basis of thc iudsment of this Court in VA

Tech Escher ll/vas.s Flovel Ltd. which has been held to be per
incuriam. The M.P. Act cannot be held to be impliedly
repealed.

8. lf/e ore t t' ment \ti h o d o
Hon'ble Gangul.v. J. [...] "

(Emphasis supplied)

Can an Award passed undcr thc Act. 1996 be annulled on the sround

of lack of iurisdiction where no plea of applicabilitv of MP Act, 1993

rvas raised before the Arbitral Tribunal?

l4.It is worthwhile to note, that the decision of L.G. Chaudhaty (II) (supra) did

not merely decide the aforesaid reference arising from L.G. Chaudhary @

(supra), but also elucidatcd how, the courts are expccted to deal with the

various issues that may arise therclrom insofar as the pending proceedings that

were inadvertently initiated under the Act, I996 and any awards already

passed thereunder are concerned.

15.In the entire batch of matters that had been referred to this Court in L.G.

Chaudhary (I4 (supra), this Court in few o[ the civil appeals where the

relerence to arbitration undcr the Act, 
,l996 

had bcen challenged, while the

matters were still at the pre-award stage, however thc statement of defence

had already been filed without raising a plca ollack ofjurisdiction, held that

in such instances, the plea of tack ofjurisdiction cannot be allowed to be now

e

Snor"ial l,cavo Pe liti^n fCl No. 9?40 of 2022 Pagc 34 of 64



raised in terms of Section I 6 sub-section (2) of the Act, 1996 and as such the

award cannot be annulled only on such ground. Similarty, in a batch olmatters

where the award had already been passed but no objection ofjurisdiction rvas

raised in terms of Section I 6(2) of the Act, 1996, there L.G. Chautthary (l)

(supra) rvhilst restoring thc award again rciterated that the award could not

have been annulled only on the ground ofjurisdiction, but clarified that, atl

other challcnges to the award may be made in appropriate proceedings under

Section 34 of the Act, 1996. Lastly, in one of the civil appcats, wherc the

execution proceedings for the award passed rvere pending, this Court in view

of the prolonged nature of the litigation, dirccted that the award be treated to

have been rendercd under the MP Act, 1983 and transferred the exccution

proceedings to the High Court olMadhya Pradcsh at Jabalpur. Thc rclcvant

observations read as under: -

"CA No. 2751 of2018 arising out ofSLP (C) No 1t6t5 of2012,
CA No. 2753 of 2018 arising out ofSLP (C) No I t 617 of 20t2, CA
No. 2754 oJ 2018 arisirtg out oISLP (C) No. I I6l I of 201 2, CA No.
2755 of20l8 arising out ofSLP (C) No. It6t9 of 2012, CAs Nos.
2756-57 of20l8 arising out ofSLPs (C) Nos. 1t633-34 of20t2,
CAs Nos. 2758-59 oJ 2018 arising out oJ SLPs (C) Nos l t63l-32
o/2012 & CAs Nos. 2760-61 of20l8 arising out ofSLps (C) Nos.
1 1628-29 oJ 20 t 2

15. Leave granted. In view of order pa.ssed itt Civil Appeal No.
2615 of20l8 [arising out o/'SLP (C) No. 16889 of20t2l, the
impugned order is set aside and the application(s) Jiled by the
respondent(s) under Section I I of the Arbitration and
Concilialion Act, 1996 are dismissed.

16. eili.\ ta al roc ndiIe re
before e arbitrator nursuance of e inousned o 'er. the



same will sland transferredtotIte State Trihwrul and the State
r al d eed u

wltic ov alrea
the r on t .t

tn
een t ,t

ted at

t,

e
count

leant
unsel

Sec on 16(2). the obiection the iur tdiction could no tbe
rat.l d after tatemcnt of de nce wa-\ filed. Th ,.s contention
cann t be accented in view of the t that the SLP wa.s filed
rt

wosr'ai,sed.
Ie n o t emenl e en ere

17. l4te 'o not exnres,t anv DUlton o the aon cabilitv of rhe
ttu ere a r, h a v e hc

no obieclion to the iu'i.t ction of lhe arbitration wds taken at
relevant staee. Ihe award mav not be annul d onlv o that
qrotmd

"r.Tx xxx X-LT.

CA No. 26 I 6 arising out oJ SLP (C) No. 3 564 t of 201 I

19. Leave granted. In view of the order passed in CA No. 275 t
of 2018 arisingout o./'SLP (C) No. t66t5 of 20t2, no obiection
havi s been ised bv the resnonden in tern.s ofSection 16(2)
of th Arbitration and Conciliation Act. 1996 at oDDroDriate
stdse ithitt tlte ti e stioulat.ed, the award ttld not have been
anrutlled.

I

20. Accor,dinslv. is anoeal is allowed the imnhI usned
ent i, a,s I a ward torerlt h ve

made clear that t is order wilI not dehar roceedinss tmder
n 34 ofthe Arhitrat tO and Conciliation Act. 1996.

xxx Lrx .LLY

Civil Appeal No.426l oJ'2018

.se t

34. The Division Bench vide order dated 5-7-20t2 directecl
that the enforceability of the decree ,tvill depend upon the fate
ofanother appeal which was pending between the partils. The
said appeal, FAO (OS) No. 23 of 1998, is still pencling but the
High Court has deferred the sanre pending decision of the
Iarger Bench ofthis Court in pursuonce o/the judgment of this
Court in M.P. Rural Road Development Authority v. L.G.
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Chaudhary Engineers and Conlractors. It may be noted that
the larger Bench has decided the matter on 8-3-2018. In term.s

of the said decision, lhe dispute between the parties has to be
settled in accordance wtth the provisions of the M.P.
Madlryastham Adhikaran Adhiniyam, 1983 (the M.P. Act).
However. since in the orese t case the award has been
rendered Loae back which wos not challeneed bv the
ress owtents attdthetna t te r is p endi nsa LllE slqseoLewallliotL
we direct that the award to be treated to have been rendered
nder the M.P c

3 5. In vietv of lhe above. we transfer oendins oroceedinss
e ore the Delhi Hi h Court bein 2

and connected matters to the Hish Court of Madhva Pradesh
at Jahalpur to be lreated as revlsion ne-titi n under lhe M,o P

a

Act.

(Emphasis supplicd)

Is there a conflict between the decisions of L,G. Chaudhary (I) and

Lion Engineering?

16.At this stage, it is apposite to note, that prior to the decision of L.G.

Chaudhary .(II) (supta), this Court in one another decision ol Liott

Engineering (supra) had looked into the issue as to at what stage a plea of

lack ofjurisdiction or applicability of any State Act may be raised. The facts

of Lion Engineering (supta) were that the rcspondent State therein had sought

to amend its pleadings in the prooeedings under Section 34 of the Act, 1996

to raise the objection ofa lack ofjurisdiction on the ground ofappticability of

the MP Act, 1983. The said amendment application was rejected by thc trial

corrrt as being barred by limitation. Thc High Court however, in exercise of

/a\\ Lr_ nr,an ^.art.^ lt^-- aa ^ct1



its supervisory jurisdiction under Article 227 of the Constitution allowed the

said amendment. tn appeal, before this court it was inter-alia contended by

the appellant therein, that the amendment ought not to have been allowed'

since thc obiection of tack ofjurisdiction had never been raised before thc

arbitral tribunal and llencc was baned by Section l6 sub-section (2) of the Act,

1g96. This court held that any legal plea arising on undisputed facts can bc

raised in the proceedings under Section 34 of the Act, I 996 cven if they were

nevcr raised under Section 16. lt further held that, such plea being a question

of law arising from admitted l'acts, can be raised without seeking any

amendment of the plcadings. Accordingly, it held that thcre is no bar to plea

ofjurisdiction being raiscd by way olan objcction under section 34 ofthe Act

even if no such objection was raised under Section 16' Thc relevant

observations rcad as undcr: -

"3.The learne.d Advocate General for the State of M'P'

stbmitrecl lhat lhe amendmenl sor.tght is fonnal' Legal plea

ar$mg on tmdisputed facts is not precluded by Section

34@@ of the Act nob nto
ra6 d under Section 16 of th Act. th sanxe can be ra ised

und r Section i4 of th Act It is not even necessa to cotxs ider

the nolicatio n for amendntent sitisalesal olea . on adm itted

fue,.t, h can be rd$edinanvcase. He thus sttbmiLs the

ndntent tn nnecessa ot re The rn

ale neral .sub ted t obs tions

ture ras l nd 17 on

eha tlte

I rl

4 e m nthec
e roc nth tin at the n7e en

entton t,

oo

limitation t.s nol to be allo ent ts not

We n nvb bei
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rai.sed bv wav of an obiection ttnder Section 34 ofthe A ct even

ifn iection was rai.sed under Section I 6

(Emphasis supplied)

lT.Lion Engineering (supra) expressing disagreement with the vicw taken in

lllSP Infrastructure Ltd.v,M.P. Road Developneat Corpn, Ltd., reported

in (2015) f 3 SCC 713, further held that thc ground of 'public policy of tndia'

in Section 34 of the Act, 1996 would include violation of not only a Central

law but also a State law, and hence, it would be opeh for the parties to argue

thc aspect of applicability of thc MP Act, 1983 even without a formal pleading,

being purely a legal plea in the proccedings under Section 34 ofthe Act, 1996.

The relevant observations read as under: -

"6. Bolh stages are independent. Observalio:ns in paras l6 and
17 in MSP Infrastntcture Ltd. do not, itt our view, lay down
correct law. We also do not asree with the observation that the

o iad tate la
onlv to an all-India law

7. considered vi lt lic lic Indiaoe ers to
wtn f^rC n In .llntp lnut ar Cpnlrnl lnr,vw

Acccsrdinslv. we overntle the observations to the contrarv in
ara s l6 nnd 7 o{ the ud nlent tnn I q inc p aslr td

9. The matter mav now be n uo hv the trial cow't for' consideration of obiecttoas under Section 34 of the Central
ct. It will be o n orther o

nhi ectiont hot thp Arl ttands exc b the inP
AdMa aslham hikaran Adhinivam. 1983 cou d be raisedu li

n

will also be ooen to the anoell nt to argue to the contrarv. We
ltve thp oue tt nt

ttl a bein ure ale I lea

,s n o hp oon to the court cernebv con d

o-^^:^a r ^-.," Ir^.3.i^- /r.\ \I.\ otin ^{tnr,

ln

(Emphasis supplied)
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l8.lt is in this aforesaid contcxt, that thc rcspondent hercin has contended bcfore

us that there exists a conflict belween the decisions of this Court in Lion

Engitreering(supra) and L.G. Chaudhary (I) (supra),insofar as the issue of

when a plea oflack ofjuriscliction on the basis of applicability ofa State law

can be raised. It was strbmitted that Lion Engineering (supra) clearly holds

that an objection of lack ofjurisdiction is a legal plea that may be raised for

the first time in the proceedings under Section 34 of the Act, 1996, even if the

same was never raised beforc the arbitral tribunal, and being a question of law,

Section l6 sub-section (2) ol the Act, 1996 would have no application. It was

further canvassed on behalfofthe respondents herein that the decision ofI.G.

Chaudhary (/I/ (supra) to thc extent that it holds that no plea of lack of

jurisdiction can be raised in thc proccedings under Section 34, iflt was ncver

raised beforc the arbitral tribunal, could be said to be per incuriam, as it failed

to rcfer and advert to thc earlier binding d ecision of Lion Engineering (srryra),

which as per the respondcnts herein, lays down a contradictory view.

19.We are however, not impressed by the aforesaid submission that has been

canvassed on behalf of the respondcnts hercin, primarily for thc following

thrce reasons: -

(D First, that merely because L.G' Chaudharl QI) (supra) does not rcfer

to the decision of Lion Engineering (supra), would not render it per
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inatiam, if either such omission in refeuing does not amount to a non-

consideration of the ratio ol an earlicr decision or where there is no

palpable conflict or contradiction in the ratio of both decisions. .Lial

Engineering (supra) holds that a plea of lack ofjurisdiction being a

qucstion of law may be raised for the first time under Section 34 of the

Act, 1996 cven if it was nevcr raised before the arbitral tribunal

Wlrereas, L,G. Chaudhary (II) (supra) holds that where such plca of

lack ofjurisdiction was not taken before the arbitral tribunal, then an

award that has been so passed by the tribunal will not be annulled oniy

on the ground of lack ofjurisdiction. If L.G. Chaudhary (II) (supra)

was not conscious of the position of law laid in Lion Engineering

(supra), then there was no need lor it to clarify that an award would not

be annulled only on the ground oflack ofjurisdiction. As even without

the aforesaid clarification, such awards would not have been susceptible

to annulment, if not for the ratio of Lion Engineering (supra). T'hus, in

our opinion, even il L.G. Chaudhary (II) (,srpra) does not ref-er to thc

decision of Lion Engineering (supra), it cannot be termed to be per

inan'iam, as the vcry factum that the aforesaid obscrvations were made

by L.G. Chaudhary (II) (srryra) in paras 16, 17 and I 9, shows that this

Court was well aware of the decision of Liott Engineering (supra), and

accordingly chose to carye out an exception to the ratio of Lion

c-^a:^! t ^^r,^ D-.r+i^a /arr N^ otln .,f ,o/t.| lr.Rd il ^l AA



Engineering (supra) keeping in mind rhe cleavage ofjudicial view that

was prcvailing €arlier

(iD secondry, the decision o'Lion Dngineering (supra)only deart with the

question whcther an amendment of pleadings .was rcquircd or not, to

raise a prca ofjurisdiction. It was in this aforesaid context, that this

Court held that such objection being a question of Iaw can be raised by

way of an objcction in thc proceedings under Section 34 of the Act,

1996 cvcn if no such objection rvas raised under Section l6 of the Act,

1996. Thus, the aforcsaid observations could be said to be confined only

to thc issue of requiremcnt to amend the pleadings for raising such an

objection, and cannot be stretchcd to apply blanketly in all cases.

(iii) Thirdly, even othcrwisc , the ratio of l.ion Engitreering(supra) in paras

6 to 9 only goes so lar as to holcl that where a plea of jurisdiction

involves purcly a question of law and is based on undisputcd facts, then

such a plea may be raised for the first time in the proceedings under

Section 34 ofrhe AcL 1996, notwirhstanding the barof Section 16 sub_

section (2) or whether, such plea was taken before the arbitral tribunal

or not. Horvever, Lion Engineering (supra) does not address the

question whether an award may be annulled only on the ground of lack

ofjurisdiction or not. It does nor disturb the settled position of law as

regards the scope of Scction 34 of thc Act, l9g6 i.e., an award may be

set aside only ifsuch lack ofjurisdiction goes to the root of thc mafter
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and results in a patent illegality. On the contrary, L,G, Chaudhury (II)

(supra) specihcally addresses this question in the context of the issue of

applicability of MP Act, 1983 and explicitly states that any award

already passed shall not be annulled only on the ground of lack of

jurisdiction u'here such plea was not raised at thc relevant stage. Thus,

the aforesaid ratio of Lion Engineering (supra) by no stretch can be

construed to mean that such a plea ofjurisdiction,,vould autornatically

result in annulment of an arvard, de hors the fact whether such lack of

jurisdiction goes to the toot of thc award rendcred or not. The ratio of

L.G. Chaudhary (II) (supra) unlike Lion Engineering(supra) does not

deal with whether rt is permissible for such plea of jurisdiction ro be

raised under Section 34 or not, and only deals with thc issuc.whether an

award may be annulled only on the ground oljurisdiction or not, which

was ncver an issue before Lion Engineering (supra), hence there is no

conflict ol contradiction betwcen Lhe rarit-ts of the aforcsaid two

decisions..

20.What can be discerned from the aforesaid is that I.G. Chaudhary eI) (slpra)

carved out an exception to the general rule that was laid in Liort Engineering

(supra), that although a plea of lack ofjurisdiction being a question of law can

be raised for the first time in the proceedings under section 34 of the Act,

1996, yet insofar as the MP Act. 1983 is concemed, particularly the state of



flux in which the position of Iaw regarding its applicability stood, in cases

where either the award has already bcen passed or where the statement of

defence is already been frled, and no plea of lack of'jurisdiction or

applicability of the MP Act, 1983, has been raised before the arbitral tribunal,

then such a plea ofjurisdiction rvill no longer be available, and the award

cannot be annulled solely on such ground.

2L.In JMC Projecls (supra) this Court reiterated the aforesaid exception can'ed

out in f,. G. Chaudhary 61) (supra) and held that since the award had alrcady

been passed, all ob.iections except the plea of lack of jurisdiction and thc

applicability of the MP Act, 1983 may be raised in the proceedings under

Section 34 ofthe Act, 1996.

22.1n Sweta Constructiott v. Chhattisgarh State Power Generation Company

Ltd. reported in (2022) SCC Online SC 1447, while dealing with an issue

pertaining to the applicability of the Chhattisgarh Madhyastham Adhikaran

Adhiniyam, 1983, which is pari materia to the MP Act, 1983, this Court

followed the ratio laid down h L.G. Chaudhary (II) (supra), and reiterated

that where arvards have already been made and if no objcction to the

jurisdiction was taken at the rclevant stagc, then the award may not be

annulled "only" on that ground. The relevant observations read as under: -

12. t...1 Thus what was opinetl was that where awards have

already been made. and if no obiection to the iu'isdiction was

. Soccial l,eavc Pctition (C) N0.9740 of2022 Paec 44 of 64



taken at the relevant stage, the award may not be annulled
"only" on that ground and the appeals dealing with those
aspects were granted a favourable consideration.

13 [.] It yvas ho,,vever, clari,lied in the vety next paragraph
that the order would not debar proceedings tutder Section 34
ofthe 1996 Act.

23.Furthermore, this Coun in Swetn Construction (supra), taking note of the

ostensible conflict between thc dccisions ol L.G. Chaudhary (II) (supra) and

Lion Engineerlzg (supra), made the following pertinent observations: -

(i) First, that, in Lion Engineerirrg (supra) the controversy beforc the

court was different inasmuch as it rvas dcaling with the issue of an

amendment in pleadings being soughr beyond the period of limitation.

This Court observed that, it was in this context that Lion Engineering

(supra) held that no amendmcnt of pleadings was required to raise a plea

ofjurisdiction, and such objection being a question of law can be raised

by way of an objection in rhe proceedings under Section 34 of the Act,

1996 even if no such objection was raised under section 16 orthe Act,

1996. Ihe relevanl. observations read as unrler: _

" 15. However. a.t Do inted bv lhe learned counsel for the
th e be me lack clari

the sue rdt.tedinthenresent Detition on account of rhe
same three-. tdse Bench havinq OD ined in ano ther order
oassed in Lion Enss. Consu Itants v. St: te of M.P n 22-
3-2018 i e bout th e weeks after that The issue
ho ed was w'hether there was an.v bar to ther_ raLt
plea isdict n beins raised bv way of an obieclion
under Section34of the 1996 A ct even if no obiection
was ra$eel under Sectio It wa.s opined

Cn6^iol I -or.^ Ir^+ili^- /fr\ \r^ orli,l ^a,rn1.r
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that public policy of lndia refers to lat enforced in India
i.e. both Central law as well as the State law. The
respondent State was given liberty to argue before the
trial court its obiectiotrs that the 1996 Act stood
excluded by the State Adhiniyam even without formal
pleadings being a pure legal plea. 'fhis was in the
contexl ol an amendment ,soLtqht eins hevond
limitation. In that con.text there is an observation tn one
.sentence. "we do not see anv har to olea of iurisdiction

etn raised b an eclt n under Section 3

the Act even if no obiection s rai.sed under Section l6
ofthat Act".

(Emphasis supplied)

Secondly, that the decision of Lion Engineering (supra) was only an

order unlike the decision of L,G. Chaudhary (II) (supra) which was a

substantive judgment, and thus, the observations of Lion Engineering

(supra) would by no mcans detract or take away the law laid down in

L.G. Chuudhary (I) (supra) as regards the maintainability of the plca

of jurisdiction where awards have already been passed, and no such

objection was raised before the arbitral tribunal at the relevant stage'

The relevant observations read as under: -

" 16. If we appreciate the aforesaid observation in Lion
lingg. Consultants and that too emergtng from identical

. Bench in the two matters, we would have lo conslrue as

what is meant Lry this sentence extracted aforesaid- We
'take note of the fact that this is an order and not a
judgment The controversy be ore the Court was

someth ins different s noticed bv tts aforesaid. n that
lexl at

h

(ii)

ce n e

nol ta awdv tlte I'aw laid dow the .subs tantivetn

ud tll n M.P. lt thori
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dealin<, with the issue at hand in resnect of avvards
alreadv made where nelitinns were oendins hefore the
comDetent Court under ection 34 of the said Act

(Emphasis supplied)

(iii) Thirdly, that the law expounded in Z. G. Chaudhary (II) (supra) insofar

as those awards which have alrcady been passed arc conccrned, should

be read as one made by this Court under Article 142 of the Constitution

to do substantive justice inter se the parties, keeping in mind thc

cleavage of judicial view earlier and to cnsure that the objective of

arbitration as an expeditious and effective altemative dispute resolution

mechanism is not defeated. The relcvant observations read as under: -

"t7.
Auth

Cottr Rural Road evelo lnen
ortw*) in lhe context of the 1996 A and the 1983ct

kee
view earlier un

tn ,n leava udi
d exooundins on the law in that iudsment

has in succinct term.r .eet out thdt the ob eclions under
'ection 4 id Act w r u lea o

ction wa c ra d roceedin he

arbitrator..sh uld not be dealt with lon " on the olea
ont h e considere n rik nno

cdn sev that n ossiblv this oart of the ord, r can also be
read os one made under Article I 42o the Con.\ttttttionf

ato do tice inter rties
re so whon nvhitvntton as rndt dis ut,"

resolutio mechanism nresuDDoses 4n exneditiorrs
disno,ga I of commercia I disoutes and hat obieclive

nd nulli ra v

(Emphasis supplied)



(iv) Lastly, it observcd that even otherwise, the conduct of the respondent

thcrein of accepting the notice oF invocation and commencing

arbitration undel the Act, 1996 on their own volition amounts to a

waivcr of their right to claim initiation of arbitration under thc State

Act. In such circumstances it rvas hcld that the rcspondent thcrcin

cannot be now permifted to approbatc and reprobatc a right it failcd to

exercise on it own, and that too in a manner which would defeat the

entire object of arbitration. The relevant observations read as under: -

,, 
18

the
Il'e are lso of the vicw that in oarticula r facts of

DTesent case. the nosition is even more gro,ss

bee:ause w.hen the aooella t claimed arbit tion. the
rP.lnon I acc ted cati nf ot 'ltifi'alionon
sLlg!,ested a oanel ofarbitrators. the aooellant clt e one
of the arhi*at,o to ut ol' the sueeested and the
arhi r tvas so dNDo t ted as I e.sole lor Thush ornt tro
the arbitr 'ation nroceedinss comnrcnced in nursuance to
thp acts oftlte rctnn dent and it nno tbe DCrmitted to
ela a th lltew 'ocess wa

once ti
ou

use o ro riate
advice. rhttration hv consenl is alwavs ooss ible. The
moele and manner of cotrduct of orbitration is possible
and how those orhitt'ation oroceedinss t.ld be
governcd is also a matter of con.sent. Ifat all there were
any risht.s of the resoondent to have claimed arbitration
under the l 983 Adhinivam. that rtsht was neyer
exercised or waived. e resoondent cannot bc
er tted a robate a re ate a d that t,

arh itration nroceedinss antl that too in d, trute or
lution throu h the odo arbitrat on d,

eve LI eo llernalive d ute tio
a n an diliou e,
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24.1n yct another dccision of this Court in fuIodern Buiklers v. State of fuIadhyo

Pradesh & Anr. reported in (2024) l0 SCC 637, thc appellant contrac(or

therein had approached the M.P. State Arbitration Tribunal for initiation of

arbitration in respect of ccrtain disputes, however thc rclcrence was rejected

by the State Tribunal in view of the larv laid down by VA Tech (supra) that

held field at that tirne, Accordingly, thc appellant therein initiated arbitration

under the Act, 1996, and conscqucntly an award was passcd. The aforesaid

award came to be challenged, wherein the High Court undcr Section 37 of thc

Act, 1996 set-aside the award only on the ground that thc arbitral tribunal had

no jurisdiction in view of the MP Act, 1983. In appeal, this Court setting aside

the order of the High Court, held that even though the objection based on

applicability of the MP Act, 1983 had been raised by the respondent therein

in its written statement filed before the arbitrator, neverthelcss, in view of the

faot that the respondents therein ncither raised this objection whcn the Section

I I petition was fited by the appellant, nor did it take recourse ofSection 16 of

the Act, 1996 to challcnge the jurisdiction of the arbitral tribunal, it rvould be

unjust to set aside the award only on the ground of thc failurc ofthe appellant

to take recoursc to the MP Act, I 983. Furthermore, in light of the fact that the

only reason the appellant took recourse to thc Act, 1996 was because its earlier

reference to the M.P. State Arbitration Tribunal had been rejected in terms of

the decision of VA Tech (supra), this Court held that it is a fir case to exercise

rt--.- ln -. a /



its jurisdiction under Article t42 of'the Constitution and restore the award to

ensure complete justice. The relevant observations read as under: -

"6. A few factual aspects will have to be noted. After the
contract granted to the appellant was rescinded, the appellant
invoked Section 7 of the 1983 Act by approaching the
Arbitration Tribunal. By the order dated l9-4-2010, the
Arbitt'ation Tribunal held tlnl in view of the arbitratiotx clause
in the contract, the l,983 Act will have no applicatiott and the
appellant will have to take recourse to the Arbitration Act. In
view of this order, the appellant invoked the jurisdiction of the
High Court under Section 1 I (6) o.[the Arbitratiott lct byfiling
a petition for tlrc appointnrcrll of an arbitrator.

7. The order dated 22-7-201 I passed by the High Court on the
satcl petitiott shows that the respondenls' opposition was only
on the merits of tlte claint. The obiection based on the

cabili he ],98 s not raised. res nd'
did not challenpe the order ol annointment of the arbitrator
oassed bv the Hish Court undcr Section I I /6) of the
Arbitration Act. Even befbre the learned arbitrator. Section
l6(l ) of the Arhitrarion Act wd\ not invoked to raise lhe

iurisdiction issue. However. ltl thc written statement filed
before the arbitrator. the contention resardinq the

lica il ct wo rdLe 9

9. As noted earlier, in the focts of the case, before taking
recourse to the Arhitration Act, the appellant had taken
recourse to Section 7 of the 1983 Act. The order of the
Arbitration Tribunal, holding lhat the Arbitration Act will
apply, led the appellant to jile a petition under Section I I (6) of
the Arbitration Act, which was t'tol objected to on the grounds
of the applicability ol the i,983 Act. The objection of the State

Governnten! was cott/ined to the nerits of the claim. The award
is only in the sLnt of Rs 6,52,235 with interest. The award was

made on 25-4-2014 Therefore. in the facLs o e cage. it will
be un u.t set ocidp the own r. o,7 lv on the dod oToltn { thc

f
t to

ilut 'c ofthe llant to take recourse tn thp lQ83 ct. In ct
the aooellant had taken reclur.\ elo he 1 98 3 Act biefore seekine

e en n arb rator

Snccial Lcavc Pciifinn IC) No- 974fl of 2022
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10. In lhis case. as can be seen front he imnusned
the a*ard has ht I 0n t, e ro

the aooellant o tsht to have invoked the orovi. ion.s of the 1983
ra

dectsion in lvI.P. Rural Road Develonment Authoritv. are not
aonlicable. this is a fil case to exercise iurisdiction under
Article I 4 of the Constitution of India to ensure that comolete
iuslice is done. Therefore. se ine aside the imousned

the alu n37o the
will have to be restored with a request to the Hielt Court lo
decide the same on merits.

(Emphasis supplied)

25.What can be discemed from the above is that, this Court has consistently held

that an exception has been carvcd out in I.G. Chaudhary (lI) (supra) whercby

any awards that havc already bcen made and ifno objection to thejurisdiction

was taken at the relevant stage, then the award may not bc annulled ,,only" 
on

that ground.

Whether a plea of lack of jurisdiction may be raiscd for the first time

-under Section 34 ofthe Act, 1996 ifno such objection was taken before

the arbitral tribunal?

26.The aforesaid may be looked at from one another angle, with a view to obviate

the possibility of any confusion. The respondent hercin placed much emphasis

on the observations made in Liott Engineering (supra) to canvass that a plea

of lack ofjurisdiction being a question of law may be raised at any stage. Even

where no such plea was raised at the time of'f iling of written submissions, the

same can be validly raised for the first time in thc proceedings under Scction

c umtn that the vutions tn

b



34 of the Act, I 996, and the bar under Section I (r sub-section (2), woutd not

come in the way.

27.Before advcrting to the aloresaid submission, it would.be apposite to first look

into the interplay between Section(s) l6 and 34 ofthe Act, 1996, respectivcly.

These trvo provisions, although distinct in form and function, yct are

intrinsically linked in the broadct scheme of the Act, insofar as the stage at

which issues pertaining to thc jurisdiction of the arbitral tribunal may be

validly raised

28.In Union of India v. Pan Development (P) Ltd. reported in (2014) 1l SCC

366 this Court held that wherc a party does not raise a plca ofjurisdiction

before the arbitral tribunal, then such a plea is decmed to have been waivcd in

view of the provisions contained in Section 4 read with Scction

16 of the Arbitration Act, 1996, and in consequence cannot be raised for the

first timc in the proceedings tmder Section 34. The relevant obscrvations read

as under: -

"16.As na ced above, the appellant not only. filed the

statement ofdefence but also raised a counterclaim against the

respondent. Since the aooellant has not rai.sed the obiection

with r d to the conDArcn e/iurisdiction of the Arbitral
Trihunal h re tlte learned ar itrator the same is deemed to

have been waived in view of lhe nrovisions contained in Seclion

4 read with Section 16 ofthe Arbitralion cl r 996

I 7. Section l6 ol' the Arb itration Act. I 996 nrovides that the

Arbiu'al Trihun aI ntav rule on t.g own iurisdiction Section I 6

arl e.t the
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Secliott I6(2) mandates that a nlea thdt the Arbitral Tribunal
does not have iurisdiction .shall he rtt ised not later than the
submission of the slotem ent o efence. Sectiott 4 orovides that
a DarN who knows thal anv reauirement under the arbitration
asreement has not been comnlied vvtth and yet proceeds with
the arbitration withoul stutirre his obiectiott to such non-
comD ancew thout undue dela hall bp dppmpd tn hovc

f

I v.s
c

8. In our opinion, the High Court has correctly come to the
conclusion that the appellant having failed to raise the plea of'
jurisdiction before the Arbitral T'ribunal cannol be petmitted
to raise for the first titne in the Court. [...J

(Emphasis supplied)

29,\n Gas Authoriry of lrttlia Ltd. v. Keti Construction (I) Ltd. rcported in (2007)

5 SCC 38 this Court held that where a party does not raise

a plea of lack ofjurisdiction before the arbitral tribunal, h=c mtrst makc out a

strong case why he did not do so if he chooses to move a petition for setting

aside the award under Section 34 of the Act, 1996 on such ground. The

relevant observations read as under: -

"25. l[/here a par4t has rece,ived qotice ond he doe.s not raise
a olea of lack f iurisdiction hefore the Arhitral Tribunal. he
must make oul a strons case whv he did not do so if he chooses
to move 0 oetition for settinc aside the award under Section

4/)\t/nl/,' I nftho Ar n lhe d that the co o-sitio

l,vatvpi h,s toht to so obie

I
rbtn'al rt unal ordanc to

the oartie.s If olea of iuri.gdict ion is not taken before the
r a,t rovid

34 of the Act for

t h
iled to be edin under e

settinp aside the award. unl ,s sood reasons
are shown

(Emphasis supplied)



30.A similar view was reiteratcd in AC Chokshi Share Broker (P) Ltd. v. latin

Pratap Dcsai reported in (2025) SCC Onlinc SC 281 wherein it was held

that when the jurisdictional issuc has not been raiscd in accordance with

Section I 6 o[ thc Act, 1996, it is deemed that the objecting party has waived

his right, in terms of Section 4, and the same cannot be raised at a Iater stage

such as under Section 34 or 3"1 of the Act. The rclevant observations read as

under: -

" 20. The High Court in the intpugtted order relied on this
ralionale of a "private" transaction to hold that the albitt.al
lribtmal lacked inherent .jurisdictiotr to decide the claim
again.st respondent no. I, and such ajurisdictional plea could
be rai.sed al any stage even if it was not raised bcfore the
arbitral tribwml. Front the above reasons, it is clear that there
is tto inherent lnck of jurisdiction. Conseqttently, any issue
regarding the scope of Bye-law 248(a) ought to have been
raised in accordance with Sectiott 16 of the Act, i.e. during the
arbitratiott, not later tha n the stbntission of statement of
defence. Neither respondent has, in their statements of defence
or Seclion 31 petitions, raised an objectiort to the arbitral
tribunal's jurisdictiott in clear terms beyond statitrg that there
is a misjoinder of partie.s as they are not jointly and severally
liable. A clear ju'i.sdictional issue was only raised at the
Secliott 37 appeal stage, a.t has also been noted by the High
Court in the impugued order.

21 This Court has held. in several iudsment.t. that when the
iu'isdictional issue has not been raised in accordance with
Secliott 16, tt itsleented that the obLectin-sportv has wetDed his
richt. in terms of Seclion 4 ol the Act to raise the same at a
nlPr. taoe .s,rch o tion ca ot be r, ed rth rstt7 _s efi time

when tlte partv is challencitzs the atvard tntder Section
Hp) 4 re rest)ondent ,1n I not n lv filpd his sta l"menl of

defence and particioated in the arbitral proceedinss but also
-cl e bo

tribunal's ittristliction. Henie. anv iuri.sdictional obieeliott
mrtsl here ted oh this <rro1l t1
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(Emphasis supplied)

31.The fallacy oIthe aforesaid argument of the respondent herein lies in the vcry

fact, that it has misconstrued thc observations of this Court in Lion

Engineering (supra) by ignoring the very settled position of law as rcgards

the interplay between Section(s) 16 and 34 of the Act, I 996, respectivety.

32.The observations made by this Court )n Liotr Engineering (supra) that,,Ilte

dct not see any bar to plea oJ-lurisdiction being raised by way of an objection

under Section 34 of the Act even i,f no sitch objection was raisecl under Secliott

.16" cannot be singled out and construed devoid of its context. The aforesaid

observations have to be construed in light of the settled position of law by a

catena of decisions of this Court. The dccision of this Court in pom

Development (supra) has held that where a plea of lack ofjurisdiction is not

raised before thc arbitral tribunal, such a plea cannot be raised later in the

proceedings under Section 34. Pam Development (supra) says this, not

because such a plea is barred from being raised only by virtue of Section l6

sub-section (2), but rather says this, because such a plea is deemed to have

bcen waived on,account of the tailurc of the party in raising such a plea. Thus,

Pam Developnrent (suqa) in no manner lays down that a plea of lack of

jurisdiction caurot be raised in the proceedings under Section 34 due to the

bar ofSection l6 sub-section (2) ofthe Act, 1996, and thus to this extent both



the decisions ol Pam Developntent (supra) and Lion Engineeriflg (supra) arc

in tunc with each other. The variance between the dccisions of Pant

Developntent (supra) and Lion Enginoerizg (supra) is only in respect of

whcther a failure to raise such a plea at thc relcvant stage in terms of Section

16 sub-section (2) of the Act, 1996 would amount to a'waiver' or not, and

this issuc was never examined or looked inLo by Lion Engineeting (supra)'

33.On the contrary Lion Engineering (supra) specifically observed in para 9 that

,,lt will he open for the respondents lo argue that ils obieclion that the Acl

stands excltuled by the M.P. Madhyastham Adhikaran Adhiniyam, 1983 coild

be raised even without a formal pleading, being purely a legal plea' It will

also be open to the appellant to argue lo the contrary. ll/e leave the Eestiott

to be gone into by the colu't concernerl." The observations that it will be open

for the rcspondents thercin to at'gue that such an object could be raised evcn

wirhour a formal pleading AND ttlat it will be open for the appellants therein

to argue the contrary, clcarly shorvs that the very issuc of whether such a plea

can be allorvcd to bc raised or not i.e., issucs such as whether it is a purely

tegal plea or whether thcre was any waiver ol'not etc. wcre never decided by

this Court in Lion Engineering (supra) and rather was left to be gone into by

the court under Se ction 34 0f the Act, I 996. The aforesaid observations clearly

show, that atthough such a plea may be raised for the first time in the

procccdings under Scction 34 of the Act, 1996, it may still nevertheless be

ci---!-r r ^^-.^ o^.ili^- /a'\ \l^ O7,iO ^f 'rn'r, Paoo 56 nf 54



rejected if it is found that such a plea is not purely a question of taw or that the

party raising the plea had waived jt in terms of pan Developnent (supra).

Wlereas Gas Authority ot' India (supra) goes one stcp airead of pazr

Developntent (supra) and lays down that where a parly makes out a strong and

good reason for its failure to take a plea of lack of j urisdiction before thc

arbitral tribunal, then there would be no deemed waiver of such aplea, and the

same may then be looked into by thc courts under Section 34 of the Act. 1996.

34.Thus, insofar as the manner in which the question of whether a plea of lack of

jurisdiction being raised for the first time under Section 34 of the Act, 1996

has to be decided, the decision of this court in pam Developnrent (supru) and

Gas Authority of India (supra) would be applicable, as Lion Engineering

(supra) only decided the limited issue of whether the barunder Section l6 sub-

section (2) would preclude raising of such a plea i.e., whether such a plea is

maintainable or not, and never decided or laid down when the courts would

entertain such a plea. It is in this aforesaid context that the observations of this

Court in L.G. Chaudhary (I) (supra), more particularly at para 17 that,,We

do not express any opinion on the applicabiiity of the state Act where award

has already beett macle. In sttch cases if no objection to the jttri,sdiction oJ'the

arbinafion'was taken at relevant srage, the award may not be annulled orly

on that groltnd" assurnes significance. What has been conveyed, in so many

words, by this court n L.G. chaudhary (I) (supra) is that any failure to r.aise



the issuc of applicability of the Mp Act, l9g3 beforc the arbitral tribunal is not

a strong and good reason in terms of Gas I uthority of India (supra) to pernrit 
,

raising such a plea in tlrc proceedings untler Section 34 of the Act, 1996.

35.Thus, what can be disccrned fronr the aforesaid is that although a plea oflack

ofjurisdictron, bcing a question of law, can be raised even for the first time in

the proceedings undcr Section 34 as hcld in Lion Engineering (supra), yet

such a plea ought not to be allowed to be raised as it is deemed to have been

waived in view of Section 4 of the Act, 1996 as per pant Development (supra),

unless the party makes out a strong and good reason for its failure to takc such

a plea before the arbitral tribunal as per Gas Authority of India (supra), and

as per the dictum of r.G. Chaudhary (r/) (supra) any failurc to raise the issue

of applicability of the MP Act, t 983 before the arbitral tribunal is nor a strong

and good reason to permit raising such a plca in the proceedings under section

34 of the Act, 1996.

D. CONCLUSION

36.what emcrges from the foregoing is that although Lion Engineering (supra)

affinns that a plea of lack of jurisdiction, being a question of law, may be

raised for thc first time under Section 34 of thc Act, 1996, yet such a plca is

nevertheless subject to the waiver as hetd in pant Developnrcnt (supra).

Spccial Lcavc Pctition (C) No. 97d0 nf ?0), n^-- E., -...



Furthermore, as per Gas Authority oJ'India (supra), such a plea may only be

entertained if the party demonstrates a strong and sufficient reason for not

raising it before the arbitral tribunal. However, L.G. Chaudhary (I) (supra)

makes it clear that a failure to raise the issue of appticability of the MP Act,

1983 at the appropriate stage cannot be regarded as a sufficient reason, and

therefore the plea cannot be permitted at the stage ofsection 34 proceedings.

37. L.G. Chaudhary (1) (supra) carved out the aforesaid limited exception to the

general rulc laid down in Lion Engineerizg (supra) that a plea of lack of

jurisdiction, being a pure cluestion of law, may be raised for the first time under

Section 34 of thc Act, 1996. The failure of L.G. Choudhary (I) (supra) to

take into consideration the decision of this Court in Lion Engineering (supra)

does not render the former per tncuriam, as there exists no direct conflict

between the two. While Lion Engineering (supra) permits a jurisdictional

plea to be raised under Section 34 of the Act, 1996 even if not urged under

Section 16, L.G. Chaudhary QI) (supra) mercty clarifies that an arbitral award

wilt not be annulled solely on that ground, particularly where the issue was

not raised before the tribuna[. On the contrary, the aforesaid observations of

L.G. Chaudhary (II) (supra)had been consciously made by this Court kceping

in mind the ratio of Lion Engineering (supra), even though the latter was

never explicitly refered to. L,G, Chattdhtrry (7I) (supra) cannot be termed to

be per incuriam, as the very factum that the aforesaid observations rvere made



by L.G. Chaudhary (11) (supra) in paras 1 6, 17 and 19 respectively shows that

this Court was well aware of the decision of this CouIt h Liort Engineering

(supra), and accordingly chose to carv'e out an exception to the rutro of Liott

Engineering (supra) keeping in mind thc cleavage ofjudicial view that was

prevailing earlier.

38.1n view of the above exposition of taw, what has lreen conveyed by this Coud

inL.G. Ch.audhary (Il)(supra) in so many words is that: -

It

Where the arbitration proceedings are still underway, but no statement

, of defence has been filed, there it would be open for the parties to raise

an objection of lack of jurisdiction in view of the applicability of MP

Act, 1983. The parties wiil also bc at tiberty to approach the High Court

by way of a petition under Article 227 of the Constitution for seeking a

transfer of the arbitration proceedings to the M'P' Statc Arbitration

Tribunal under the MP Act, 1983.

Where the arbitration proceedings are still underway, but statcment of

defence has alrcady been fited i.e', the relevant stage for raising an issue

of jurisdiction is already crossed, there it wouid not be open for the

parties to rai,se an objection of lack of jurisdiction in vicw of the

applicabitity of MP Act, 1983 ' Furthermore' in such scenarios since the

arbitration proceedings have already commenccd and madc substantial

/rr\ RT^ o?,{A ^f 1A1J Paee 60 of 64

l.



progress, it would not be appropriate to transfer such proccedings to the

M.P. State Arbitration Tribunal under the MP Act, 1983, and the better

course of action would be to let the arbitration proceedings conclude

lu. As per 2.6. Chaudhary (I1l (supra) whcre the arbitration proceedings

have concluded and an award has becn passed, and if no objection to

the jurisdiction in vierv of the applicability of MP Act, 1983 was taken

at the relevant stage then such an award cannot be annullcd only on the

ground of lack of jurisdiction

lv. Any award passed by an arbitral tribunal under the Act, 1996. where

otherwise the NIP Act, 1983 was applicablc, such an award may be

challenged or assailed in terms of Section 34 and thereafter Section 37

of the Act, 1996 and other relevant provisions thereunder.

Any award passed by an arbitral tribunal under the Act, 1996, where

otherwise the MP Act, 1983 was applicable, such an award must be

executed in terms of the MP Act, 1983 and the relevant provisions

thereunder.

yr Where the objection based on applicability of the MP Act, 1983 had

been raised in the written statement or statement of defence, but the

parties never took steps towards challenging the jurisdiction of the

arbitral fribunal r.mder Section 16 of thc Act, 1996 or where such plea

ofjurisdiction was tumed down in view of the position of law that was

prevailing prior to L.G. Chaudhary (I) (supra) i.e., such challenge to



the jurisdiction was decided prior to the date of pronouncement of I.G.

Chaudhary (II) (supra), then evcn in such cases, as per the decision of

this Court in Modern Builders (supra), the award should not be

dishrrbed or set-aside only on the ground of lack ofjurisdiction.

39.1n the present case at hand, we take note of the following circumstances

emerging from the facts on record: -

a. It is an admitted fact that at the time of constitr:tion of the arbitral tribunal,

the respondent never objected to the invocation of arbitration under the

Act, 1996 and both the parties proceeded to nominated their respective co_

arbitrators.

b. On the date of invocation of thc Act, 1996, and commenccment of

arbitration procceclings, as rvell as of the datc when the arbitration

proceeding concluded and the award in question passed, the erstwhile

decision of this Court in VA Tech (supra) held the field.

c. The respondent herein ncver'aised any objection to the arbitral tribunal's

lack ofjurisdiction during the arbitration proceedings either in its statement

of defence or by way of an application under Secrion 16 of the Act, 1996.

d. Even when the award was challenged by thc respondents, the initial

petition filed by them under Section 34 ofthe Act, 1996 also did not contain

any objection as regards the lack ofjurisdiction of the arbitral tribunal.
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e. The ground of lack of jurisdiction was introduced by the respondents

herein only after the decision of I. G. Chaudhary (II) (supra) by way of an

application for amending the grounds of its petition under Section 34 of the

Act, 1996, i-e., after the award had been passed.

40.Thus, the present case is squarely covered by the decision of this Court in I.G.

Chaudhaty (I1) (supra), more particularly the obscrvations made in paras 6 to

9 thereunder, and as such once the award had been passed and no objection as

to the jurisdiction ofthe arbitral tribunal had been taken at the relevant stagc,

then the award could not have been annulled by the High Court only on the

ground of lack ofjurisdiction.

4l.For all the foregoing reasons, we have reached the conclusion thal the High

Court committed an egregious error in passing the impugned judgment. We

are left with no other option but to set asidc the impugned judgment and order

passed by the High Court, and restore the proceedings in Arbitration Case No.

48 of 201I to the court of Commercial Court and 19th Upper District Judge,

Bhopal (M.P.), for deciding all other issues on merit that may have been raised

by the respondent in its petition under Scction 34 of the, Act, 1996. We

accordingly pass such order. Thus, thc appeal is disposed of in the above

terms



42.Pending application(s) if any, also stand disposed of.

43.We direct the Registry to cir-oulatc a copy of this judgment fo all High Courts.

(J.8. Pardiwal

J
(R. Mahadevan)

Nerv Delhi;
15'h May,2025.

J.
a)
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