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HYDERABAD
Dt: 1) .11.2025

S. GOVERDHAN REDDY
REGISTRAR GENERAL

To
All the Unit Heads in the State of Telangana,

Sir/Madam),

Sub:- High Court for the State of Telankbana - Letter received from
the Assistant Registrar, Supreme Court of India, New Delhi —
Forwarded a certified. copy of thd judgment dt.07.10.2025 in
Petition for Spectsl Leave to Appeal (C) No.19767 of 2025
between Lifestyle Equities C. V. Atir. Vs, Amazon Technologies
Inc. - As directed « Forwarding the: same for Information and
necessary compliance — Reg.

Ref~ Letter D.N0.38535/2025/SEC
Assistant Registrar, Supreme Cou
with a copy of the, judgmient.

AR

The Honble Supreme Cpart. of India | while delivering the judgment

dt.11.10.2025 from the
of India, New Delhi along

dt.07.10.2025 in Pettion for Special Leave Appeal (C) No.19767 of 2025

v 2025

between Lifestyle Equitiee C. V.  Anr. Vs. Amazon Technologies Inc.,

fssued certain directions, faor compliance.

Therefore, as directed, While enclosing p copy of the judgment of the
Hon'ble Supreme Court dt:07.10.2025 in Petitiofr for Special Leave to Appeal (C)
Ne.19767 of 2025 between Lifestyle Equities C. V. Anr. Vs. Amazon Technologies
Inc., [ am to reguest you to crallate a copy of{the above said judgment among
the Presiding Officers, In your Unit and 'to see|that the directions made in the

Judgment of the Hon'ble Supreme Court are beiré complied with.

Yours sincerely,

' (
e
|

REGISTRAR GENERAL



PRINCIPAL DISTRICT AND S'ESSIONS COURT:
BHADRADRI KOTHAGUDEM

Endt.Dis.No. 4-‘3.60 Date: o, .12.2025
// Communicated //

The Officers are instructed to follow the Circular received from the
Hon'ble High Court For the State of Telangana regarding a Judgment
Dt:07.10.2025 in Petition for Special Leave to Appeal (C) No.19767 of
2025 for following and necessary compliance and also directed the
concerned Superintendents to download the copy from the District
Judiciary Website.

PRINCIPAL DISTRICT AND ESSIONS‘JUDGE,

BHADRADRI KOTHAGUDEM.
To
All the Judicial Officers working in the Unit of District Judge,
Bhadradri Kothagudem.
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11#10/2025, 11:56 ,

Il Communications Should be
Addressed (o Registrar by
Designation and not by Name.
Pin Code - 110001

From:

The Assistant Registrar,
Supreme Court of India, New Delhi.

To,

I THE REGISTRAR GENERAL,
HIGH COURT OF ANDHRA PRADESH
AT AMRAVATI,
DISTRICT- AMRAVATI, ANDHRA
PRADESH

2 THE REGISTRAR GENERAL,
HIGH COURT FOR THE STATE OF
TELANGANA AT HYDERABAD,
DISTRICT- HYDERABAD,
'l'I'I,l/.AN(_;ANA

; 'I'/HE REGISTRAR GENERAL,
HIGH COURT OF JUDICATURE AT
HYDERABAD FOR THE STATE OF
TELANGANA AND THE STATE OF
ANDHRA PRADESH,

DISTRICT- HYDERABAD, ANDHRA
PRADESH

E=N

THE REGISTRAR GENERAL,
GAUHATI HIGH COURT,
DISTRICT- GUWAHATI, ASSAM

(g}

» THE REGISTRAR GENERAL,
HIGH COURT OF JUDICATURE AT
PATNA,

DISTRICT- PATNA, BIHAR

6 THE REGISTRAR GENERAL,
HIGH COURT OF JUDICATURE AT

BOMBAY,

DISTRIC'T- MUMBAIL, MAHARASHTRA

7 THE REGISTRAR GENERAL,

about:blank

Delivery Mode: Registered

D. No. 38535/2025 /SEC-XIV
SUPREME COURT OF INDIA

NEW DELHI
11th October, 2025

PID: 241812/2025 IN SLP(C)
NO.19767/2025 (SEC XIV)

PID: 241813/2025 IN SLP(C)
NO.19767/2025 (SEC X1V)

PID: 241814/2025 IN SLP(C)
NO.19767/2025 (SEC XIV)

PID: 241815/2025 IN SLP(C)
NO.19767/2025 (SEC X1V)

PID: 241816/2025 IN SLP(C)
NO.19767/2025 (SEC X1V)

PID: 241817/2025 IN SLP(C)
NO.19767/2025 (SEC X1V)

HIGH COURT OF CHHATISGARHATS $11:241818/2025 IN SLP(C)

BILASPUR, /
DISTRICT- BILASPUR, I.;-',’
CHHATTISGARIH £

8 THE REGISTRAR GENERAL&\

N iy T

about-biank N

Vo.m?e\yzozs (SEC X1V)
23 a7 2% *‘“

[
I
'

;
S0C. g7

1/¢



R e B . ST o TS o S S S e | T - o T o N T e e G

117102025, 11:56 about:blank . : d
' HIGH COURT OF DELHI AT NEW : ) ,
4, DECHL, PID: 241819/2025 IN SLP(C)
DISTRICT- NEW DELHI, DELHI NO.19767/2025 (SEC XIV)
9 THE REGISTRAR GENERAL,
“7HIGH COURT OF GUJARAT AT PID: 24182072025 IN SLP(C)
AHMEDABAD, NO.19767/2025 (SEC X1v)

DISTRICT-. AHMEDABAD, GUJARAT
10 THE REGISTRAR GENERAL,

| =~ - ‘HIGH COURT OF HIMACHAL PID: 241821/2025 IN SLP(C) ‘.
| PRADESH AT SHIMLA, NO.19767/2025 (SEC XIV)
- DISTRICT- SHIMLA, HIMACHAL
PRADESH

11 THE REGISTRAR GENERAL,
HIGH COURT OF JAMMU & KASHMIR PID: 241822/2025 IN SLP(C)
AND LADAKH AT JAMMU, NO.19767/2025 (SEC XIV)
DISTRICT- JAMMU, JAMMU &
KASHMIR

12 THE REGISTRAR GENERAL,

HIGH COURT OF JHARKHAND AT PID: 241823/2025 IN SLP(C)
RANCHI, NO.19767/2025 (SEC XIV)

DISTRICT- RANCHI, JHARKHAND

13 THE REGISTRAR GENERAL,
HIGH COURT OF KARNATAKA AT PID: 241824/2025 IN SLP(C)

BENGALURU, NO.19767/2025 (SEC XIV)
DISTRICT- BANGALORE,
KARNATAKA

14 THE REGISTRAR GENERAL,
HIGH COURT OF KERALA AT PID: 241825/2025 IN SLP(C)
ERNA.KULAM NO.19767/2025 (SEC X1V)

DISTRICT- ERNAKULAM, KERALA

15 THE RE(:ISTRAR GENERAL,
5 HIGH COURT Ol‘ MADHYA PRADESH PID: 241826/2025 IN SLP(C)

PRINCIPAL SEAT AT JABALPUR, NO.19767/2025 (SEC X1V)
" DISTRICT- JABALPUR, MADHYA
PRADESH
16 THE REGIST RAR GENERAL, ==y
HIGH COURT OF ORISSAAT PID: 241827/2025 IN SLP(C)
CUTTACK, NO.19767/2025 (SEC XIV)

DISTRICT- CUT FACK, ORISSA

17 THE REGISTRAR GENERAL, :
HIGH COURT OF PUNJAB & PID: 241828/2025 IN SLP(C)
HARYANA AT CHANDIGARH, NO.19767/2025 (SEC XIV)
DISTRICT- LUDHIANA, PUNJAR

18 THE REGISTRAR GENERAL,

bout:blank 2/4



11710/2025, 11:56 ¢

(Petition under Article 136 of the Constitution of India from the judgement and Order dated
O1st July, 2025 of the High Court of Delhi at New Delhi, , DELHI in CMAPPL No. 26455 of

2025)

19 THE REGISTRAR GENERAL,
HIGH COURT OF SIKKIM AT

22

26

GANGTOK,
DISTRICT- EAST, SIKKIM

THE REGISTRAR GENERAL,
HIGH COURT OF JUDICATURE AT

MADRAS AT CHENNALI,

DISTRICT- CHENNAI, TAMIL NADU

THE REGISTRAR GENERAL,
HIGH COURT OF JUDICATURE AT

ALLAHABAD,

DISTRICT- ALLAHABAD, UTTAR

PRADESH

THE REGISTRAR GENERAL,
HIGH COURT OF UTTARAKHAND AT

NAINITAL,
DISTRICT- NAINITAL,
UTTARAKHAND

THE REGISTRAR GENERAL,
HIGH COURT AT CALCUTTA,
DISTRICT- KOLKATA, WEST BENGAL

THE REGISTRAR GENERAL,
HIGH COURT OF MANIPUR AT

IMPHAL,

DISTRICT- IMPHAL WEST, MANIPUR

THE REGISTRAR GENERAL,
HIGH COURT OF MEGHALAYA,
DISTRICT- EAST KHASI HILLS,

MEGHALAYA

THE REGISTRAR GENERAL,
HIGH COURT OF TRIPURAAT

AGARTHALA,

DISTRICT- WEST TRIPURA, TRIPURA

about:blank

HIGH COURT OF JUDICATURE FOR
RAJASTHAN AT JODHPUR,
DISTRICT- JODHPUR, RAJASTHAN

PID: 241829/2025 IN SLP(C)
NO.19767/2025 (SEC XIV)

PID: 241830/2025 IN SLP(C)
NO.19767/2025 (SEC X1V)

PID: 241831/2025 IN SLP(C)
NO.19767/2025 (SEC XIV)

PID: 241832/2025 IN SLP(C)
NO.19767/2025 (SEC X1V)

PID:"241833/2025 IN SLP(C)
NO.19767/2025 (SEC X1V)

PID: 241834/2025 IN SLP(C)
NO.19767/2025 (SEC X1V)

PID: 241835/2025 IN SLP(C)
NO.19767/2025 (SEC XIV)

PID: 241836/2025 IN SL.P(C)
NO.19767/2025 (SEC X1V)

PID: 241837/2025 IN SLP(C)
NO.19767/2025 (SEC X1V)

SPECIAL LEAVE PETITION (CIVIL) No. 19767 OF 2025

LIFESTYLE EQUITIES C.V. AND
ANOTHER

about blank

VERSUS

Petitioner(s)/Appellant(s)



1171072025, 11:56 about:blank

about blank

AMAZON TECHNOLOGIES INC. ... Respondent(s) « ,

Sir,

[ am directed to forward herewith a certified copy of the order of this Court as contained

in the record of proceeding dated 07th Octeber, 2025 passed in the matter above-mentioned,
for your information, hecessary action and compliance.

Yours faithfully,
o

o\‘;o‘v>

~\¢ REGISTRAR

a/4



IN THE SUPREME COURT OF INDIA
EXTRAORDINARY APPELLATE JURISDICTION

Pctition for Special Leave to Appeal (C] No.19767 of 2025

LIFESTYLE EQUITIES C.V. & ANR.

VERSUS

AMAZON TECHNOLOGIES INC.

JUDGMENT

...PETITIONER(S)

¢51386746

...RESPONDENT

Ce dj to be true capy

£ Q
Assistaat Registrar (Judl. )

:E’-co....l.l..l.g.‘. 2:92(& 3

SUPREME COUKRT OF INDY
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For the convenience of exposition, this judgment is divided

e A Y o SO 4

into the followirig;parts:-

INDEX
NI MRTUIR ... v st 3
7 BASUBMISSIONS ON BEHALF OF THI: PLAINTIFFS..........._ . 11
©- SUBMISSIONS ON BEHALF OF THE DEFENDANT... . 13

D. REJOINDER TO THE SUBMISSIONS CANVASSED ON BEHALF

OF THE DEFENDAN T A S 15
s L R 16
iz Historyiof the Legislation in Question cceFennl TR |-

il. Principles required to be followed while Interpreting a Provision of 1

e IR VIR, f
lii. Decisions of various High Courts on the Subject .. 7 PRI 5

v, Meaning and Import of “sufficient cauyse” under Order XLI Rule 5 of the

.......... 5 B
v. Service of Summons and Irregularity in the Service of Summons .. .39

vi. Reading of Section 36 of the Arbitration Act and Order XL Rule 3 and
RulcSrcspcctivclyofthc ORI s iz oo kR 4]

vi. Relevant aspects which the High Court looked into for the purpose of

granting unconditional BIRY........:. S R S et S A o .53

e IS o LT 69
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Our Order dated 24.09.2025 passced in the instant petition reads thus:

“1. Exemption Application is allowed.

2. Heard Mr. Mukul Rohatgi and Mr. Gaurav
Pachnanda, the learned Senior counsel appearing
for the petitioners and Dr. Abhishek Manu
Singhuwvi, Mr. Neeraj Kishan Kaul and Mr, Arvind
Nigam, the learned Senior counsel appearing for

the respondent.
3. We are of the view that there is no good reason

Jor us to interfere with the impugned Judgment

and Order passed by the Iigh Court.

4. The Speciwal Leave Petition "is, accordingly,

dismissed.

S. In view of the dismissal of the Special Leave

Petition, no orders are required to be passed on

the application for intervention/impleadment and

the same stands disposed of.

6. However, reasons to follow by a separate

Order.”
This petition arises from the judgment and order passed by the High
Court of Delhi, dated 01.07.2052 in the CM Application No. 26455 of
2025 filed in the RFA(O.S.(COMM) No.11 of 2025 by which the
application [iled by the respondent heremn (judgment debtor-original
defendant) under Order XLI Rule 5(1) and Rule S5(3) of the Civil
Procedurc Code, 1908, (for short, “the CPC") respectively carme to be
allowed, and thereby the Court stayed the operation of the Judgment
and moncy dccree dated 25.02.2025 passed by a learned Single Judge
in the suil instituted by the petitioner herein. [n short, the Division
Bench of the High Courl granted stay of the execution of the money
decree suffered by the respondent herein without insisting for the

deposit of the decretal amount.
For the sake of convenience, the petitioners herein shall be referred to

as the original plaonulls and the respondont hercin shall be referred to

as the onginal defendant.

Page 2 ol 73
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The plaintiffs instituted Civi] Suit (COMM) No. 443 of 2020 in the Delhi
High Court, inter alia, seeking permanent injunction and damages

against the defendant for the alleged mfringement of their registered
trademark BHpPC.

It is the case of the plaintiffs that they are the rightful Proprietors of
the BHPC Mark which enjoys extensive goodwill and recognition in the
domestic and international markets. The plaintiffs instituted the suit
conlending that the defendant has been unlawfully using » mark
identically or deceptively similar to the plaintiffs’ trademarlk, thereby

violating their Statutory and common law rights.
3
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9. In such circumstances referred to above, the plaintiffs prayed for the

following reliefs:

“a. Decree for permanent injunction restraining
die Defendants, its  partners, directors,
shareholders or proprietor as the case may be, its
assigns in business, franchisees affiliates,
subsidiaries, licensees, and agents from selling,
offering for sale, advertising, directly or indirectly
dealing in any products or reproducing or using in
any manner whatsoever, the Infringing Logo
Mark or any other trade mark or logo/device,
which ts identical to and/ or deceptively similar to,
or s a deceptive variant of, and/or includes the
Plaintiffs" well known Logo Mark amounting to
infringement of the Plaintiffs' registered trade
marks as disclosed in the Plaint.

b. Decree for permanent injunction restraining the
Defendants, its partners, directors, sharcholders
or proprietor as the case may be, its assigns in
business, franchisees, affiliates, subsidiaries,
licensees and agents from selling, offering for
sale, advertising, directly or indirectly dealing in
any products or reproducing or using in any
manner whatsoever, the infringing Logo Mark or
any other trade mark or logo/dewnce, which is
wdentical to and/or deceptively similar to or
imuitation of, or is a deceptive variant of, and/or
includes the Plaintiffs’ artistic Logo Mark
amountthg to infringement of the Plaintiffs’
copyright in the said logo.

¢. Decree for permanent injunction restratnirgg the
Defendants, its partners, directors, shareholders
or proprictor as the case may be, its USSIGNS in
business, franchisees, affiliates, subsidiaries,
licensees and agents from selling, offering for
sale, advertising, directly or indiirectly dealing in
any products or using in any manner whatever,
the infringing Logo Mark or any other mark or
logo/device, which is identical to, or is a deceptive
variant of and/or deceptively similar to ard/or
includes the Plamntiff’s well known Logo Mark
arnounting lo passing off of the goods/ services

'"cy
! fage 4 of 73

,3, =



and/or business of the Defendants for those of
the Plaintiffs, dilution of goodwill and unfair
competition. .

d. A decree for delivery up of all products and
material including stationery, visiting cards, hill
boards, ‘brochures, promotional material, Tetter-
heads, -cash_memas, sign. boards, sign posts,
leaflets, - cartons, or any other items of
whatsoever, -bearing the infringing Logo Mark
and/or any other mark, logo or device which may
be identical and/or deceptively similar, or is g
deceptive variant of and/orincludes the Plaintiffs
well-known Logo Mark. o

e. A decree for damages amounting to Rs.
2,00,05,000y - (Rupees Two Crores and Five

Thousand only) or any such amount as foun due

in favour of the Plaintiffs. The Plaintiffs submit

that the valuation of damages is an approximate

Jigure only, and the Plaintiffs undertake to pay 0
Jurther Court fees as may be determined by this

Hon'ble Court upon the damages that the

Plaintiffs are able to prove in the course of trial.

[ An order for rendition of accounts of projits in
Javour of the Pluintiffs and against the
Defendants to ascertain the profits made by
Defendants through sale of its apparel products 0
or any other products which bear the infringing
Logo Mark. The Court fees as and when the
accounts of profit are determined preciselv and

accurately in the course of trial, and wupon
disclosure of profits made by the Defendants.

g. An order Qwarding costs of this suit t the
Plaintiffs;

h. Any other and Jurther relieffs) as this Hon'ble
Court may deem fit and proper to meet the ends
of justice.”

10. It appears from the materials on record that in (he suit filed by the

plaintiffs there were three defendants including the respondent herein

Page S of 73



11.

12,

us the original defendant No. 1. The plaint computed the damages

claimed from all the defendants to the tunc of Rs. 2,00.05,000/-
(Rupees Two Crore and five Thousand Only), or such other amount as

the court would find it to be payable.

It further appears that the defendant No. 1 was proceeded ex parte vide
()rderAdatcd 20.04.2022. Of the remaining two defendants, the suit was
decreed against the defendant No. 2 for Rs. 4,78,484/ wide the Order
dated 02.03.2023. The very same order deleted the defendant No. 3

from the array of parties.

In such circumstances, the respondent before us is the only cefendant

now contesting the litigation.

[t appears that upon institution of the suit by the plaintiffs the followirg
Order dated 12.10.2020 came to be passed:

“1. Allowed, subject to all just exceptions.

2. Original documents, if any, be filed within two
weeks of the resumption of the normal functioning
of the Courl.

3. Application is disposed of-

LA. 9256/2020 (under Order Xi Rule |
(1) Commercial Courts Act)

l. Additional documents, if any, be filed witain 30
days.

2. Application is disposed of.

Signing Date:13.10.2020 07:06:56 This e s
digitally signed by PS to HMJ Mukta upla
CS(COMM) 443/2020 I.A. 9251/2020 [unde
Order XXXIX Rule 1 and 2 CPC)

. Plaint be registered as a sutl.

2. Issue summons i the sttt and notice ' the
application to the dejendants.

e 6 0f 73
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3. Learned counsel Jor the defendant No.» and
defendant No.3 accept summons in the syt and
notice in the application. _

4. Summons' in the ‘suit and notice in the

whatsapp, returndble before this Court on 2nd
February, o ST S
S. Written statement and reply affidavit along

notice in the application.

6. Replication and rejoinder affidauvit, along with
affidavit of admission/denial. be filed within
three weeks thereafter.

7. Case of the plaintiff is thut the plaintyf is q

- brand-owner of "BEVERLY HILLS POLO cLUB"

which was established by its predecessors in the
year 1981. The first registration for the trademark

intermediary but is selling its own brand, copying
the logo of the plaintiff as.. ... It is thus claimed
that by infringing the plaintiff's device mark as
also the copyright in the logo, the defendant No. |
15 selling its goods representing them to be as the
plaintiff's brand. Learned counsel Jurther states
that defendant No.2 is selling the products of the

9. None appears on behalf of defendant No. |
despite advance notice however, learned counsel
for defendant No.3, that is, Amazon Seller Service
Put. Ltd, enters appearance and states that in an
carlier suit filed by the plaintiff being CS(COMM)
1015/2018 Lifestyle Equities C.v. and Ors. ps.
Amazon Seller Seruvices Pyt. Ltd., vide order dated

Page 7 of 73



16th July, 2018, this Court had already directed
the defendant No.3 to lake down the URLs
wherein the  brand/logo/device mark of the
plaintiff is copied including those menticned in
the plaint and as and when the plaintiff gives any
further information in this regard. Lzarned
counsel for the defendant No.3 states that since
the defendant No.3 is covered by the said order
of this Court dated 16th July, 2018, no fresh suit
is maintainable and the plaintiff was only
required to intimate the same to the defendant
No.3 and hence the present suit is mala fide.

10. Learned counsel for the defendant No.2 states
that the defendant No.2 has already taker. down
the listing and will further investigate into the
matter and take down any further listing which is
either on the defendant No.3's platform or any
other platform.

11. Case of the plaintiff is that in the earlier suut,

that is, CS (COMM) No.1015/2018, the plaintiff

had impleaded parties who were selling their
products on the defendant No.3's listing by
infringing the plaintiff's device mark and the
copyright and in the earlier suil the defendant
No. 1 was not a party and in the present suit, not
only does the plaintiff seek delisting of the brand
of the defendant No.l from the defendant No 3's
platform but also seeks the relief of injunction
against the defendant No.l which is infringing
and diluting the plaintiff's mark by selling ils
products on a much cheaper rates representing o
be that of the plaintiff.

12. Considering that the defendant No.i i1s a
separate entity, this Court is prima facie of the
view that the present suit would be maintainable
I'rom the averments in the plaint as also the
documents filed therewith, this Court finds that
the plawntiff has made out a prima facie case in
its favour and in case no ex-parte ad-intenm
injunction is granted, the plamntiff would sujfer an
irreparable loss. Balance of convenience also lies
i favour of the plaintiff. Consequently, Ll the
next dale of hearing, defendant No.l o and
defendant  No.2, their Partners, Duectors,
Proprietors, Shareholders, Affiliales, Licensces,

Page 8 0ol 73
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Agentsetc. are restrained Jrom sélling, offering for
sell,"advertising, directly or indirectly dealing in
any -products or reproducing or using in any
manner whatsoever the infringing logo mark

which is identically/ deceptively stmilar to the
pPlaintiff's logo mark "BEVERLY HILLS POLO
CLUB". In the meantime, defendant ‘No.3 is
directed lo take down the products of the
‘defendant No.1 with the infringing logo within 72
hours of the URLs being provided by the plaintiff.
13. Compliance under Order XXXIX Rule 3
CPC be made within one week.”

g 14. Thus, the Court while registering the plaint as a suit notec that the
U defendant No. 1, ie., the respondent before us despite an advance
notice failed to enter appearance, and accordingly granted an ex parte
ad interim Injunction restraining the defendants, their partners,
directors, proprietors, shareholders, etc., from selling, offering for sD,
advertising, dil;cclly or indirectly dealing in any products which is

idcntically/dcccplively similar to the plaintiffs’ logo mark “BHPC”,

5. The suit ultimately came to be adjudicated ex parte, and came 1o be
decreed in favour of the plaintiffs and against the defendant No. lo
. the respondent before us in the following terms:

“121. The suit is accordingly decreed as ur.der in
Javour of Plaintiffs and against Defendant No. |
in the Jollowing terms:

() A decree of permanent injunction is granted in
terms of paragraphs 64{a), (b) and (c of the plaint,
(i) A decree of damages to the tune of $38.78
million as on date Rs. 336,02,8 7,000.00/- is
granted in favour of the Plaintiffs against
Defendant No. |, If the said amount is paid within
three months, no terest would be liable to be
paid. However, if the same s not paid by the
Defendant No. 1, interest @ 5% per annum would
he payable from the date of this judgment until
oy : &the Sl realization of the said amount.

m . Page 9 of 73
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(iii) A decree of costs to the tune of Rs.
3,23,10,966.60/- along with the Court Fee.

122. The details of the relief granted are
sumrmarized below:

S.NO. DECREE AMOUNT/ TERMS
= DETAILS
1 Compensatory
- Damages -}
1A Lost Royaities | USD 33.78 mullion
R - (Rs.292,70,37,000,00/)
1B Increased USD 5 mullion
Advertising & | (Rs.43,32,50,000.00/-)
Promotional
Sp—. Expenses i
1C Total USD 38.78 million
Compensatory | (Rs.336,02,87,000. 00/)
) o Damages o
2 Costs Rs.3,23,10,966.60/ -
along with the Zourt
» Fee. -
3 Grand Total Rs.339,25,97,966.60/ -
(Damages + + Court Fee
_Costs) o

123. Decree sheet be drawn up in the above

ferms.

124. The suit along with all pending applications,
if any are disposed of.”

16. The defendant being dissatisfied with the judgmen: and money decree

passed by the learned Single Judge of the High Court challenged the
same by hling RFA (0.S.) (COMM) No. 11 of 2025.

~In the appeal filed by the defendant, an application was filed under

Order XL1 Rule 5(1) and Rule 5(3) of the CPC respectively, seeking stey

of the aperation of judgment and money decree passcd by the learncd

Single Judge veferred to above.

Page 10 of 73
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19,

20.

“181. We, therefore, dispose of the ‘bres'ent
application by staying the operation of the
impugned Judgment dated 25 February 202s,
-Passed-by the learned Single Judge, insofar as it
awdrds damages of Rs. 336, 02,87,000/-, and
COsts df Rs. 3,23,10,966. 60/ -.

182! This shall, however, pe ‘subject to an
undertaking being furnished by the appellant
Amazon Tech to comply with the impugned
Judgment, in the event of its failing in the present 0 )
appeal, to be furnished with the Registry of this e
Court within q period of two weeks Jrom
pronouncement of the present judgment.

183. CM Appl 26455/2025 stands flowed to the

aforesaid extent.

184. Observations and findings contained in the o
present judgment, we clarify, are only intended to

be prima facie and for the purposes of disposing

of the present application. They shall not be

binding on Court while deciding the present

appeal.”
In such circumstance relerred to above, the original plaintiffs /decree
holders are here before us with the present petition. o

B. SUBMISSIONS ON BEHALF OF THE PLAINTIFFS
Mr. Mukul Rohatgi and Mr. Gaurav Pachnanda, the learned Senior

Counsel appearing for the plaintiffs submitted that the Division Bench

of the High Court committed an cgregious error in granting the benefit

of unconditional stay of the execution of money decree. It was
vehemently submitted that (he impugned Judgment and order passed
by the Division Bench of (he High Court is in gross violation and

Mlagrant disregard of the mandatory provisions of Order XLI Rule 5(1)
and Rule 5(3) of the CPC respectively,

@
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21.

22.

23.

24.

Mr. Rohatgi vehemently submitted that impugned judgment and order

is erroneous on all counts. According to the learned Senior Counsel,
the High Court is not correct in saying thal there was no valid service

of summons to the defendant.

The learned Senior Counsel vehemently submitted that Order XLI Rule
1(3) of the CPC makes it abundantly clear that in an appeal against a
decree for payment of amount, the appellant is obliged in law, within
the time permitted by the Appellate Court, to deposit the amount
awarded or furnish such security in respect thereof as the Court may
think fit. He laid much stress on the fact that under Order XLI Rule
5(5) of the CPC a deposit or security, is a condition precedent for an

order by the Appellate Court staying the execution of the decrece.

In other words, according to the learned Senior Counsel the provision
is mandatory in character. With a view to fortify the submissions noted
aforesaid, the learned Senior Counsel placed strong reliance on the
decision of this Court in the case of Sihor Nagar Palika Bureau v.

Bhabhlubhai Virabhai & Co., reported in (2005) 4 SCC 1.

It was vehemently argued that, if according to the defendant it is a case
of an ex parte decree, i.c., decree passed without service of valid
summons, then why the defendant did not prefer any application under
Order 1X Rule 13 of the CPC? Why defendant thought fit to prefer an

appeal aganst such so called ex parte decrec?

_The learned Senior Counsel invited our attention te the sccond Proviso

to Order 1% Rule 13 of the CPC. Relying on the same, it was argued that
the detendant had the requisite knowledge of the date of hearing and

had sulficient tiune to appear, file its wrillen stalement, and to contest
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O 26.. It was also submitted: by the learned Counsel that the Division Bench
of the High Court committed an cgregious error in staying the money
decree on mere asking the defendant to furnish an under:aking on
oath, that in the event, if the appeal 1s dismissed the defendant e N

l deposit the decretal amount. This according to the learned Senior

Counsel cannot be termed as adequate security.,

27. In such circumstances referred (o above, the learned Senior Councel

prayed that there being merit in his petition the same may be allo#ed

and the impugned Judgment and order be set aside, and further The
| - defendant may be directed to d¢ Posit the decretal amount wita interest

in the court below.

C. SUBMISSIONS ON BEHALF OF THE DEFENDANT

28. On the other hand, Dr. Abhishelk Manu Singhvi, Mr. Neeraj Kishzn

Kaul and Mr. Arvind Nigam, the learned Senior Counsel appearing for

the defendant, while‘vchcmemly opposing this petition submitted that

N0 error not to speak of any error of law could be said to have been

committed by the High (,‘gxrl in passing (he ‘mpugned judgment and
order,
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29.

30.

31.

(4

&

The learned Senior Counsel submitted that all the relevant aspects of
the matter could be said to have been looked into by the Division Bench
painstakingly, and upon being fully convinced on all aspects, the
Division Bench in its discretion thought fit to grant the benefit of stay
of the execution of the money decree without ing’sting for the deposit

of the decretal amount with interest or any other -angible security.

It was argued that the decision of this Court in Sihor Nagar Palika
(supra) upon which strong rcliance has been placed on behalf of the
petitioner is of no avail in view of the decision of this Court in Malwa

Strips Put. Limited v. Jyoti Limited, reported in (2009) 2 SCC 426.

It was pointed that i Malwa Strips (supra), tkis Court considered
Sihor Nagar Palika (supra) and took the view that the word “shall” in
Order XLI Rule 5 of the CPC is not mandatory, and if an exceptional
case is made out then it is always open for the Appellate Court to grant
the benelit of stav of the execution of a money decree without insisting

for deposit of the entire decretal amount with interest.

It was argucd that the Division Bench of the High Court was fully
convinced that not only any valid summons was not served upon the
defendants and the suit proceeded ex parte, but even on other counts,
the judgment and decree passed by the Court, prima Jacie, suffers from

various legal ifirnutes.

The learned Senior Counsel submitted' that the Division Bench of the
High Court i its impugned judgment and order has recorded few
shocking facts like the plamtiffs enhancing the claim of damages
conscquently from s 2 crore in the plaint to Rs. 3,780 crore al the

stage of widicn subnussions post trnal, and that oo without any
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34.

35.

30,

»

'amendment‘a'nd'Withbut'puttirig the defendant to notice of such

enhanced claim without any basis in the Pleadings. It was argued that

be dismissed. o

D. REJOINDER TO THE SUBMISSIONS CANVASSED on
BEHALF OF THE DEFENDANTS

Mr. Gaurav Pachnanda, the learned Senior Counsel appearing foroc
plaintiffs in rejoinder put lorward an Important submission, which we

must take record and deal with the same.

The learned Senior Counsel invited our attention 1o Section 36(3) of the
Arbitration and Conciliation Act, 1996 (for short, “the Arbitration
Act”). He would submit that the second Proviso attached 1o S:‘Q)n
36(3) of the Arbitration Act js an indication that ordinarily by applying
the Principles of Order XLI Rule S of the CPC, as mentioned in Section
36(3) of the Arbitration Act, the Court would not be empowered (o

“nconditionaliy stay an arbitration award or g judgment,

In the alternative. the learned Senior Counsel sought to argue that,
even if it was to be understood (hat the second Proviso attached lo
Section 36(3) of the Arbitration Act Provides that instead of exercising
discrclion, the Court must grant unconditional slay in cases of fraud

and Corruption, the same would lead to o logical inference that the
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38.

39.

40.

41.

discretion to grant an unconditional stay under Order XLI Rule 5 of the
CPC would be restricted to only cases of fraud or corruption, or grounds

that take colour from thosc {wo grounds and nol cases of an extreme

or egregious view on the merits of the adjudication.

E. ANALYSIS
Having heard the learned Senior Counsel appearing for the parties and

having gone through materials on record, the only question that falls
for our consideration is whether the Division Bench of the High Court

commitled any error in passing the impugned judzment and order?
Before adverting to the rival submissions canvassed on either side, we
must look into few relevant provisions of law and also look into few

decisions ol this Court and varnous High Courts.

Order XLI Rule 1(3) of the CPC reads thus:

“1. Form of appeal - What to accompany
memorandum.
XX

(3) Where the appeal 1s against a decree for
payment of money, the appellant shall, within
such time as the Appellate Court may allow,
deposit the amount disputed in the appeal or
Jurrush such secunity in respecl thereof as the
Court may think ful.”

Order XLI Rule S of the CPC reads as under: -

“Order XLI Rule 5. Stay by Appellate Court.
(1) An appeal shall not operate as a stay of
proceedings under a decree or order appealed
Jrom except so fur as the Appeliate Court may
order, nor shall vxecution of a decree be stayed
by reason only of an appeal having been
preferred from the decree, but the Appellate Court
may for sufficient cause order stay of execution of
such decree
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the;. Court jof .first instance, but an -affidavit
sworn by the ppellant, based on his personal
knowledge, stating that an order for the stay
of execution of the decree has been made by
the Appellate Court shall, pending the receipt
Jrom the Appellate Court of the order for the
slay of-execution or any order to the contrary,
be acted upon by the Court of Jirst instance.
(2) Stay by Court which passed the decree. -
re .an “application is made Jor stay of
execution of an appealable decree before the
expiration of the time allowed for appealing

(3) No order for stay of execution shall be made
under sub-rule (1) or sub-rule (2) unless the Court
making it is satisfied-

(a) that substantial loss may result to the party
applying for stay of execution unless the order
s made;
{(b) that the application has been macde withowut
unreasonable delay; and
(c) that secunity has been given by the
applicant for the due performance of such
decree or order as may ultimately be binding
upon him.
(4) [Subject to the provisions of sub-rule (3)]. the
Court may make an ex parte order for stay of
execution pending the hearing of the application
(5) Notwithstanding anything contained in the
foregoing sub-rules, where the appellant fails to
make the deposit or Jurnish the securit Yy specificd
tin sub-rule (3) of rule i, the Court shall not make
an order staying the execution of the decree. *
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1. History of the Legislation in Question
42. The Bill No. 27 of 1974, being a Bill to amend the CPC and the

Limitation Act, 1963, was introduced in the Lok Sabha on April 8,
1974. The text of the Bill is found published in the Gazette of
India, Extraordinary dated April 8, 1974, in Part-1I, Section 2 at pages
203 to 293.

43. The Statement of Objects and Reasons accompanying the Bill recites in
paragraph 5 at page 295 that after carefully considering the

recommendations made by the Law Commission in its Twenty-seventh,

Q ' Fortieth, Fifty-fourth and Fifty-fifth Reports, the Government had
decided to bring forward the said Bill for the amendment of the Code of
Civil Procedure, 1908, keeping in view, among others, the following
basic considerations, namely:
(i) that a litigant should get a fair trial in accordance with the
accepted principles of natural justice;
(i) that every effort should be made to expedite the disposal of civil
suits and proceedings, so that justice may not be delayed;
(iii) that the procedure should not be complicated and shoulid, to
the utmost extent possible, ensure lair deal to the poorer scctions
(U of the community who do not have the means to engage a pleader

Lo defend their cases.

44. Clause 90 of the Bill provided for the amendment of Order XL In Rule
1 of Order XLI, after sub-rule (2), sub rule (3) in the following terms
was sought to be introduced:

“(3) Where the appeal ts agan st an order nuade in
execution of a decrce for puymend of money, the
appellant shall, within such tune as the Appellate
Court may allow, deposit the amount disputed in
the appeal or furiish such sccunty in_respect
thereof as the Courl may thenk it
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435.

46.

47.
~

48

(Emphasis supplied)

XLI: _

Sub-rule (5) of Rule 5 of Order XLI, as now enacted, did not find pbe

in the Bill, in the Same or any other form.

The Notes on Clauses annexed to the Bill point out at pPage 336 that
Rule 1 of Order XLI was being amended by introduction of sub-rule ‘3)
to provide for.the deposit, or the furnishing of security for decrov]
amount by judgment-debtor when the appeal is against an order made
in execution of a money decree. As regards amendment of Rule 3 of
Order XLI by insertion of sub rule (14), it was mentioned that e
Provision was meant to provide that where the appellant fails 1o mu e
the deposit of the decretal amount or to furnish security specili@®in

sub-rule (3) of Rule 1, the memorandum of appeal shall be rejected

- Alter the Biil was introduced in Lok Sabha on April 8, 1974 11 motion

for reference of the Bill to a Joint Committee of the Houses was moved
in Lok Sabha on May 2, 1974, and it was adopted. The Rajya Sabha
concurred in the said motion on May 14, 1974, The Jomt Commit-ve
constituted accordingly submitted its Report to Lok Sabha on April 1,
1976. The Report is found published af Pages 804/3 to 804/34 in
the Gazette of India, Extmordinary, Part-1l, Section 2 dated April |,
1976. At page 804 /21, the Joint Committee offered its obscrvations in

paragraph 65 of the Report with regard to Clause 87 (Original clacse
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51

90) of the Bill. The relevant portion from paragraph 65 of the Report of

the Joint Committee is extracted hereinbelow:

“65. Clause 87 (Original clause 90),—

(i) The Committee note that under the proposed
new sub-rule (1A) of Rule 3 in Order 11, if the
appellant fails either to deposit the amount
disputed in the appeal or to furnish security for
such amount, the memorandum of appeal shall be
rejected. The Committee feel that such a provision
will deprive a judgment-debtor having a good
case, to pursue the appeal on account of his
inability to deposit the disputed amount or to
furnish security for such amount.”

49. The Committee is, therefore, of the opinion that in order to see that

51

justice is done to both the parties, the proposed sub-rule might be
amended in such a way that neither the judgment debtor is deprived
of his right to pursue the appeal nor the decree-holder is deprived of
the remedy. Proposed sub-rule (1A) has been amended to provide that
stay of execution of the decree will not be granted unless the deposit is
made or security is furnished and has been transposed as sub-rule (5)

of Rule 5.

Be it stated that the Committee made no speaific recommendation in
regard to sub-rule (3) of Rule 1 of Order XLI proposcd to be inserted by
original Clause 90 of the Bill. In other words, the Committee
recommended no change in the form or content of sub-rule (3) which
was proposed to be inserted by way of amendment in Rule 1 of Order
XLI. However, the Bill reported by the Commmtlee incorporated a

material change in the said sub-rule which will be presently noticed.

The Codce of Civil Procedure (Amendiment) 12ill, 1974 (Bill No. 27B of
1974) as reported by the Jomt Committee s [ound published in

the Gazetle of India, FExtraordimary, Part-1l, Section 2, dated April 1,
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1976 at pages 804 /35 to 804. At page! 804 /111, Clause 87 finds place
and the relevant portions of the

‘said clause are reproduced
hereinbelow: ? '

“87. In the First Schedule, in Order 4] —
(1) Rule 1,— ;
X0

» _ (b) after sub-rule (2), the Jollowing sub-rules shal
ige be inserted, namely:

(t1)

(i) in rule 5,—
(a)
(b)

XX
XXx

“(5) Notwuhslanding anything contained in the

Joreqgoing sub-rules, where the appellant Jails to

make the deposit or Jurnish the secunty srecified o
, ire sub-rule (3) of rule 1, the Court shall no: make

~/ an order staying the execution of the decree.”

(Emphasis supplied)

)

52. The Bill having been considered and passed by both the Houses of
Parliament was enacted into the Code of Civil Procedure (Amendment)

Act, 1976 (No. 104 of 1976). The Act received the assent of the Preside
of India on September 9,

nt
1976, and it was published in the Gazette of

India, Exlraordinary, Part I, Section- l, dated September 10, 1976. The

material amendments, namely, the insertion of sub-rule (3) in Rule |

and sub-rule (5) in Ruyle 9 of Order XLI were duly enacted and stoed
inserted in the CpPe by Section 87 of the Amendms=nt Act, which 1S ‘0
-
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be found at page 1337 of the Gazette, and they came into force on and

with effect from February 1, 1977.

53. The substance of the legislative history set out hercinabove is that
Clause 90 of Bill No. 27 of 1974 stood materially altered as per clause
87 of Bill No. 278 of 1974, as reported by the Joint Committee, in the

following respects:

“(1) In sub-rule (3) of Rule I of Order 41, the

provision relating to the requirement of the

appellant depositing the amount disputed in the

appeal or furnishing such security in respect

\s thereof as the Court may think fit in cases where

O the appeal is against an order made in execution
of a decree for payment of money was substituted

by the provision requiring such deposit being

made or security being furnished where the

appeal 1s against a decree for payment of moneuy.

(2) Sub-rule (1A) of rule 3 of Order XLI requiring
the Court to reject the memorandum of appeal
where the appellant fails to make the deposit o
furrush security specified in sub-rule (3) of Rule 1
of Order 41, was deleted.

{3) Sub-rule (5) was added in Rule 5 of Order 11

providing that where the appellant fails to make

O ' the deposit or to furnish the security, the Court

shall not make an order staying the execu‘ion of

the decree.”

(Emphasis supplied)
54. These changes are also found reflected in the Code of Civil Procedure
(Amendment) Act, 1978, and they now find place in the parent Act,

namely, the CPC.

ii. Principies required to be followed while interpreting a
Provision of a Statute
o0, As the entive debalte revolves around the interpretation of the provisions

ol Ovder XLI Rule 5(1) and Rule 5(3) of the CPC respectively, we must
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v:discuss the well setfled 'principles f‘eduxzrcd to be followed while
interpreting a provision of a statute. .

o 5614The well-settled Principles required to be followed by a court while

xintcrpreting-a'provision of a statute is- that the intention of thc

A lcgislamre_is-prim&rily to be gathered from the language used, and

- consequently, a construction which results in rejection of words as

meaningless, has to be avoided. It 'is not a. sound principle of

construction to brush aside words or phrase in a statute as being

inapposite surplusage if they can have appmprial:: applicatiornw a

C} : circumstances conceivably within the contemplation of the statute. In

interpretation of Statutes, the courts always presume that the

legislature inserted every part thereof for a purpose and the legislative

intention is that every part ol the statute should have effect.

57. Similarly, in the case of Padma Sundara Rao v. State of Tamil
Nadu, reported in (2002) 3 SCC 533, it was held that two prinCiplQof

construction - one relating to casus omissus, and the other in regard

!

to reading the statute as a whole appear to be well-settled. Under tle
first principle, the rule of casus omissus cannot ke supplied by thke
court except in the case of clear necessity. The rule of casus
omissus should not be readily inferred and for th=t purpose, all the
parts of a statute or section must be construed together and every
clause of a section should be construed with reference to the context of
the statute and other clauses thereof, so that the construction to be
put on a particular provision makes A consistent enactment of e

whole statute. This would be more so, il literal construction of a
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particular clausc leads to manifestly absurd or anomalous resulls,

which could not have been intended by the legislature. Therefore, if the

language is plain, there is no necessity of taking aid of external aid for

gathering the real intention of the legislature.

58. Over and above, we should bear in mind the following well-known rule
of interpretation of the statute reiterated by this Court in the case

of Union of India v. Deoki Nandan Agarwal, reported in 1992 Supp
(1) SCC 323
“It is not the duty of the Court either to enlarge the

scope of the legislation or the_intention of the
Leqislature when the language of the provision is
plain _and unambiguous. The Court cannot
rewrite, recast or reframe the legislation for the
very qood reason that it has no power to legislate.
The power to legislate has not been conferred on
the Courts. The Court cannot add words lo a
statute or read words into it which are not there.
Assuming there is a defect or an omission in the
words used by the Legislature the Court could not
qo to us aid to correct or make up the deficiency.
Courts shall decide what the law is and not what
it should be. The Court of course adopls a
construction which will_carry out the obuvious
mtention of the Legislature but could not legislate
itself. But to invoke judicial activism to set at
naught legislative judgment is subversive of the
Constiutional harmony and comily of
mstrumentalities.”

(Emphasis supplicd)

59. Applving the aforesaid principles, if we read the plain language of Order
XLI Rule 1| sub rule (3) of the CPC, we get the clear intenton of the
legislature that deposit of the decretal amount, or giving sccurity
thereol s noi o condition precedent for maintaining a money appeal,
and the court s vested with the disceretion to grant tune lor depositing
such amount and giving security before disposal of the appeal, and al

the saune tme, the Appellate Court has also the power to extend the
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«time-by taking aid of Section 148 of the CPC. On the other hand, a less

grave consequence

for non-compliance of such condition, was

~envisaged, namely, to disentitle the éppcllant to the benefit of stay of
execution of the decree as provided in Rule 5(5) of Order XLlI.

'60.. The aforesaid view has been expressed by this Court in the case of
2 Kaquuddin,«Shamsuddin Khan v. State Bank of India, reported
in (1998) 8 sCcC 676, wherein it has been held as follows:-

“6. The learned counsel Jor the respondent has

invited our attention to Sub-rule (3) of Rule 1 of G
Order XLI in the CPC, as amended in the State of
Maharashtra, which reads as under:

“(3) Where the appeal is against a decree Jor
payment of money, the appellant shall, within
such time as the Appellate Court may allow,
deposit the amount disputed in the appeal or
Jfurnish such security in respect thereof as the
Court may think fit:

Provided that the Court may dispense with the
deposit or security where it deems Jit to do so
Jor sufficient cause.”

7. The submission of the learned counsel Jor the

-respondent is that the High Court was right in

qing the direction regarding the deposit of Rs
75,000 as per the aforesaid provision and since
the appellant has failed to comply with the same
the appeal has been rightly directed to be
dismissed. We, however, find that the only
consequence for non-compliance with the
direction given under Sub-ruie (3) of Rule 1 of
Order XL 1s as provided in Sub rule (5) of Rule 5
of Order XLI which reads as under:
“15) Notwithstanding anything contained in the
foregoing sub-rules, where the appellant fails
to make the deposit or Jurnish the security
specified in Sub-ruie (3) o/ Rule 1, the Court
shall not make an order staymg the execution
of the decree.”

61. It may be apposite to observe that this Court in the aforesaid decision

was dealing with the

interpretation of Order XLI Rule 1(3) of the CpC,
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62.

63.

(SR

us amended in the State ol Maharashtra, where the appellate Court

has power to dispense with making deposit or security in fit and proger

cascs.

In Malwa Strips (supra) this Court interpreted Order XLI Rule 1(3) of
the Code as provided in the Central legislation, i.c., the CPC, and held
that the said provision although couched with thez expression “shall”
yet must be read as directory and not mandatory. It quoted with

approval the ratio laid down in Kayamuddin (supra).

n view of the law declared by this Court in Kayamuddin (supra) and
Malwa Strips (supra), there is no escape [rom the conclusion that the
obligation under Order XLI Rule 1(3) is not mandatory but directory 'n
nature, and failure to comply with the same shall not result in rejecticn
of the appeal, but would disentitle the appellant the benefit of stay of

cxecution of the money decree.

T'he provisions of Order XLI Rule S of the CPC govern the question of
grant or refusal of stay of execution of the decree by the appcllate
courtl. A mere reading of the provision makes it clear that it docs not
make any distinction between a money decree and other decrees. The
powers of the Appellate Court to order stay of exccution of the decree
arc not fettered in any way if there is “sufficient cause” for passing
such an order Even with regard to money decrees, the discretion ol
the court is circumscribed by the same limitations imposed under
the provisions of Order XLI Rule 5. There is no reason why decrees
for payment ol money should receive a consideration dilferent from
the other decrees 1in the matter of stay pending appeals. In suntable
cases, where the court s satisfied that substantal loss may result to

the applicant, if no stay is granted or there arc any exceplional
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“CircumstAnces; the dotit may grant stay as prayed for either with or
without any 'cbhdiﬁt’ixifﬁﬁatsoever. Otherwise, in the absence of any
exceptional‘cii;giumsté_nce," money decree ordinarily would not be
stayed un_cond.il.:ione.dly“ from its execution by the appellate court -

. pending ‘thé”ﬁﬁ%l*diéﬁii'sé]'.'éf appeal on its own merits.

65.  Mere ﬁlin‘g’-df{an-ap'peal would not operate as stay of execution of
decree, but the Appellate Court may; for “sufficient cause”, order stay
of execution of decree. The other relevant part of the rule js contained
in sub-rule (3) of Rule 5 of Order XLI. As per the provisions of subo
rule (3) of Rtlé 5 of Order XLI, the Court has to see: |

(1) whether there will be substantial loss to the party applying for
stay;

(2) whether the application has been made without unreasonabko

(3) whether security has been given by the applicant for duye

performance of the decree.

66. Thus, the provisions of the Rule are very clear and they do not ma16

any distinction between moncy decrees and other Lypes of decrees.

67. This Court in Sihor Nagar Palika (supra), observed the following as
regards the power of the Appellate Court 1o stay the decree in first
appeal:-

“Order 41 Rule I(3) CPC provides that ioan
appeal against a decree Jor payment of armount
the appellant shall, within the time permitted by
the appeliate court, deposit the amount disputed
in the. appeal or Jurnish such secunly in respect
thereofas the court may think fit. Under Order 4

ule 5(5). a de NOSIE or Securty, as abouw saud, 1s

a_condition precedent for an__order by the

appellate court staying  the execution of the
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thereof being furnished as the appellate court

' t. Needless lo iscretion

is to_be exercised judicially and not arbitrarily
depending on the facts a 1%

given case. Ordinarily, execution of a money

decree is not stayed inasmuch _as satisfaction of
money decree does not amount to irreparable
injury and in the event of the appeal being
allowed, the remedy of restitution is always
available to the successful party. Still the power
is there, of course a discretionary power, and is
meant to be exercised in appropriate cases.”
(Emphasis supplied)

68. In Atma Ram Properties (P) Ltd. v. Federal Motors (P) Ltd.,
reported in (2005) 1 SCC 705, this Court while deciding a litigation

arising from the Delhi Rent Control Act, 1958 observed as under:-

“6. The order of euniction passed by the Rent
Controller is appealable to the Rent Control
Tribunal under Section 38 of the Act. There is no
spectfic provision in the Act conferring power on
the Tribunal to grant stay on the execution of the
order of eviction passed by the Controller, but
sub-section (3) of Section 38 confers the Tribunal
with all the powers vested in a court under the
Code of Cunl Procedure, 1908 while hearing an
appeal. The prowtsion empowers the Tribunal to
pass an order of stay by reference to Ruie 5 of
Order 11 of the Code of Cwil Procedure, 1908
fheremmafter “the Codce” for short). This position
was not disputed by the learned Senitor Counsel
appearing for either of the parties.
AN

8 I s well settled that mere preferring of an
appeal does not operate as stay on the decree or
arder appealed agamst nor on_the proceedings in
the court below. A pnoyer for the grant of stay of
proceedings or on the excoudion of decree or vrder
appealed aqgainst has to be specifically made (o
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the other paramount consideration: why should q
deprived of the fruits of the decree or order in his
hands merely because the defeated party has

ser ] L urisdiction of o - perior
forum. Still the question which the court dealing
with a_prayer fi

rfor the grant of stay asks itself is-
uo prevailing on the date of the

why the status quo

%date of making of the

application, for stay be not allowed to continue by
ranti. w0t the uestion why the stay

should be granted,

9. [..JIn our opinion, wiﬂegrgn}(ng an order of

stay under Order 4] Rule 5 CrC, _the appellate

court does have jurisdiction o put the party

seeking stay order on_such_terms as would

reasonably compensate the party successful at
the end of the appeal insofar as _those
proceedings are concerned. Thus, for example,
though a decree for payment of money is not
ordinarily stayed by the appellate court, yet, if it
exercises its jurisdiction to grant_stay in an
exceptional case 2 it may direct the appellant to
make pPayment of the decretai amount with
interest as a condition precedent to the grant of

stay, though the decree under_appeal does not
make provision for payment of interest by the

udgment-debtor 1o the decree-holder. Robus:

conunon sense, common_knowledge of hurarn
affairs and events gained by Judicial expenernce
and_judicially noticeable facts, over and aboue

the material available on _record -- all these
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provide use ! inputs as relevant facts for

exercise of discretion while passing an order and
formulating the terms to put the parties orn. [...]"

(Emphasis suppliéd)

69. In Malwa Strips (supra), this Court after looking into the decision
in Sihor Nagar Palika (supra) observed as under :-

“9. In terms of sub-rule (5) of Rule 5 of Order 41,
the court shall not make an order staying the
execution of the decree notwithstanding anything
contained in the foregoing sub-rules, where the
appellant fails to make the deposit or furnish the
security specified in sub-rule (3) of Rule 1. We will
proceed on the assumption that although the
word “shall” has been used in Order 41 Rule 1(3)
of the Code, the same is not mandatory in
character, and, thus, may be read as directory.
10. In Rajasthan SEB v. Ram Deo [AIR 1999 Raj
264] after noticing some of the aforementioned
decisions as also the legislative history of the said
provision, a learned Single Judge of the
Rajasthan High Court held as under: (AIR pp.
267-68, para 19)
“19. After close scrutiny of the aforesaid
observations, | am of the opinion that in view
of the provisions of subrule (5) of Rule 5 of
Order 41 CPC it cannot be held that appeal
against the decree for payment of money is not
maintainable, if fited without making
compliance with the provisions contained in
sub rule (3) of Rule 1 of Order 41 CPC and it is
the duty of the Reqgistry lo see that on
application under Order 41 Rule 5 CPC seeking
stay of money decree the appellant has to
incorporate a note m reqard to hus readiness
and willingness to comply with the directions
under sub rule {3) of Rule 1 of Order 41 CPC. If
the {1",',)1‘3(11 1< ;J_rejl}_:'rn'r_’ cryertn st the decree fOl’
payment  of money without any stay
application under Order 41 Rule 5 CPC then in
that cvent, it is the duty of the appellant to
incorporate a note an the memo of appeal in
respect of his readmess and willingness Lo
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 comply with'thé directions issued by the court

‘under'sub-rule {3) of Rule 1 of Order 41 CpC.”
11.:Weé may, “hotwever, noticé that although the
Provisions of sub-rule (3) of Rule 1 of Order 4]
have been held not to be mandatory, this Court in
Kayamuddin:Shamsuddin ‘Khan v. SBI [(1998) 8
S?C- 676] opined that non-compliance with a

the direction given regarding deposit under
sub-rule (3) of Rule 1 of Order 41 would result
in the Court refusing to stay the execution of
the decree. In other words, the upplication Jor
stay of the execution of the decree could be
dismissed for such non-compliance but the
Court could not give a direction for the
dismissal of the appeal itself for such non.
compliance.”

To the same effect is the decision of this Court
in Sthor Nagar Palika Bureau v. Bhabhlubhai
Virabhai & Co, [(2005) 4 scc 1}, wherein it
was held: (SCC pp. 2.3, para 6)

“6. Order 41 Rule 1{3) CPC provides that in an
appeal against a decree Jor payment of
amount the appellant shall, within the time
permitted by the appellate court, deposit the
amount disputed in the appeal or furnisk such
security in respect thereof as the court may
think fit. Under Order 41 Rule 5(5), a deposit or
secunity, as abovesaid, s g condition
precedent for an order by the appeliate court
staying the execution of the decree. A bare
reading of the two provisions referred to
hereinabove, shows a discretion having been
conferred on the appellate court to direct sither
deposit of the amount disputed in the appeal
or to permit such security in respect thereof
being furnished as the appellate court may
think fit. Needless to say that the discretion is
to be exercised Judicially and not arbitrarily
depending on the Jacts and circumstances ofa
given case. Ordinarnily, exceution of a money
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decree is not stayed inasmuch as satisfaction
of money decree does not amount (o
irreparable injury and in the event of the
appeal being allowed, the remedy of restitution
is always available to the successful party.
Still the power is there, of course a
discretionary power, and is meant to be
exercised in appropriate cases.”

To the same effect is the decision of this Court

in B.P. Agarwal v. Dhanalakshmi Bank Ltd.

[(2008) 3 SCC 397]
12. The High Court in this case failed to notice the
provisions of sub-rule (3) of Rule 1 of Order 41.
The appellate court, indisputably, has the
discretion to direct deposit of such amouni, as it
may think fit, although the decretal amount has
not been deposited in its entirety by the judament-
debtor at the time of filing of the appeal. But while
granting stay of the execution of the decree, it
must _take into consideration the facts and
careumstances of the case before it. It is not to act
arbitranly _either way. If a stay is granted,
sufficient _cause must be shown, which means
that the materials on record were required to be
perused and reasons are to be assigned. Such
reasons should be cogent and adequale.
13. The High Court, with respect, failed to notice
that suit was one under Order 37 of the Code.
Whether it was maintainable or not may fall for
consideration in the appeal. Even assunung that
the same was not maintainable, the question
which should have been posed by the High Court
was as lo whether sufficient cause had been
made out to reverse the decree passed in [2vour
of the appellant. LEven a decree could have been
passed having regard to the defence raised by the
respondent under Order 12 Rule 6 of the Code.
We, therefore, see no justification at all as (o why
an order of stay of the nature was passcd by the
Hrgh Court.
14. Lven if the said provision s ot mundatory,
the purposce for which such a prowmsion has bheen
inscried_should be taken into conswloration. An
cxceptional case has to be made out Jor stay of
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order of stay of execution of the decree in_its
entirety.”

(Emphasis supplied)

70. Thus, in Malwa Strips (supra), this Court unequivocally obscrvelp

71,

that although the word “shall” has been used in Order XLI Rule 5
CPC, yet the same is not mandatory in character. The Court further
observed that the purpose for which such a Provision has been
inserted, should be taken into consideration. An exceptional casco
has to be made out for unconditional stay of execution of a money
decree. Thus, it is necessary to imply that if an e€xceptional case is
made out, the Appellate court has the discretion to stay the

execution of the money decree without imposing any condition.

iii. Decisions of various High Courts on the Subject o
We may now lock into few old decisions of various High Courts on

the subject. In the case of A.A. Khan v. Ameer Khan, reported in

1949 SCC OnLine Kar 11, the High Court of Mysore has observed

as lollows (head note):-

“The court can stay execution of money decrees
pending appeal on such se curity as it deems fit in
proper cases in which sufficient cause for @ slay
has been made out, w sithout r r_eg_uiri"g_in_qlgqg{:i
that the decree amount should be deposited in
cowrt,”

(Emphasis supplied)
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72. Similarly, the Division Bench of the Saurashtra High Court in the
casc of Borough Municipality v. Firm Ramji Vashram, reported
in AIR 1955 Guj 113, has in terms held that the judgment of the
Bombay High Court in the case of Dhurnyjibhoy Cowasji Umrigar v.
Lisboa, reported in ILR 1889 13 Bom 252, cannot serve as a usclul
guide for cases under Order XLI Rule 5 of the CPC. It is further

observed therein that when the Bombay High Court decided the case

of Dhunjibhoy (supra), the provisions of the Civil Procedure Code,

1882, were applicable and therein, there was no provision similar to

that of Order XLI Rule 5 of the CPC. The relevant observations read

thus:-

“6. We are not concerned with sub-rule (4) which
deals with ex parte orders for stay of execution

pending the hearing of the application. The power

of the Court to stay execution of a decree has to
be exercised within the four corners of the above
Rule. The intention of the Legislature which
appears from the language of this rule seems 1o
be that an appeal should not automatically
operate as a stay of execution of the decree and
no order for stay of execution should be made
merely by reason only that an appeal has been
preferred from the decree.

7. The reason of the rule appears to be that the
nghts of the decree holder having been
determined by a competent Court, it 1s not fair
that he should be deprived of the fruits of his
decree merely because the judgment debtor
prefers an appeal against the decree. At the same
time if execution of the decree is likely to result in
substantial loss to the decree-holder, discretion s
given to the Court to stay execution prouvided the
other two conditions of sub-r. (3) are satispied It
ts, therefore, impossible to formulate any uniform
rule of practice and each case must he decided o
ils own facis.

8. In the case of moncy decrees, a Bench of the
Bombay High Courl decided n Dhunvibilion
Cowasyt Umngar v. Lisboa, 13 Bom 241 (A} thal
where a decree orders payment of money and
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appeal is lodged against that decree by the party
directed to pay, then on his application execution
of the decree should be stayed, so far as it directs
payment, on’ the ' judgment-debtor lodging the
amount in.Gour:t,«iunle'ss: the other party gives
security for the repayment of money in the event
of the decree being reversed.

9. If such security is - given by the successful
party, then stay of execution should not be
granted. This order was made in 1888 under the
Code of Civil Procedure of 1882. That Code did
not have any provision similar to O.41R. 5ofthe
CPC and the order must be taken to have been
passed in the exercise of the inherent power of the o
Court.

10. But after the enactment of O. 11 R. 5 in the
Code of 1908 the discretion of the Court is very
much limited and has to be exercised within the
limits > prescribed by the rule, and in a proper case
where substantial loss is likely to result to the
Judgment-debtor if a decree for payment o money )
5_execuled, the Court can stay execution of the
decree even before the judgment-debtor deposits
the amount in Court. The above decision there ore
cannol_serve as an useful guide for the cases
under O. 41 R. 5"

(Emphasis supplied)

73. In the case, Movie Enterprises v. M.S. Periasamy Mudaliro
reported in 1952 SCC OnLine Kar 14, the High Court of Mysore has

observed as under (headnote):

“Order 41, rule 5, cannot b be read as imposing any

limitation that the decrees for payment of money

should receive a consideration different from the

other decrees in_the matter _of stay pending
appeal. Therefore, there could be n. o restriction on
the discretion | of the court for staying a decree for
payment of money in suitable cases _where the

court is_ g;aggi_ed that substantiall&g;s s will result
to the applicant f no stay is made. In this view, it
cunnot _be contended _that _a decree directing
rayment of money should not be stayed unless
the decree amount is lodged into court.”
(Emphasis supphed)
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74.

79.

T6H.

In Borough Municipality (supra), the Saurashtra High Courl

referred to the Bombay High Court decision in the case of

Dhunjibhoy (supra). We must look into this decision of Dhunjibhoy
(supra).

In the case of Dhunjibhoy (supra), the Bombay High Court had
observed that no stay of execution of money decree should be granted
without asking the judgment debtor to deposit the decretal amount.
In Dhunjibhoy (supra) the Bombay High Court held that:
“A party appealing against a decree, which
directs him to pay money, may obtain stay of
execution of-decree, so far as it directs payment,
on his lodging the amount in court, unless the
other party gives security for the repayment of the
money in the event of the decree being reversed.
If such security be given by the successful party,
then stay of execution should not be granted.”
The case of Dhunjibhoy (supra) was decided by the Bombay High
Court on August 31, 1888, under the provisions of the Civil
Procedure Code, 1882, In that Code, there was no provision sunilar
to Order 41 Rule 5 of the CPC. Thercfore, the order must be taken
to have been passed by the court in exercise of its inherent powers.
On the other hand, the facts and circumstances of the present case
are governed by the provisions of the CPC, wherem there 1s an
express provision regarding grant or refusal of stay ol execution of
decree. Hence, it is not permissible to the court to have recourse to

the imherent powers of the court. This distinction makes a world of

dilterence between the two situations.

It may also be noted that in Dhurnyibhoy (supra), the suit was for

injunction restraining the defendant from crecting a bunlding wihich
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78.

79,

80.

will interfere with the free access of light and air through certain

"' windows in the Plaintiff's house. The plaintiff had obtained a decree
in respect of the windows and had also obtained a decree for

““compensation by way of damages for the injury done to the

windows. The decree also directed the defendént to pay the
plaintiff's costs of the suit. The defendant had filed an appeal and
a question arose regarding the execution of the decree so far as it
related to costs. It is in this contéxt, i:e., where the prayer was for

recovery of the amount of costs awarded by the trial court, the

aforesaid observations were made by the Bombay High Court. O s

Thus, it cannot be said as a principle of universal rule that in all
cases of money decree, the defendant should be directed to deposit

the amount in court and then only the question of stay bto
considered.

The decisions of the High Court of Mysore in A.A. Khan (supra) and
Movie Enterprises (supra) have been fbllnwed by the Rajasthan

High Court in the case of Bansidhar v. Pribhu Dayal, reported in
1952 SCC OnLine Raj.

Then the question is: [s there an established practice that the
execution of money decree should not be stayed unless the
Judgment debtor deposits the decretal amount in court, and on
such deposit, the successful party be permitted to withdraw the
money on furnishing security to the satisfaction of the court. We do
observe that in a iarge number of cases where a money decree is
passed, this Court generally does not grant stay unless the
defendant deposits the amount in court. But this appears to be a

rule of prudence and not a principle of law of universal application.
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83

We also believe and hold that this practice based on the rule of
prudence should ordinarily be followed by appellate courts. The
practice of not granting stay in money decrees except on condition
that the decretal amount be deposited in the court, and the
successful party be permitted to withdraw the same on furnishing
security to the satisfaction of the trial court appears to have been
well entrenched, and for good reasons. [See: Central Bank of India

v. State of Gujarat, reported in (1987) 4 SCC 407|

Hence, the term “sufficient cause” occurring in Order XLI Rule 5 of
the CPC has got to be interpreted and understood in the light of the
aforesaid discussion. After all, what is “sufficient” One may again
turn to Black’s Law Dictionary. “Sufficient” means “adequate-
cnough” as much as may be necessary-equal or it for end
proposcd and that which may be necessary (o accomplish an

object.

iv. Meaning and Import of “sufficient cause” under Order XLI

Rule S of the CPC

Having regard to the case law discussed above and for reasons to be
recorded, we are inclined or rather persuaded to ta<e the view that the
benelit of stay of execution of a money decree mav be granted by the
Appellate Court unconditionally, if it:

I 1S epregiously perverse;

i 1s nddled with patent illegalities;
ut. 1 facially untenable; and/or

v such other exceptional causes similar in nature.

The aloresaid factors would bring the case within the purview ol
“exceptional case” for the purposc of granting benefit of unconditional

stay ol the execution of money decree.
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84+ We are at one with' the' submission canvassed on behalf of the
{defendant that ip COntradisﬁnction to Order XLI, the word “depos:t”
does not-figure in Riile 1 (3), Rule 5(5) and Rule 5(3)'respéctively.

85, Under Rule 5(3):sub-clavise (c) - security has to be furnished for “que
... tperformance” -of-the decree. We find it difficult to read any mandate for
direction to deposit the decretal amount. :

. upon the court to record Its satisfaction for stay of execution such
decrec. Therefore, Security can be in the shape of Property, bond, or

undertaking from the appellant to abide by the decree, seeking stay of
execution.

87. However, there IS No provision under Order XLJ Rulc 5 of the CpPC

Imposing a mandate to deposit cash security as the only mode of

security for execution of the decreg

of the petitioners that in view of 1}¢ sccond Proviso to Order IXRule 13
of the CPC, the defendant could be said to have had the requisite
“knowledge” of the date of hearing and sulficient time to appear. It was
sought to be argued vehiemently tha the delivery of suit Papers and th=
order granting ex parte injunction dated 12.10.2020 could be said to
be valid service of summons. In this regard. strong reliance was sought

to be placed on the decision ol this Court N the case of Sunil Poddar
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90.

91.

92.

(supra) and the Delhi High Court judgment in the case of LT Foods

(supra) respectively referred to above.

We do not find any merit in the aforesaid submission, for the simple
reason that the sccond Proviso to Order IX Rule 13 of the CPC would
come into play only when there is “irregularity” in the service of
summons (for mmstance, the publication In wrong newspaper, no

acknowledgment on duplicate summons being received etc).

This has been well explained by this Court in its decision in Basant
Singh v. Roman Catholic Mission, reported in (2002) 7 SCC 531. In
the case in hand, the High Court has noted that prima facie there was
nothing on record to establish valid service of “summons”. If that be so,
the second Proviso would not come into play. This proposition is again
well explained by this Court in its decision Sushil Kumar Sabharwal

v. Gurpreet Singh & Ors., reported in (2002) S SCC 377.

In the aloresad context, the rehance placed on behalf the petitione—s,
on the decision in Sunil Poddar (supra) is of no avail. The undisputed
facts in the said case were that the parties had already filed their
pleadings betore the cwil court much prior to the case being transferred
to the DRT. The parties were also aware of the transfer of the sut to
the DRT Despite such knowledge the party concerned consciously
avoided scrvice of summons in those proceedings. The decision in

Sunil Poddar (supra) is distinguishable on the facts.

In the case on hand, the Division Bench in its impugned judgment has
pruna facie noted that there was nothing to indicate whether:
() the phonills had actually served all the documents with their

nohices under Opder XXXIX Rule 3 and;
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* = 1b) the deferidant Was actually made aware with sufficient time of
the claim as regards the next date of hearing in the proceedings.

93.31In the same manner fhe decision of the Delhi High Court in LT Food
* “(supra) is also of no‘avail as the same is distinguishable on the facts.

'94.We now: proceed-to ‘deal with the submission canvassed. by Mr. Gauravv
‘Pachnanda, the learned Senior Counsel in rejoinder as noted by us in
paras 35 and 36 respectively of our judgment.

vi. Reading of Section 36 of the Arbitration Act and Order
@, ~ XLI Rule 3 and Rule 5 respectively of the CPC

95. At this stage, we need to clarify something important. At the outset, we
must state that this litigation has nothing to do with Section 36 of the
Arbitration Act. In the present litigation, we are only concerned wi
Order XLI Rule 3 and 5 respectively, of the CPC. We are referring to
Section 36 of the Arbitration Act only for the limited purpose of
answering the specific contention raised by Mr. Gauray Pachnanda. ‘n
other words, whether the learned counsel is right in cxleﬁding the
analogy of Section 36 of the Arbitration Act to the present case or rio;r
to the provisions of Order X1| Rule 3 and 5 of the CPC, is inappropriate.
For this limited purpose only, we have thought fit to look into the two
decisions of this Court one in the case of Sepco Electric Power
Construction v. Power Mech Projects Limited, reported in 2022 SCC
OnLine SC 1243, and the other, in the case of Pam Developments

Private Limited v. State of West Bengal, reported in (2019) 8 SCC
112

96. Section 36 reads thus:

*36. Enforcement.—(1 ) Where the time for making
an _application to set aside the arbitral_award
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under section 34 has expired, then, subject to the
provisions of sub-section (2}, such award shall be
enforced in accordance with the provisions of the
Code_of Civil Procedure, 1908 (5 of 1908), in the
same manner as if it were a decree of the court.

(2) Where an application to set aside the arbitral
award has been filed in the Court under section
34, the filing of such an application shall not by
itself render that award unenforceable, unless
the Court grants an order of stay of the operation
of the said arbitral award in accordance with the
provisions _of sub-section (3}, on a separate
application made for that purpose.
; (3) Upon filing of an application under sub-section
O (2) for stay of the operation of the arbitral award,
the Court may, subject to such conditions as il
may deem fit, grant stay of the operation of such
award for reasons lo be recorded in writing:
Provided that the Court shall, while
considering the application for grant of stay in
¥ the case of an arbitral award for payment of
money, have due regard to the provisions for
grant of stay of a money decree under the
provisions of the Code of Ciuil Procedure, 1908
(5 of 1908).]
Provided  further that where the Court 1s
satisficd thal a Prima facie case is made oul

{hat,
. (a) the arbitration agreement or contracl
O which is the basis of the award; or

(b) the making of the award, :
woas induced or effected by fraud or corruption,
i shall stay the award unconditionally
pending  disposal of the challenge under
section 31 to the award.

Explanation  lor the removal of doubts, 1l ts
hereby clarified that the above proviso shall apply
to all court cases ansing out of or in relaton o
arbitral proceedings, irrespective of whether the
arbitral or cowrt proceedings were commenced
prior Lo o afler the  conunencernent of the
Arbitration and Conciliation. (Amendment; Act,
2005 (3 of 2010)°

(Emphasis supplicd)
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97.

98.

99,

~Section 36’"6f:_i]i:1e 'Af'bitfgﬁdn Act was substituted vide the Arbitraﬁop

an&Conqiﬁaﬁgﬁg(AmEﬁament) “Act 2015 (for short, “the Amendment
Act; 2015". ‘Piior to the 2015 Amendment, the mere filing of an
app_li_c;ationw;:t;a,!len'gigg,.arbitral.:-awaz:'d under Section 34 of the
Arbitratiqn;ﬁdiﬁvfasgﬁzzxdérstpod in many quarters as a stay of the award
in | _f_ft,a;mg oftberglg_aln,_ended Section. 36 of the Arbitration Act.

This "autqmatic stay” became a subject matter of legal debate as being |
a great obstacle to the ease of enforcement of arbitral awards. In s
circumstanc,cs,-and with a view to address this lacuna, the Am endment
Act, 2015, was introduced in the Arbitration Acl. Urder the
Amendment Act, 2015, the existing provision in Section 36 was wholly
substituted. Sub-section (2) of the amended provision provided that t
filing of an application to set aside the arbitral award did not by itsg
render the award unenforceable unless an order was passed by
“granting a stay on the operation of the award pursuant to a separate

application filed to that effect”. Therefore, Scetion 36(2) of the

&

In Hindustan Construction Company & Anr. v. Union of India &
Ors., reported in (2020) 17 SCC 324 1his Court held that theze would

Arbitration Act contemplated a separate application seeking s:ay.

be no automatic stay on the enforcement of an arbitral award under
Section 36 of the Arbitration Act due 1o the mere fact that an
application to set aside the award under Section 34 had been field
before a court. In the said case, the constitutional validity of Section
87 of the Arbitration Act as inserted by Section i3 of the Arbitration
and Conciliation (Amendment) Act, 2019 (for short, “the Amendment
Act, 2019”) was challenged along with repeal of Seetion 25 of the
Amendment Act, 2015 by Section 15 of the Amendment Act, 2019. This

Court in the final analysis held as under:
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1.

The language of Section 36 of the Arbitration Act does not warrant
an automatic stay on the enforcement of an arbitral award due to
the mere filing of a Section 34 petition.

The legislature, by inserting Section 87 and dcleting Section 26
through the Amendment Act, 2019, had subverted the purpose of
the Arbitration Act, 1996 and the Amendment Act, 2015, and was
contrary to public interest because it sought to revive the pre-2015
Amendment automatic stay rcgime that was a major cause of
delay to the disposal of arbitral proceedings, and thus, the Court
declared Section 13 and 15 of the Amendment Act, 2019 as
manifestly arbitrary and unconstitutional as being violative of
Article 14 of the Constitution.

The ratio in the BCCI v. Kochi Cricket Put. Ltd., reported in
(2018) 6 SCC 287, was the position of law, prevailing at that time
and would be used to interpret the applicability of the Amendment
Act, 2015, to the arbitral proceedings and proceedings in relation

to them.

100.Scction 36(3) oi the Arbitration Act provides that upon such an

application being [iled, the court may grant a stay “subject to such

condilions as it may deem fit” for reasons to be recorded in writing. In

terms of Scction 26(3) of the Arbitration Act, the Court is conferred with

the discretionary power to grant a stay ol an arbitral award. Such

discretionary power flows from the usage of the words “may” lor grant

ol stay and the employment of the phrase “such conditions as it may

deem [it” for the conditions that may be imposed if a stay was granted.

Therefore, in terms of Section 36(3), the court retains its discretionary

power to grant a stay of an acbitral award.
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101. Further, the first: Proviso to' Section 36(3) provides that if the arbitral
‘award .was for paymerit of money, the court shall have “duc regard” to

the provisions for- grant of stay of money decree under the CPC.

to 2021. In 2021, Section 36 of the Arbitration Act was once again
amended with:- retrospective effect from 23.10.2015,
Arbitration and- Conciliation Amendment Act, 202] (fo
2021 Amendment"). The 2021 Amendmcnt, inter alia, mtroduced a
second Proviso to Section 36(3) which brovidcd that if a prima fao
case is made out that either the arbitration agreem

is the basis of the award, or the making of the

vide the
r short, “the

ent/contract which

award was indiiced or

cllect by fraud or “corruption, the Court “shall” stay the award

“unconditiona!ly'- pending the disposal of the challenge. o

L)

103. As is clear from a Plain reading of the second Proviso referred to

It was provided that if, inter alia, the making of the

above,
award was induced

or cfiected by fraud or corruption then the court was mandatcid to stay

O

I argue that

the award and such a stay was to be unconditional

5 104. Mr. Gauray Pachnanda, the learned Senior Counsel woul

the courts cannot grant the benefit of unconditional stay of an award

In cases other than those covered by the second Proviso 1o Sect 1on 36(3)

ol the Arbitration Act. In the same manner, according to the learned

Senior Counsel, when it comes o staying o moncy  decree

unconditionally, the Judgment-debtor needs to make out more than a

pruna facie case of fraud or corruption, or something analogous 1o the

same, and it is just not sufficient to point out our se

the judgment granting money decree.

nous mlirmities in
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105. In the aforesaid context, we must look into the decision of this Cou-t
in thc Sepco Electric (supra). In the said decision, this Court was
dealing with an appeal against a judgment of the Delhi High Court
where the learned Single Judge had granted a stay of the arbitral award
subject to deposit of 100% of the award amount. This order was passed
in an application filed under Section 9 of the Arbitration Act which was
heard together with an application under Section 36(3) of the Act in a
connccted petition. This decision was affirmed in appeal by this Court
which held that there were no grounds made out ior interfering with

the judgment below.

106.This Court, while considering the contention of the appellant therein
observed that a court may grant an unconditional stay if it is
appropriate to do so. While so observing, this Court stated that
unconditional stays were covered by the second “roviso to Section
36(3). The relevant portions of the judgement are extracted below:

“The power under subsection (3) of Section 36 to
grant stay of an award is coupled vunth the duty
lo impose conditions which could include the
condition of securing the award by deposit in
Court, of the amount of the Award. It may be true
as arqgued by Mr. Vishwanathan that the Court
may not tmpose condition for stay, if it deems

appropriate not to do so. The power of Court to
grant unconditional stay of an Award is not
unfettered. The power of unconditional stay is
subject to the condition in the sccond provisc that
The Court is satisfied that a prima facie case (sic)
s made out that
() the arbitration agrecment or contract whi=h is
the busis of the award; o
(u] the making of the awdard, was induced or
effected by fraud or corruption”

(anphisas supplied)
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107.While ﬁﬁsCom'achqbwlédged'théi'qn unconditional stay could be

granted in .appropriate cases, it quickly followed up saying that the
_;power togrant&an;tiﬂconditi‘dﬁ'a’l-*Staj isgoverned by the second Proviso
- to Section 36(3).: This ‘may. indicate that the Court acknowledged the

-gtant. of an . unconditionat Stay to the existence of the grounds

lOS.Notwithstanding the above, this Court in order to fortify its C()nclus°1

in the case, subsequently also noted that the appellant therein was not
able to show any cogent and glaring error that went to the root of the
award. This observation was repeated later where the Court stated that
1o cogent ground had been made out even, prima facie, for intcrrfcrmo

with the unpugned award, The relevant observations are extracted
below:

any cogent and glaring error which goes to the
root of the award. The contention of the award O
being opposed to the public policy of India, is
devoid of any particulars whatsoever.
xX0c xxx XXX

35. It is not in dispute that there is an award of

Rs. 142 Crores in Javour of the Respondent. ng

cogent ground has been made out even prima

facie, for interference with the Impugned award.
XX XXX XXX

37. We find no ground at all to interfere. The
Appeals are djsmisscd. ...... 4
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109.After arriving at such a finding, this Court procceded to dismiss the

appeal. Therefore, the observations referred to above formed part of this

Court’s reasoning in arriving at ils decision.

1 10.The aforesaid observations of this Court would suggest that the Court

O

~

thought it fit to consider the merits of the award at a prima facie level
in order to decide whether the conditional stay of the award was
Justified or not. In the facts of the present case, the Court felt that it

was justified.

In light of the abovementioned observations, it is possible to
legitimately argue that if the second Proviso to Section 36(3) was the
sole source for granting an unconditional stay, there would have been
no occasion for the Court to examine whether any prirma facie cogent
ground that went to the root of the award is forthcoming or not.
Therefore, by relying upon this Court's observations, it could be
plausibly argued that in exceptional cases an unconditional stay can
be granted even in cases not arising under the second proviso to
Section 36(3). Such unconditional stay would instead be relatable to

the main part of Section 36(3).

-The above reading of Sepco Electric (supra) would also be in tune with
the discretionary power of the court under the main part ol Section
36(3) both with respect to the power to grant stay and the power to
impose conditions il a stay is granted. After all, it is not inconceivable
to contend that a power to impose conditions wauld also include the

power not to imposc conditions.

-Be that as it may, Sepco Electric (supra) docs not clearly answer the

question whether an unconditional stay can be granted in cases not
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¢ & eovered-by the second Proviso to Sectiog 36(3). This confusion remains
+ because while the Court states an unoéndiﬁonal Stay can be granted

second proviso.,

114 This Court in Pam Developments (supra) had occasion to considcr the
nature of applicability of provisions of the CPC vis-a-vis the proceedings
under the Arbitration Act, and specifically, the interpretation of the
phrase “due regard” appearing in the first Proviso. The rcspondca

i therein had preferred an application seeking an unconditional stay of
the arbitra] award on the strength of Order XXVII Rule 84, CPC which
inter alia exempted Government from furnishing a Security while
seeking stay of a decree. Aggrieved by the application being allowed b

the Calcutta High Court, the appellant-award holder approached this
Court.

115.This Court allowed the appeal and directed deposit of the award
amount as a condition for continuing the stay. The Court reasoned that

the exemption from furnishing security under Order XXVII Rule 8A tﬁl

J would otherwise be applicable to the ordinary civil proceedings could
not be strictly applied to the arbitration proceedings. Thercfore, (he
respondent-government could not have relied upor: that provision to

avoid furnishing security for staying the award. The Court further held

that even if the exemption from furnishing security was made

applicable to the arbitration proceedings, such exemption would ot

extend to making deposit of the award amounts. This was based on the

e Court’s interpretation of (he difference between Order XXVII Rule 8A
which was introduced in 1937 and exempted furnishing of ‘securitv’

and sub-rule (5) of 2ufe 5 of Order XLI that was itroduced in 1976
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and which differentiated between ‘security’ and ‘deposit’. The Court
also referred to the implications of a provision introduced during the

colonial period and its continuance in the present constitutional set-

up.

116.This Court in Pam Developments (supra) held that the phrase “due
regard” would only mean that the provisions of CPC are to be taken
into consideration and not that they are mandatory. The rclevant

observations are extracted below:

“30. In our view, in the present context, the
phrase used is “having regard to” the provisions
O of CPC and not “in accordance with” the
provisions of CPC. In the latter case, it would have

been mandatory, but in the form as mentioned in

Rule 36(3) of the Arbitration Act, it would only be

directory or as a guiding factor. Mere reference to

% CPC in the said Section 36 cannot be construed in
such manner that it takes away the power

conferred in_the main statulte (i.e. the Arbitration

Act) itself. It is to be taken as a general quideline,

which will not make the main provision of the
Arbitration_Act_inapplicable. The provisions of

CPC are to be followed as guidance, whereas the

prouvisions of the Arbitration Act are essentially to

Noisd be first applied. Since, the Arbitration Actis = self
O contained Act, the provisions of CPC wll apply

\
p g

only insofar as the same are not inconsistent with
the spirit and provisions of the Arbitration Act.”
(Emphasis supphed)

117.01 the strength of the above reasoning, this Court held that the
exemption from furnishing security could not be applied to ths
arbitration proceedings. The Court clavified that while courts must
have duce regard o the CPC, they are not nigdly bound by its
provisions. The CPC serves as a guiding framework rather than a strict
mandate because the Arbitration Act bemg a sellf-contaimed Actis Lo be

first apphed by the court
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wherever the government was the judgtnent-debtor in the arbitration
Proceedings; it\would be €rititled to an ur'icbnditiona] stay on the mere
filing.of an application under Section 36(2). |

also be argued that Insisting on a conditional stay in all cases of a
money award would be a rigid application of Order XLI Rule 5. This is
because Rule 5 mandates the furnishing of ‘security or deposit aso
condition for graium{; stay. Relying on Pam Developments (supra), it
could possibly be argued that “dye regard” to the Provisions of CPC.
especially Order X[ Rule 5, would not mean a mandatory grant ¢f
conditional stay in all cases. This is because the Provisions of the Act,
especially Section 36, would have to be first applied whcrcirbx

discrctionary POwWer is vested in the court.

120. If the first Proviso has 1o e Interpreted as done in Pam Developments
(supra) and merits of the award have to be considered on g prima facie
level as done in Sepco Electric (Supru), it is difficult to rule out the
exisience of an unconditional slay in cases outside the second Proviso
A closer analysis of the decision in Sepco Electric (supra) and th s
Court’s mnterpretation of the first proviso in Pam Developments (supraj
Suggests that unconditgonal stays can be granted even in cases oulside

the second Proviso.
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121.At this stage, we muast look into one decision of the Bombay High Court

in the case of ITD Cementation India Ltd. v. Urmi Trenchless
Technology Put. Ltd., reported in 2020 SCC OnLine Bom 10611,

wherein the High Court after referring to and relying upon Pam

Developers (supra) observed as under:

“11. The provision of Section 36{3) are clear, that
one _must have regard to the provisions of the

spectfically the provisions of Order 41 Rule 5
while addressing the question of stay. The words
‘have due regard’ have received judicial
interpretation.  Certainly there is no bilanket
prolubition_barring a Court from unconditionally
staying either a money award or a money decree.
The three-fold requirement of Order 41 Rule 5(3)
will have to be kept in mind. But, as the Supreme
Court held in Pam _ Developers Private
Limited v. Stlate of West Bengal (2019) 8 SCC 112
the provisions of Order 41 Rule 5 are for
yudance. They do not indicate that a Section 36
Cowt lacks _all discretion to grant an
unconditional _stay. That said, it i1s equally well
settled that a _strong and exceptional case must
he made for unconditional stay of a money decree
or a money award. The three matters to consider
under Order 41 Rule 5(3) are (a) whether the
Applicant will be put to a substantial loss if stay

the application and (c) whether the Applicant has
Jurnish sufficient security to satisfy any ultimate

see howw the question of substantial loss arises
The fact that it has suffered an Award is neither
here or there. The third requirement is that the
party applying for stay must show sulficient
sccunty. There is no such attempt made.”
(Emphasis supplicd)

In such cucunstances referred to above, we find it difficult to subscribye
to the subnisswen of Mr. Gaurav Pachnanda, that even for the P pose

ol grant of benehit ol unconditional stay of money decree under Ogeler
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to the same is only to be seen for the purpose of granting benefit of
unconditional stay of execution of money decree then in such
circumstances, the decree holder may argue that although there no
not be a valid service of summons (o (he defendant/judgmcnt-dcbtor

yet, the same by itself would not be sufficient to grant the benefit of

nothing buy serious miscarriage of justice.

Vi. Relevant aspects which the High Court looked into for the o
pPurpose of granting unconditional stay

125.The first thing that the Division Bench of the High Court looked int 5
was that the suit hag proceeded in the absence of the respondent

herein. In the aforesaid context, the findings recorded by the Division

L=l

Bench may be looked into-

“168. We also Sind prima facie substance in the
Contentions of Mr. Nigam and My Kaul that the
manner in which, after excluding all defendants
Jrom the pProceedings, the entire tral of the suit,
arquments and rendition of judgment took place
solely in the presence of the Plaintiff Lifestyle,
may not sustain legal scrutin 7
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169. The learned Single Judge has repeatedly
observed, tn the impugned judgment, that
Amazon Tech was deliberately stayina away
[from the proceedings despile being aware of their
pendency, and has relied, for the said purpose,
on the order dated 5 September 2022 passed in
the suit. A reading of the order discloses that the
appearance of Counsels are noted only for
Defendant 2 Cloudtail and Defendant 3 ASSPL.
The mere fact that learned Senior Counsel
appearing for Cloudtail advanced a submission,
on behalf of his client as well as on behalf of
Amazon Tech, that they were willing to suffer
reasonable damages, cannot be seen as proof of
Amazon Tech being aware of the proceedings or
deliberately refraining from participating therein.
Even prior to this date, Amazon Tech had been
proceeded ex parte on 20 April 2022. As a malter
of fact, therefore, Amazon Tech was never present
before the learned Single Judge on any date of
hearing.

170 When one peruses the orders passed in the
swuil, wms-a-vis the notings of the Registry, it
becomes apparent that, in fact, no summons in
the st were ever served on Amazon Tech. This,
to our nund, s a serious infirmity, which may
plague all other proceedings. Amazon Tech was
proceeded ex parte, by the learned Single Judge,
on 20 Aprid 2022. In the order passed by the
learned Joint Registrar on 7 July 2021, which
was the immediately preceding effective date, it
was specifically noted that there was no report
regarding service of the suit on Amazon Tech. In
the cireumstances, Lifestyle was directed to file
an aflfidavit of service. No affidavit of servicz was
filed by Lifestyle, between 7 July 2021 and 20
Apnl 2022 The only affidavit of service which
was fied by Lifestyle was of 25 March 202 1. That
affidawmt enclosed, by it, an email dated 8 March
2000 No cmadd, after 8 March 2021, was sent by
Lifestyic to Amazon Tech. There s no question of
the summons having been served by the email
duaied & Alarch 2021, as the delay in filing pricess
Jee was condoned ondy on 16 April 2021. Afier 16
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2020, as well gs by way of attachment to the
email dated 8 March 2021 , all the documents
relating to the suit, as well qs applications filed
therewith, were Jorwarded Amazon Tech.
Besides, due compliance with the requirements of
the prouviso to Order XXXIX Rule 13 of the cpc
was also ensured. [n these circumstances, My
Pachnanda’s submission is theat the learned
Single Judge was correct tn holding that Amazon
Tech delibe'r(.ztely absented uself from the
Proceedings and cannot, now, therefore, seek to
raise a grievance that it was pProceeded ex parte.

172. We cannot, in law, accept the submission.

173. The law does not require a defendant (o
enter appearance in a sui, unless summonss n
the suit qre served on it. The Commercial Courts
Act, 2015 contains strict pProusions in that regard.
No amount of service, on the defendant, of the
papers relating to the suit, by the plawntiff, absent
actual summons issued by the SULl, can compel g
defendant, in law, to enter appearance. The lguy
does not permit a defendant (o be proceeded €ex
parte, even bhefore Summons in the sSut are served
onit. This is plain, and elementary. The learned
Single.ludge could naot, therefore, hape proceeded
against Amazon Tech ex parte on 2 Apnil 2022,
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even before formal summons in the suit had been
served on it. In doing so, it appears that the
learned Single Judge was not made aware of the
order passed by the learned Joint Registrar on
the immediately preceding date, i.e. 7 July 2021,
in which it was specifically noted that there was
no report reqarding service of the suit on Amazon
Tech. In holding that Amazon Tech hed not
appeared despite service and, therefore,
proceeding against Amazon Tech ex parte,
therefore, we are of the opinion that the learned
Single Judge materially erred in law and on facts.

174. This, by itself, is a lapse serious enough to
vitiate all proceedings in the suit after 20 April
2022, at least insofar as the appellant Amazon
Tech is concerned. It also, therefore, suffices,
even by uself and independent of all other
considerations, as enough to  justify
entertainment of the present appeal without
requiring any deposit of the decretal amoun: to be
made by Amazon Tech.

175. We also find considerable substance in the
submussion of learned Senior Counsel fer the
appellant Amazon Tech that, in any event, all
these developments took place at a time when the
damage claimed by Lifestyle were only to the
tune of ¢ 2,00,05,000/-. Enhancement of these
damages are necessanly to be proceeded by an
amendment of the plaint, of which Amazon Tech
had to be put on due notice. This was never done.
In fact, the wnitten subnussions filed by Lifestyle,
which enhanced the damages, earlier computed
at ¢ 20,005,000/ 1o 3780 crores, were also not
served on the Appellant Amazon Tech. [n
accepting the enhancement of the claim for
damages, therefore, we agree with learned Senior
Counsel jor the appellant Amazon Tech that the
learned Single Judge has not acted strictly in
accordance wunth the lano

176. In some cucumstances, we are also of the
opinon that  fifestyle cannol seek  sanctuary
behind Order VI Rule 2 or Order VI rule 7 of the
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Rule 2, in Jact requires q plaint, seeking recovery
-ofs money; to state the precise claimed amount.
T?zepro S0 to Order VIT Rule 2 applies only in

Submission of Lifestyle that it was not pressing
Jor its prayer for renditio, of accounts. In that
view of the matter, the proviso 1o ¢ Irder VIf Rule 2
of the Ccpc would not apply, and the main
Provision, which requires the precise claim to pe
quantified in the suit, would apply with qli Jorce.

pPrecise amount quantified in the sy was
only ¢ 2,00, 05,000/ . There s ¢ herefore,
substance in the contention of learned Senior
Counsel Jor Amazon Tech that, without aqn
amendment of the plaint, the damages coulq not
have been enhanced, much less 1o ¥ 3780 crores.

177. Order vyr Rule 7, plainly, does not apply, as
it exempts q plaintiff from requiring to claim
“general or other relics”, apart from the specific

relief sought in the plaint.

178. In any event, what lies at stake, here, s
Something far moyre empirical. The question that
Is required to b addressed is whether (i} a claim
Jor damages, assessed in the plaint ar
2,00,0s, 000/ -, could be inflated to ¢ 3 780 crores
merely in written Submissions filed by 1he
plaintiff afier conclusion of arguments, without

against whom the enhanced damages were
claimed aqne (i) the Court would, i such
circumstances, have awarded damages in ¢xees
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of ? 336 crores, withoul any prior opportunity to
the concerned defendant to contest the proposed
Jjudgment.”

126.The second relevant aspect that the Division Bench looked into was
the fact that there were no pleadings of infringement against the
respondent herein worth the name. In this regard, the following

observations are relevant:

“156. Mr. Sai Deepak, appearing on behalf of
Lifestyle and supplementing the submissions
advanced by Mr. Pachnanda, sought earnestly to
convince us that the requisite factual basis or
alleging involvement of Amazon Tech wn the
infringement of Lifestyle’s registered trademark,
is forthcoming in the plaint. We are unable to
agree,

157. We have already set out, from para 29 of the
present judgment on words, the reievant
averments contained in the plaint. We do not find,
therein, any prnima facie sustainable allegation of
tnvolvement, by Amazon Tech, in any
infningement of Lifestyle’s reqistered trademark.
158. Para 41 of the plaint alleges that Amazon
Tech is, under its  brand ‘SYMBOL’,
‘manufacturing, offering for sale and/or selling
products which bear the infringing logo mark.
These allegations are completely defeated by the
assertions in the rephcation filed by Lifestyle, to
the written statement of Cloudtail - also
reproduced  supra - that it was Cloudtail
manufacturing and selling the apparel bearing
the mark, and, thercby, infringing Lifestyle's
reqgistered trademark.

159. Para 41 goes on lo state that ASSPL was
seliing products of Amazon Tech on its platform
under the trademark “SYMBOL', bearing the
wfringuy  mark.  This  alleqation,  again, s
mcorrect. The products soid by ASSPL were not of
Amazon  Tech, but  of Cloudiail.  The only
conncction of Amazon Toch, with the suwid
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lioehsq ﬁ'pn'z,ﬂmazon Tech. This'does not, in any
way, connect Amazon Tech {yith the infringing

160. . In. fact, . after making such ‘bald ang

unsubstdntiated allegations,  Lifestyle, in the

para 48 of the plaint alleges that it was an
‘admitted case of Defendant No 3 (ASSPL) that
orders for the infringing product of the Defenciant
No 1 (Amazon Tech) are being fulfilled by
Defendant No 2 (Cloudtail)”, without any such
‘admitted cqse” being availapile on record. The
plaint does not disclose where this “admission” s
lo be found.

lo place reliance qs Supporting the JSinding of the
learned Single Judge, in the impugned Judgment,
that Amazon Tech, Cloudtail ang ASSPL,
constitute a “cohesipe comumercial entity”. We find
no such inference being forihcouu’ng Jrom the
affidavits, In any case, we are not concernec,
here, with the interlink, as commercial entities,
between Amazon Tech, Cloudtail and ASSPL.
They are, admittediy, indepencdlent commercial
enlities, as. was, in fact, noted by the learned
Single Judge in the order dated 12 ( Jetober 2020,
reproduced n para 19 of the tmpugned
Judgement. What is (o be seen 1s whether there
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127.The third aspect which the Division Bench looked into was one

relating

3,36,02,87,000/- towards damages

was any material to indicate tnvolvement of
Amazon Tech in the allegedly infringing activities
of Cloudtail. There is, in fact, none.

162. Apart from this, the plaint only refers,
repeatedly, to the infringing mark as belonging to
Amazon Tech and has having been adopted by it.
No factual basis for these allegations is
Jorthcoming.

163. We have already explained, in para 18 to 26
supra, why it cannot be said that any substantial
allegation of involvement, by Amazon Tech, in the
allegedly infringing actwvities of Cloudtail, by
affxation of the mark on the apparel sold by it,
can be said to exist.

164. This, therefore, is not merely a case in which
damages have been awarded against Amnazon
Tech without any finding, by the learned Single
Judge, of involvement, in the alleged infringing
activities, but is, in fact, a case where no such
pleadings exist.”

lo no pleadings for the purpose o claiming Rs.

recorded arc:

“136. Leave alone the [act that there were no
pleadings, claiming ? 336,02,87,000/-, there
were also no pleadings on the basis of which is
claim could be supported or sustained. The
learned Single Judge has herself ventured into an
exercise of computing the awardable damages as
¢ 336,02,87,000/-, withou! the said exercise
being supported by any pleadings of Lifestyle
The position that has resulted 1s, thervefore, that
() the pleadings of Lifestyle only justified
dumages of < 2,00,05,000/ -,

() unthout amending its pleadings, lLifestyle, in
s wnlicn subnussions before the learned Single
Judge., worked out the damuyes (o which it was
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crores, - claimed by Lifestyle in its written
Submissions, or  the damages of @
336,02,87, 000/ -which ultimately came to pe

amount of ¢ 336,02,87,000, -“which was
ultimately Qwarded, is not 1o pe Jound anyrwhere
in the Pleadings of Lifestyle.

138. The basis Jor the claim Jfor damages are, at

legal truism that evidence cannot traverse the
pleadings

that the learned Single Judge had recorded no findings as re

obscrva(mns are as under:

1492, With grealest respect, it appears lo us that
the impugned Judgement is more concerned ith
the  fact that - e-infringement 8 a new
phenomenon, and that it s very difficult to
dentify the actual players in the act. Pargs 42 to

11 of the impugned Judgment deq; with the

refers 1o intermediary liability, which &5 of no
Particular relevance, gg Amazon Tech does not
claim uself to be an intermediary. We may note,

gards the

role of the fespondent herein in the alleged infringement. The relevan
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even at this juncture, that the learned Single
Judge has, in para 99 of the impugned judgment,
observed that Amazon Tech was identifying itself
as an inlermediary. This s a prima facie
erroneous finding. At no point of time has Amazon
Tech claimed to be an intermediary. In fact, in
earlier orders passed in the suit, particularly in
the orders dated 2 March 2023 and 7 August
2023 — which the latter was passed by the
learned Single Judge herself - it has been
correctly noted that Defendant 3 ASSPL was
claiming to be an intermediary and was, in fact,
one. In the impugned judgment, therefore, the
learned Single Judge has proceeded on an
apparently mistaken assumption that Amazon
Tech was also claiming to be an intermediary.
143. Returning to the findings in the impugned
Judgment, following the adverse observations
regarding the menace of e-infringement is ¢ new
species of trademark infringement, which poses
significant challenges in localising of liability, the
learned Single Judge proceeds, in para 95, to
characterise the present case as a case of ¢
infringement — with which there can be no serious
cavil. Following this, however, the learned Single
Judge was on to note that the brand ‘Symbol’,
being used by Cloudtail, was owned by Amazon
Tech. This is also; however, is difficult to
understand how the ownership, by Amazon Tech,
of the brand ‘Symbol’ is of any relevance. The
mark ‘Symbol’ is, quite clearly, not infringing n
nature.

144. In fact, even the plaint in the suil does not so
assert. The case that Lifestyle has sought to buld
up, in the plaint, is that, as the infringing rnark
figured on the same apparel, which bore the
‘SYMBOL’ mark of Amazon Tech, Amazon Tech
could not escape liability from the tort of
infringement by wuse of the mark. In  ow
considered view, the said plea, which has
apparently found favour with the learned Siagle
Judge in the impugned judgment, has no basis
law.

I15. The leurned Singic Judge procecds i lag
considerable stress on order dated 5 Septerr:ber
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defenaam,%ti@zziaiﬁgﬁr. and on behaif of the
defendant no:'1 s willing o suffer a decree of
injunction 'and:“‘al§6"fgr Paying reasonable

damages to the plaintiff »

behalf of Amazon Tech, admitting its liability for

o pay damages.
Sgnificantly, prior to the passing of this order,
Amazon Tech had air, Y been proceecied ex
parte on 20 April 2022, Lven if were to be

2,00,05,000/ - In the face of this claim, it would
be preposterous to hold that the order dated 5
Sepzcmbcr-2022 amounts to an admission, by
Amazon Tech, to suffer damages of ¢
336,02,87, 000/ -, Before Qwarding  guch
damages, therefore, it was incumbent on the
learned Single Judge to render Specific findings of

“closely relateq lo or interlinked with each other”
Para 48 records that “it is Q@ matter of public
klwwledge that the Www.amazon.in Platform is
closely linkeq with Defendant o, 1%, ie-the

ASSPL, je. all the dcfendanls, were acting in
concert and were one commercial entity.

1497. We also Jfind, prima facie, that the learned
Strgle Judge has. in para 52 of the impugned
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Judgment, completely misread the Licensing
Agreement dated 23 December 2015 as fastening
liability on Amazon Tech for infringement
whereas, in fact, it does nothing of the kind. The
learned Single Judge observes that the License
Agreement dated 23 December 2015, between
Amazon Tech and Cloudtail indicated “that
Amazon retains significant control over
Cloudtail’s branding and distribution activities".
Following this, the learned Single Judge returns
an opinion that “the clauses in the Agreement
clearly diminish Amazon’s liability to distance
itself from the alleged infringement commi‘ted by
Cloudtail”, that “the contractual restrictions on
unauthorised trademark use, coupled with
indemnification obligations, provide strong legal
grounds for (Lifestyle) to arque Amazon’s direct
involvement in trademark infringement”, “the
agreement being a license agreement, Defendant
No. 1 being a licensor an Defendant No. 2 Leing a
licensee, any infringement or unlawful use by the
licensee would also affix liability about the
licensor”, “while licensing the word mark
SYMBOL" Amazon would be unable to distance
iself from the use of the accompan ying horee logo
device mark” and that “thus, the consequences of
infringement squarely fall upon Defendant No. 1"
148. We are, prima facie, unaware of any law
which supports these observations and findings.
The Licensing Agreement dated 23 December
2015 was restricted to the ‘SYMBOL' mark,
owned by Amazon Tech. Amazon Tech had. by
the agreement, licensed, to Cloudtail, the rnght to
use the mark ‘SYMBOL’ The agreement cdoes
nothing beyond this. By no stretch of tmagination
could be Licensing Agreement be reacd s
authorising Cloudtail to affix, on the appare: sold
by it, the allegedly infringing mark. In Jact, the
Licensing Agreement makes no reference to the
said mark at all, obviously because Amazon Tech
had no concern with the said mark. lf, therefore,
Cloudtad did affix the mark on the apparel sold
by it it certuinly did not do so by virtue of any
authortsation or permussion qranted by the
Licensing Agreement dated 23 Decenber 2015 In

v

&
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Jact, the Licensing Agreement contained a specific
clause proscribing any infringement, by Cloudtail,
of the trademark of any third party, and
indemnified Amazon Tech in that regard.

1499. The observations contained in para 52 of the
impugned Judgment, extracted by us earlier in
paragraph 139, qre unsupported by law. In q

with which the Licensing Agreement - and,
indeed, Amazon Tech itself — had no concern.

illegal nfringing act was also authorised by the
license. The findings in para 52 of the impugned
Judgment, in our prima facie view, are contrary to
this principle which, according to us, is practically
Jossilized in the law. They, therefore, suffer from
patent illegality.

I51. In para 98, the learned Single Judge
observes that the Judgment would proceed to
examine, inter alia, “the degree of culpability of
the Defendants” Paras 98 1o g9 proceed,
apparently, to record certain  observations
regarding Amazon Tech which, in our view, are
not incn‘minau'ng n  any manner. Before,
however, adverting thereto, the learned Single
Judge observes, in prara 98 and in the opening
part of para 99 of the impugned Judgment, thqt
the mark ‘SYMBO)L. |, of which the right to use had
been licensed by Amazon Tech to Cloudtail, was
used “along with” the infringing mark, or. the
apparel sold by Cloudtail. Even if it was, we are
unable -tg understand how any hability or
responsibility for in fringement, on the ground, be
fastened on Amazon Tech. Armazon Tech was not
the manufacturer of the apparel on which the
infringing mark was used. It had never licensed,
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to Cloudtail, the right to use the infringing mark,
with which, in fact, it had no concern. In fact,
Cloud!tail itself conceded, before this Court on 2
March 2023, that the decision to use the
infringing mark on the apparel sold by was not of
Amazon, but of Cloudtail itself: Unfortunately, the
learned Single Judge has entirely overlooked this
concession, regarding which no objection or
reservation was ever expressed by Lifestyle,
either before this Court on 2 March 2023 or at any
point thereafter. In view thereof, it is plainly
obuvious that the affixation, on the apparel sold by
Cloudtail, of the infringing logo, could not
incriminate Amazon Tech in any manner, merely
because the same apparel also happened to carry
the ‘SYMBOL’ mark, the use of which had been
licensed by Amazon Tech to Cloudtail.

152. Para 99 of the impugned Judgment proceeds
to observe that Amazon Tech was “one of the most
dominant players in the ecommerce space”, that
it “possesses ways and means to utilise its
dominant presence in the e-commerce space to
promote its own products as also products which
it nught otherwise wish to promote”, and that it
had “the leverage through its own platforms to
dilute Plaintiff’s brand/logo by indulging in deep-
discounting of its own products which compete
with the Plaintiff by using a similar mark/logo”.
These findings are, prima Jacie, entirely in the
realm of presumption and coryecture. They reflect
an impression, by the learned Single Judge, that
Amazon Tech was in a posttion to indulge in
infringing activities by means such as deep
discounting — with respect to which there is not
cven a whisper of an allegation against Amazon
Tech in the entire plaint of Lifestyle — and that,
therefore, it must have done so. On the face of it,
we are of the niew that these Jindings suffer from
perversity in law, and cannot, therefore, sustain
153. Para 99 goes on Jurther to observe that “it is
well known reality that all 3 Defendants belong
tu the Amazon Group of Companies and operate
as a cohesive commercial enlity” This finding hus
nothing forthcoming, available on the record, Lo
support it. There is certamnly no pleading to that
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i effect. .The'plaint, filed by Lifestyle, does not
.+ . .allege,. even indirectly, that Amazon Tech,
Cloudtail and  ASSPL. constituted ‘a “cohesive
g commercial ‘entity”, A finding that 3 companies,
. . which are “independent corporqte ventures,

returned without any pleading to that effect. We

are constraitied to observe that the learned Single

-+ «Judge has; in so holding, made out a.case in
-+ Javour-of Lifestyle which it iself did not plead.

- 154. There are'no other findings, in the impugned

Judgment, against Amazon Tech. Of course, the
learned Single Judge has adversely commented
on what she percejves as Amazon Tech’s
deliberate ahsence Jrom the proceedings in the
suit. Even if it were to be presumed, merely for
the sake of argument, that Amazon Tech took a
conscious decision not to participate in the suit
proceedings, that cannot Justify mulcling it with
damages of 336,02,87, 000/ -,
155. The case, therefore, is one of awarding,
against Amazon Tech and in favour of Lifestyle,
of damages of * 336,02,87,000/ - without any
sustainable finding of infringement, or of
complicity in infringement, against Amazon
Tech.”

p

129. If the Division Bench after looking into all the relevant aspects referre
to above thought fit to grant benefit of unconditional stay of exccutig
of money decree then, applying the principles of law discussed by us,
it cannot be said that the Division Bench committed any error much

less an error of law in passing the inmpugned Jjudgment and order.

130.1t goes without saying that whatever has been observed by the Division
Bench in its impugned Judgment and order is not an expression of any

final opinion but are prima face observations for the purpose of

granting the relief as prayed for by the respondents.
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131.1t is necessary for us to observe that the Court’s jurisdiction over a
respondent is founded on a valid service of summons. Without a valid
service, the Court cannot acquire jurisdiction over the respondent,
unless the defendant voluntarily submits to it. The original defendant -
respondent must be properly be apprised of a pending action against
him and assured of the opportunity to present his defenses to the suit.

Proper service of summons is used to protect one’s right to due process.

132. In an action strictly in personam, personal service on the defendant 1S
the preferred mode of service, i.e., by handing a copy of the summons
to the defendant in person. If defendant, for excusable reasons, cannot
be served with the summons within a reasonable period, then
substituted service can be resorted to. While substituted service of

summons 15 permitted, it is extraordinary in character and n

derogation of the usual method of service."

133.In the case in hand, what is important for us to note is the Order passed

by the Joint Registrar (Judicial) of the High Court of Delhi dated
01.03.2021 which reads thus:

"CS(COMM)443/ 2020

“1. Wnitten statement filed by the defendant No.
2 & 3 wath affidawit of admission/denial.

2. Replication to the written statement of the
defendant no.3 with affidauvit of
admission/ denial of the documents has been
Jiled by the plamntiff.

It s submittecd by counsel for ihe plaintiff that
replication and affidavit of admission/denial of
the documents qua the defendant no.2 has also
been filed but the same is tying under scrutiny

Let neces: aryy steps be taken lo cnsure that
teplication and affida it of admission/denial of
the documents are placed on record,

I Affidaant of servce filed by the plaintiff reficer s
thai cntug Daper book was delivered to the
defendant no | through speed pPost and courier
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£ B .

e-mail: and Whatsapp were not issued to the
defe; ant no.l as per orders of the Hon’ble Court

"o g3

which is dated 1 2/10/2020. Let the order be
complied with, and process be Issued, returnable
Jor the next date.

5. Re-notify the matter Jor completion of service,
completior: of pleadings and admission/ denial of
the documents on 22" April, 2021 .»

(Emphasis supplied)

F. CONCLUSsION

(1) Order XLI Rule 5 contains the provision for the grant or refusal o
of stay of €xecution of the decyee by the appellate court under
the CPC. |t Categorically stipulates that mere filing of an
appeal against an order of exccution, shall not pso facto
Operate as stay of Proceedings. Any execution pProceeding or
an order therein, shall be stayed only if a specific, reasoned 0
order granting such stay is passed by the appellate court, after
Proper application of mind.

(I For the grant of stay of exccution of @ decree in terms of Order
XL, a Prayer to such efiect has to be specifically made to the
appellate court and il{&.a;)pcllau- court has the discretion to

grant an order of stay or to refuse the same,

(1) Order XLI Rule S5(3) of the Ccpe provides for satisfaction
regarding sufficient “ause as a pre-condition for granting

benefit of stay of execution ofdecree, und it casts an obligation
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(V)

(V)

(V1)

upon the appellate court to record its satisfaction for stay of

execution such decree.

The power of the Appellate Court to order stay of execution of
the decree is circumscribed and made subject to the existence

of a “sufficient cause” in favour of the appellant being shown.

In order to ascertain whether a “sufficient cause” exists for the
grant of stay of execution of a decree under Order XLI of the
CPC, the appellate court as per sub-rule (3) of Rule 5 is
required to examine:-
(1) Whether there will be substantial loss to the party
applying for stay;
(1)  Whether the application has been made without
unreasonable delay; and
(i)  Whether security has been given by the applicant for

due performance of the decree.

For the grant of stay ol execution of the decree, the appellate
court 1s required, after perusing the materials on record, to
assign reasons for its satisfaction regarding the existence of a
“sullicient cause”™ Such reasons should be cogent and
adequate. The reasons assigned must indicate the necessity
for the status guo prevailing on the date of the decree and/or
the date of making of the application for stay, to continuc by
granung stay. and not merely the reasons why stay should be

granted.

Although, Order XLI Rule S of the CPC, uses the word “shall”,
vet a combmed veading of the sum and substance of Rule(s)
H3) and 505) would reveal, that for the grant of stay of

execithon s not mandatory for the appellate court to impose
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(IX)

“a obnditibh_'forldépbsit of the amount in dispute. The aforesaid

Provisions make it abundantly clear that the appellate court,

for the grant of stay of €xecution, has a discretion to impose a
condition of deposit of the amount depending on the facts and

circumstances of each case.

A deposit is not a condition precedent for an order of stay of
€xecution of the decree by the appellate court. The only
guiding factor and s‘tatutory mandate, for the grant of such
stay of execution as indicated iy Rule 5, 18 the existence of
“sufficient cause” in favour of the appellant, on tre availability
of which the appellate court would be inclined to pass an orcer
of stay.

For the grant of benefit of an unconditional stay of execution
of a decree, an exceptional case has to be made o 1t before the
appellate court. This discretion of the appellate court to gratit
an unconditional stay of execution of decree must not be
exercised arbitrarily. [t must be exercised sparingly and only
il an exceptional case s made out for such stay in view of the

peculiar facts and attending circumstances of the case befo-e
it

A lodestar for bringing a case within  the purview of
‘exceptional cage” for the purposc of granting benefit of
unconditional stay of the execution ol money decree by the
appellate court would be, if the money decree in question:

(1) is cgregiously perverse;

(i) is riddled with patent illegalities:

(i)  is laciaily untenable; and/or
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(iv)  such other exceptional causes similar in nature.

(X) For the purpose of the grant or refusal of stay of execution of
the decree under Rule S of Order XLI, it is immaterial whether
the decree is u money decree or any other decree. The langaage
couched in the said provision is very clca.: Order XLI, Rule 5
of the makes no distinction between a money decree and other
decrees, and the said provision applies with full rigour in both
instances. Yet as a rule of prudence and established practice

evolved over a period of time, no stay of execution of a money

O ot decree should be granted, e€xcept on the condition that the

N/

decretal amount be deposited in the court. However, such
condition for deposit cannot be said to be mandatory and non-

prescription thercol does not operale as a bar to staying the

\ exccution of a money decree.

(XI) There is no provision under Order XLl Rule § of the CPC
imposing a mandate to deposit cash security as the only mede
of security for exceution of the decree. Security, for the
purpose of the said provision, can be in the shape of property,

bond and or in the form of an appropriate undertaking from

the appellant 1o abide by the decree, seeking stay of execution.

135.In view of the aloresaid, we have reached the conclusion that we.
should not disturh the impugned judgment and order passed by the

Division Bench of the High Court.

136.1t is ncedless (o claify that the main appeal shall be decided on its
own merits and without being influceneeod I any manner by any of the
obscrvations made in the impugned ludgment and order passcd by

the High Court mcludimg our judgnien
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137.1t shall be open for the parties to put forward all contentions available

to them in law at the time of the final hearing of the Regular First

Appeal.

138.Registry shall forward onc copy cach of this judgment to all the High

Courts.

.................................. J.
[J.B. PARDIWALA]

...................................

[K.V. VIS WANATHAN]

New Delhi;
7th October, 2025.
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