S. GOVERDHAN REDDY

HYDERABAD
REGISTRAR GENERAL

Dt: 47 .02.2026

.NO.2717/50/2025
To

All the Unit Heads in the State of Telangana.
Sir/Madam,

Sub:- High Court for the Stat

e of Telangana — E-mail recejved from
the Section 11 B, Su

preme Court of India, New Delhi _
Forwarded Reportable Judgment in Criminal Appeal Nos.5400-
Qe >401 of 2025 connected with Criminal Appeal Nos.5402-5403 of
\c:?y\qn, 2025 and Criminal Appeal No.5404 of 2025 — Forwarding the
97 A same for complying with the directions laid down by the Hon'ble
(“A\H > Supreme Court of India - Reg.
¥ Refi- e-mail, Dt:12.12.2025 from the Section I B, Supreme Court of
India, New Delhi along with Reportable Judgment in
Criminal Appeal N0s.5400-5401 of 2025 connected with

Criminal Appeal N0s.5402-5403 of 2025 and Criminal Appeal
N0.5404 of 2025.

ok ko ok

Adverting to the subject and reference cited, I am to inform that the Hon'ble
Supreme Court of India, while delivering the Judgment in Criminal Appeal Nos.5400-

5401 of 2025 connected with Criminal Appeal Nos.5402-5403 of 2025 and Criminal

Appeal No.5404 of 2025, issued directions and the relevant Para Nos.24 and 25 are

extracted hereunder:

“24. Before parting with the matter,
nature of the offence,
e, thereby has been giv
.5, »also cognizant of the
= this unfortunate inci

3

We may observe that the
its gravity and the loss of life caused
en due consideration by us. We are
emotions of the families affected by
dent and the likes thereof. It is in
S0 7 L |\ recognition of these aspects that it is important that the
f/j’. @ E,_S_t;ate, while employing the full force of the law against

&) v <~/ those persons who carry out such acts, also ensures that
f Slach % ‘y{, he starts and concludes with
-‘, S e N \r\A ,"",.3 .\” ffi

t

‘the process of law against them,
. /} be it investigation or trial. As such,
C@/\q, .

Icacy and expediency,
« ./ specifically for those ca

ses involving legislations imposing
Lt 27 reverse burden of proof, find it fit to issue directions both in
g personam and in rem.

ions Jji :

1. The Trial Court shall take stock

of the matter and record
in its order,

the status thereof and the reasons for the
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trial hm’i“(] remained pending for many years, prior to
the Mmatter having been taken up after this judgment,

2. From that day forth, the matter shall be taken up on a

day. to-day basis, \

3. The granting of adjournments shall be eschewed unless

exceptional circumstances are shown,

& \N-‘e fequest the learned Administrative Judge of the
High Court, as nominated by the learned Chief Justice,
to seek a report, every four weeks, from the Trial Judge
and ensure that the directions are being complied with.

The Crimes in India Report, 2023 published by the
National Crimes Records Bureau shows total number of
Cases pending for trial and total number of cases pending
for investigation in year 2023 under UAPA to be 3949 and
4794 respectively. The State Legal Services Authority shall
take steps to make aware, each undertrial of his right to
répresentation, either by counsel of their own choice or
through a legal aid counsel. For those who choose the
latter, assignments to their cases to the counsel should be

made expeditiously so that the proceedings can
start/continue at the earliest.

The learned Chief Justices of all High Courts are requested:

(a) to examine the number of cases pending within their
States under laws such as the UAPA, posing a reverse
burden of proof on the accused;

(b) to ascertain the number of special courts designated to
try the said offences, and if special courts have not been
designated, the number of Sessions courts dealing with
matters under these legislations and to take up the

matter with the appropriate authority if it is found that
they are not sufficient;

(c) to discern, whether posting of judicial officers in these
courts as also staffing is sufficient, thereby foreclosing a
ground for delay and adjournment, and if not, then
suitable order for posting be issued expeditiously;

Further, it is hereby directed:

(a) that the list prepared in accordance with (a) shall be
organised in order of case registered, to the extent
possible and permissible, from the earliest to Iate;t.
Requisite directions be issued to the special
courts/sessions courts to take up the matters registered
earliest, first, unless otherwise warranted.

(b) In consultation with the appropriate authority, the
High Court to ascertain the position with |:espect t:o
appointment/allotment of prosecutors/special public
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prosecutors, as may be applicable, to ensure that the
matters, once taken up, are not further delayed on that
count;

(c) For those cases that have been pending for more than
five years, the concerned court be directed to take stock
of the situation as and when they are taken up, record
detailed order taking note of the previous reasons for
adjournment if available, refrain from granting
adjournments on routine requests and take up the
matter on a day-to-day basis.

(d) The High Court concerned will periodically, seek reports
from the concerned Courts dealing with these matters
and take up issues that may be confronting the said
courts, on the administrative side so as to ensure
smooth functioning.

25. The Registrar (Judicial) is directed to transmit electronically,
a copy of this judgment to the Registrars General of each of
the High Courts who shall then place the same before the
learned Chief Justices and solicit requisite orders in
accordance with the directions issued hereinabove. Let a
copy also be sent to the Chief Secretaries of the States for
necessary information/compliance and necessary actions.”

Therefore, you are requested to download the soft copy of the above said
Judgment from the official e-mail of your Unit and comply with the directions laid
down by the Hon’ble Supreme Court of India.

Yours sincerely,

Srpet

REGISTRAR GENERAL
OFFICE OF THE PRL.DISTRICT & SESSIONS JUDGE: RANGA REDDY DISTRICT

»

ENDT.DIS.No. %¥L/Admn/2026. DATED: | 3 1 1\24

’ ‘Communicated the Hon'ble High Court's ROC N0.2717/S0/2025, Dated 03.02.2026, to follow
the directions scrupulously” ,

i.Sl«L/
@)Dlstnct and Sessions Judge
anga Redd
TO | ' ('-;] b ﬁhrnﬁy\[v?LSt:I-crE-x_

Rainga Redaov |
Al the Judicial Officers of this Unit. i gl

(with a request to download the Judgement referred in the above ROC No. 2717/S0/2025, Dated
03.02.2026 from the official website h http://ecourts/Ranga Reddy)
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RIEPORTABLLE

INTHE SUPREME COURT OF INDA
CRIMINALAPPELLATE JURISDICTION

r

CRIMINAL APPEAL NOs.2-00-540] OF 2025

(Arising out of SLI(Crl) Nos. 12376-1 2377/2023)

CENTRAL BUREAU OF INVESTIGATION W APPELLANT(S)

VERSUS

DAYAMOY MAHATO 1XFC. - RESPORNDENT(S)

WITTH

) e e

CRIMINAL APPEALNOs.  OW2025

(Arising out of SLP(Crl) Nos. 12656-12657/2023)
AND

CRIMINAL APPEAL NO. 2404 OF 2025
(Arising out ol SLP(Crl) No. 2669/2024)

JUDGMENT

Cr. Appeal @8 81 Mo, I2376-12377 0F 2025 Page Lol 32
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2023 released eleven aceused on bail in CRM (I213) 382 ol 2023 and CRM
(D) 441 ol 2023, Pherealler, one more acctised came to be released on
bail by the High Court vide order dated 13" June 2023 in CRM (D13) 2229

ol 2023,

FACTUAL AND LEGAL, BACKGROUND

-
. ]

s Fhe backdrop in which the High Court granted bail to the accused

respondents in the lead matter, which is (he principal judgment under

challenge belfore us, is narrated suecinetly as follows:

3.1 The subjeet FIR came 1o be registered on 9" June 2010
against unknown  persons relating o the unfortunate
deratlment ol Irain No. 2102, Inaneshwari Lxpress, on 28"
May 2010 while passing between Khemasuli and Sardiha
railway stations, resulting in the untimely death ol 148
persons and mjury to 170 persons. The motive behind the
crime allegedly stemmed from the deployment of a joint
lorce of State Police and Central Paramilitary Force in the
Jurisdiction ol'.Ihm'g‘rznn Police Station to combat the capture

ol Rasua village by the Maoists.

L%
1o

As per the chargesheet, police investigation revealed that the
accused persons with the common intention to pressurize the
Govemment to withdraw the Joint Forees from the Jhargram
Police Station arca and create terror, hatched a criminal
conspiracy and in furtherance thereol, caused damage 1o the

ailway tracks near Rajabandh. The conspiracy was carried

Ur Appeal 6@ S1LP(Cr)No, 12376-1 3377 6P 2023 Page 3 ol'32
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out on the intervening night of 771280 May 2010 by the
aceused persons. The pandral ¢lips ol the railway tracks were
removed, with the knowledge and intention that oricvous hurt
would be caused o the passengers ol a train. This action
caused the devailiment of the train, which therealier collided
with an oncoming goods train from the opposite direction,
causing widespread loss to lile.

Along with loss of life and grievous injuries to persons, a
loss of 25 crores approx was caused to the Government duc
to the destruction ol property. The investigation revealed the
tole of the aceused persons who have been enlarged on bail,

as follows:

Accused Person Ruole

 Dayamoy Mabato | A railway employee who was receiving and

making calls Lo the accused persons, leading
up to the incident.

Mantu Mahato | Investigation ol his maobile records revealed

, M

that he was constantly in touch with the co-
accused persons on the intervening, night ol the

incident.

RIS |
Laxman Muhato | he was at

the spot o' the damaged railway tracks, belore
the incident. Upon scurch of his house, his

mobile records revealed that he was constantly

i touch with the main accused, Manoj

Cr. Appeal @ SLP (Cr) No. 12376-12377 of 2023 Vage 4 of 32
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Muhato, wnd other accused persons on the |
intervening night of 27" May 2010-28" May |

2010.

|I1\'L‘wllgdllt]!1 revealed that on T?.?‘-i.‘_[-\;iny 2010

Sanjoy Mahato
he was contacted by the main accused Manoj
Mahato, Lo make arrangements for the |

implementation of the plan. Therealter, he was

constantly in touch with other accused persons

[or carrying out of the conspiracy.

Tapan Mahato | On 27" May 2010, he was involved in a
telephonic conversation with other accused
persons  for  mobilizing  the  extremist
movenent, The conversation was recorded.
Lis call records revealed that he was in touch
with the main accused, Manoj Mahato, for

carrying out of the conspiracy.

Bablu Rana Investigation ol his mobile records revealed
that he was using constantly in touch with the
co-aceused persons on the intervening night

of the incident,

3.4  Therole ascribed to the co-accused in the connected matters
15, more or less same. Irial commenced against all the
Aceused. Charges were brought under Sections 12013, 302,

307, 323, 325, 326, 440, 212 of the Indian Penal Code,

Cr Appeal i SLP (Cr) No, 12376- 13577 ol/ 2023 [Page 5 of 32
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A 'I.‘&:Illl'I

1860% Scctions 150/151 of the Indian Railways Act, 1989,
and Sections 16/18 of the Unlawlul Activities (Prevention)
Act, 1967, As on date, 176 out of 204 witnesses stand

examined by the ‘Irial Court.

0
Lh

Record reveals that the accused respondents (in the lead
matters) had carlier applied for regular bail in the year 2016
which was disposed of on 30" March of that year rejecting
their prayer, but at the same time directing that the
Cxamination of the remaining witnesses should be com pleted
within a year and that al| steps needed to be taken by the ‘Trial
Court 1o ensure the same. ‘The same could not be achieved,

hence, the respondent accused filed for bail before the igh

Courl. The date ol the impugned order is 9" November 2022,
on that day the order records, 68 witnesses remained to be
examined. liven now, 28 wilnesses  still remain to be
examined.

3.6  The Appellant - nvestigating authority, agericved by

the
order(s) granting bail, (iled these appe

als by special leave,
thereagainst.

* Hercinalter referred (g us *11¢"
> Herelnalter referred Loas “UAPAT,

Cr. Appeal @ SLP (Cr) No. 12376-12377 o 2023 Page 6ol 32
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ARGUMENTS AND ANALY SIS

4, We have heard the patties ot length. Mr. K.M. Natraj, learned
Additional Sohicntor General ol [ndin, and Mr. Shailesh Madiyal, learned
Sentor Counsel, wha appeared Tor the Appellant. The Respondent(s),
accused persons. were heard through Mr. Acchit Krishna, Advocate, and
Mr. N. Sai Vinod, Advocale-on-Record.

3. The learned Senior Counsel for the Appellant have prayed for the
bail granted by the High Court to be set aside on the ground that the [High
Court has crroncously interpreted  Section 436-A of the Criminal
Procedure Code, 19737, which camot be applied uniformly to heinous
offences and ollences which are punishable by death. Meanwhile, the
Respondent(s) submits that the 1igh Court rightly granted bail, upon
consideration of the indefeasible right to life, enshrined under Article 21
of the Constitution. Scction 436-A of the CrPC will not stand in the way
ol granting bail to the accused persons, m view of the prolonged
incarceration sullered by them.

0. In these facts, lour vital aspects warrant cousideration of this Court.
Firstly, whether i view ol Seetion 436-A ol the CrPC, the Respondents
ought to have been reledsed on bail? Sceondly, in any cvent, did the
prolonged incavceration ol the Respondent-accused warrant their release
on bail, in view ol Article 21 ol the Constitution? Connected with the
second guestion is a third to the effect that in cases arising out of statutes

that impose a reverse burden ol prool, whether the saleguards aleady in

' Herginafier referred o as *CriC”.

Cr Appeal 2§11 (Cr) No, 1237621 2377 of 2023 Page 7 of 32
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e

place, are made sulliciently available and effectively feasible, giving the :!1\‘
accused persons a chance at establishing innocence? Fourthly, whether f.-'-:""
interference with the liberty of the accused, in the facts and circumstances, | : ‘
al this stage, would be justilied?

01 SECTION 436-A CRPC

7.

We proceed (o examine the first issue. At the outset, we find it ;
APPIopriate o seproduce Section 436A of the CrPC for ready reference. It :
reads as follows:

“436-A. Maximum period (or which an undertrial prisoner can
: be detained, -

Where a person has, during the period of ]
in‘ii‘bs'l‘iga['inn..;'i'n_qtli-r'y or trial under this Code of an offenc
under any law (uot beine an offence for whic
ol death has been specified as one. oL T
that law) undgrgﬁnc.ﬂclbmit‘b.h}--lf‘é'r'a_:ptiridd. extending up o one-
- hall of the maximum period of i mprisonment specilied for that
offence under that las, he shall be released by the Court on his
personal -bt}'iid"-wi"!éh_ ur without suretics:

ided that the Court niay, aller hearing the Public

osecutor and for reasons to be recarded by itin writing, order
-said period or reles it on buil instead of the:
band with or without surclics:

further that no such person shall in any case be
eriod of investigation, inquiry or tial for
am period of imprisonment provided for

et e '

riod of detention passed dueto e
the aceused shall be excluded.”

(emphasis supplicd) s i

lage 8 ol 32
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a.

Suraksha Sanhita, 20239 4y Se

The above section hus heen

seactton 479, whicls reuds ay:

SO Masimiin period fur which underteial prisoner can be
deliind -

(NWhere o person hig. during the period of investication,
mquiry o tial ander this Sunhita of an ollence under any law
(mot being an ollence for which (he punishinent of death or 1ife
mprisomment has been specilicd as one of the punishuients
under that law) undergone detention for a period extending up
10 ane-hallof the maximum period ofimprisonment specified

for that oflence under that law, he shall be released by the
Court on bail;

Provided that where such petson s a first-time oflender (who
has never been convicted of any olfence in (he past) he shall
be released on bond by the Court, it he has undergonc
detention for the period extending up to one-third of the
naximum period of iprisonment specilicd for such ollence
urider that L

Provided lurther that the Court may, after hearing the Public
Prosecutor aid for reasons to be recorded by it inwriting. order
the continued detention ol such person for a period longer than
onc-hall ol the said peviod or release him on bail bond insiead
ol his bond;

Provided also that no such person shall in any case be detained
during, the period ofinvestigation, inguiry or tial for more thun
the maximum period ol imprisonment provided for the said
olfence under that law,

Vixplanation.-In computing the period of detention under this
section far granting bail. the period of detention passed due to

delay in proceeding caused by the aceused shall be exeluded.

(2)Notwithstanding anything insubssection (1), and subjeet o

the third proviso thereol, where an nvestigation, inquiry or

F Hercinalicr *BNSS'.

Cr. Appeal (@ S1P(Cry No. 12376213377 of 2023
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%
aspeets:
9.1
2
9.3
94
9.5

rind i more an one offence o in multiple cases are pt:‘uimg;
" AL D PRICHRC I & {I'IC Jourl.
against a person, he shall not be released on t il by

(3)The Superintendent of jail, where the &It;(l,‘l!ﬁt:f_l‘ person is
detained, on conpletion ol one=hall or one-third of the period
mentioned i sub-seetion (1), as the case may he, shall
orthwith make an application in writing o the Court 1o
proceed under sub-section (1) lor the release of such person
on bail.”

(emphasis supplicd)

A perusal of Section 436A extracted above, reveals the following

For this section to apply, the accused must necessartly be an

undertrial, in judicial custody;
Excluded from the application of this section are thosc

offences in which death is one of the possible punishiments
preseribed;
The accused must have spent at least hall of the maximum

possible punishment for the offence for which he is being

tried. When calculating the time spent in prison, any

remission or set oll granted to the accused, is excluded;

The usc of the word “shall’ indicates a right bestowed upon
the aceused - an entitlement 10 be set at liberty and an
obligation on part ol the State to comply therewith;

This right, however is not unbridled, and the court may
impose reasonable conditions such as o personal bond or

sureties. At the same time, it is also permissible that this right

or entitlement may be given a go-by, if the Court concerned

Cr Appeal @ SLP (Cr) No. 12376-12377 of 2023

Page 10 of 32
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after hearing 1he prosceutor, records redsons, For coritinued
detention beyond the hall ol the preseribed period;

9.6 This section also guarmntees thal in to eircomstance cun the
detention of an undertrial exceed the magimum preseribed

sentence tor the ollence tor which he is being tricd.

10, While considering the nature of reliel under Section 436-A, this
Court  Vijay Madantal Choudhary v. Union of India® had observed:

"324. Section 436-A of the 1973 Code. is a wholesome
beneficial provision. which is lor clfectuting the right of
speedy trial guaranteed by Article 21 of the Constitution and
which merely specifies the outer limits within which the trial
i expected o be coneluded. fuiling which. the accused ought
ol o be detained further. Indecd, Scetion 436-A ol the 1973
Code also contemplates that the reliel under this provision
cannal be granted mechanically. 1tis stll within the diseretion
of the cowrt. unlike the detault bail under Section 167 ol the
1973 Code. Under Section 436-A of the 1973 Code, however,
the courtis required to cousider the reliel on case-to-cuse basis.
As the proviso therein itsell recognises that. v a given case,
the detention can he continued by the court even longer than
one-halCol the period. Tor which, reasons wre to be recorded by
it inwriting and also by imposing such terms and conditions
so ag o eonsue that alter release, the accused makes
himselz hersell available Tor expeditious completion of the
trial.

325, However, that does not meun that the principle enunciated
by this Court in Supreme Cowt Legal Aid  Commitiee
Representing Undertital Prisoners [Suprenie Court |egal Aid
Commitlee  Representing Undertrial  Prisoners v, Union of
India, (1994) 6 5CC 731 ;1995 SCC (Cri) 39] . to ameliorate
the agony and pain of persons kept in jail for unreasonubly
long time, even without trial, can be whittled down on such
specious plea ol the State. 117 Pariament/legislature provides
for stringent provision ol no bail, unless the stringent
conditions are Tullilled. itis the bounden duty of the State to

“(2023) 12 8CC |

CroAppenl G2 81,0 (Cr) No, 12376- 12577 of 20003 Page 11 al'32
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ensure that sueh trials get precedence and are concluded within
a reasonable time, al least before the sccused undergoes
detention for a period extending up o onc-hall of the
maximum period of imprisoument specitied for the offence
concerned by law. [B3e it noted, thi ision (Scction 43

a’-‘rt; being tried (or offences such as Section 302 [PC and
15\ S Ir 'y J - . . . -

--.PA‘ For these offences, one of the possible punishments

is death. that, in and ol itscl [, excludes these ollences from the

that count, the impugned judgments
ind are set aside to that extent.

AS A SOLE CONSIDERATION?

d considered by the High Court was the
¢ Constitution ofl ndia. By merely referring

sions rendered by this Court in Hussainara -5
e Secretary, State of Bilar’; Abdut Reliman :
& Ane? and Satinder Kumar Antil v. CBI
 Article 21 let loose the aceused. The

lacious, and the impugned orders
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would, to that extent warranil interlerence. However, given that, proceed
lo examine the issue independently.

15 The rights enshrined under Article 21 and their application (o
undertrials has often been the subject of consideration before this Court
and, in one voice it has been held that the rights ol fairness, dignily and
lberty apply to cach and every prisoner, hrrespective of the nature of
olfence that they stand charged Tor. 1 this is nol maintained then
essentially, it would render a difference between an undertrial and a
convict, obsolete o o certain extent. We say, Lo a cerlain extent because
certain lacels of Article 21 apply even 1o those who have been convicted
under faw. In the case of the former, should these rights not be granted (o
them or be available to them in their full extent, it would in a sense render
them guilty without it being so. 1o state the obvious, such a position is
wholly impermissible.

14, The jurisprudence ol Article 21 has, as it develops, recognised
various lacets to be intrinsic to the right to life and liberty such as speedy
trial, timely completion ol investigation, [air trial cte. Unduly long
incarceration especially as a undertrial when, the crucial aspect of guilt is
yel o be decided, is particularly offensive to this sacrosanet right, if not
sustainable as per procedure established by law. Circumspection in
aranting the relict of bail in heinous offences and more so offences that
shock the conscience ol the society such as in this case, stems from a place
ol concern, understandably legitimate at that, about public order, socictal
seewr iy, overall peace and the general deterrent foree in eriminal law. The

seules ol Lady Justice must balance on the one hand-the constitutionally

Cr. Appeal @ SLP(€) Na 12370- 12377 of 2023 Page 13 0l 32
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consecrated and jealously guarded right under Article 21 and on the other,
the recognition that individual liberty is not absolute and is subject to just

exceptions i.e. the paramount considerations of national interest,

sovereignty and integrity of the nation.

L3 In this case, the loss of lives and public property has been

immense and there iy grave impact upon the lives of the people connected
to those who have dicd as a consequence or have been injured because of
the ulterior motives in cartying out this alleged olfence against the State.
It is this grave and serious impact that has to be balanced against the
guaraniees of Article 21- for (hese ollences by whomsoever committed
strike at the nation’s seeurity and ave an effort to undermine its sovereign
authority. The Courts are duty bound to serutinise claims for bails in such
cases with heiglhtencd but fair-minded vigilance. This Court has rich
jurisprudence of displaying this fine act of balancing. Below are a few
instances:
15:1  In the context of Muharashtra Control of Organised Crime
Act, 1999 this Court in terms of a three-judge beneh in Ranjitsing
Bralumajeetsing Sharma v, State of Maharashira! s

“35. Presumption  of  innocence iy« human  right.
(Sce Narendra Siugh v. State af ML [(2004) 10 SCC 699 -
2004 SCC (Cri) 1893( . SCC para 31.) Article 21 in view of its
expansive meaning not only proteets life and liberty but also
envisages a {air procedure. Laberty of 4 person should not
ordinarily be interfered with unless there exist cogent
therefor. Sub-section (4) of Section 21 must be int
Keeping i

arounds
crpreted
view the aforementioned salutary  principles.
Giving an epportunity 1o the Public Prosceutor 1o OpPoOse an
application [or release of an accused appears (o be reasonable

'(2005) 5 SCC 294

Cr. Appeal @ SLI (Cr) No. 12376-12377 ol 2023 Page 14 0f 32
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2

vestriction but clanse (0) ol sub=seetion (4) ol Seetion 21 must
be given o proper imedining,.”

e an economie oflence wherein the appellant herein was
also the party while releasing the accused on bail, a co-ordinate

bench of this Court obscrved in Sanjay Chandra v. CB1'

S22, Irom the carliest times., it was appreciated that detention
i custody pending completion af trial could be u cause of great
hardship. From time (o thne, necessity demands that some
unconvicled persons should be held in custody pending trial to
sceare their atlendance at the wial but in such cases,
Uneeessity ™ s the operative test. In this country. it would be
quile contrary 1o the coneept of personal liberty enshrined in
(he Constitution that any person should be punished in respect
ol any nutter, upon which, he has not been convieted or that
inany circumstances, he should be deprived ol his liberty upon
only the beliet that he will tamper with the witnesses il lefi at
liberty. save in the most extraordinary circumstanees.

23. Apart from (he question of prevention being the object of
relusal ol bail. one must not lose sight of the fact that any
mmprisonment before conviction has a substantial punitive
content and it wauld be improper for any court to refuse bail
as o mark of disupproval ol former conduel whether the
aecused has been canvicted lor it or not or to reluse bail to an
unconvicled person lor the purpose of giving him a taste ol
imprisonment as o lesson, '

24, In the instant case. we have already noticed that the
“pointing linger of accusalion™ against the appellants is “the
serfousness ol the charge™ The olfences alleged are ceconomic
offences which have resulied in loss to the State exchequer.
Though, they contend that there is a possibility ol the
appellants tamnpering with the witnesses. they have not placed
any material in support ol the allegation. In our view,
scriousness ol the charge 18, no doubt, one of the relevant
considerations while considering bail applications but that is
not the only test or the factor: the other factor that also requires
fo be taken note of is the punishment that could be imposed
alter trial and conviction. both under the Penal Code and the

Cr Appeal @ SLP(Cr) No. 12870-12377 of 2675
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Prevention of Corruption Act. Otherwise, il the foraer is the
(-,'n:l_},. test. we would not be balancing the coustitutional rights

T m

but rather “recalibrating the scales of justice™.

153 In Umarmia v. State of Gujarat™, while dealing with a case

'af"i"s_-in'g- out of Terrorist and Disruptive Activities (Prevention) Act,
1987 wherein the accused had played an important role in securing the
delivery of hi ghly explosive material such as RDX to a certain district

in Maharashtra, this Court granted bail on account of him having spent S

more than 12 years in custody but imposed certain justified conditions

such as swrrendering the passport, restricting movement to one

~ particular district and daily veporting to the concerned police station o
ke iy

Liven in the case of special legislations like the Terrorist Colde !
Distuplive Activitics (Prevention) Act, 1987 o the
tic Drugs and Psychotropic Substances Act, 1985 (“the
Act™) which (oo have somewhat rigorous conditions for
L of bail, this Court in Paramjit Singh v. Sture (NCT of
) | Paramyit Singh v. State (NCT of Delhi), (1999) 9 SCC
= 1999 see (Cri) 1156] ., Babba v. Srare of :
« | Babba v. State of Maherashira, (2005) 11 SCC
06) 2 SCC (Cri) 18] and Umarmia v. State of
State of Gujarat, (2017) 2 S5CC 73] -
114) enlarged the accused on bail when
r an extended period of time with litle

e

v of trial. The constitutionality of

WL
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havsh conditions (o bail in such speeial enactments, hag thus
been primarily justilicd on the touchstone of speedy trials fo
cnsure the protection ol innoeenl eivilians.

130 We may also refer to the orders enlarging similarly-situated
accused under UAPA passed by this Court in Angele flarish
Stntak ke . Stere of  Maharashire |Aneela Havish
Santakke v. Steee of Maharashira, (2021) 3 SCC 723 . That
was also o case under Seetions 10, 13, 17, 18, 18-A, 18-13, 20,
21, 38, 39 and 402y ol the UAPA. ‘['his Court in ils caresl
cllort W draw balanee belween the seriousness ol the charoes
with the pertad of custody sullered and the likely period within
which the trinl could be expected 1o be completed ok note of
the five years' incarceration and over 200 witnesses left w be
examined, and thus  granted  bail o (he aceused
notwithstanding Scction 43-1X(5) of the UAPA. Similarly.
in Seger Tatvaram Gorkhe v, State of z'lf.-"aham.\-f’m'u | Sereenr
latyaram Gorkhe v. State of Maharashira, (202)) 3 SCC 725
can accused ander UIAPA was enlarged lor he had hu'n in jail
lor four years i there were over 147 wilnesses still

uncxamined.

15. This Court lus clarificd in numerous judgments that the
liberty guarantecd by Part 11 of the Constitution would cover
within its protective ambil not only due procedure and fairness
but also access 1o justice and a speedy trial. n Supreme Cowt
Legal it Cowmmittee (Representing Underirial
Prisoncrs) x. Union  of  India |Supreme  Comwrt Legal  Aid
Connmitice (Representing Undertrial Prisoners) v. Union of
Ineliee. (1994) 6 SCC 731, para 15 : 1995 SCC (Cri) 39|, it was
held that undertrials cimnol indelinitely be detained pending
trial. Ideally, no person vught to sufler adverse consequences
ol his acts unless the same is established belore a neutral
arbiter. However. owing o the practicalitics of real lile where
lo secure an cfleetive trial and o ameliorate the risk 1o socicty
in case a potential eriminal is Teft at Jarge pending trial, the

courts are tasked with deciding whether an individual ought to
be released pending trial or nol. Onee itis obvious that a timely
trial would not be possible and the accused has sulfered
mearceration for asignilicant period of time, the courts would

ordinarily be obligated to enlarge them on bail.”

Page 17 of 32
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15.5 While dealing with a case under UAPA and ultimately
“releasing the accused on bail, it was held by this Court in Javed
Gulam Nabi Shaikl v. State of Muharashtra'® as under:

““16. Criminals arc nat born but made. ‘The human potential in
T ~cveryone 15 good and so, never write ofl any criminal as
e beyond redemption. This humanist Tundamental is ollen
< 3 missed when dealing with delinquents, juvenile and adult.
ikt Indeed, every suint has a past and cvery sinner a future. When
a erime is committed, a varicty of Jactors is responsible for
making the offender commit the erime. Those factors may be
social and cconomic. may be, the result of value crosion or
parental negleet: muy be, because of the stress of

el - circumstances, or the manifestation ol temptations in a milicu
- ofafluence conasted with indigence or other privations.

- 17.10the State or any prosceuting agency including the court
- cvoncerned has no wherewithal to provide or protect the e
- lundamental 1

A _ ght ol an accused o have a speedy trial as _5;', -
L - _c‘l@!ﬂnul under Article 21 of the Constitution then the State or B
- 8ny other prosceuting agency should not opposc the plea for 5
& \ M on the ground that the crime committed is serious. Article . "_n )
L 2l ol ,_"_'. > Constitution applics irrespective of the nature of the ke
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naton is calkd o question, that cannot be the sole ground of
consideration. The act ol the aceused persons must be looked at, on the
whole, and all relevant factors must be given due consideration while
granting or denying bail. Necedless (o add, any Court scized ol bail
application(s) arising out ol such offences must record, in their order the
reasons and factors that weighed with them in the ultimate outcome. The

second question arising in these appels, is thus angwered.

REVERSE BURDEN OF PROOFK

17. Moving on o the third question, a reverse burden of prool
cssentially means that at the outsel of tial, the prosceution is only required
to establish certain foundational lacts. Once these foundational facts arc
established, the presumption of guilt kicks in and the accused then is Lo
dispel/rebut the presumption in order 1o establish innocence, as opposed
to the ordinary standards where a prosceution is to establish its casc
beyond reasonable doubt and accused is only to poke sulficient holes
therein, to bring in the possibility ol him not having committed the act in
question. One of the main charges against the accused persons is under the
UAPA for having committed a terrorist act, A terrorist act is an act done
with intent or likely intent (o threaten the unity, integrity, sccurity,
cconomic seeurity or sovercignty ol India. Such an act when done with
explosives, lircarms, toxic chemicals, biological, radioactive or nuclear
substances, or any hazardous means, thereby causing death, injury,

destruction of property, disruption to monctary stability cte. qualilies so.

Cro Appeal @ SLP (Cr) No. 1237612377 of 2003 Page 190 32
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Since this legislation provides for the procedure to deal with, and
consequences of such acl, it imposes a reverse burden lor pool on the
accused as per Section 431¢ thereol.

18.  Itisawell-recognised position that given the nature of the offence
involved, that is, ollences against the state and socicty, bail is a slightly
difficultreliel to obtain. A necessary consequence thereof, an undertrial in
custody faces several difficultics in rebutting the presumption drawn by
law, against them. An incarcerated aceused would have severely limited
dceess to evidence, witnesses and investigative material. This becomes all
the more pronounced because the opposite party is the State which has all
the means and resources at it disposal. Prolonged incarceration in cases
where the accused is socio-cconomically disadvantaged, amplifies the

inequalities for it becomes exceedingly  difficult  to

legal/financial/expert assistance that is required to dispel the presumption.

There is nearly complete dependence on an otherwise

forward

overburdened legal-
aid system which struggles with delays, inadequate resources and
Inconsistent quality. In these cases, true it is that the burden of proving
innocence is on the accused, as already discussed, a burden is also on the
C(}'urt's-to make it possible lor them o do so. It is here that the role of the
Judlcmry becomes signilicant. A constitutional dunocmc.y does not

lr;g_l_tlmlsc burdens by simply declaring them: it must ensure that those
burdmed are meaningluily equipped o bear them, even those who arc
acé:u&é& of the worst ollences imaginable. 1f the State, in spite of all its
mlghtpmsumes guilt, then the same State must also, with the employment

of all lh]. mums aL its command, create pathways through which the

Cr. Appeal @ SUP (Cr) No. 12376-12377 o 2023 Pagc 20 of 32
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accused can reclaim thelr innocence. Needless to say, procedural
formalities do not sullice. 1t is only those, it falls grossly short of the
grandeur ol a constitutional democracy. 1t demands a justice system that
1s alive o human vulnerability, that recognises that liberty is not a
privilege for the powerlul but a right inherent in every individual.

Delay is an un-ignorable reality ol the Indian criminal adjudication
system which on its own raises signilicant issucs, but when this delay is
in cases such as the UAPA, where a reverse burden of proof'is in place, it
acquires a qualitatively dilferent, and more insidious, character. Courts,
bound by legislative intent and statutory language, ask for, cven before the
trial begins, the accused to be able to establish preliminarily, that they will
be able to rebut the presumption against them. This doctrinal inversion
becomes all the more pernicious on account ol procedural delays and very
liberty of a person becomes hostage 1o clogged dockets, overworked
judges, a lax prosecution, repeated adjournments py members of the bar

and much more.

19.  The institutions ol justice must, therefore, act not as passive
observers but as active guarantors ol lairness: ensuring real access 1o
counsel, enabling effedtive preparation of defence, and preventing the
presumiption from hardening into an irveversible verdict long before the
trial ends. For if the system imposes an extraordinary burden yet denies
the (ools to discharge it. the promise ol constitutionalism fades into
symbolism. Ultimately, a democracy is judged not by how it treats the
unquestionably innocent, but by how it safeguards the rights of those it

suspeets. In that moral balance, the justice system must ensure that even

Cr. Appeal @ S1P (Cr) No. 12376-12377 o 2023 Page 21 of 32
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used is not abandoned to the weight

under a reverse burden regime, the acc
truth and justice. 'The

of presumptive guilt but supported in the pursuit of
d itsell to a direct ‘answer’ as such for
As such, in the concluding

: = itisa
third issue does not len

question to be ascertained at the ground level.

paragraphs ol this judgment, we have issucd certain dircctions.

‘ g:ﬂgfﬁm appreciating the merits of these grounds, let us look to the
ers of considering an SLP against grant of bail by way of a briel

{ ﬁ'occdcnm.

a Kwmar Sarkar v. Ashis Chatterjee’: * "

‘We are of the opinion that the impugned order is clearly
sustainable. 1t is trite that this Count does not, normally,
[ere with an order passed by the High Court granting or

upon the High Court to excreise its discretion
cautivusly and strictly in compliance with the
laid dlown in a plethors of decisions of this

facic or reasonable ground 1o

*

»
= e
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() hikelibood of the llenee being repeated;

(0ii) reasonable  apprehension of  the  witnesses heing
miluenced; and :
(vied) danger. ol course. ol justice being thwarted by prant of
Bail.,

[See State of Ul v shuarmeni Tripathi [(2003) & SCC 21 :
2005 SCC (Cri) 1960 (2)] (SCC p. 31, para 18), Prahlad
Singh Bhati . NCT of Dethi [(2001) 4 SCC 280 : 2001 $CC
(Cr) 67| . and Ram Ciavind” Upadhyay v. Sudarshan
Singh [(2002) 3 SCC 398 : 2002 SCC (Cri) 688 .

Similar factors as above, have been held o be applicable in
cases arising out ol UAPA in NIA v. Zahoor Ahnwd Shah
Warali', which was a case involving allegations of terror
funding, waging war against the State and damaging security
establishments.

20.2 In Meena Devi v State of U.P7, while relerring o
Prasania Kumar Sarkar (supra) it was obscrved that the
[actors laid down above have been consistently followed in a
number of judgments as lollows:

¥25. The aforesaid principles have been underseored in several
decisions rendered by this Court including Kalyan Chandra
Sarkar v. Rajesh Raujan |Kalyan Chandra Sarkar v. Rajesh
Ranjan, (2004) 7 SCC 328 : 2004 SCC (Cri) 1977] . Narendra
K. dAmin v. State of Gujaral |Narendra K. Amin v. State of
Chgjenran (2008) 13 SCC 584 : (2009) 3 SCC (Cri) 813) . Dipak
Shubbashchanera  Melwa v, CBEDipak  Shubhashehandra
Melirerv. CB1.(2012) 4 SCC 134 @ (2012) 2 SCC (Cri) 350)
JAbedul  Basit v Molel. Abdul - Kadic - Chedhary | Abdul
Baxit v. Mohd. Abddul Kodir Chandhary, (2014) 10 SCC 754 -
(2015) | SCC () 237 . Neeru Yaday v. State of ULP | Neeru
Yaddav v State of L1, (2014) 16 SCC 308 ; (2015) 3 SCC (Cri)
327] . Anil Kenew Yaelav v, State (NCT of Delli) | Anil Kumear

(2019) 5 5CC 1
Y(2023) 14.8CC 368

Cr Appeal @ SLP (Cr) No. 12376-12377 of 2073 Fageziol
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Yaday v. State (NCT of Delhi), (2018) 12 SCC 129 (2011‘-5) 3
SCC (Cri) 425|. Mahipal v. Rajesh Kumar | Makipal v. Rajesh
Kumar, (2020) 2 SCC 118 ; (2020) 1 SCC (Cri) 558] , and as
recently  as  inJogjeet  Singh v. Ashish  Mishra [Jagfetf
Singh v. Ashish Mishra. (2032) 9 SCC 321 : (2022) 3 SCC
(Cri) 360) . ¥ v. Stare of Rajasthan | ¥ v. State of Rajasthan,
(2022) 9 SCC 269] and £ v. State of M. | v. State of ML,
(2022) 15 SCC 211 : 2022 SCC Online SC 552]

206.

AU the cost ol repetition, it may be highlighted that the

considerations that weigh with the appellate court when called

upon Lo examine the correetness of an orler granting bail is not
on the same lootin

2 when it comes to examining an application
_ moved for cancellation of buil, The yardstick for testing the
(Setins = omectness of an order grunting bail is whether the court below
j_ ;'~-::1 N 2 has exercised its diseretion in an improper or arbitrary manner
oL o vitiating the said order. When it comes (o asscssing an

application seching caneellation of bail, the appellate court

looks out for, amongst others, supervening circumstances or
any violalion of the conditions ol bail imposed on the person
AT Sk who has been accorded such a rolief ”

& . 20.3 Recently, this Court (throu

>

: B gh one of us, Sunjay Karol 3
R ;”ﬁld as under in Ashok Dhank

ad v. State (NCT of Delhi)’®.
BRI i rnit of il constitutes a discre

- thatnecessitaes a delicate and contes

.

tionary judicial remedy
-sensilive balancing of
legal and socictal interests. On one hand lies the
iniperative (o uphold the personal liberty of the aceused-an
reached constitutio '-mlﬂnfmm!hylhcpmpliun
Nocenc ich remaius a cardingl principle of erimingl
e, On the other hand, the court must remain
[l of the avity of the alleged offence, the

ns ol the accused's release, and the
y and fuimess of the investigative
s M USINCE, parbicujarly
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in_bail mitiers. |l1-.,,f,|1'_'l_':1_rt_.;~_1_r_u._|.-5gﬁ_h,;;j1]]'urmg;i by _a_calibrated
assesstent of i g t.u‘.g_e.Lt;;!m.;‘tg:rjmmmmuhy_chmgmhu
strength ol the i licie case. the likelihood of ie aceused
Neeing justice o tianipering with_evidence or wilnesses, and

the_overarchin: interest of ensuring thag the trial_proceeds

without obstruction or prejudice,

NNN
19. The principles which cmerge as a resull of the above

discussion wre - Tollows:

(1) An appeal ceainst grant of bail canmot be considered 1o be
on the same footing gs an application for cancellation of bail:

(ii) The Court concerned must not venlure into a threadbare
analysis ol the vyidence adduced by prosceution. The merits
of such evidense must not be adjudicated at the stage of bail:

(i) An order pranting bail must reflect application of mind
and assessimeni o the relevant factors for grant of bail that

have been clicidated by this Court. |Sce: ¥v. State of

Rajasthan (Supvay: Juibumishe v. Meherban® and Bhagwan
Singdhi v. Dilipy 1y () Deepu')

(1v) An appenl qeainst srant of bail mity be entertained by a

superior Coure om arounds such as perversity; illegality;
inconsisteney - ith ke relevant factors not been taken into

consideration including gravity of the olfence and impacl of

the crime:

(w) However. il Court may not take the conduct of an aceused
subscquent 1o the prmt bail into  consideration while
considering an appenl against the grant of such bail. Such

grounds must Lo ahen in an application for caneellation of

bail; and

(vi) An appeal aedinst geant of bail must not be allowed 1o be
used as a relietory mcasure. Such an appeal nust be conlined
only to the grocids discussed above,

(emphasis supplicd)
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21, The law being well ettied as above, we now examine the grounds.

ds that have becn urged in this challenge total 1o nine but can be



divided with fair case imu three heads, one- heinousness of the offence/

large 108 of Bfe; huoe the passibility of absconding to evade the tial

pmcﬂss; 'i?ﬁ.reé-;&ﬁt{:ilianﬁ;e wrounds such as failure o consider totality of
: cwcumstances and advaneo stage of trial,

211 Examined mlependently, the catastrophic consequences of
the act i.c.. the loss of almost a hundred and fifty lives while
they were undertaking, what can be considered one of the
most comman aclivities of life in our country, a train journey,

the damage 1 public property as also the alleged ulterior
molive for daing 5o - not only an act against the deployment
- of a joint frce in the nearby area, but to strike fear in the

jiets - Sociely at larse, in our view is 4 compelling indicator against

them being 1 1eased on bail.

However, it & seutled law that circumstances for or against a

ticular curcome are not to be weighed or assessed in
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High Court, that they have attempted 1o influence or
mtiniidate witnesses, nor has it been brought on record that
trial has been delayed on their account- otherwise be it for
whatever reasor.

Lastly, when it comes to the sum total ol circumstances not
being considered, we are not particularly impressed by that
ground. It is a matter of record that an carlicr application [or

ceade ago in the year 2016, bad been rejected

bail, about a ¢
with the Iigh Court recording that examination ol the
remiaining witnesses should be completed within a year. [fin
2022, the Court finds that despite such direction and also the
passage ol nearly six years, the same could not be achieved,
it cannot be suid 1o have notl considered the case in its proper
light. Second, the trial being at an advanced stage is also not
something (hat can be, in this case, a ground to send the
respondent aceused behind bars. The trial is of the year 2010,
and as we stand al the end ol 2025, still 28 witnesses are 1o be
examined. We may note the glacial pace at which the trial has
proceeded cannot justify the incarceration ol the accused,
particularly swhen they have already been in prison for a dozen
years, and once out, have not given the authoritics reason to

seek urpent cancellation, or even stay on the mmpugned
L -

judgment when this Couwrt issued notice, or even anylime

therealier,

Page 27 of 32
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8 pﬂe oi these prave circumstances as discussed in Para 21.1, the %\
ranted bail which, we are of lh&, view, it ought not to have. It "'\‘
hat the alleged ucts of the accused were 0 register opposition to | |
" iﬂ Whiﬁi'icm internal security situation was dealt with by the :
Bﬁm%mﬁc"‘-fgmllpfscctmn of society they belong to, 10 Oppose,
: %—Em permits ﬁl'lht Jaw a stand taken by the State- such acts of ;
y cannot be excused. liven more so when unsuspecting humans are
most horrifie, paintul deaths. In view of the discussion made
ts ol an individuai are always subservient to the nation's i
Il in error in granting bail. [t is a well-established 48

such an exercise of power are plainly
8. In view of the discussion made in {
ew that interfering with the liberty of )
dlarly when nothing clse holds against =
1¢ cost of repetition, we may state that 2 ,'j : 5
- notice subsequent development which ff |

—rt v e
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2 {4 1 ¥ x
Parting witi the matter, we maty observe that the nature of

the offence, its gravity ane the loss of life caused thereby has been given
duc consideration by us. We are also cognizant of the emotions of the
lamilics affected by this unlortunate incident and the likes thereol. Tt is in
recognition of these aspects that it is important that the State, while
employing the full force of the law against those persons who carry out
such acts, also ensures that the process of law against them, starts and
concludes with cllicacy and expediency, be it investigation or trial. As
such, specifically for those cases involving legislations imposing reverse

burden of proof, lind it fit 10 issue directions both in personant and in rem.

Divections in personan :

I. “The ‘Trial Court shall take stock of the matter and record in
its order, the siatus thercol and the reasons lor the triul having,
remained pending for many years, prior to the matter having
been taken up alter this judgment.

2. From that diay lorth, the matter shall be taken up on a day-to-
day basis.

3. The granting ol adjournments shall be eschewed unless
exceptional circumstances are shown.

4. We request the learned Administrative Judge of the High
Court, as noninated by the learmned Chicef Justice, to seck a
report, every four weeks, from the ‘I'mial Judge and ensure that

the dircetions are being complicd with.

Cr. Appeal @ SLI (Cr) No. 12376 12377 ol 2023 Page 29 of 32
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The Crimes in India Report, 2023 published by the National
- Crimes Records Bureau shows total nu.n'-!bcr of cases pending for trial

total number ol cases pending for invcstigali_on in year 2023 under
A 10 be 39491 i 479420 respectively. ‘The State Legal Services :

Y shall take steps to make aware, cach undertrial of his right to

ntation, cither by counsel of their own choice or through a legal _
el. Por those

d cour who choose the latter, assignments to their cases
O the counsel shoyl(

be made expeditiously so that the proceedings
Jeontinue at the carliest.

“hiel Justices of all High Courts are requested:

ine the number of cases pending within their States

“_éut;‘h as the UAPA, posing a reverse burden of proof - e

1ilspecial courts have not been designated, the B §
courts dealing with matters under these : f i

&Iw up the matter with the appropriate - g

i that are not sufficient; :

al oficers in these courts as ‘ '

el v i

¥ ';ﬁ .
o S S

l‘.“ j r‘ el . . y _"' .' ‘I..:...L _-“ !
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and adjournment. and il not, then suitable order for posting be

issued expeditiously;

Further, it is hereby direel

(1)  that the list prepared in accordance with (1) shall be organised in

arder of case reaistered, to the extent possible and permissible,

from the carliest 1o latest. Requisite directions be issued to the
special cowr ts/sessions courts 10 take up the matters registered
carliest, [irst. unless otherwise warranted.

(b)  In consultation with the appropriate authority, the IHigh Court to

ascertain the position with respect o appointment/allotment of

prosccutors/special public prosceutors, as may be applicable, to
ensure that the mallers. once taken up, are not further delayed on
that count;

(c) For those cases that have been pending for morc than five ycars,
the concernced conrt be direeted (o take stock of the situation as
and when they e tiken up, record detailed order taking note of
the previous reasons [or adjournment il available, refrain from
granting adjourtiments on routine requests and teke up the matter
on a day-to-clay bis.

(d) The High Court concerned will periodically, seek reports from
the concernet (Courts dealing with these matters and take up
issues that mumy  be confronting the said courts, on the

administrative side so as o ensure smooth {unctioning.

Cr. Appeal @ SLIP(Cr) N 12376 17377 o0 2003 Pt oo
o E_L‘ 5§ ¥

(¥ Scanned with OKEN Scanner



& Scanned with OKEN Scanner



