PART-11
(Subjective Written Examination)

DO NOT OPEN THIS QUESTION BOOKLET UNTIL ASKED TO DO SO. ]

QUESTION 1 - Brief Preparation: This question requires the candidate to prepare a
brief synopsis or precis of a case file not longer than 750 words, Parameters for judging
this question include: (a) ability of the candidate to identify and marshal the relevant facts:
(b) identification of legal issues before the High Court/Appellate Tribunal; (c)
comprehensive analysis of the issues as done by the High Court in the impugned decision;
(d) ratio of the impugned decision; (e) relevant grounds before the Supreme Court; (f)
ability to condense information and structure the document logically; and (g) brevity.
(150 marks)

QUESTION 2 — Preparation of a draft research memao: In this guestion, the candidate
is required to formulate a draft reasoned memo not longer than 500-750 words on the
dispute. Parameters for judging this question include: (a) ability to use relevant legal
sources; (b) use of legal language; (¢) exposition of the law; (d) analysis of the facts and

applicability of the law to the facts; and (e) structure of the opinion. (75 marks)
QUESTION 3 — Analytical Question: In this question, a candidate shall be required to
answer one out of five analytical guestions in 350-500 words. (75 marks)

Please fill in the following details using ball point pen.

Roll No.

Name

Signature

PLEASE READ INSTRUCTIONS ON THE BACK COVER CAREFULLY. ]
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I ANSWER BOOKLET SHOULD BE HANDED OVER
TO THE INVIGILATOR ON COMPLETION OF THE TEST.
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PART-II : QUESTION 1

IN THE SUPREME COURT OF INDIA
SCR XXI RULE 3(1)(A)
CIVIL APPELLATE JURISDICTION
(UNDER ARTICLE 136 OF THE CONSTITUTION OF INDIA)
SPECIAL LEAVE PETITION (C) NO 12345 OF 2021

Against the impugned final judgement and order dated 17.11.2020 passed by
the Hon'ble High Court of Kamataka at Bengaluru in Writ Appeal no 1234

of 2013
In the matter of:
Skanda S.Bharadwaj ....................................... Petitioner
VErsus
The Union of India & Ors............................... Respondents
PAPER BOOK
(For index kindly see inside)

ADVOCATE FOR THE PETITIONER ARCHANA KUMAR
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5L No.

Particulars of Document

Page No of part to which
it belongs

Part 1
{Contents of
paper book)

Part I1
{contents of
file alone)

Remarks

(i)

(i1}

(iv)

(v)

Office Report on Limitation

(i)
5

1.

Listing Proforma

6-7

Synopsis and List of Dates

8-10

4.

Impugned Judgement
A true copy final judgement and
order dated 17.11.2020 passed by the
Hon'ble High Court of Kamataka at
Bengaluru in Writ Appeal no 12345
of 2013,

11-14

Special Leave Petition with Affidavit

15-19

& o

Annexure P/1
A true copy of the order passed by
authority No.V.15014
(08 VCISF/LERNALCOD(D)/2005-
2033 dated 29.5.2006

20-22

Annexure P/2
A true copy of the order passed by
authority NO.V.-
11014/EZ/Ad IV Appl/15/200509
dated 3.1.2007

23-25

Annexure P/3
A true copy of the order passed by
Office of the Deputy Inspector
General No V-11015PkVva/Rv-
49/2008-2129 dated Nil.

26-27

Annexare P/4
A true copy of the Order passed in
W.P. No 12345/2012 dated 28.4.2013

28-30

10.

Annexure P/S
A true copy of the petition in writ
appeal no WA no 12345 of 2013
dated 482013

31-34
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TN THE SUPREME COURT OF INDIA
SCR XXI RULE 3(1)(a)
CIVIL AFPELLATE JURISDICTION
(UNDER ARTICLE 136 OF THE CONSTITUTION OF INDIA)
SPECIAL LEAVE PETITION (C) NO 12345 OF 2021

In the matter of:
Skanda 5. BEarsdWal. ... ccoaomrersrnmrsrsomeserirserapatasssonvsrnnnns snsenss DOLHONEE
Versus
The Union of India & OS.......ooooviiiiiniii e e Respondents
OFFICE REPORT ON LIMITATION
1. The Petition is/are within time. V/
2. The Petition is barred by time and there is delay of days in filing the same against
order dated and Petition for condonation of ~ days delay has been filed.
3. Thereisdelayof  davs in refiling the petitioner and petitioner for condonation of
days delay in refiling has been filed.

BRANCH OFFICER
Dated 15.2.2021]
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PROFORMA FOR FIRST LISTING
SEC: XNl

The case pertains to (Please tick/check the correct box): -

= S =

0

Central Act: (Title) Civil Procedure code, 1908

Section: NA

Central Rule: (Title) NA

Rule Nofs): NA

State Act: (Title) NA

section: NA

State Rule (Tirle): NA

Rule Nofs): NA

Impugned interim order: {Date) NA

Impugned Fimal Order: (Date). 17.11.2020

High Court (Name): Hon"ble High Court of Judicature at Karnataka
MName the Judges: Hon"bhle Mr. Justice Ravi Ahuja & Hon’ble Mr. Justice Ashok Huda
Tribunal / Authorty; (Name) NA

Nature of matter: Ciwvil
{a) Petitioner / Appellant No. 1: Skanda S. Bharadwaj
(b) E-mail ID: NA
{c) Mobile Phone Number: NA
(a) Respondent No.1: Union of India & Ors.
(b) Email ID: NA
(c) Mobile Phone Number: NA
(&) Main Category Classification: 18 Ordinary Civil Matter
(b) Sub Classification: 1807 others
Not to be listed before: NA
(a) Similar disposed of matter with citation, if any & Case details: No
(b} Similar pending matter with Case details: No similar pending matter
Criminal Matters: NA
(a) Whether accused/Convict has surrendered: NA
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(b) FIR No. NA Date: NA
(c) Police Station; NA
(d) Sentence Awarded: NA
(e) Sentence Undergone; NA
8. Land Acquisition Matters:
(a) Date of Section 4 notification: NA
(b) Date of Section 6 Notification:
i) Date of Section 17 Motification: NA
9. Tax Matters: State the tax Effect: NA
10. Special Category (first petitioner/appellant only) NA
Senior Citizen > 65 vears, SC/ST, Woman/Child, Disabled, Legal Aid Case, In custody
11. Vehicle Number {in case of Motor Accident Claim Matters: NA

Filed by

(Archana Kumar)

AOR for Petitioner

Registration NO, 9542

Email ID: archanskumarsupremecourti@gmail.com

Date: 15.02.2021
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SYNOPSIS

The petitioner was dismissed from service without following the principles of Natural Justice, Tt is
submitted that the punishment imposed is disproportionate to the alleged offence. The punishment
awarded shocks the consciousness of this Hon'ble Court. The petitioner was charged under following
Articles of charges are:

ARTICLE —1
“Gross misconduct, indiscipline act and insubordination in that No.974500090 Constable Skanda
Bharadwaj of CISF Unit BIOM Dep-14 on 12.01.2006 duning evening Roll call un-necessarily argued

with No. 721240046/ HC/GD Akash Rathore (CHM) for Monday parade to be held on 13.01.2006 on the
issue of the death of constable Nikhil Arora and provoked other CISF personnel as a result the personnel

created noisy scene in Roll Call.
ARTICLE - 11

Gross misconduct, indiscipline act and Insubordination in that No. 97450090 Constable Skanda
Bharadwaj of CISF unit BIOP Dep-14 on 12.01.2001 at about 18:30 houwrs abused and asgaulted No.
933220021 SVExe AVG Rati of CISF Unit BIOP Dep. 14, along with others as a result SI'Exe (AVG
Ratti sustained bleeding injury in his mouth and was admitted to project hospital of BIOP Dep.14 on
12.01.2006 and discharged on 16.01.2006™

The authonties passed an order of removal from service,

The 1d Single Judge of the Hon"ble High Court allowed the Writ Petition in part, modifving the penalty
to withholding of two increments with cumulative effect in place of *‘Removal from service’ and directed
to the respondents to reinstate the appellant without any back wages. The Ld. Single was justified in
modifying the punishment, since punishment was disproportionate and against the principle of natural
justice. The petitioner has been acquitted after a full Nledged criminal trial. It is not that petitioner is relying
on the acquittal in the departmental enguiry proceedings. The High Court out to have considered that,
petitioner having underwent the agony of full fledped trial, the petitioner's case ought to have been
considered with sympathy, The Hon'ble High Court allowed the writ appeal and set side the order of the
Ld. Single Judge.

Hence SLP.
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341998

15.7.2003

12.1.2006

17.1.2006

List of Dates

The Petitioner was appointed as a constable in Central Industrial Security Force (CISF) on
3.4.1998 and joined as a trainee for one year in Chennai

After basic training, he was posted to CISF unit BOCL Dhanbad, Bihor, where he served for a
period of § years and thereafter he was transferred to CISF Unit BOP Dep-14 at NMDC,
Chhattisgarh on 15.7.2003, The petitioner worked as 2 constable to the utmost satisfaction to his
SETHONS,

When the petitioner was serving as Constable, one Constable named Nikhil Arors died on
12.1.2006 and due to the suspicious death there was a commotion, end all CISF Personnel were
on strike to protest of the said death. This incident happened around 6.15 pm.

It is pertinent to mention here that, the petitioner was on “off duty”™ on the sud date, and did not
participate the protest, Infact he was in hospitel due to his ill-health.

The petitioner joined the duty after treatment around 6.15 pm. The distance between the
petitioner’s work place and place of incident is around 15 kms.

The respondents lodged a complaint against the petitioner and another two alleging that there was
a pre fixed parade on 13.1.2006 by the authorities, Therefore, the authorities called a evening Roll
Call on 12.1.2006 8l Unit line Kirandul at 18:00 hrs. In that Roll call parade, it was alleged that
the petitioner committed an indiscipline acts of arguing unnecessasily with superior and instigating
hig fellow men not o attend parade to be held on 13.1.2006. 1t was further alleged that the superior
officer of the petitioner, Sub Inspector AVG Ratti advisad the petitioner not to instigate the other
constables, but the petitioner abused by using flthy language in the presence of all personnel and
assaulted the Sub Inspector. It is also alleged that 5.1. AVG Ratti sustained bleeding injuries on his
mouth and nose and was admitted in hospital from 12.1.1006 to 16.1.2006.

After the investigation, the police filed a charge-shest againgt the Petitioner for the offence
pumishable under sec 294, 323, 341, Riw 24 of LP.C. 1o the Jurisdictional IMFC Court,

In view of the about incident the departmental enguiry was conducted only against the petitioner
under Rule 36 of CI1SF Rules 2001 for having involved in unbecoming act of insubordination by
#husing and assaulting his senior officer and exhibited highly indiscipline acts of instigating his
fellow men not to attend parade on 13-1-2006. The petitioner was charged under the following
Articles:
ARTICLE -1

“Giross misconduct, indiscipline act and insubordination in that No.974500090 Constable Skanda
Bharadwaj of CISF Unit BIOM Dep-14 on 12.01 2006 during evening Foil call un-necessarily
argued with No.T21240046/HC/GD Akash Rathore (CHM) for Monday parade to be held on

13.01.2006 on the issue of the death of constable Nikhil Aror and provoked other CISF personnel
a5 a result the personne] created noisy sceme in Roll Call.

ARTICLE-T1

Gross misconduct, indiscipling act and Insubordination in that No, 97450090 Constable Skanda
Bharadwaj of CISF unit BIOP Dep-14 on 12.01.2001 at about |8:30 hours abused and assaulted
No. 933220021 SI'Exe AVG Ratti of CISF Unit BIOP Dep.14, along with others as a result SI'Exe
(AVG Ratti sustained bleeding injury in his mouth and was sdmitted to project hospital of BIOP
Dep. 14 on 12.001.2006 and discharged on 16.01 2006
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17.2.2006

29.5.2006

3.1.2007

18.1.2010

13.11.2012

28.4.2013

4.8.2013

17.11.2026
15.2.2021

The petitioner submitted his written reply on [ 7.02.2006, In his wnitten reply he denied articles of
charpes framed against him.

The disciplinary authority after its enguiry recorded awarded punishment of “Removal from the
serviee”. A truy copy of the order passed by Disciplinary suthomty Ne V-13014 (08).CISF/
LERNALCODY 20052033 dated 29.03.2006 is annexed at Annexure P-1,

The Pettioner being aggrieved with the order of Removal from service' dated 29-5-2006,
preferred an appeal before the appellate authority.

The Appellate Authonty rejected the appeal stating that no cogent reason to imterfere with the
punishment awanded by- the disciplinary authority, A true copy of the order passed by authority
No V11014 EZ/ ATV Appl.15/ 200598 -dated 3.1.2007 is annexed at Annexure P-1.

Agamst the order of Appellate Authonity, the petittoner preferred a Revision before the Revisional
Authority,

The Revisional Authonity vide order dated 17/18.1.2010 rejected Revision Petition. A true copy of
the order passed by the Office of the Deputy Inspector General Mo, V-11015/Pk/Vvn/Rv-49/2008-
2129 dated Nil is annexed as Annexure P-3.

Thereafter the petitioner filed a W.P, 123452012 before the Hon"ble High Court challenging the
above order.

The Id. Single Judge of the Hon'ble High Court allowed the Writ Petition i part, modified the
penalty to withholding of two increments with cumulative effect in ploce of Removal from service'
and directed to the respondents to reinstate the appellant without oy back wages, A true copy of
the Order passed in W.P. no. 123452012 dated 78.4.2013 is annexed as Annexure P-4,

Being aggrieved of the same, the respondents preferred a writ appeal no. W.A. no 12345 of 2013
betfore the High Court. A true copy of the petition in writ appeal no. WA, 12345 of 2013 dated
4 B 2013 is annexed as Annexure P-5,

The Hon"ble High Court allowed the writ appeal and set aside the order of the Ld. Single Judge.
Hence the SLP.
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IN THE HIGH COURT OF KARNATAKA AT BENGALURU

ON THE 17™ DAY OF NOVEMBER 2020
BEFORE
THE HON'BLE MR. JUSTICE RAVI AHUJA
AND
THE HON'BLE MR. JUSTICE ASHOK HUDA

Writ Appeal No. 12345 of 2013 (S-DIS)

BETWEEN:

. THE UNION OF INDIA
REPRESENTED BY ITS HOME SECRETARY,
IN THE GOVERNMENT OF INDIA, NEW DELHI

2. OFFICE OF THE SENIOR COMMANDANT / CISF
MINISTRY OF HOME AFFAIRS CISF UNIT,
NALCO DAMMANIODI, DISTRICT KORAPUT
ORISSA STATE.

3. THE DEPUTY INSPECTOR GENERAL OF CISF
EASTER ZONE, HQRS.PATNA, BIHAR
GOVERNMENT OF INDIA
{COMES UNDER MINISTEY OF HOME AFFAIRS)

4. INSPECTOR GENERAL / CISF
EAST SECTOR HEADQUATERS,
BORING ROAD, NEAR PATALIPUTRA COLONY,
PATNA 13 BIHAR

(BY TRISHA RANA, ADVOCATE)
AND:

SEANDA BHARADWAJ

SON OF LATE NM BHARADWAJ

AGED ABOUT 42 YEARS

CONSTABLE CISF UNIT,

DEP RO, 14 NMDC KIRANDUL

(NOW REMOVED FROM SERVICE)
RESIDING AT 154 3" CROSS, ARD BLOCK,
3™ MAIN KORAMANGALA

BENGALURL 560034

(BY DEVYANI CHANDRAN, ADVOCATE)

v APPELLANTS

<o RESPONDENT

THIS WRIT AFPEAL 18 FILED UNDER SECTION 4 OF THE KARNATAKA HIGH COURT ACT PRAYING
TO SET ASIDE THE ORDER PASSED IN WRIT PETITION NC 12343 OF 2012 (5-DIS) DATED 28.04.2013.

THIS WRIT APPEAL HAVING BEEN HEARD AND RESERVED FOR JUDGEMENT ON 10.10.2020,
COMING ON FOR PRONOUCEMENT THIS DAY, ASHOK HUDA J. DELIVERED THE FOLLOWING:
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JUDGEMENT

Appellants are the respondents in Writ Petition No, 12345 of 2012 and respondent in the writ petitioner. Parties
are referred to as per their rank before the leamed Single Judge.

Brief facts of the case are as under:

The petitioner was appointed as a constable in Central Industrial Security Force (CISF) on 4.4.1998, After
basic training, he was posted at CISF Unit, BOCL Dhanbed, Bihar where he served for a period of five years and
thereafter he was transferred to CISF Unit, BOP Dep-14 at NMDC, Kirandul, District Dhantewada, Chhamisgarh
State on 15.08,2003, There was a pre fixed pamnde on 13.01.2006 by the authorities. In this connect, authorities
had called evening Roll Call on 12.01.2006 et Unit line Kirandul at 18:00 hrs. In that Roll Call parade, the petiboner
committed indiscipline acts of arguing unnecessarily with superiors and instigating his fellowmen not to attend
parade to be held on 13.01.2006. The superior officer of the petitioner, Sub-Inspectar AVG Ratti advised the
petitioner not to instigate other constables, but the petitioner abused him by using filthy language in the presence
of all personnel and assaulted the Sub-Inspector in the presence of all personnel. In view of the sudden sttack by
the petitioner, Sub-Inspecior AVG Ratti sustained bleeding injuries on his mouth and nose he was admitted in the
hospital from 12.01 2006 to 16.01.2006.

Afer discharge from the hospital, said Sub-Inspector lodged a complaint against the petitioner and two others
before the jurisdictional pelice on 17.01.2006. After the investigation, the police filed charge-sheet against the
petitioner for the offence punishable under Sections 294, 323, 341 read with Section 24 of the IPC. Having regard
to the facts and circumstances of the case, the petiioner was dealt with under Rule 36 of CISF Rules 2001, for
having involved in unbecoming ecl of insubordination by abusing and assaulting his semor officer and exhibiting
highly indiscipline acts of instigating his fellowmen not to attend the parade on 13.01.2006,

During the pendency of the ciminal proceedings, department mitiated a departmental mquiry agamst the
petitioner and issued a memomndum of articles of charpes on 03.02.2006, which are as under:

ARTICLE -1

Gross misconduct, indiscipline set and insubordination in that No. 974500000 Constable Skanda Bharadway of
CISF Unit BIOM Dep-14 on 12.01.2006 durng eveming Roll ¢all un-necessarily argued with
No. 721240046 HC/GD Akash Rathore (CHM) for Monday parade 1o be held on 13.01.2006 on the issue of the
death of constable Nikhil Arora and provoked other CISF personnel as a result the personnel created noisy scene
in Roll Call.

ARTICLE - 11
Ciross misconduct, mdiscipline act and Insubordination in that No. 97450090 Constable Skandn Bharadway of
CISF unit BIOP Dep-14 on 12.01.2001 at about 18:30 hours abused and assaulted No. 933220021 SIExe AVG
Ratti of CISF Unit BIOP Dep.14, along with others as a result SLExe (AVG Ratti sustained bleeding injury in his
mouth and was admitted to project hospital of BIOP Dep.14 on 12.01,2006 and discharged on 16.01.2006

Om receipt of articles of charges, petitioner filed his reply. The respondents not being satisfied with the reply of
the petitioner, procesded to initiate departmenial proceedings. An Inguiry Officer was appointed who recorded the
evidence of petitioner and two witnesses, The Inguiry Officer submitied his report holding that the charges against
the charged member as proved. e"..ﬂ!‘l’ﬂ'l#f&m.l-pl of the report, the Disciplinary Authority passed an order of
punishment of removal from serviee with immediate effect, vide order dated 29,05, 2006.

The petitioner agprieved by the order dated 29.05.2006, preferred an appeal before the Appellate Authority.
The Appellate Authority vide order dated D3.01.2007, dismissed the appeal. Petitioner as against the said order,
filed a Revision Petition before the Revisional Authority on 29.10.2009. The Revisional Authority vide order dated
I T/18.01.2010 rejected the revision petition.

Petitioner had filed a wril petition before this court in Writ Petition No. 12345 of 2007 against the order dated
29.05.2006, but had not challenged the order of the Appellate Authority snd Revisional Authonty. Subsequently,
the petitioner withdrew the smd wnt petitioner.
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The petitioner filed another wril petition in Wit Petition 12345 of 2012 against the order dated 29 05 2006 and
the orders passed by the Appellate Authotity as well as the Revisional Authority, The learned Single Judge vide
order dated 25.04.2013, allowed the writ pefition in part and set aside the order of penalty dated 29.05.2006, a8 per
Annexure-A and modified the punishment to withholding two increments with cumulative effect in place of penalty
of removal from service and respondents were directed to roinstate the petitioner without backwages and held that
continuity of service and consequential benefit is only for the limited purpose of retrial benefits.

The respondents, aggrieved by the order passed m Writ Petibon 12345 of 2012 dated 28.04.2013, have filed
the present writ appeal.

Heard arguments of leamed counsels.

The respondents have alleged churges agmnst the petitioner in regard to gross misconduct, indiseipline act and
insubordination. That on 12,01.2006, during the evening Roll Call, unnecessarnily petitioner argued with HC/GD
Akash Rathore (CHM) for parade 1o be held on 13.01.2006, on the izsue of death of constable Mikhil Arora and
provoked other CISF personnel. As a result, the personnel created o noisy scene in the Roll Call and he has also
assaulied Sub-Inspector AVG Ratti of CISF Unit, BIOP-14, on 12.01.2006 at about 18:30 hrs. and all the charges
leveled against the petitioner were proved in the departmental inguiry and was imposed a punishment of removal
from service vide final Order Mo, 2033 dated 29.05.2006, The said order of punishment was confirmed by the
Appellate Authority as well as by the Revisional Authority.

The kearmed Single Judge has modified the order of removal from service to that of withholding two increments
with cumulative effect only on the ground that from a perusal of the records, the past history of the petimfioner from
1998 to 2006 is unblemished. But, in fact the said observation is contrary to the records. The respondents in the
statement of objections have stated regardmg the past history of the petitioner. 1t is stated n the statement of
uhjm:rimu that dm‘ing his short service of § vears, the petitioner was awarded three punishments for various
omission and commission i.e., desertion from basic training for 28 days, overstaying from leave for 1946 days and
loss of trefoil copy of railway warrenl. The said acts of the petiioner clearly establishes that the petitionar has not
maintained an unblemished service record. The petitioner wis dealt under Rule 36 of CISF Rules 2001, for having
involved in unbecoming act of insubordination by abusing and assaulting his senior officers and r.l.'hlhurmg highly
mndiscipling acts of instigating his fellowmen not to attend the parade on 13.01.2006,

In the armed force of the Union, discipline is of paramount important and the petitioner by committing the
ghove acts has exhibited breach of discipline which is detrimental to the good order and dizcipline of the force.
The disciplinary authority, after examining the report of the inquiry officer, has rightly come to the conclusion that
the charges levelled against the petitioner are grave in nature and order for removal from service. The Appellaie
Authority as well as Revisional Authonity have affirmed the order of punishment.

The guestion is, whether the learned Single Judge was justified i interfering with the punishment imposed by
the Disciplinary Authority. We would like to place reliance on the decision of the Constiution Bench of Hon'ble
Court in the case of STATE OF ORISSA VS, BIDYABHUISHAN MOHAPATRA (AIR 1963 8C 779)

wherein it 12 held as under;

“woooe Bur the Court, in a caxe in which an order of dismissal of a public servand iy impugned, is
not concerned o decide whether the sentence imposed, provided it i3 justified by the rwles, 5
apprapriare having regard to the gravity of the misdemeanor establivhed, The reasons which induce
the punishing authority, if there has heen an enguiry consiztent with the prescribed miles, are not
Justiciable; nmor is the penalty open to review by the Cowrd. If the order of dismissal may be
supported on any finding av to subsianiial misdemeanowr for which the punistment can lawfully
be impased, it is mot for the Court to consider whether that ground alone would have welghed with
the autharity in dismissing the public servani. The Court has not jfurisdiction if the findings of the
enguiry Officer or the Tribunal prima facie make our a case of misdemeanour, to divect the authority
fo reconsider that order becense in respect of some of the findings but nor oll, it appears that there
har been violation of the rles of natural fusiice.”

It may be open for the Appellate Authority to interfere with it, bul not to the High Court or Admmistrative
Tribunal for the reason that the junsdiction of the Tribunal is similar (o the powers of the High Court under Arficle
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226 of the Constitubon of Indie. The power under Article 226 is one of judicial review. It 15 not an appeal for
degision, but a review of the manner in which decigion was made. The learned Single Judge in the impugned order,
at paragraph 6 and 7, has held as under:

“6. Keeping in view the law declaved by the Apex Court tn the fuceement supra, if s mecessary fo
examing the foct situation in thiz case. The disciplingry autkorily and the engquiry afficer by
Jfallowing the procedure and by provilng o falr opportuniny to the petitfoner, condicted the enguiny
atid passed the impuigred order of penally. It i not shown o me what is the error or illesality
comminted by the respondents in the matter of decision making process. In the absence of any such
evror or Wegality, this Conrd canmot sit as an Appellate Court and reasvess the evidence on record,
Therefore, [ find no fustifiahle growund to inferfere with the enguivy repart stating that the charges
againgl the pelifioner as proved

7. However, it is necexsary to examine the proportionality of penalne. In the instant case it s seen
from the record that the past history of the petitioner from 1998 (o 2006 is unblemished, Further, it
ix seen that on account of death af Constable by name Nikhil Arora, the petitioner and others
protested. Though reavly 50 Constables were invalved in the protest, the crimingl cave was ffled
ﬂ'ﬂr'}' against four persons including the petittoner herein and the same ended in aoguittal. Bt the

proceedings are ininiated omly against the peltitioner: Having regard to the length of
Fervice .I‘mdﬁrﬂdb_}r the petitioner. the age of the petitioner and the gravity of the mizconduce, { am
of the considered opimion that removal from service is an the higher side,”

We find that the rensoning i wholly unsupportive. Punishment cannot be modified to “shorien the litigation
and alleviate the misery of the petitioner.™ The reasons are neither relevant nor germane 1o modify the punishment.
In view of the gravity of misconduct, the petitioner having been found guilty of misconduct of indiscipline and
insubordination and assaulting seniors, the leamed Single Judge, without considering the gmvity of misconduet,
that during his short service of B years, the petitioner was awarded three punishments for various omission and
commission i.¢., desertion from basic troining for 28 days, overstaying from leave of 196 days and loss of trefoil
copy of ra.ﬂwa}r warrant, moulded the relief and passed the impugned order. We are of considered opinion that
interference by the leamed Single Judge with impositien of punishment, was wholly mmwamanted.

The learned counsel for the respondernts further submits that the petitioner has been acquitted in the course of
criminal trial. Mere acquittal in the criminal trial cannot operate ipso facts as a ground for vitiating the finding of
misconduct which has been arrived at during the course of disciplinary proceedings. It is no doubt true that the
charge in the criminal trial arose from the petitioner abusing AVG Ratti with unparliamentary words and assaulted
AVG Rati with hands and fists which has resulied in lodging & criminal case. But the charge of misconduct is on
the ground of abusing, axsaulting and failure to comply the instructions given by his senior. Consequently, acquittal
in the criminal case was not a ground for setting aside the penalty which was imposed in the course of disciplinary
EOLITY. H:ucr:, having regard to the parameters that govern the axercise of judicial review in ﬂjsmpr:mm- matlers,
we are of the view that the judgement of the leamned Single Judge is unsustainable. The said view is by
the judgement of the Hon"ble Apex Court passed in Civil Appeal No 6163 of 2010 in the case of Union of India
anel hers v Sitaram Mizhra dated 11.07.2019.

In view of the aforesaid discussion, we are inclined to interfere with the impugned order. Hence, we proceed
ter pass the following:

Chrder
The writ appeal is allowed.

_The order of learned Single Judge dated 28.04.2013 passed in Writ Petition No. 12345 of 2012 is set aside. The
writ petition is dismissed.

Sd-

Judge
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IN THE SUPREME COURT OF INDIA
CIVIL APPEALLATE JURISMCTION
{ORDER XXI, RULE 3{I)}{A})
{(UNDER ARTICLE 136 OF THE CONSTITUTION OF INDIA)
SPECIAL LEAVE PETITION NO 12345 OF 1021

In the matter of:

SKANDAS. BHARADWAJ

SON OF LATE NM BHARADWAJ

154 3RD CROSS, 3RD BLOCK,
ETH MAIN KORAMANGALA
BENGALURLU 560034

Versus

. THE UNION OF INDITA,

REFRESENTED BY IT5 HOME

SECRETARY,

Position of Parties
In the High Cour In this Court

Respondent Petitioner

Patitioner No_1 Respondent MNo.1

IN THE GOVERNMENT OF INDIA,

NEW DELHI

2. OFFICE OF THE SENIOR
COMMANDANTICISF,

MINISTRY OF HOME AFFAIRS,

CISF UNIT.,

NALCO DAMMANIODI DIST.

KORAPUT, ORISSA STATE

3. DEPUTY INSPECTOR,
GENERAL OF CISF,
EASTER ZONE, HORS,
PATNA, BIHAR

4. INSPECTOR GENERAL/
CISF, EAST SECTOR HOQ),
BORING ROAD, NEW
PATALIPUTRA COLONY,
PATNA 13 BIHAR
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Petitioner No.2 Respondent No.2

Petitioner No.3 Respondent No.3

Petitioner No.4 Respondent No.4

ALL ARE CONTESTING RESPONDENTS
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THE HON'BLE CHIEF JUSTICE OF INDIA AND HIS COMPANION JUSTICE OF THE HON'BLE
SUPREME COURT OF INDIA

THE HUMBLE PETITION OF THE PETITIOENRS ABOVE-NAMED
Y SH :

1. That the petitioner above named most respectfully submit the present petition seeking Special Leave 1o
Appeal filed against the impupned final judgement and order dated 17.11.2020 passed by the Hon'ble
High Court of Karnataka at Bengaluru in Writ Appeal No. 12345 of 2013, wherein the High Court allowed
the writ appeal.

2.  QUESTIONS OF LAW
The following questions of law will arise from the facts of this case.
2.1 Whether the enquiry officer followed all the procedure of natural justice during the proceedings?

22 Whether the punishment imposed is disproportionate to the alleged offence? Does it not shocks the
conscience of this Hon'ble Court?

3. DECLARATION IN TERMS OF RULE 3(2):

That the Petitioners state that no other petition seeking leave to appeal has been filed by the petitioner
against the impugned final judgement and order dated 17.11,2020 passed by the Hon'hle High Court of
Kamataka at Bengaluru in Writ Appeal No 12345 of 2013,

4. TION :

That Annexure P-1 to P-5 produced along with the special leave petition are true copies of the pleadings
and documents, which form part of the records of the case of the Court below and against whose arder,
leave to appeal is sought for this petition.

5 GROUNDS

A. Tt is submitted that the Division bench of Karmnataka high Court ought to have considered that even though
the Ld single Judge did not interfere with enquiry report, moulded the relicf and ordered reinstatement
without any back wages. The High court has arrived at this conclusion based on the facts of the case, that
though criminal case was initiated against three persons and more than 50 personnel were present at the
strike, it was only against the petitioner, the departmental enquiry was initiated and punished with removal
of service.

B. It is submitted that the entire case of the respondents are concocted and false. It is submitted that the
punishment imposed is disproportionate to the alleged offence.

C. It is submitted that the removal from service is against the principles of netural justice, unfair biased
discriminatory malafide on the part of the respondents superior officers. It is submitted that out of 63
personnel present in the roll call statement of only 5 personnel who were favorites of the enquiry officer
were recorded. The offence has not been proved conclusively and the petitioner was never involved in any
ill creating & subordinate or creating unlawfll sctions.

Part-THC 1/ 20-XXTV/ T 16



D. Itis submitied that the officer who conducted the enquiry did not follow the rules and regulation on the
subject. Ample opportunity was not given to the petitioner to defend the case. On 12.01.2006 the petitioner
wis never present in the Roll call, The authority has not been able to prove the allegations by way of any

independent documentary evidence,

E. ltis submitted that the Ld single was justified in modifying the punishment, since punishment imposed is
very severe in nature and amounts o disproportionate and against the principles of natural justice.

F. It is submitted that the petitioner had maintained an unblemished serviee record and hails from a poor
family. The learned Single Judge afier considering all these facts had rightly modified the order of penalty
to withholding of two increments with cumulative effect and with a direction to reinstate the petitioner
without back wages and continuity of service and consequential benefits is only of the limited purpose of
retrial benefits.

G. It is submitted that high Court has relied on certain instances to hold that petitioner had adverse remarks
in the Service book. It iz submitted that the punishments awarded against the petitioner for over stay and
other cenership cannot be relied to hold that petitioner has not maintained an unblemished record.

H. Itissubmitted that the petitioner has been acquitted after a full Aledged criminal trial. It is not that petitioner
is relving on the scquittal in the departmental enquiry proceedings. The High Court ought to have
considered that, petitioner having underwent the agony of full fledged rial, the petitioner's case ought to
have been considered with sympathy.

6. GROUNDS FORINTERIM RELIEF:
Mot for the present.

7. MAIN PRAYER

In the circumstances, it is, therefore, most respeetfilly prayed that this Hon'ble Courl may be graciously
pleased to:-

A. Grant Special Leave to appeal against the impugned final judgement and order dated 17.11.2020 passed
by the Hon'ble High Court of Karnataka at Bengalurn in Wirit Appeal 12345 of 2003,

B. Pass such further and other order(s) as this Hon'ble Court may deem fit and proper in the facts and
circumstances of the case.

8  ERAYER FOR INTERIM RELIEF
NOT FOR THE PRESENT

AND FOR THIS ACT OF KINDNESS THE PETITIOENR SHALL AS IN DUTY BOUND EVERY

FRAY
Filed On: 1522021 Filed by
{Archana Kumar)
Advocate for Petitioner
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IN THE SUPREME COURT OF INDIA
CIVIL APPELLATE JURISDICTION

SPECIAL LEAVE PETITION (C) No. 12345 of 2021

Skanda 8. Bharadwaj .... Petitioner
Yersus

The Union of India & Ors. .- .. Respondents

CERTIFICATE

Certified that the Special Leave Petition is confined only to the pleadings before the
Court whose order 35 challenged and the other documents relied upen in those
proceedings. No additional facts, documenis or grounds have been taken herein or
relied upon in the Special Leave Petition. It is further certified that the copies of the
documents/annexure ettached to the Special Leave Petition are necessary 1o snswer
the question of law rased in the petition or make out grounds urged in the Special
Leave Petition for consideration of this Honorable Courl. The certificate is given on
the basis of the instruction given by the petitioner whose affidavit is filed in support

of the Special Leave Petition.
FILED ON
{Archana Kumar)
Advocale for Petitioner
MNEW DELHI
DATED 15.02.2021
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N THE SUPREME COURT OF INDIA
CIVIL APPELLATE JURISDICTION

SPECIAL LEAVE PETITION (C) No. 12345 of 2021

Skanda S. Bharadvaj ... Petitioner
Versus
The Union of India & Ors. <o Respondents
AFFIDAVIT

| Skanda S. Bharadwaj, $/0, Late NM Bharadwaj, Residing at 154 3" Cross, 3
Rlock, 8 Main Koromangala, Bengaluru 560034, do hereby solemnly affim and
sincerely state as follows:

|. That [ am the petitioner in the above SLP and in that capacity fully conversanl
with the case and thus T am component to swear this affidavit.

2. 1 submit that [ read and understood the contents of the SLP, Lisi of Dates,
Synopsis and other I.A.s has been drafted under my instructions. | state that | have
gone through the contents of the same and which | have found true and cormect 1o
my knowledge and belief.

3. That I further state that the annexures filed along with the accompanying SLF are
true copies of their respective origmals.

4, That I further declare that ne part of the same are false or nothing matenal has
been concealed therefrom.

Depondent

Verifted at Bengalura on this day 12 February 2021 that the contents of the
ahove affidavit are true and correct to the best of my knowledge and belicf. Na
part of it is false and nothing material has been concealed therefrom.

NOTARY
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ANNEXURE P/1
OFFICE OF THE COMMANDANT
CEMTRAL INDUSTRIAL SECURITY FORCE
(MINISTRY OF HOME AFFAIRS)
CI8F Unit MALCO, Damanjodi
Dist., Korapur, (Orissa)

No.V-15014(08)CISF/L&R/MNALCO{D) 2005-2033
Dated: 29 May 2006
FINAL ORDER

No. 974500090 Constable Skanda Bharadwaj of CISF Unit BIDM Dep. 14 was Issued charge memorandum U/R. 36
of CISF Rules 2001 vide memorandum No. V. 15014(08)/CISF /LERNALCO(DY2005/780 dated 03.02.2006 for

the following charge:-

ARTICLE -1
“(Gross misconduct, indiscipline act and insubordination in that No 974500090 Constable Skands Bharadway of
CISF Unit BIOM Dep-14 on 120012006 during evening Roll call un-necessarily argued with
No. 721240046 HC/GD Akash Rathore (CHM) for Monday parade to be held on 13.01.2006 on the issue of the
death of constable Nikhil Arora and provoked other CISF persannel as a result the personnel created noisy scene
in Roll Call.

ARTICLE -1
Gross misconduct, indiscipline act and Insubordination in that No, 97450090 Constable Skanda Bharadwaj of
CISF unit BIOP Dep-14 on 12.01.2001 at about 18:30 bours abused and assaulted No. 933220021 SI/Exe AVG

Ratti of CISF Unit BIOP Dep. 14, along with others as a result S1/Exe (AVG Rathi sustained bleeding injury in his
mouth and was admitted to project hospital of BIOP Dep.14 on 12,01.2006 and discharged on 16.01.2006"

The charged member acknowledge the above said memorandum on J0,02, 2006 and submitted his writien reply on
17.02.2006. In his written reply he denied articles of charge framed agamst him. Hence, departmental enquiry was
ordered under sub rule (5a) of Rule 36 of CISF Rules 2001 and Sri. P. Namsimhba Inspector/Exe of CISF Unit
BIOP Dep-5 was appointed as Enquiry officer and Shri Sanjiv Kant SI/Exe of CISF Unit BIOP Dep.14 as
presenting officer vide order No.V,1014/06/L&R/NALCO(D)05/8950 dated 21.02.2006. The Enquiry officer
conducted the department enquiry as per the laid down procedure under CISF Rules. The charged member was
afforded ample opportunity to defend his case himself or by getting appoimed any member of the force as his
defence assistant. The statement of the prosecution witnesses were recorded in the presence of the charged official.
The charge member was also given opportumity to cross examine the PWs and he availed the same. After careful
consideration of all the materinls available in case file, the enquiry officer established the articles of charges framed

against the charged member as proved.

A copy of enguiry report was supplied to the charged member vide officer memorandum No, (1628) dated
25.04.2006 asking him to submit is representution, if any, against the enquiry report within 15 days from the date
of receipt or; the said memorandum, The charged official received the said memorandum on 30.04,2006 and
submitted his representation on 9.05.2006. In his written reply 1o the enquiry report, the charged -official‘ has
denied all the charged framed against him. He has stated that the special report prepared by InspectorBxe P Oka
15 baseless and fabricated. The charged official stated that since AVG Ratti was admitied in Hospital on 12012006
in serious condition how could be give statement to Inspector/Exe P. Oka. He further has stated that SI'EXE AVG
Rarti has given his statement by charging hig version agaim and again. He has also stated that no statement has been
taken from SI/Exe E.S. Nath who was the Roll Call officer. He has further stated that the GD entry 5180551 at
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1832 on 12.01.2006 was not really made by ASI/Exe. P. Naveen rather the same was made by other personnel
where on ASL/Exe. P. Naveen had only put his sipnature. The charged official has also raised & point regarding
misquoting of iming of giving information of incident by CHM Akash Rathore t0 ASLI'Exe P Naveen, The charged
official has reflected the strength of Roll call register which is not tallied with the Roll Call GD No.(554) dated
12.001.2006. He has also dented Article of charge-11 by stating that there was no mishehaviour any scuffle with
sl/Exe AVG Ratti on 12.01.2006 after Roll Call. He has sinted that P.O. 8h. K. Bopanna has proceeded the
proceedings under the pressure of Assistant Commandant.

| have meticulously gone through the entire matenials held on record, representation of charged member and report
of the engquiry officer. 1 find that HC/OD Akesh Rathore, CHM (P.W.1) has stated m his statement that on
12.01.2006 he had taken roll call and - informed about the regimental duty for next day i.e.-13.01.2006 in which
parade was fived. Afler limening thiz information Constable M. Vishwanathan, Constable T. Karol, Constable
Skanda Bharadwaj (the charged officer), constable 8. Ramachandran, and HC/GD Aniruddha Sen present in the
roll call had made arguments with CHM and instigated all the personnel present in the rall call not 1o attend parade
on 13.01.2006 on the ground that constable Nikhil expired on 11.01.2006. As a resalt all the personne] present in
the moll call created notsy scenes. HO/GD Akash Rathore (PW. 1) has also stated that even afier dispersal of roll
call by 81 Exc AVG Ratti the roll call personnel were standing here and there in which Constable T. Karol,
Constable Skanda Bharadwaj and Constable 5. Ramachandran were present. They were mishehaving with CHM
Akash Rathore (PW4) advised HC/GD Akash Rathore to leave the place. At the time constable M. Vishwanathan
instigated jawans by saying “MARO MARO”. On this constable T. Karol had caughi hold the neck of S1'Exe AVG
Ratti and Constable Skanda Bharadwaj the charged official gave s blow by his fist on the face of S1/Bxe AVG Ratti
(PW4) as a result, S1'Exe AVG Ratti (FW4) fell down and sustained bleeding injury in his mouth and hence SVExe
AVG Ratti was taken to the Kirandul hospital where he was admitied and remained there ill il 16.01.2006.
ASLExe P. Noveen (PW.2) has sisted in his stgtement that on 12,00 2006 he was detniled as shift 1'C on 2nd shift
at CISF Unit BIOP Dep-14 check post’Control Room. He had got the information from CHM Rajpal Singh (PW1)
and SI'Exe AVG Rami (PW4) over telephone that constable M. Vishwanathan, Constable T. Karol, Constable
Skanda Bharadwaj the churped official and Constable 5. Bamachandran without any renson had matigated all the
CISF personnel present in the roll call not to attend morming parade on 13.001.2006 on the occasion of the death of
constable MNikhil Arora of CISF Unit of BIOP Dept-14, They have also mude a guarre] with CHM Akash Rathore
(PW 1) and also assaulied and abused SIExe AVG Raiti (FW4). As a result SUExe AVG Raiti was admitted in
Kirandul Hospital on 12.01.2006. ASI/Exe P. Naveen on getting this information had made a GID entry at 5. No
(551) dated 12.01.2006 at 1832 hrs. (PW2 Exb.1). Inspector/Exe P. Oka has given his statement that the D.E. that
on 12.01.2006 he had got the nformation from Assistant Commandant BIOP Dep-14 that there was a case of
assaulting and misbehaving with SU'Exe AVG Raiti by some CISF personnel in evening roll call at CISF Uit BIOP
Dep-14. On receipt of this report he along with Assistant Commandant BIOP Dep-14 rushed to the spot at about
2100 hrs and enguired about the mcident from CHM and available members of the Force and also from SLExe
AVG Rarti (PW4) who was in Kirandul Hospital as an indoor patient. Insp/Exe P. Oka (PW3) as also stuted that he
came to know from CHM and available members of the Force that there was an act of msbehaviour with CHM
Akash Rathore (PW1) by constable T, Karol; Constable Skanda Bharadwai, the charge official, Constable M.
Vishwanathan and Constable S. Ramachandran on the issue of not to attend morning parade on 13.01.2006 on the
ground of death of Constable Nikhil Arors. He (PW3) has also stated that there had also gone to the extent of
beating and assaulting SUExe AVG Ratti (PW4) after roll call in fromt of Quaner Guard. As a result SVExe. AVG
Ratti was admitted in hospital, Inspector/Exe P Oka (FW3) has also prepared and sent a special report on these
incidenis which he has exhibited during SE as PW3/Exb.2. SI'Exe AVG Ratti (PW4 in lis stalement has stated that
on 12.01.2006 he was performing duties as company WC-11. During evening roll call HC/GD Akash Rathore
(CHM) PW1 was briefing the jawans, At the time he (PW4) had listen noise (Hulla guila) Constable M.
Vishwanathan, Constable T, Karol, Skanda Bharadwsj the charged official and Constable 5. Ramachandran were
shouting and made a quarre] with HC/GD Akash Rathore CHM (PW 1) and also with SUExe R.S. Nath on the issue
of attending morning parade on 13.01,2006. On listening this, SI/Exe AVG Ratti (PW4) dispersed the roll call and
went to this room. He (PW4) has Rrther stated that from his room he was observing that all the above personnel
were demanding for cancellation of parade and abused assiztant Commandant and Inspector with filthy langunpge.

Part-TLQ1AC-XXIVTT 2] 1..



They were also instigating the personnel who sttended in roll eall not to attend parade on 13.01.2006 on the issuc
of death of Constable Nikhil Arors. PW4 told CHM to inform them that if parade is cancelled the same would be
informed to all. Inspire of dispersal of roll cail by SIExe AVG Ratti, Const, T. Karol, Const. Skands Bharadwaj,
Const. M. Vishwanathan, and Const. 5, Ramachandran had not left the place and continued to argoe with CHM.
In order to gveid any future consequences, he advised CHM Akash Rathore (PW1) to leave the place, On this
Comst, T Karol ssid that “usi sale ko maro™ and along with Const, M. Vishwanathan, Const. Skanda Bharsdwaj
charged official and Cons. 8. Ramachandran were scolding him in unparliamentarily language and assaalied him
Constable Skanda Bharadwaj had given a blow by his first on his (PW4) face as a resull he sustained bleeding
injury in his mouth. He tried to escape from this situation by running away towards quarter guard. Due to injury
blood was oozing out from his face. HC/AGD M. Ali had faken him to NMDC Hospital, Kirandul by scooter where
he was admitied and taken treatment till 16.01.2006.

I have also carefiully gone through the defence side of the proceeding and find that Cons. Siddhanth Shetty (DW1)
has stated that on 12.01.2006 at 1800 hrs, HC/GD Akash Singh informed about the Monday parade on 13.01,2006
In evening roll call. One of the Jawans present in roll call asked about the death of Const, Nikhil Arora and 5i.Exe
R.S. Nath replied that be had such information. Then SI'Exe AVG Ratti came and dispersed to roll call. He (DW1)
further stated that while he was going back to his quarter he met const. Skanda Bharadwaj in front of Dev Kumar
who was coming from opposite side with a civilian at nearby Siv Mandir Const. Puru Parekh (D'W2) has stated in
his statement that on 12.01.2006 at 1800 hrs HC/GD Akash Rathore had informed abowt the programme of next
day and given report to SI'Exe RS, Nath, SI'Exe. R.S. Nath then dispersed the roll call. Thereafter he (DW2) left
fior his quarter on his way to meet Constable Skanda Bharadwaj near Dev Kumar who was coming from opposite
side with a civilians. He has also stated that on hig way back from Unit line to his quarter on 12.01.2006 after roll
call he had not met enybody else except Const. Skanda Bharadwaj. He has also stated that he had not met Const.
Siddhanth Shetty on his way back to quarter. Constable Skanda Bharadwaj, the charged official has stated in his
defence statement that be was on weekly off on 12.01.2006 at Heroli magazine and due 1o his illness he had been
to Hospital, Aficr taking treatment from the hospital he went to his quarier al about 11:30 hrs. As there was no
vehicle towards Heroli magnzine ot the that time. At about 18:30 hrs. he left his quarter for Heroli Magazine and
boarded the vehicle for Heroli Magazine from wnit line at about 19:45 hre. He was also made a GD entry to this
effect at S1.No.(221) dated 12.01,2006 &t Heroli magazine. He has also stated on 12.01 2006 he neither attended
roll call nor gone to unit line, The charged official Const. Skanda Bharadwaj in his reply to written brief at PO,
has stated that ruing P.E. Insp/Exe P.Oka had no recorded the statement of R.5. Nath and other Jawans present in
roll call. He has stated that he has not been given naturad justice during the DLE.

From the above statement deposed by PWs and D'Ws it is established that No. 974500090 Const. Skanda
Bharadwaj of CISF Unit BIOP Dep-14, the charged official was on weekly off on 12.01.2006 at Heroli Magazine
which has been confirmed from defence exhibits (D-Exb.04). In the pretext of taking treatment from Hospital he
left Heroli Magazine on 12.01.2006 at about 06:12 hrs which has been established from the defence exhibits (D-
Exhb.1). He has taken treatment from the Hospital as per the prescription (D-EB.2). But 1t &= not established from
the preseription that at what time he had been 1o Hospital and taken treatment. 1t is crystal elear from his defence
staternent that there at Unit Line be remained till 19:43 hrs. On 12.01.2006 at 18:00 hrs, the charged official had
attended the roll . call which has been established from the statement of all PW5. On listening about the Monday
parade om 13.01.2006 he himself got annoyed and argued unnecessarily with CHM HO/GD Akash Rathore and
also Instignted all the member present in roll call not 1o attend the Monday parade on the ground.” That Constable
Nikhil Arora had expired on 11.01.2006. This fact has been corroborated with the statement of Insp/Exe P. Oka
{(PW3) ASI/Exe. P. Neveen (PW2) and S1,Exe AVG Ratti (PW4). The incident of mishehaving with CHM by
constable Skanda Bharsdwaj the charged official has further been established from the GD eniry No. 551 daded
12.01.2006 (PE.2/Exb.1) and from the special repart prepared by Inspector / Exe P. Oka which has been exhibited
during D.E. a3 (PW.3/Exb.2).

TRUE COPY
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OFFICE OF THE COMMANDANT
CENTRAL INDUSTRIAL SECURITY FORCE
(MINISTRY OF HOME AFFAIRS)

Easter Zong H(rs
Patng — 800013

WoV-11014/EZ/ Ad 1 Appl. 15/72005/95

DCated 03.01.2007

FINALORDER

No. 97450090 Ex-Constable Skanda Bharadwaj formerly of CISF Unit BIDM Dep. 14 was dealt -under rule 36 of
CISF Rules 2001 by Commandant CISF . LInit NALCO Damanjodi being the disciplinary authority vide
memorandum No. T80 dated 03.02.2006 on the following charpes. On finalization of the proceedings penalty of
Removal from Service was imposed vide final order No.2033 dated 29.052006. Agprieved with the said
punishment the individual preferred an appeal to the mdersigned for consideration. The appeal is in time.

ARTICLE — 1
“Giross misconduct, indiscipline act and insubordination in that No. 974500090 Constable Skanda Bharadway of
CISF Unit BIOM Dep-14 on 12012006 during evening Roll call un-necessarily argued with
No. 721240046 HC/GD Akash Rathore (CHM) for Monday parade to be held on 13.01.2006 on the issue of the
death of constable Nikhil Arora and provoked other CISF personnel as a result the personnel created noisy scene
in Koll Call.

ARTICLE — 11
Gross misconduct, indiscipline act and Insubordination in that No. 97450090 Constable Skands Bharadwaj of
CISF unit BIOP Dep-14 on 12.01.2001 at about 1%:30 hours abused and assaulted No. 933220021 SUExe AVG

Ratti of CISF Unit BIOP Dep. 14, along with others as a result SL/Exe (AV( Ratti sustained bleeding injury in his
mouth and was admitted to project hospital of BIOP Dep. 14 on 12.00. 2006 and discharged on 16.01.2006™

The appellant acknowledged the charge memo on 10.02.2006 and submitted his reply on 17.02.2006 since his
reply to the charge memo was found unsatisfactory. Insp/Exe P. Narasimbha was appointed as EO to conduct the
departmental enguiry and 51/Exc Sanjiv Kant was appointed as PO. The EQ conducted the enquiry as per rules
and submitted the findings wherein he proved both the charges, Agreeing with the findings of the EO the
dizciplinary authority supplied a copy of the enquiry report o the appellant and the appellant had represented
againgt it, Thereafter the disciplinary authority considering the evidences on record. Seriousness of the charges as
wiell as the defense plea of the appellant awarded the aforesaid penalty.

The appellant i his appeal has mainly contended that the removal from service is against the principles of natural
justice. Unfair biased discriminatory malafide on the part of the superior officers. The superior officer had o
commungl feeling towards the persons hailing from south India, Out of 63 personnel present in the roll call
statement of only 5 personnel which were the favorites of the enquiry officer were recorded. The offence has not
been proved conelusively and he was never involved in {1l creating a subordinate or creating unlawful actions, The
main two witnesses are defauliers another DE is still pending against SI'Exe AVG Raii HC'GD Akash Rathore
having grudge against him. On earlier occasions during the inspection he raised point to provide vehicle for the
school going children therefore Shri Sandeep Mittal AC fixed him after departure of the inspecting officer. During
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preliminary enguiry the Quarter Cruard sentry and Guard Commander gave statement in his favour where as during
regular enguiry their statements were not recorded. The witnesses were awarded pay finc for not co-operating in
the ill decision proceeding. The staterment of DW's were ignored. Leadmg question has been asked to fix him. The
officer who conducted the enquiry did not follow the rules and regulation on the subject. Opportunity was not
given to defend the case. The complete enquiry was one sided. There was manipulstion of the document. On
12.01.2006 there are 42 constable were present but in the G it was figured as 43. He was never present in the
Roll call but 1o fix him the attendance of constables was increased, The, authority has nol been able to prove the
allegations by way of any independent documentary evidence. The Doctor of NMDC hospital at Kirandul has
issucd the certificate as per wishes of the Astt. Commandant and based on such certificate he was implicated in the
charge. The victim should have been referred to the nearby Govt. Hospital for faimess, GD No. 551 dated
12.01.2006 was made by SI/Fire VS Muralidhar while the signature of ASI/Exe P. Naveen with was on duty on
that day was taken for the purpose. The entire enguiry has been managed with preconceived and predetermined
idea to remove his from service. The punishment imposed on him is very sever in nature. Amounts to
disproportionate and against the principles of natural justice. Finally the appellant had stated that he had maintained
and unblemished service record and hails from a poor family therefore requested the appellate suthority to call for
the case records and to consider his case sympathetically.

On examination of the case files it trunspires that on 12.01 2006 HC/GD Akash Rathore (CHM) of the unit was
taking evening roll call and was informing about the next day’s programme. The appellant who was in fact by that
time was performing duty at Hiroli Magazine and came to the unit lines on his weekly off for taking treatment
from the hospital was present in the roll call. On hearing the normal programme for 13.01.2006 he immediately
argued with the said Head Constable about Monday parade and provoked others not to asttend the parade on
13.001.2006 as a resull the personnel present in the roll call created noisy scene in roll call. Seemg the siustion,
SI/Exe AVG Ratti who was present in the roll call came before the roll call dispersed it and tried to pacify the
perscnnel. Noticing the acts of SUVExe AVG Ratti the appellant abused the SI in filthy language and there afier
assaulted him along with others as a resull the said SI fell down and sustained bleeding injury in his mouth and
admitted in project hospital immediately. The SI was remained in the hospital and treatment taken as an indoor
patient and discharged on 16,01, 2006. The medical certificate issued by the concerned Doctor clearly depicts about
the injury. Besides, on receipt of information about the incident Insp/Exe P. Oka (PW3) and the Asst, Commandant
of the unit arrived at the spot enquired and prepared a detailed report over the incident. SVExe AVG Ratti in has
statement has clearly stated that the appellant had given a blow by his (Appellant) fist his face as a result he
sustained bleeding had imjury in his mowuth. The statement of PW1, PW2, PW3, and PW4 are corroborated to each
other and the available evidences are enough to arrive at the conclusion that on 12.01.2006 during evening roll call
the appellant had acted in a an only manner provoked other CISF personnel not to attend in the parade on
13,00, 2006 and thereafter assaulted SI'Exe AVG Ratti who is senior in rank to the appellant. The averments of the
appellant in his appeal are indicators. The departmental enguiry has been conducted as per rules and reasonable
opporiunity was given 1o the sppellant to defend his case during the course of enguiry. The main contention of the
appellant that on the day of incident be was not present in the roll call but according to the statement of HC/'GD
Akash Rathore {(FW1) the appellant was present in the roll call and was standing in the middle of the front line.
The statement of PW-1 in this regard i8 specific and clear. The two DWs produced by the appellant have give
baseless statement 10 protect the appellant as because other evidence about presence of the appellant in the roll call
are very clear. As regands variation in strength i.e. 43 in the place of 42 present m the roll call. this claim in no way
dilute the main charge. Besides, the appellant has incorporated frelevant matters in his appeal which are in no way
related to the present charpe framed apgainst the appellant. He has made some allegations on other matters against
the unit personnel in his appeal which are geems to bean after thought and to escape from the present charge. Az
regards managed medical certificate, the hospital administration is not under the control of CISF, hence under the
direction of the AC concemed the medical certificate was istued 1o SIExe AVG Ratti is not convincing. Further
the appellant had not maintained an unblemished service record as he claimed in the - appeal. He Was awarded 3
punishments on sarlier occasion on different counts.
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After careful examination of the case records, 1 am of the view that all reasonable opportunitics wene given to the
petitioner and there is no denial of natural justice, The punishment awarded by the disciplinary authority the proven
charge, commensurate with the gravity of charge. Therefore, | find no cogent reason to interfere with the
punishment awarded by the disciplinary authority, Accordingly, the appeal petiion submitted by No. 974500590
Ex.Cost Skanda Bharadwaj is considered and Rejected being devoid of merit.

This order shall be served in duplicate through registered post/AD to the last known address of the appeliant which
shall be acknowledged by him in duplicate copy and retumed to his office for record.

ad/.
Dry Inspector General/'Exz

Ta,

No. 974500090 Const in duplicate through Commandant, CISF Unit NALCO Skanda
Bharadwaj, CISF Damanjodi for service under acknowledgement.

|. The commandant CISF unit The case file *A’ page 0] to 68

NALCOD Case file ‘B’ page 01 1047

2. Personal file vide your Itr. No. (2890) dated
29.0°7. 2006 are returned

1. Case file herewtth receipt of which may

please acknowledge.
55, 1PF page 03 1o 171,

4. Master file

TRUE COPY/
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ANNEXURE P/3
REGISTERED POST

OFFICE OF THE DEPUTY INSPECTOR GENERAL CENTRAL INDUSTRIAL SECURITY FORCE
(MINISTRY OF HOME AFFAIRS)

No. V-11001 SPEVVNEV-43Z008-2129

Eastern Fone 11 O
Patna-#00013

RDER

This is revision petition dated 29.10.2009 of No. 247500090 Ex. Constable Skanda Bharadwa) Formerly of CISF
Unit BIOP Dept. 14, He was dealt with under rule 36 of CISF Rule 2001 (Amended rule 2003) for the following

allegations:

ARTICLE - |
“Ciross misconduct, indiscipline act and insubordination in that No. 974500090 Constable Skanda Bharadwsj of
CISF Unit BIOM Dep-14 on 12012006 during evening Rell call un-necessarily argued with
No. 721240046/ HCGD Akash Rathore (CHM) for Monday parade to be held on 13.01.2006 on the issue of the

death of constable Nikhil Arora and provioked other CISF personnel as a result the personne] created noisy scene in
Roll Call.

A —11

Giross misconduct, indiscipline act and Insubordination in that No. 97450090 Constable Skanda Bharadwayg of CISF
unit BIOP Dep-14 on 12.01.2001 at about 18:30 hours abused and assaulted No. 933220021 SI/Exe AVG Ratti of
CISF Unit BIOP Dep. 14, along with others as a result SU/Exe (AVG Ratti sustained blceding injury in his mouth
and was admitted to project hospital of BIOP Dep. 14 on 12.01.2006 and discharged on 16.01. 2006

All the above charges levelled against the petitioner were conclusively proved during the departmental | enguiry
and the Disciplinary Authority imposed punishment of "Removal from Service” vide final order No, (2033) dated
29.05.2006, bemng aggrieved with the order of the Disciplimary Authority, the petitioner has submitted appeal
petition to the DIG. CISF EZ HOrs, Patna, which as rejected beimg devoid of merit vide order dated 03.01.2007,
MNow, the petitioner has prefirned a revision petition dated 29.10,.2009 to Inspector General CISF ES HQrs, Patna.

The version of the petitioner that he did not attend roll call, this version is totally wrong and misleading. The first
on the record that the petitioner had anended roll cell and created nuisance and also assaulted SL/Exe AVG Rati,
the charges well established. His another version that he was not allowed to take the assistances of a defence
counsel or a friend of his choice &nd to examine the listed documents is not tenabie at this stage. He denied taking
defence assistance. The departmental enguiry has been conducted fairly and as per rule & procedure grving him
all reasonable opportunity to defend his case. His another plea that the statement of persecution wilnesses. recorded
during prefiminary enquiry has not been supplied to him for cross examination. It is seen that records indicate he
has received copy of statements of all witnesses -and he has signed with endorserment, his another plea is that the
enquiry officer did not follow the rules and regulations. It is found that deparimental enquiry was done as per laid
down rules & procedure. His ancther version that NMDC hospital at Kirandul is under the direct control of the
Management and will issue medical certification favour of prosecution as per the wishes of the Assist.
Commandant, 15 wrong because medical examination and ssuance of certificate are in the routine of Medical
officer, the doctor who attended SL/Exe AVG Ratfi for treatment hag issued medical certificate incorporating
details of imury. Moreover, business medical certificate there are other cormobomte evidence which brought out
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facts, establishing the allegations against the petitioner during enquiry. His other pleas carry no weight and he has
not raised any fresh point in his favour.

The fact has been borne out from the records held in the case file that the petitioner had un-necessarily argued with
HC/GD Akash Rathore (CHM) during evening roll call and also abused and assaulted SL/Exe AVG Ratti (CHM)
during evening roll call and also abused one assaulied SL/Exe AVG Ratti who sustained bleeding injury on his
mouth and was admitted to project hospital of BIOP Dep.14. The evidence recorded and findings of conducting
officer clearly demonstrate the misconduct, indiseipline set of petiioner, such acts if not dealt severely as per rules
of discipline would jeopardise the functioning of any force,

Om analysis of documents and due application of mind, it is found that the punishment imposed upon the petitioner
is legitimate and well commensurate with the gravity of charge. There appears no justified reason to interfere with
the orders passed by the disciplinary authority and letier upheld by the appellate nuthority. Even this revision is
time barred by more. than 1 year and 10 months and the petitioner has not given any cogent reason for delay. The
facts of the case have been examined and found that he had - been given all opporfunities to defend himself during
departmental enquiry which . was conducted as per rules and procedure, so, the revision petition is rejected being
devoid of merit.

A copy of this order is supplied to the petitioner free of cost under proper receipt.
TRUE COPY
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IN THE HIGH COURT OF KARNATAKA AT BANGALORE
DATED THIS THE 28™ DAY OF APRIL 2013
BEFORE

THE HON'BLE MR. JUSTICE DAVENDER CHAGLA
WRIT PETITION NO: 13345/2012 (5-DIS)

SKANDA S. BHARADWAJ
SON OF LATE NM BHARADWAI
154 3RD CROSS, 3RD BLOCK,
ETH MAIN KORAMANGALA
BENGALURLU 560034
... PETITIONER

(BY SMT. MIEITA MALAVIYA ADV)
Versus

I. THE UNION QF INDIA,
REPRESENTED BY ITS HOME SECRETARY,
IN THE GOVERNMENT OF INDIA, NEW DELHI

2. OFFICE OF THE SENIOR COMMANDANT/CISF,
MINISTRY OF HOME AFFAIRS, CISF LINIT,
NALCO DAMMANIODI DIST,

KORAPUT, ORISSA STATE

3. DEPUTY INSPECTOR,
GENERAL OF CISF.
EASTER ZONE, HOQRS,
PATNA, BIHAR

4, INSPECTOR GENERAL’ CISF, EAST SECTOR HO),
BORING ROAD, NEW
PATALIPUTRA COLONY,
PATNA 13 BIHAR
.. RESFONDENTS

BY SHRI. SARTHAK GUPTA, ADV. FOR R1 TO R4)

THIS W.P. IS FILED UNDER ARTICLES 226 & 217 OF THE CONSTITUTION OF INDIA PRAYING
TO QUASH THE ORDER DATED 19.05.2006 PASSED BY THE R2 VIDE ANNEX-E AND ORDER OF
APPELLATE AUTHORITY LE. R3 DATED 03.01.2007 IN ORDER VIDE ANNEX-F AND ORDER
DATED 17/18.01.2010 PASSED BY REVISIONAL AUTHORITY VIDE ANNX-H AND ETC,,
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THIS W.P. COMING ON FOR PRELIMINARY HEARING IN ‘B’ GROUP, THIS DAY, THE COURT
MADE THE FOLLOWING:

ORDER

In this writ petition, the petitioner has prayed for & writ of certiorari to quash the order of penafty dated
29.05.2006 as per Annexure-E, the order of appellate authonty dated 03.01.2007 as per Annexure-F and the order
of Revisional Authority dated 17/18.02.2010 as per Annexure-H removing the petitioner from service.

The petitioner was sppointed as 8 Constable on 03.04,1998. On 12.01.2006, a constable by name of Nikhil
Arora died in suspicious circumstances. Provoked by the sudden demisc of a constable, the petitioner and others
protested and held a Dharana, In the process, a Sub-Inspector by name of AVG Ratti sustained bleeding injury and
they further indulged in 2 unnecessary argument with another official by name Akash Rathore. Consequent to this
mcident criminal proceedings were initiated against the petitioner and three others by name of T. Karel, S.
Ramachandran and Aniruddha Sen for the offences punishable under Sections 294, 323, 341 of IPC. On contest,
the Criminal Court in CC.Nod3/2007 vide judgement dated 27.10.2007 acquitted the petitioner and three others.

When the matter stood at that stage, the respondents initiated disciplinary procesdings only against the
petitioner by issuing Articles of Charpge for misconduct of indiscipline and insubordination. Since the explanation
of the petitioner was not satisfactory. the enquiry proceedings were initisted  Enguiry officer submitted 8 report
stating that the charges as proved. The Disciplinary Authority by accepting the enquiry report, passed the impugnesd
order dated 29.05 2004 as per Annexure-E levying penalty of removal of petitioner from service. Aggrieved by
this order, the petitioner filed an appeal and the same came o be dismissed as per Annexure -F dated 03.01.2007.
Further, the revigion petition filed by the petitioner also came to be dismissed as per Annexure-H dated
17/18.01.2010. Hence, this wril petition.

Heard arguments and perused the entire wril papers.

The Supreme Court in the case of State of Uttar Pradesh amd another vs. Man Mohan Nath Sinka and
anoteer (2008) 2 SCC (L&S) 435 held as under:

“13. The legal position is well sertled thar the power of judicial review is not directed apainst the decision
bt i3 comfined to the decivion-making process, The court does not sit in fudgement on merits of the decision,
It iz not open to the High Court to reappreciate and reappraise the evidence led before the inguiry officer
and examine the findings recorded by the inguiry afficer av a court of appeal and reach its own conclusions,
In the instant case. the High Court fell inte gruve error in scanning the evidence ax if it was a court of
appeal, The approach of the High Court in consideration of matters suffers from manifest ernor and, in our
thoughtful consideration, the matter requires fresh consideration by the High Court in accordance with law.
O this short growund, we send the matter back to the High Courl™”

Keeping in view the law declared by the Apex Courl in the judgement supra, it is necessary to examine the fact
situation in this case. The disciplinary authority and the enquiry officer by following the procedure and by
providing a fair opportumity to the petitioner, conducted the enquiry and passed the impugned order of penalty. It
i5 not shown to me that is the emor illegality committed by the respondents in the matter of decision making
process. In the absence of any such error or illegality, this Court cannot sit a5 an Appellate Court and reassess the
evidence on record. Therefore, | find no justifiable ground to interfere with the enquiry report giating that the
charges against the petitioner as proved.

However, il is necessary bo examine the proportionality of penalty. In the instant case it is seen from the record
that the past history of the petitioner from between 1998 to 2006 is unblemished. Further, it s seen that on account
of death of a constable by name of Nikhil Arora, the petitioner and others protested. Though nearly 50 Constables
were involved m the protest, the ciminal cuse was filed only against four persons including the petitioner herein
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and the same ended in acquittal. But the disciplinary proceedings are initiated onlv against the petitioner. Having
regard io the length of service rendered by the petitioner, the age of the petitioner and the gravity of the misconduct,
[ am of the considered opinion that removal from service is on the higher side,

The impugned order of penalty was passed on 29.05.2006, the order of Appellate Authority is dated 03.01.2007
and the order of Revisional Authority is dated 18,01.2010, There is & delay in filing this writ petition. Further, from
the date of dismissal till today the petitioner has not worked in the respondents establishment, payment of
Backwages is not a matter of right. In the circumstunces, the petitioner is not entitled for any Backwages. The
continuity of service and consequential benefit is only for the limited purpose of refiral benefits, In the insiant case
the charges arc proved against the petitioner and be shall not go unpunished. In the fact and circumstances of this
case, [ am of the considered opinion that withholding of two increments with cumulative effect will meet the ends

For the reasons stated above the following order:
ORDER
(i The writ petition is partly allowed.

i) The impugned order of penalty dated 29.05, 2006 as per Annexure-E i3 hereby modified withholding two
increments with cumulative effect in place of penalty of removal from service,

(iii}  The respondents are herchy directed to remstate the petitioner without backwages.
(iv)  The continuity of services and consequential benefits is only for the limited purpose of retiral benefits.
Orrdered accordingly.

SDi-
JIUDGE

/TRUE COPY/
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IN THE HIGH COURT OF KARNATAKA AT BANGALORE

{Appellate Jurisdiction)
Writ Appeal No, 123452013
In
Writ Petition No. 12345/2012

Memorandum of Writ Appeal under Sec. 4 of the Karnstaka High Couort Act
Rank of the parties

In
Wit Petition Wit Appeal

1. UNION OF INDIA,
REPRESENTED BY ITS HOME SECRETARY,
IN THE GOVERNMENT OF INDIA,
NEW DELHI

2. OFFICE OF THE SENIOR COMMANDANT/CISF,
MINISTRY OF HOME AFFAIRS, CISF UNIT,
NALCO DAMMANIODI DIST.

KORAPUT, ORISSA STATE

1. DEPUTY INSPECTOR,
GENERAL OF CISF, EASTER ZONE, HQRS,
PATNA, BIHAR

4. INSPECTOR GENERAL/CISF, EAST SECTOR HQ,
BORING ROAD, NEW PATALIPUTRA COLONY,
PATNA 13 BIHAR

AND

1. SKANDA S. BHARADWAJ
SON OF LATE NM BHARADWAJ
154 3RD CROSS, 3RD BLOCK,
FTH MAIN KORAMANGALA
BENGALURL 560034

That the Appellants named above most respectfully submitied follows:

1.  The Appellants fecling aggrieved by the order dated 28.04.2013 passed in Wit Petition No. 123452012
(5-DIS) on the file of the learned Single Judge by allowing the writ petition in partly has preferred this
writ appeal on the following amongst other facts and grounds.

BRIEF FACTS OF THE CASE

2.  The Respondent was appoinied ns a conatable in Central Industrial Security Force (CISF) on 04.04.1998.
After basic training, he was posted to CISF unit BOCL Dhanbad, Bihar, where he served for a period of 5
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years and thereafter he was transferred to CISF Unit BIOP Dep-14 at NMDC, Kirandul, Dist. Dhantewada,
State Chhattisgarh on 15.07.2003.

3. There was pre-fixed parade on 13.02.2006 by the authoritics. In this connection, the authorities had called
evening Foll Call on 12.01, 2006 of Unit line Eirnndul at 15,00 hrs, In that Roll Call parade, the Respondant
committed an indiscipline acts of arguing unnecessarily *with superior and instigating his fellow men not
to attend parade to be held on 13.01.2006. The superior officer of this Respondent, Sub-Inspector AVG
Ratti pdvised to the Respondent not to instignte to the other constabies but the Respondent abusad by using
hithy lnnguage in presence of all personnel and assaulted the Sub Inspector in the presence of all personnel.
In view of the sudden attack of the Respondent, 51 AVG Ratti sustained bleoding injurics on his mouth
and nose and immediately after this incident, he remained admitted n hospital from 12.01 2006 w
16.01.2006. Afer discharge from the hospital, said 51 AVG Ratti lodged a complaint against the
Respondent and two others before the jurisdictional police on 17.01.2006. After the investigation, the
police filed a charpe-sheet agamnst this Respondent for the offence punishable under sec 294, 323, 341,
Riw 24 of IPC to the Jurisdictional JMFC,

4.  Having regard to the facts and circumstances of the case the Respondent was dealt with under Rule 36 of
| CISF Rules 2001 for having involved m unbecoming acl of insubordination by abusing and assaulting
his sendor officer and exhibited highly indiscipline acts of instigating his fellow not fo aftend parade
on 13.01.2006. Accordingly a full-fledged departmental enquiry was conducted into the charges levelled
against the Respondent by appointing enguiry officer as well as presenting officer. The Respondent was
given ample opportunities to defend his case and all the constitutional safeguards as well as proper
procedure were observed during the course of the: enquiry. The enquiry officer found the charges levelled
against the respondent as proved. On the basis of enquiry report, the Respondent wns awarded the
punishment of '‘Removal from the service' keeping in view of the gravity of offence and misconduct
committed by him,

3. Inan Armed Force of the Union, discipline is of paremount importance. The Respondent had committed
wbove acts thercby exhibited breach of indiscipline which is detrimental fo the order and discipline of the
force. The disciplinary suthority considering the overall act and evidence on record awarded punishment
of 'Removal from the service'. The Respondent invalved in an act of insubordmation by using filthy
language and assaulting his senior officer. Therefore there is no violation of natural justice.

6.  The Respondent being aggrieved with the order of '"Removal from service' dated 29.05.2006, has preferred
an appeal before the appellate authonty and after considering, the same was dismissed by the appellaz
authority vide order dated 03.01.2007, Against the order of appellate authority this Respondent prefermed
& Revision before the Revisional Authority, The Revisional Authority vide order dated 17/18.01.2010
rejected Revision Petiion. Thereafier the Respondent filed a WP, No 123452007 before this Hon'ble
Court challengmg the order of *Remowval from the service”. The said Wit Petition is also withdrawn by

the Bespondent.

o Lastly, the Respondent filed this writ Petition and sought for Wit of Certiorar for quashing a order of
dismissal and order passed by the Appellate Authonity and also an order passed by the Revisional
Authority.

R After hearing, the leamed Single Judge of the Hon'ble Court allowed the Writ Petition in part, modified
the penalty to withholding of two increments with cumulative ¢ffect in place of 'Removal from service
and directed 1o the Appellants o reinstate the Respondent without back wages. Being agenieved of the
same, these Appellants preferred this appeal against the order or the leamed Single Judge in allowing the
writ Petition in part. Hence this appeal on the following amongst other,
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%, There is a delay in filing this appeal therefore a separate application is filed along with this appeal for
condonation of the delay.

GROUNDS

10. The learned Single Judge has erred in allowing the Writ Petition in part vide judgement order dated
28.04.2013 that “the impugned order of penalty dated 29.05.2006 as per Annexure-E is hereby modified
to withholding of two increments with cumulative effect in place of penalty of removal from service with
direction to re-instate the petitioner without backwages and continuity of service and consequential
benefits is only of the limited purpose of retrial benafits”, It is well settled that the scope of judicial review
is limited to the shortcomings in decision making process and not the decision. In this connection, we are
fortified by the ' following observations of the Apex Court in K Ramana vi. AP SRTC and others (2005)
TSCC 338:

"Ta put differemly wnless the punishment imposed by the Disciplinary Awthority or the
Appellate Authority shocks the conscience of the Court'Tribunal, there iy no scope jor
imferference. Further to shorten ligations it may, in exceptional and rare cases, In a normal
courve i the punishment imposed in shockingly disproportionate it wonld be appropriare fo
direct the Disciplinary Authority or the Appellate Authority to reconsider the penalty imposed.

It would appear from the above setiled principles of law that the High Courl may itself impose appropriate
punishment in exception and rare cases with cogent reason in support thereof and that in normal course it
would be sppropriate to direct the Disciplinary authority or Appeliste authority to reconsider the penalty
imposed. The Learned Single Judge has chosen to modify the penalty instead of remitting the matter to
Disciplinary authority’ Appellate Authority to reconsider penglty without any cogent reasons in support
thereof. Henee the arder of learned single judge is liable to be set aside.

11. The learned Single has erred in allowing the Writ Petition holding that the Respondent's service record
from 1998 to 2006 is unblemishod. The findings of the leammed single judge are contrary to the material
evidences on record, It is relevant to state that before order of "Removal from the service™ the authority
had already awarded 2 minor and | major punishments to the Respondent. (1) The Respondent was
deserted from Unit HQrs from 10,01, 1999 1o 09,02.1999 total 30 days for which minor punishment of "03
days pay fine’ was awarded to him by the Assistant Commandant BCCL Dhanbad vide final order dated
23.05.1999, (2) he was awarded the punishment of reduction of pay to mimmum stage for a peried of 2
years' vide Commandant BCCL Dhanbad final order dated 21.11.2000 for 196 days over stay from leave
{Major Punishment) and (3) Awarded ‘Censure’ (Minor punishment) vide Assistant Commandant BCCL
Dhanbad final order dated 18,8 2001 for loss of railway warrant. During the service span of 8 years, various
aunthorities had imposed above punishments to Respondent but he had not improved upon and on
12.01.2006 he had abused and assaulted his superior officer and thus afler the full Medged enquiry, the
Respondent has been awarded -the punishment of "Removed from the service”. Therefore there are no
illegalities or violating principles of natural justice in issuance of order of removal. The sbove facts were
also mentioned by the appellant vide para-3 of the statement of objections filed in the WP. Hence the order
of lermed single judge is liable to be set aside.

12, It is admitted fact that a parade was to be held on 13.01.2006 and in that connection controlling authority
called roll call on 12.01.2006 at 6 pm at unit line. In that roll call parade, Respondent abused and assaulted
No. 9333220021 5.1./Exe AVG Ratti at CISF Uinit BIOP (Dep-14) Kirandul along with others as & result,
S.1. AVG Raiti sustained bleeding injury in his mouth and he was admitted to hospital for. a period of 5
days. Thereafter 8.1. AVG Raiti lodged a complaint to the Jurisdictional police on 17.01.2006 and after the
imvestigation the police fled a charge sheet before the Dhantewads IMFC Court and same is registered ol
CC Mo, 43/2006. When this is the position, how Respondent's service record become unblemished and
thereafier the learned Single Judge"s findings i contrary to the material evidence on record.
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14,

13.

16.

17,

As per the rabe 36 of CISF Rules 2001 the enquiry has been initiated against the Respondent and in terms
of the enquiry report the Respondent was awarded o punishment of "Remaoval from service”, There is no
any illegality in passing such Removal order against the Respondent.

The act committed by the Respondent for having involved in un-becoming act of insubordination by
abusimg and assaulting a senior officer which s highly indiscipline acts and instigating his fellow men not
to attend parade on 13.01.2006 it is inexcusable act of Respondent. Therefore the Respondent had rightly
been removed from service.

The Respondent being a member of Armed Force of the Union involved in un-becoming acts of
insubordination by abusing and asaaulting his senior officer in presence of his fellow men consequentiy
the act of the indiscipline spread over the Force for which the controlling of the Force became vain.
Thereby the award of punishment of Removal from service is justifiable.

Vied from any angle the order passed by, the leamed Single Judge does not sustain in the eye of law.
Therefore be sct aside,

Apart from transgression of judicial scope, the penalty supplemented vide judgment order is not in
consonance with the Penalties provided in Rule-34 of CISF Rules 2001 as no period for withholding of
ncrement has been stipulated.

PRAYER

WHEREFORE, this Hon'dle Court may Kindly be pleased to allow the Writ Appeal and sei- aside the
order dated 28.04.2013 passed in Wit Petition Neo. 12345/2012 and grant such other and further relicfs as
this Hon"ble Court deems fit in these circunstances of this case including order of cost.
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PART-II : QUESTION-2

Ms. Archana Patil is 30 vears old and holds an M.Sc. (Botany) from the University of Phoolpur in the State of
Maharashira, Ms, Patil finished her M.Sc. in the year 2015 with a gold medal. She then joined Vanaspati Adhyayan
Kendra (“V.AK™) in 2016 as & contractual emplovee. V.AK is a Public Sector undertaking, under the aegis of

of Science and Technologies, Siate of Maharashira, which aims to study, market, sell, and spread
awareness about plants and plant derivates used m traditional medicine systems.

M. Archana Patil married Mr, Vikas Gorwadkar in the year 2015, In 2017, she gave birth to twin daughters. She
lives with her spouse, his aged parents, and their two daughters.

One of the key features that led Ms, Patil to join VA K was the fact that the V.A K. employees had flexible working
hours, Since there were only two labs on the VA K. premises, researchers would often work in batches, and
coordingte with each other to ensure flexibility in shifts. The work also required ficld visits twice 8 week, and
V.AK had & policy that on the day of field visits, the researchers could work from home for the second half of the
day. These provisions were included in an Office O.M issued by the Director, V.AK on 12 January 2012,

Ms. Archana Patil would usually come in to office at 10 am and use the lab m the second shift at 12:30 pm. Ths
enabled her to complete her child and elder care duties at home before joining work.

In 2019, the labs at V.A.K began to be refurbished and expanded. By 2021 this process was complete, and the labs
had increased capacity. This coupled with change of leadership in the organization led o the O.M dated 15
December 2021 being issued which stated that:

1. All employees must mandatorily report at 8:00 am and henceforth the lab will operate only in the morning
batch of 9:00 am — 12:00 pm. They will thereafter spend time in their offices completing administrative
tasks and other paperwork and be permitied to leave at 5:00 pm, unless there was a family or medical
EIMETZEnCY,

2. Abio-metric attendance tracker will be installed in the labs, which will track when the employees clock in,
and anyone entering after 8:15 am would be considered absent for the day.

3. On days with field visits, the second half of the day would have to be spent working from office.

The impact of the O.M dated 15 December 2021 on the women employees at V.AK. was immediate. One of Ms.
Archana Patil’s colleagues was foreed to look for other employment since the new schedule at her workplace, and
the need to leave home by 7 am to reach the workplace on time, met with stiff opposition in ber home. Ms. Archana
Patil herself had to make alternative armngements for child and elder care and found the change disruptive and
expensive, In February 2022, some women employees of V.A K, including Ms. Archana Patil, sent a request that
V.AK provide a fully functional creche or revert to the earlier system of flexible working hours, given the large
number of women in its workforce and the social reality of women being saddled with a disproportionate burden
of care work.

This request remained ‘pending consideration’ and no steps were taken by the V.AK munagement to provide a
creche or revert to the flexible hours system.

Ms. Archana Patil came across the concept of indireet discrimination and substantive equality in 8 magazing issue
on women in the warkplace. She approaches a firm where you &re a first-year associate.

Ul FESEATECH FMgmo At ! WOrds) SLRCUESNIRE R (EPa FOMPRIES aveigieg g
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CONSTITUTION OF INDIA, 1950
ParT Il

FUNDAMENTAL BIGHTS
Cremeral

12. Definition.— In this Part, unless the context otherwise requires, “the State™ mcludes the Government and
Parliament of India and the Government and the Legislature of each of the States and all local or other authorities
within the territory of India or under the control of the Government of India.

13. Laws inconsistent with or in derogation of the fundamental rights.— (1) All laws in force in the territory
of India immediately before the commencement of this Constitution, in so far as they are inconsistent with the
provisions of this Part, shall, 1o the extent of such inconsistency, be void.

{2) The Staie shall not make any law which takes away or abridges the rights conferred by this Part and any law
made in contravention of this clanse shall, to the extent of the contravention, be void.
(3) In this article, unless the context otherwise requires,—
(a) “law™ includes any Ordinance, order, bye-law, rule, regulation, notification, custom or usage having in
the territory of India the force of law;

(b} “laws in force”™ includes laws passed or made by 8 Legislature or other competent authority in the
temitory of India before the commencement of this Constitution and not previously repealed,
notwithstanding that any such law or any part thereof may not be then in operatiom either at all or n

particular areas,
'[(4) Nothing in this article shall apply to any amendment of this Constitution made under article 368.)
Right 1o Equalin

14. Equality before law.— The State shall not deny to any person equality before the law or the equal protection
of the laws within the termiory of India.

15. Prohibition of discrimination on grounds of religlon, race, caste, seéx or place of birth.— (1) The State shall
not discrimimate against any citizen on grounds only of religion, race, caste, sex, place of hirth or any of them.

{2) No citizen shall, on grounds only of religion, race, caste, sex, place of birth or any of them, be subject 10 any
disabihity, habality, restriction or condition with regard to -
{2} access o shops, public restaurants, hotels and places of public entertainment; or

{b) the use of wells, tanks, bathing ghats, roads and places of public resort maintained wholly or partly out
of State funds or dedicated to the use of the general public.

{3} Mothing in this article shall prevent the State from making sny special provision for women and children,

*[{4) Nothing in this article or in clause (2) of article 29 shall prevent the State from making any special provision
for the advancement of any socially and educationally backward classes of citizens or for the Scheduled Castes
and the Scheduled Tribes. |

"[(5) Nothing in this article or in sub-clanse (g) of clause (1) of article 19 shall prevent the Siate from making
any special provision, by law, for the advancement of any socially and educationally backward classes of cilizens
or for the Scheduled Castes or the Scheduled Tribes in so far as such special provisions relate to their admission

! Ins, by the Constitution (Twenty-fourth Amendment) Act, 1971, & 2 (w.ef 5-11-1971).
* Added by the Constitation (First Amendment) Act, 1951, 5. 2 (w.e.f 1K-6-1951).
s, by the Constitution (MNincty-third Amendment) Act, 2005, 5. 2 (wee.l. 20-1-2006
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to educational institutions including private educational institutions, whether aided or unaided by the State, other
than the minority educational institutions referred to in clause (1) of article 30,

“1(6) Nothing in this article or sub-clause (g) of clause (1) of article 19 or clause (2) of article 29 shall prevent
the State from making,—

(a) any special provision for the advancement of any economically weaker sections of citreens other than
the classes mentioned in clauses (4) and (5); and

{b) any special provision for the advancement of any economically weaker sections of citizens other than
the classes mentioned in clauses (4) and (5) in so far as such special provisions relate to their admission to
educational institutions inchuding privite educational institutions, whether sided or unaided by the State,
other than the minority educational institutions referred to m clause (1) of article 30, which in the case of
reservation would be in addition to the existing reservations and subject to 4 maximum of ten per cent. of
the total seatz in sach category,

Excplanation.-—For the purposes of this article and article 16, "economically weaker sections” shall be such
n% may be notified by the State from time to time on the b;asmnf&mmrmmm:mduuumdm&m ol
economic disadvantage. |

16. Equality of opportunity in matters of public employment.—{1) There shall be equality of opportunity for
all citizens in matters relating to employment ar appointment to any office under the State.

(2) No citizen shail, on grounds only of religion, race, caste, sex, descent, place of birth, residence or any of
them, be ineligible for, or discriminated against in respect of, any employment or office under the State.

(3) Nothing in this article shall prevent Parliament from making any law prescribing, in regard to a class or
classes of employment or appointment to an office *[under ihe Government of, or any local or other authority
within, a State or Union territory, any requirement as 1o residence within that State or Union territory] prior to
such employment or appointment.

(4} Nothing in this article shall prevent the State from making any provision for the reservation of appointments
or posts in favour of any backward class of citizens which, in the opimion of the Stste, is not adequatcly
represented in the services under the State.

"l{4A) anhmg in this article shall prevent the State from making any provision for reservation 3 [in matters of

with consequential seniority, to any class] or classes of posts in the services under the State in fawour
of the Scheduled Castes and the Scheduled Tribes which, in the opinion of the State, are not adequaiely
represented in the services under the State.]

"[(4B) Nothing in this article shall prevent the State from considering any unfilled vacancies of a year which are
reserved for being filled up in that year in accordance with any provision for reservation made under clause (4)
or clause (4A) as a separate class of vacancies to be filled up in any succeeding year or years and such class of
vacancies shall not be considered together with the vacancies of the year in which they are being filled up for
determining the ceiling of fifty per cent. reservation on total number of vacancies of that year |

{5) Nothing in this article shall affect the operation of any law which provides that the mcumbent of an office
in connection with the affairs of any religious or denominational institution or any member of the governing
body thercof shall be a person professing & particular religion or belonging to a particular denomination,

* Ing. by the Conetitution (One Hundred and Third Amendment) Act, 2019, s 2 (w.e.f£ 14-1-201%9)

* Subs, by the Constitution (Seventh Amendment) Act, 1956, 5. 29 and Sch., for "under any State specified in the First Schedule
or any local or other suthority withm its territory, any requirement a< to residence within that State” (w.e.L 1-11-1958).

* Ins_ by the Comstitution (Seventy-seventh Amendment) Act, 19495, 5. 2 (weefl 17-6-1995)

? Ins. by the Constitution (Eighty-first Amendment) Act, 2000, s. 2 (w.e.f. 9-6-2000),
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*[(6) Nothing in this article shall prevent the State from making any provision for the reservation of
appoiniments or posts in favour of any economically weaker sections of citizens other than the classes
mentioned in clause (4), in addition 1o the existing reservation and subject to a maximum of ten per cent. of the

posts in each category. |
17. Abolition of Untouchability.— “Untouchability™ s abolished and its practice in any form is forbidden, The
enforcement of any disability arising out of “Untouchability™ shall be an offence punishable in accordance with

fawy.

18. Abalition of titles.— (1) No title. not being a military or academic distinction, shall be conferred by the State.
(2) Mo citizen of India shall accept any title from any foreign State. (3) No person who is not a citizen of India
shall, while he holds any office of profit or trust under the State, accept without the consent of the President any
title from any foreign State. (4) No person holding any office of profit or trust under the State shall, without the
consent of the President, accept any present, emolument, or office of any kind from or under any foreign State,

[-]

21. Protection of life and personal liberty.— No person shall be deprived of his life or personal liberty except
according to procedure established by law.

(.-

“[226. Power of High Courts to ssue certain writs.— (1) Notwithstanding anything in article 32 "#*#* every
High Court shall have power, throughout the territories in relation to which it exercises jurisdiction, to issue 1o any
person or anthority, including in appropriate cases, any Government, within those territories directions, orders or
writs, including ''{writs in the nature of habeas corpus, mandamus, prohibition, quo warrante and certiorari, or any
of them, for the enforcement of any of the rights conferred by Part 111 and for any other purpose. ]

{2) The power conferred by clause (1) o issue directions, onders or writs Lo any Government, authority or person
may also be exercised by any High Court exercising jurisdiction in relation to the territorics within which the
cause of action, wholly or in part, arises for the exercise of such power, notwithstanding that the seat of such
Government or authority or the residence of such person is not within those territories.

'3}(3) Where any party against whom an interim order, whether by way of injunction or stay or in any other
manner, is made on, or in any proceedings relating to, & petition under clawse (1), without—

(a) frrmishing to such party copies of such petition and all documents in support of the plea for such interim
order; and

{b) giving such party an opportunity of being heard,

makes an zpplication to the High Court for the vacation of sech order and furnishes a copy of such application
to the party in whose favour such order has been made or the counsel of such party, the High Court shall dispose
of the application within a period of two weeks from the date on which it i3 received or from the date on which
the copy of such application is so furnished, whichever is later, or where the High Court is closed on the last
day of that period, before the expiry of the next day afterwards on which the High Court is open; and if the
application is not so disposed of, the interim order shall, on the expiry of that period, or, as the case may be, the
expiry of the said next day, stand vacated.]

# Inz. by the Constitation {One Hundred and Third Amendment) Act, 2019, 5. 3 (w.e.f 14-1-2019),

¥ Subs, by the Constitution (Forty-second Amendment) Act, 1976, 5. 38 for art. 226 (we f 1-2-1977)

" The words, figures and letters "but subject to the provisions of articke 131A and article 226A" omitted by the Constitution
(Forty-third Amendment) Act, 1977, = 7 (we.f 13-4-1978).

" Suhs, by the Constitation (Forty-fourth Amendment) Act, 1978, 5. 3, for the portion beginning with "writs in the nature of
habess corpus, mandamus, prohibition, quo warranto and certioeari, or any of them” and ending with "such illegality has
resulted m substantial failure of justice.” (wel. 1-8-1979).

12 Suba. by 230, ibid., for cls. (3), (9%, (5) and (6) (wef 1-8-1979),
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Nitisha v. Union of India (2021) 15 8CC 125
[:--1

49, Indirect discrimination is closely tied to the substantive conception of equality outlined above, The doctrine

51.

of substantive equality and anti-stereotyping has been a critical evolution of the Indian constilutional
jurisprudence on Articles 14 and 15(1). The spirit of these tenets have been endomed in a consistent line of
authority by this Court. To illustrate, in Amy Garg v. Hotel Assn. af India," this Court held that laws premised
on sex-hased stereotypes are constitutionally impermissible, in that they are outmoded in content and stifling
in means, The Court further held that no low thel ends up perpetuating the oppression of women ¢ould pass
scrutiny. Barriers that prevent women from enjoying full and equal citizenship, it was held, must be
dismantled, az opposed to being cited to validate an unjust status quo. In National Legal Services
Authority v. Uriion of India," this Court recognised how the pattems of discrimination and disadvantage
faced by the transgender community and enumerated a series of remedial measures that can be taken for their
empowerment. In Jegja Ghosk v Union of India” and Vikash Kumar v UPSC™ this Count recognised
reasonable accommodation &g a substantive equality facilitator.
The jurisprudence reluting to indirect discrimination in India is still # a nascent stage. Having said that,
indirect discrimination has found its place in the jurisprudence of this Court in Nevtef Singh Johar v Union
af India,"” where one of us (Chandrachud, 1), in holding Section 377 of thc Penal Code, 1860 as
unconstitutional insofar as it decriminalises homosexual intercourse amongst consenting adults, drew on the
doctrine of indirect discrimination, This was in arriving at the conclusion that this facially neutral provision
disproportionately affected members of the LGBT community. This reliance was in affirmation of the
decision of the Delhi High Court in Na= Foundation v State (NCT of Deihi}'* which had relied on the
“Declaration of Principles of Equality” issued by the Equal Rights Trust Act, in 2008 n recognising that
tndirect discrimination occurs,
“when a provision, criterlon or practice would put persoms having a status or a
characteristic associated with one or more prohibited grouwnds af a particular disadvaniage
compared with other persons, uniess that provizion, criterien or practice Is obfectively
justified by a legitimate aim, and the means of achieving that aim are appropriate and
necessary. " [1d, para 93.]
Similarly, this Court has recognised the fashion in which discrimination operates by dint of “structures of
oppression and domination” which prevent certain groups from enjoying the full panoply of entitlements.'®
The focus in anti-discrimination enguiry, has switched from looking at the infentions or motive of the
discriminator to examining whether a rule, formally or substantively, “contributes to the subordmation of a
disadvantaged group of individuals™ "
Indlirect discrimination has also been recognised by the High Courts in India® For mstance, in the matiers
of public sector employment, the Delhi High Court in Ravima v Lnion af India™ and in Madhy v. Northern

1 drf Garg w Hodel Aven. of frdig, (2008) 3 3CC |

W Mattonal Legal Services Awthority v Union of India, (2014) 3 S3CC 438

Y lewja Choak v, Union of India, (2016) 7 SCC 761:(2016) 3 5OC (Civ) 551

W Pkash Kumar v LUPSC, (2021) 5 8CC 370 : (2021) 2 8CC (L&S) 1

" Nerviej Singh Johar v Utian of India, (2018) 10 SCC 1, puras 442-446 : (2019) 1 SCC (Cri) 1

B Mo Fenmedarion v Siate (NCT of Delhi), 2005 30C OnLime Del 1762 & (2009) 111 DRI |

U Youmg Lawyers Assn. {Sabarimala Temple-31) v, State of Kerala, (2019} 11 SCC 1, {Chandmchod, J., concarring opinion,
para 420); Josepk Shine v Union of ndia, (2019} 3 SCC 39 (2019) 2 8CC (Cri} 84, (Chandrachad, I, concurring opinioa,
paras 113-114) (“Joseph Shine™)

W foaph Shime v Lmion of edie, (2019) 3 8CC 39 :{2019) 2 5CC (Cri) B4

2 Popel Suleman Gaibi v State of Maharashira, 20014 SCC OaLine Bom 4639 : {2013 3 Mah LT 855

L Rewving w Union of Iedia, 2015 50C OnLine Del 14619
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Railway™ has upheld challenges to conditions of employment, which though appear o be neutral, have an
adverse effect on one section of the society. Bhat, 1., while analysing the principles of indirect discrimination
in Machu, held:*

“20. This Court fiscif has recognised thai actions taken on a seemingly innocent ground
cam in fact have diseriminatory effects due to the structral inequalities that exist between
classes. When the CRPF denied promotion to an afficer on the ground that ske did mof take
the requisite course o secure promaotion, because she was pregnand, the Delhi High Court
struck down the action as discriminatory. Such actions weuld inherently affect women more
than men. The Cowrt in Ravina v Union of Ingia [Raving v Union of Indla, 2015 3CC
{mline Del 14619] stated ; (SCC OnLine Del pava 12)

"12. ... A seemingly “neutral” reason such as inability of the emplayee, or wwillingness,
i mot probed closely, would act in a discriminatory manner, directly impacting her service
rights. That is exactly what has happened here : though CRPF asserts that semiority benefit
at par with the petitioner’s colleagues and batchmates (who were able to clear Course No.
835) cannot be givem to her because she did noy attend that course, in iruth, her
“unwillingness " stemmed from her inability due to her pregnancy. '

52, We must clarify here that the use of the term “indirect discrimination™ is not to refer to discrimination which
is remote, but is, instead, as real as any other form of discrimination. Indirect discrimination it caused by
facially neutral criteria by not taking into consideration the underlying effects of a provision, practice or a
criterion.

53, The facts of this case present an opportune moment for evahmting the practices of the respondents in
evaluation for the grant of PC. In this segment of the judgment, we will first outline the theoretical
foundations of the doctrine of indirect discrimination. We will then survey comparative jurisprudence
concerning the doctrine, with a view 1o understand its key constituents and the legal questions surrounding
its application, namely, the evidentiary burden to be discharged to invoke the doctrime and the standards of
justification 1o be applied. We will then offer a roadmap for understanding and operationalising indirect
discrimination in [ndian anti-discrimination law.

54. In evaluating direct and indirect discrimination, it is important to underscore thai these tests, when applied
in strict disjunction from one another, may end up producing narrow conceptions of equality which may not
account for systemic flaws that embody discrimination. Therefore, we will conclude this section with an
understanding of o systemic frume of analysiz, in order to adequately redress the full extent of harm that
certain groups suffer, merely on account of them possessing characteristics that are prohibited axles of
discrimination.

B Ml v Northern Raifway, 2018 SCC OnLine Del 6660. A challenge to conditions of employmentipromotion in the Army
Dental Corps was alse made before the Delhi High Court in Jacqueling Jacinta Dias v Union of Indiz (2018 5CC OnLine Del
| 2426). However, the challenge could not succeed as the Court failed to discern uny manifest bias. In doing so however, the
High Court pointed out to the lack of clear norms regarding indirect discrimination in India and noted:
“3%. Thizs Court is conscious of the fsct that indirect discrimination is harder 10 prove or establish.
Hidden biases, where esmhlishments or individuals do not overtly show bias, but opemie within a
discriminatory envirenment therefore, s hard to establish. Yet, to show such bing ... there should have
been something in the record—such as pastern of marking, or predominance of some element,
manifesting iteelf in the resulis declared. This Court is unable to discern any; Nor is there any per se
WWWIMEMMHMMEWMLFW
:qﬂny;uimnmm[ﬂinhunnlmndvmdﬁhjmdmnhumlmuc legislative rules
in the EU and the UK) which guide the courts. Consequently, it is held that the complaint of gender
diserimination or arbitrariness is not made out from the record.”
¥ Modhu v Northern Railway, 2018 SCC OnLine Del 6660
# Interchangeably referred as “PCP".
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FEI. Theoretical foundations of indirect discrimination

55, Hugh Collins and Terunabh Khaitan explain the concept of indirect discrimination using Aesop's
Fable of The Fox and the Stork. They note:

“desap's Fable of The Fox and the Stark imvokes the idea of indirect discrimination. The
xiowry fells how the foo invited the stork for a meal. For a mean joke, the fox served soup in
a shailow dish, which the fox could lap up easily, bur the stork could only wet the end of
ker long bill on the plate and departed still hungry. The stork invited the fox for a return
vixit and served soup in a long-recked jar with a narrow mouth, into which the fox could
nof insert his snowut, Whilst several morval lessons might be drawn from this tale, it is often
regarded ay supporting the principle that one shewld have regard to the needs of others, so
that everyone may be given fair opportunities in life. Though formally giving each animal
an equal opparfunity to enjoy the dinner, in proctice the vessels for the serving of the soup
inevitably excludid the guwest on account of their particular characteristics. " [Foundations
of Indirect Discrimination Law (Hugh Colling and Tarumabk Khaltan (Eds), Hart
Publishing, 2018} at p.1.]

56. Another excellent formulation of the doctrine can be found in the opinion of Advocate General Maduro of
the Court of Justice of the European Union (“CJEU™). He notes that the distinetive sttribute of direct
discrimination is that the diseriminator explicitly relies on a suspect classification (prohibited ground of
discrimination)) to act in a certain way. Such classification serves as an essential premise of the discriminator’s
reasoning, On the other hand, in indirect discrimination, the intention of the discriminator, and the reasons
for his actions are mrrelevant. He pertinently observes:

"I fleact, this is the whole point of the prohibition of indirect discrimination : even neurral,
innocent or pood faith measures and policles adopted with no discriminatory intent
whatsoever will be canght i thelr impact on persons who have a particular characleristic
ix greater than thelr impact on other persons, ™*

57. Thus, as long as a court's focus is on the mental state underlying the impugned action that is allegedly
discriminatory, we are in the territory of direct discrimination. However, when the focus switches to the
effects of the action concerned, we enter the territory of indirect discrimination. An enguiry as to indircct
discrimination looks, not at the form of the impugned condsct, but at its consequences, In a case of direc
discrimination, the judicial enguiry 15 confined to the act or conduct at issue, abstracted from the social setting
or hackground fact situation in which the act or conduct takes place. In indirect diserimination, on the other
hand, the subject-matter of the enquiry is the institutional or societal framework within which the impugned
conduct oecurs, The doctrine seeks to broaden the scope of anti-discrimination law 1o equip the law to remedy
patterms of diserimination that are not as easily discernible.

[-.-]
E5. Position in Canada

68. In Owtario Human Rights Commission v. Simpsons Sears Ld, *" the Cenadian Supreme Court expounded the
doctrine of indirect discrimination (what it called adverse effects discrimination), while entertaining a
challenge under Section 4(1)(g) of the Omtario Human Rights Code.*® In analysing whether a work policy
mandating inflexible working hours on Friday evenings and Saturdays indirectly discriminated against the
appellant on the basis of her creed, in that her religion required her to strictly observe the Sabbath, the Count
niled

% Coleman v. Attridge Law, 2008 IRLR 722 (ECT)

B Owtario Human Rights Commrizsion v. Simpronr Sears Lid, 1985 SCC OnLine Can SC 75 : (1985) 2 SCR 536

2 Saction 4(1)(g) of the Ontarie Haman Rights Code prohibited discrimination against an employee with regard to any term
or condition of employment on the basis of race, creed, colour, sex, age, et
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“18 A distinction must be made between what | would describe as direct discrimination
and the concept already referred to as adverse effect discrimination in connection with
employmeni. Direct diverimination ocewrs in this conmection where an employer adopis a
practice or rule which on its face discriminates on a prohibited ground. For example, 'No
Catholics or pe women or ne blacks emplayed here. ' There iz, of course, no disagrecment
in the case at Bar thar divect discriminetion of that nature would contravene the Act. On
the ather hand, there is the concept of adverse effect discrimination. It arises where an
empiover for geavine business reasons adopes a rule or stondard which iy on ity foce
neutral, and which will apply equally to all employees, but whick has a discriminatory
effect upan a prohibited grownd on one employee or group of employees in that it impases,
because of some special characteristic of the emploves or group, obligations, penalties, or
restrictive conditions not imposed on other members af the work force. For essentially the
sare reasons that led fo the conclusion that an intent io discriminate was pov requined gy
an element of discrimination contravening the Code [ am of the apinion that this Court
may consider adverse effect discrimination av described in these reasons a contradiction
af the terms of the Code. An employment rule honestly made for sound economic or
bugsiness reasenss, equally applicable to all 1o whom it is intended to apply, may yet he
discriminatory if it affects a person or group of persons differently from others to whom it
miay apply. From the foregoing | therefore conclude that the appellant showed o prima facie
case of discrimination based on creed before the Baard of Inguiry,

It was further noted that the aim of the guarantee against discrimination 15 “net o punish the discriminator,
it rather to provide relfief for the victims of discrimination. It is the result or the effect of the action
complairned of which is significant. ™ Thus if the impugned action has the effect to “impose on one person or
group of persons obligations, penaltles, or restrictive conditions not impased on other members of the
community, it iv divcriminatory ”

69. The principles laid down in Ontario HRC* were consistently applied by the courts in Canada o protect
indirect discrimination. In a recent judgment in Joarne Fraser v Atiorney General of Canada,™ the Canadian
Supreme Court was called on to determine the constitutionality of a rule categorising job-sharing positions
as “part-time work” for which participants could not receive full-dime pension. Under the job-sharing
programme, optees for the programme could split the dutics and responsibilities of one full-time position. A
large majority of the optees for the job-sharing programme were women, who found it burdensome to carry
oul the responsibilities of work and domestic work and were particulariy hit by the new rule as they would
lose out on pension benefits. The Court recognised indirect discrimination as a legal response to the fact that
discrimination is “frequently a product of continuing to do things the way they have always been done”, as
opposed to intentionally discriminatory actions.” Pertinently, the Court outlined a 2-step test for conducting
an indirect discrimmation enquiry, First, the Court has lo enguire whether the impugned rule
disproportionately affects a particular group. As an evidentiary matter, this entails a consideration of material
that demonstrates that “membership in the claimant group is associated with certain characteristics that have
dizadwantaged members af the group”, However, as such evidence might be hard to come by, reliance can be
placed on evidence generated by the claimant group itself. Further, while statistical evidence can serve as
concrete proof of disproportionate impact, there is no clear quantitative threshold as to the quantum of
dispropartionality to be established for a charge of indirect discnimination to be brought home. Equally,
recognising the importance of applying a robust judicial common sense, the Court held:

“In some cases, evidence about a group will show such a strong association with cevtain
traits—such ax pregnancy with gender—that the dispropertionate impact on members of
that group will be apparent and immediae. ™

™ (ntcrrio Fumen Righes Commissice v. Simpsons Seary Lid., 1985 3CC OaLine Can SC 75 : (1985) 2 SCR 536
= Jerezrme Frazer v Aftorney General of Conadg, 2020 8CC 28 (Can SC)) (“Fraser™).

A 5d., para 31
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.

Second, the Court has 1o look at whether the law has the effect of reinforcing, perpetuating, or exacerbating
disadvantage. Such disadvantage could be in the shape of’

“fejeanomic  exchwion or  disodvantage,  [sfocial  exclusion. . [plsychological
havms ... [plisical harms.. for] {plolitical exclusion, and must be viewed in light of any
gystemsic or historical divedvaniages faced hy the claimant group. ™

F.6. Evalving an analvtical framework for indirect discrimination in India

A study of the sbove cases and scholarly works gives rise to the following key ieamings. First, the doctrine
of indirect discrimination is founded on the compelling insight that diserimination can often be a function,
not of conscious design or malicious intent, but unconscious/implicit biases or an insbility to recognise how
existing structures/institutions, and ways of doing things, have the consequence of froezing an unjust status
qua. In order to achieve substantive equality prescribed under the Constitution, indirect discrimination, even
sans discrimmatory inlent, must be prohibited.

71. Second, and as a related point, the distinction between direct and indirect discrimination can broadly be deawn

on the basis of the former being predicated on intent, while the latter s based on effect (US, South Africa,
Canada), Allernatively, it can be based on the fuct that the former cannot be justified, while the latter can
{UK). We are of the considered view that the intention effects distinction 15 a sound jurispredential basis on
which to distinguish direct from indirect discrimination. This is for the reason that the most compelling
feature of indirect discrimination, in our view, is the fact that it prohibits conduct, which theugh not intended
o be discriminatary, has that effect. As the Canadian Supreme Court put it in Ontanio HRC," requiring proof
of intention to establish discrimination puts an “imuperable barrier in the way of a complainant seeking a
remedy” ™ W is this barnier that a robust conception of indirect discrimination can enable us to counteract.

Third, on the nature of evidence required lo prove indirect discrimination, statistical evidence that can
establish how the impugned provision, criteria or practice is the cause for the disproportionately
disadvantageous outcome can be one of the ways to establish the play of indirect discrimination. As Professor
Sandra Fredman notes: “Aprifude tesrs, interview and selection processes, and other apparently scientific and
neutral measures might never inmvite seeuting unless data is available to disfodge these assumptions."™
Consistent with the Canadian Supreme Court's approach in Frazer," we do not think that it would be wise to
lay down any guantitative thresholds for the nature of statistical disparity that must be established for a
claimant to succesd. Equally, we do not think that an sbsolutist position can be adopted as to the nature of
evidence that must be brought forth to succeed i a case of indirect discrimination. The absence ol any
statigtical evidence or inability to siatistically demenstrate exclusion cannot be the sole ground for debunking
claims of indirect discrimination. This was clarified by the Buropean Court of Human Rights in a casc
concerning fifteen Croatians of Roma origin claiming racial discrimination and segregation in schools with
Roma-only ¢lasses. In assessing the claims of the fifteen Croatians, the court observed that indirect
discrimination can be proved without statistical evidence.® Therefore, siatistical evidence demonstrating
patierns of exclusion, cen be one of the ways o prove indirect discrimination.

Fourth, insofar as the fashion in which the indirect discrimination enquiry must be conducted, we think that
the two-stage test laid down by the Canadinn Supreme Court in Fraser” offers a well-structured framework
of analysis as it sccounts for both the disproportionate impact of the impugned provision, criteria or practice

% Ongaric Hman Rights Commission v Simpeons Sears Lid,, 1985 SCC OnLine Can SC 75 : (1985) 2 SCR 536
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on the relevant group, as well as the harm caused by such impact. It foregrounds an examination of the ills
that mdirect discniminathion seeks to remedy,

74. Fifth and finally, while assessing the justifiability of measures that are slleged to have the effect of indirect
discrimination, the Court needs to return a finding on whether the narrow provision, criteria or practice is
necessary for successful job performance. In this regard, some amount of deference fo the
emplover/defendant’s view is wamanted. Equally, the Court must resist the temptstion fo accept
generilisations by defendsnts under the garb of deference and must closely scrutinise the proffered
justification. Further, the Court must also examine if it is possible to substitule the measures with less
discriminatory alternatives. Only by exercising such close scrutiny and cxhibiting aticntiveness to the
possibility of alienatives can a couri ensure that the full potential of the docirine of indirect discrimination
is realised and not lost in its application.™

Inspector (Mahila) Ravina v. Union of India W.P{C) 4525 of 2014 (High Court of Delhi)

1. The Writ Petitioner invokes this court’s jurisdiction under Article 226 of the Constitution, aggrieved by the
Respondents™ order dated 20.02.2014 which omitted to list her name as a promoted candidate, bal promoted
her juniors to the post of Asst. Commandant.

2. The facts of this Petition shall briefly be summarised. The Petitioner is an (Mahila) Inspector GI in the
Central Reserve Police Force (CRPF), governed by the Central Reserve Police Force Act, 1949 {the Act) and
Rules framed thercunder. When the Petitioner was a Sub Inspector she had been denied promotion to
Inspector on account of non-fulfilment of the Mandatory Field Service criteria ie. two years™ service in a
duty battalion {or operational post™) in the promotion list dated (6.09.2007. Subsequently, on 03.02.2009, &
special promotion list was released promoting her to rank of Inspector (GD) without protecting her seniority.
Aggrieved at that stage, she filed a Petition being Ravina Malik v. UOI and Ors [W.P. {C) No. 617/2011]
before this Court. This Court, by an order on 01.02.2011 directed the CRPF to treat the Petitioner’s casc as a
representation requiring consideration of the decision dated 27.10.2009 i Ashok Kumar v. Union of India
[W.P. (C) No, 21900/2005], Ultimately, by gignal No. PVII-10/2011- Bst. dated 11.04.2011, the Petitioner's
seniority was restored with consequential benefits woe.f. 06.09.2007.

3. In the interim, two pre-promotional courses for upward movement to the cadre of Assistant Commandant,
{Senior Inspecior Cadre Course SL. Nos.®3 and 84) were conducted between 03.05.2010 10 10.07 2010 and
19.092000 10 27.11.2010 respectively. However, Petitioner could not attend the same because the re-
assignment of her seniority occurred only on 11.04.2011- consequent to the directions of this court, in W.P.
(C)617/2011. Subsequently, she was eligible for SICC SL. No. 85 conducted from 04.07.2011 to 13.09.2011.
However, she was unable to attend that course owing to her pregnancy at that time and was declared SHAPE-
18

4. The petitioner attempled the next pre-promotional course (now renamed as Assistant Commandant
Promotion Course SL. No. 1) conducted from 02.07.2012 to 15.09.2012 and qualified it, fulfilling the
eligibility criterion for promotion to Asst. Commandant. However, the promotion list which was released on
20.02.2014, did not include the Petilioner’s name and consequently she lost her senionity vis-a-vis her batch
mates and juniors. In this respect, she filed a representation on 21.02.2014 requesting restoration of her
senjority which was denied through office order dated 07.04.2014, on the ground that she Jhad shown
unwillingness to attend the promotional course™ SICC SL No.E3 to mainiain ber seniority. The CRPF order
also clorified that her seniority was protected for SICC SL Nos. 83 and 84, whereas only her chance was
protected with respect to SICC No. 85 and not her seniority.

5. The petitioner urges that her seniority must be reinstated w.e.f. SICC SL No, 83 on compassionate grounds
of her pregnancy considering that she had passed the required course subsequently, Counsel on behalf of the
Petitioner has brought this Court's attention to the case of Insp. Navin Kumar Tha as a similar case, wherein

% Saniira Fredman, Discrimination Law at p. 194
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1.

he was notionally promoted and senjority was protected w.e.f. from SICC SL Ne. 83, It was argoed that
concededly when the respondents denied the petitioner her chance to participate in the pre-promotional
course on the ground of her pregnancy, she could not have been discriminated against. It was argued that her
collcagues and batchmates, who were unable to attend Course Nos. 83 and B4 but attended course No. BS
and qualified, were given due seniority, because the CRPF recognised that their deplovment for that course
wis involuntary and for circumstances outside their control. Thus, upon her completion of the Assistant
Commandant Promotion Course SL. No.l on 15.092002 her seniority should be calculated as if she hod
completed promotion course STOC SL. No. 83 on 10.07,2010, In this regard, it is argued that the petitioner 's
semiority and chance was protected for her appeamance in SICC 5L, No. 85 in tieu of batch/course Nos, 83
and 84 due to an administrative lapse i.e. fixing her seniorty and post as Inspector wee £ 06.09.2007. Her
unwillingness in this regard with respect to her semionity in light of the Standing Order. would be untenable,

The CRPF submits that the present issue stands squarely decided by the Standing Order No. 6/99 dated
19.03.1999, Claase (J) deals with situations where candidates show unwillingness to perform the course. It
categorically states that in case unwillingness shown by o candidate is socepied on compassionale grounds,
only the chance shall be preserved but seniority shall be forfeited. In this regard, learned counsel relied upon
letter P-VT1-35/2011- Estt-85 dated 21.10.2011, wherein it is noted that the Petitioner was SHAPE-IT1 owing
to her pregnancy and that her chance was preserved in accordance to the Standing Order, but not her seniority.

Analyyis and Coneluvions
The main question which this court has to decide 15 whether the Petitioner's pregnancy would amoant to

unwillingness or signify her inability 1o attend a required promotional course and if she is entitled to a2
relaxation of rules to claim seniorily ai par with her batchmates.

The facts are not in controversy; the patitioner had to approach this court, on an earlier occasion, along with
her colleagues, due to the CRPF's stand that she lacked two years™ experience in an operstional post. The
promotion list dated 06.09. 2007 omitted her neme. This was set right pursuant to WP, (C) No. 6172011 and
the CRPF restored the Petitioner s seniority and consequential benefits w.e L 06.00_ 2007, In the meanwhile,
the pre-promotional courses were conducted; the petitioner could not attend those, on account of pendency
of dispute, Her colleagues/batchmates pot the first opportunity o do so, when Batch No. BS was sent for the
course. She could not attend the course - not on account of her volition, but for medical reasons (she was
declared Shape Il as she was pregnant). She ultimately cleared the course in the next batch.

To conclude that pregnancy amounts to mere unwillingness - as the respondents did in this case- was an
indefensible. The choice to bear a child is not only a deeply personal one for a family but is also a physically
taxing time for the mother. This rght to reproduction and child rearing is an essential facet of Article 21 of
the Constitution; it is underscored by the commitment of the Constitution framers to ensure that
circumstances conducive to the exercige of this choice are created and maintained by the State at all times,
This commitment is signified by Article 42 (“Provision for just and humane conditions of work and maternity
relief- The State shall provide conditions for securing just and humane conditions of work and for maternity
relief™) and Article 45 (“Provision for early childhood care and education to children below the age of six
years- The State shall endeavour to provide for carly childhood care... ™). The Maternity Benafits Act, 1976
protects the expecting mother's interests in employment. Provisions of the Factories Act, 1948 and the
Cantral Civil Service (Leave) Rules, 1972 provide for post-natal care leave ensbling mothers 1o spend time
with infants who need early childhood care.

The International Covenant on Economic, Social and Culiural Rights (ICESCR.), which has been ratified by
India, spells out in greater detail the various facets of the broad right to health. Article 10 of ICESCR which
is relevant, reads as under:

“Article 10
1. The widest possible protection and assistence should be accorded to the family, which is
the natural and fundamental group onit of society, particularly for its establishment and
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while it is responsible for the care and education of dependent children. Marriage must be
entered into with the free consent of the intending spouses,

2. Special protection should be eccorded to mothers during a reasonable period before and
after childbirth, During such period working mothers should be accorded paid leave or
leave with adequate social security henefits. . .”

11. The ruling of the Supreme Court in Suchita Srivaztava v Chandigarh Administration, AIR 2010 5C 235
upholds the autonomy of & wormnan's right to make a choice of parenting. The Courl held that:

“11. ... There is no doubt that 8 woman's rght to make reproductive choices is also a
dimension of ' personal lberty' as understood under Article 21 of the Constitution of India.
[t is important to recognise that reproductive choices can be exercised to procreate as well
as to abstain from procreating. The crocial consideration s that a woman's night to privacy,
dignity and bodily integrity should be respected. This means that there should be no
restriction whatsoever on the exercise of reproductive choices such as a woman's right to
refuse participation in sexual activity or altematively the insistence on use of contraceptive
methods, Furthermore, women are also free to choose birth-comtro] methods such as
undergoing sterilisation procedures. Taken Lo their logical conclusion, reprodactive rights
include a woman's entitlement to carry a pregnancy to its full ferm, to give birth and to
subsequently raise children...”

12. 1t would be a fravesty of justice if a female public employee were forced to choose between having a child
and her career. This is exactly what the CRPFs position entails. Pregnancy is & departure from an employee's
“normal” condition and to equate both sets of public emplovees- ie. those who do not have to make such
choice and those who do (like the petitioner) and apply the same standards mechanically is discriminatory.
Unlike plain unwillingness- on the part of an officer to undentake the course, which can possibly entail loss
of seniority- the choice exercised by a female employee to become a parent stands on an entirely different
footing. If the latter is treated as expressing unwillingness, CRPF would clearly violate Article 21, As
between a male official and female official, there is no distinction, in regand o promotional avenues; none
was asseried. In fact, there 15 o common pre-promotional programme which both have to undergo; both
belong to a common cadre. In these circumstances, the denial of seniority benefit to the petitioner amounis
to an infraction of Article 16 (1) and (2} of the Constitution, which gusrantes equality (o all in matters of
public employment, regardless of religion, caste, sex, descent, place of birth, residence cic, A seemingly
“neutral” reason such as imability of the emplovee, or unwillingness, if not probed closely, would act in a
discriminatory manner, directly impacting her service rights. That is exactly what has happened here: though
CRPF asscrts that scniority benefit st par with the petitioner’s colleagues and batchmates (who were able to
clear course No. 85) cannot be piven to her because she did not attend that course, in tnuth, her
“unwillingness” stemmed from her inability due to her pregnancy. In this present sitwation the course was in
Coimbatore. Travelling and Iiving in &n alien area without support was not a feasible proposition for an
expecting mother; besides, the CRPF had determined that her medical category was SHAPE T11. Merciftlly,
the CRPF does not contend that its regulations imposed any restrictions on a female employee’s pregnancy
af the stage of the Pelitioner's career. That the petitioner excrcised her right therefore to become  parent
should not operate to penglise her, and her choice™ to do 5o was imelevant, in the ciroumstances of the case;
the CRPF should have faken the reasons for the unwillingness into account given the admitted fact that she

was pregnant.
13. Standing Order dated 19.03.1999, by cleuse (1), clothes the Director General, CRPF with diseretion — through
non-chstante and overriding power. This case was eminently suitable for the Director General to exercise his
powers on # compassionate basis, enabling the petitioner to caich up on lost opportunity due to her
mvoluniary condilion (on account of her exercise of reproductive right=} and regain her sendonty with her
batchmates who cleared the 85th course. The omission to exercise this power has led to the present dispute.
The lack of an express plea of pregnancy based discrimination does not in any way stop this court from doing
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14.

complete justice, to further the rights of the petitioner under Ariicles 14, 15 (1), 16 (2) and 21 of the
Constitution of India.

For the foregoing reasons, this Court hereby directs the Respondents to restore seniority of the Petitioncr
from 10.07.2010, the completion date of SICC SL. Mo, 83- as in the case of her other batchmates who
completed that course, and consequently promote as well as assign her consequential semionty. Consequential
sentority and all pay benefits ncluding fixation of pay and amears of pay shail also be disbursed to the
petitioner within twelve weeks. The writ petition is allowed m the above terms. No costs.

Madhu v. Northern Roibegys LA 640 of 2017 (High Court of Delhi)

The appeilants challenge an order by the Single Judge dismissing their writ petition. They sought directions
to include their names in the medical cand and privilege passes of Om Prakash Gorawara (herealler,
“Gorawera™) and to issue them separaic cards. The appellants were Gorawara™s wife and daughter; neither
are employed, and the first appellant, wife (hereafier “Madhu™) is suffering from vanous chronic ailments.
The preseal proceedings were preceded by o series of litigation between the appellants and second
respondent. One of these resulted in applications of maintenance under Section 125 of the Code of Criminal
Procedure, 1973, The other cases include proceadings allegmg commission of offences under Sections 498A
and 406 of the Indian Penal Code, 1860) (IPC), At the end of these litigations, the second respondent started
payving maintenance to the appellants.

Crorawar is a former employee of Indian Railways, the third respondent. The Indian Railways Medical
Manual and the Bailway Servant Pass Rules allows for the issue of a REHLS card and establishes the “wife™
and “unmarried daughter” as “family” for the purposes of extending medical card and privilege pass facilitics
to them, The families of current and former railway servants and officers are thus entitled to avail of medical
services from railway hospitals so long as they are carrying the REHLS card. Before 2010 the appeltanis
were listed as family/dependents on the medical card of the second respondent. In 2010 the appellants applied
for and were denied separate medical cards by the first respondent, Northern Railways (referred to hercafter
by name). Before his retirement in 2012, Gorawara removed the appellants™ names from his medical card,
disentitling them to free medical services that are atherwise available to the dependents of railway employees.

A writ petition, W.P{CiNo.6535/ 2015, against the decision of Northern Railways taken in 2010 to deny the
Appeliants the medical card was filed before this court. The court directed the General Manager, Northern
Railways 1o decide the matter expeditiously. On 23.11.2015 the General Manager, Northern Railways issued
the speaking order denying the appellants the medical cards and privilege passes, and consequently the use
of the free medical facilities. It is against this order of Northemn Railways that a writ petition was filed before
this court, resulting in the impugned judgment. The Leamed Single Judge, rejected the appellants™ writ
petition, holding that the issue involved a personal dispute and in the absence of nomination of the appellants
as family members, by Gorwara, they could not claim the medical and pass benefits.

The Appellants argue that Gorwara had initially declared them as eligible to secure medical facilities from
the railways and nominated them as such, but subsequenily removed their names. This was dones by allegedly
applying for a duplicate medical card and omitting the appellants” name in the ,.dependants™ column of the
new medical card. The appellants urge that there 15 no sepasution of marital ties between Gorwara and his
wifie, and thus he cannot disown the Appellants. The Appellants bring to the Court’s notice that the Appellants
have filed a Criminal Revision Petition to enhance the amount of maintenance, Considering these facts the
Appellants contend that the speaking order of 23.112015 is arbitrary, discnmmatory, and hence
unconstitutional.

The Appellants also allege 2 violation of Section 602(2) of the Indian Raillway Establishment Code Volume,
which states, “Medical attendance and treatment facilitics shall be available, free of charge, 1o all , Ratlway
employees”™ and their  fumily members and dependent relatives, irrespective of whether they are in Group
A, Group B, Group C, Group D, whether they are permanent or temporary, in accordance with the detailed
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rules as given in Section ,C" of this Chapter.™ Thus, the Appellants claim that they are entitled to froe medical
services as the . family™ of Respondent No.2, o retired railway employee.

6. The Appellants also rely upon the Railway Board Letter No.2004/H/28/1 RELHS/Card (dated 22,03 2005)
wherein provisions were made for eligible family members 1o procure o RELHS card. The letter notes, “For
Long Term Duration: the original medical card may be deposited with the issuing authority who may issuc
split medical card to the beneficiaries as requested by them”. Thus, the Appellants contend that it is within
Northern Railway's power to issuc to the Appellants a separate medical card. It is submitted that the
understanding of the Single Judge, in the impugned order that the dispute related to personal issues, is
incarrect; it 1 rather the Railway authorities” omission i ignoring material circumstances and denying them
what legitimately ought to be given to them.

7. Itizargued besides. that the first appellants™ age and medical ailments render ber vulnerable because in the
nbsence of any medical card, health and medical facilites would become so expensive as to become
mnaccessible. Counsel submitted that the official respondents™ mability to consider these - as well as the fact
that over two decades the appellants are recipients of the medical benefits and railway passes provided by
the Railways rules and orders and further ignoring that the behaviour of Gorwars has resulted in direction of
competent courts to pay them maintenance, renders the refusal to give them (the appellants) such benefits
arbitrary; it also violates their right to life under Artiche 21 of the Constitution, Tt is underlined that the status
of the appellants as wife and daughter of Gorwara could not have been ignored by the official respondents:
therefore, the latter’s order was made without application of mind.

8 The pnmary contention of the Northern Railways is that the facilies of the Medical Card and Privilege
Passes are for the use of the railway officers/servants, and have been extended to the family of the railway
officer/servant only on their declaration. Northern Railways argues that there is no provision in the existing
policy that allows for separate medical cards and passes o be provided to the mother and daughter, as these
documents cannot be individually requested. Thus, ahsent a declaration by Gorwara, no medical card can be
issued to the Appellants,

9. The contesting private respondent, Gorwara alleges that he is living scpamtely from the Appellants and has
no semblance of a family life with them. It is also alleged that the duplicate medical card was issued because
the original medical card was lost by him. Gorwara claims that he has completely disowned the Appellants
and does not wish for them to secure the free medical services based on his medical card.

Analysis and Reaxoning

10. Before analyzing the rival submissions of the parties, it is necessary to extract the relevant provisions of the
Railway servants™ manual. It reads as follows:

“603. Section 'C -Secape of medical attendance and treatmemnt
Sub-section I:
Greneral Medical attendance and treatment. —
The Railway emplayees, their family members and dependent relatives are entitied free of
charge medical attendance and treatment;
Fermily incluides:-
L. spouse af a railway servani whether earning or not;
i son or sons whn have not atigined the age of 21 years and are wholly dependent on the
railway servant;
iii. son or sons of the age of 21 and abave who are;
a. bonafide students of any recogmized educational Instinution;
b. engaged in any research work and do not get any seholarship/stipend:
¢, working as an articled clerk under the Chartered Accommiany:
d mvalid, on appropriate certificate from Raitway Docior;
iv. wmmarried daughters of any age whether earning or nos:
v widavidd destigrhiters provided they are dependent on the ratlway servant;
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vi. legally diverced daughier who is dependent on the railway servant;”

11. The speaking order, issued pursuant to the order of this court, in the previous writ proceeding, brought by the
appellants, reads as follows:

"A personal hearing was ghven by me to Ms Madbu and Shri O P Gorowara on 30,710,200 5.
I herve gone threoegh the focts of the case as well as personally heard the grievance of both
the qffected parties. The Incian Railways Medical Marmal Vol-1 (third edition 2000) for the
reasan of RELHS and the Railway Servant Pass Rules establish the ‘wife’ and the
wnmarried daughier' as ‘Family' for the purpose of extending the medical and pass
facilities to them, irrespective of thelr earning stats! age. However, these focilitles are
primarily provided to the Railway servant/ officer and by virtue of hix being empioyed
under the Ministry of Railtways. These fucilities have further been extended to the family of
the Railway servart on hiz declaration only. There is no provision in the existing frame of
palicy for providing separate medical card or pass facility to the mother and daughter
since the benefit is extended to ‘family’ of Railway servant/ retired sevvani and cannof be
given individualfy as requested. Hence this request of the petitioner! applicant canmot be
acceded fo, ™

12. A plain and textual reading of the provision (Para 603, quoted previously) clearly shows that spouses and
unmarried daughters, dependent upon the income of the spouse/father, fall in the category of “family”, The
reasoning adopted by the Northem Railways, on the other hand, in this case, is simple - thet a declaration 15
necessary by the railway officer/servant, and it is based on this declaration that the dependents of the railway
officer’servant will be given the benefit of free medical servants. The Northern Railways" understanding, in
the opinion of this courd, is utterly fawed. The provision which entitles the railway servant and his
dependents, i.¢. family members, clearly says “Railway employees, their family members and dependent
relatives are entitled free of charge medical attendance and treatment™. The corollary is that those answering
the description of “family members", like the railway servants, enjoy the benefits she or he 18 assured. The
declaration 1o be given, i the opinion of the court, by the railway servan, is a mere intimation, and thus
facilitative or procedural, No one can argue - and mercifully the Railways is not arguing- that the status of
the family members depends on the declaration. To accept that submission would be stantling, because it
would empower a spouse or father, upon caprice, with the blink of an eyelid, without any rhyme or reason,
1o decide to deprive what his family members would otherwise be entitled to. By way of illustration, if a
dependent, unmarried daughter suffering from a chronic ailment such as tuberculosis or ncute diabetes, for
some reason has a difference of opinion with her father, or 8 young college going dependent son similarly
has differences with his father, but needs urgent surgery and in both cases, are estranged from their father,
the father in either case {if he is capricious) can cut off medieal aid. Plainly, the interpretation given by the
railways, empowering the railway servant to ignore existing status of his family members through umilateral
exclusionary declaration, is untenable.

13. This court is of the opinion that the structure of Para 603 is such that the status of spouse, is recognized as
long as the relationship of matrimony subsists. In the case of an unmarried and dependent daughier, there is
no question of chunging the status; by its very nature it is unalterable. Thus, the mere circumstance that one
or the other party to a matrimonial bond, 1s disgruntled or involved in litigation against the other, would not
nlter the factum of relationship, which is per s2 a matter of status.

14. Madhu is suffering from various chronie ailments that have rendered her unemployable. Her daughter hiag
chosen not to secure employment in order to care for her ailing mother. The Constitution of India establishes
a welfare state whose duties include the providing of medical care for iis citizens. This night is firmly
protected within the right to live with dignity under Article 21. Additionally, as an employer, the government
must ensure (as Section 603 of the Railway Servants Manual clearly notes) the health of its employees. This
reasoning has been laid down by the Supreme Court in State of Punjab v Ram Lubhaya Bagga (1998) 4 SCC
117, where the Court stated,
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15.

16.

1.

"Right of ane person correlates fo a duty upon another, individual, employer, Government
or authority. The right of one is an obligation of ancther. Hence the right of a citizen to live
tnder Article 21 costs an obligation on the State, This obligation is firther reinforced under
Article 47, it is for the State o secure health to iix citizens ax its primary duty, No doubt
Crovermment is rendering this obligation by apening Government hospitals and centres, but
in order i make it memringiful, if has o be within the reach of its people, as far ay possible,
o reduce the guene of waiting Fists, and it has to provide all facilities for which an employes
fooks ar another hospital,

f.-.] The State can neither urge nov say il has no eblipation to provide medical facility, [f
that were go, it would be ex facie violative of Article 21."

Thus, by denying the medical facilities to Madhu, Northern Railways is in effect, violating the mandate
enshrined in Article 21 of the Constitution,

This Courl must also keep in mind that the Appellanis, under the Censtitution, fall within a particular group,
i.e that of “women™, The Constitution in Articles 15 and 16 recognises the principle that certain groups have
been historically disadvantaged and thut post the enactment of the Constitution, actions of the State that
discniminate agamst women (not falling within the exceptions of Article 15(4) and Aricle 16(4) are
constitutionally untengble. Thus, while affirmative action to secure the interests of women is allowed, the
Constitution, irreproachably, does not permit discrimination against women. This understanding has been
articulated by the Supreme Court in Jeejn Ghosh v Union of India (2016) 7 SCC 761 where the court stated,

“The principle of non-discrimination seeks to enmure that all persons can equally enfoy
end exercise all their vights and freedoms, Discrimination occurs due to arbitrary denial
of opportunities for equal participation. For example, when public facilities and sevviges
avie get on stamdards oul of the reach of persoms with disabilities, it leads fo exclusion and
denial af rights, Eguality not only implles preventing discrimination (example, the
profectian af individeals against wnfavourable  treaiment by introducing  anvi-
discrimination laws), but gees bevond in r:':rm:z_'rwg discrimination agminst groups
suffering sysiematic discrimination in society. "

Since the actions of Northen Railways result in denial of benefits and rights to this special class, it must be
closely examined to see if the actions, or their effect, are diseriminatory, The Northern Railways contends
that the Appeflanis are not denied the medical card because they are women, but rather becouse their hushand
and father had not made the requisite declaration. However, this explanation is not enough. Ii is not sufficient
to say that the reasoning of Northern Railways did not intentionally discriminate against the Appellanis
because they were women. Law does not operate in a vacuum and the reasoning and consequent decision of
Northern Railways must be examined in the social context that it operates and the effects that it creates in the
real worlkd. Even a facially neutral decision can have dispropontionate fmpact on a constitutionally protected
class. This has been recognised by the Supreme Court in Anuj Gorg v Hotel Association of India (2008) 3
SCC | where the Court stated,

“Strice scrutiny rest showld be emploved while asvessing the implications of this variety of
legiziations. Legislation showld net be only assessed on its proposed aims but rather on the
tmplications and the effects [ J 51, No law in its witimote ¢ffect should end up perpetiating
the oppression of women, "

Similar observations were made by the Supreme Court in the landmark case of R.C. Cooper v Union of India
1970 SCR {3) 530, The Court stated,

“[...J Tohold that the extent of, and the circumstances in which, the guaraniee af protection
iz available depends upon the object of the State action, iy to seviously erode its
effectivensss. Examining the problem not merely in semantics but in the broader and move
appropriate comext of the constifutional scheme which alms at affording the Individual the
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Sullest protection of iy bavic rghts and on that foundation to evect a structure of a truly
demoeratic pollty, the conclusion, in our judgment, is inevitable that the validity of the
Svate avtion must be adjudged in the light of its operation upon the rights of the individual
amd proups of individualy in all their dimensions,

[...J it is mor the olfect of the authortty making the law impairing the right of a citizen, nor
the form af action the detevmines the protection e cam claim: it i the effect of the law
and of the action upon the rieht which attract the furisdiction of the Court to grant relief.
If this be the trae view, and we think i is, in determining the impact of State action upon
constiturional guarantees which are fundamental, it follows that the extent af protection
against impairment of a fundamental right is determined not by the object of the Legllanere
nar by the form of the action, but by is direct operation upon the individual's rights. ”

19. Thus, the touchstone of validity for State action is not the intention behind the action, but rather the actual
impact and ¢ffect on a citizen's life. This is clewrly seen by the observations by the Supreme Court in Maneka
Gandhi v Union of India 1978 SCR (2) 621 where the Court noted,

[ ] T testing the validity of the state action with reference to fundamental rights. what
the Cogrts rsit consider &3 the divect and ineviiable conseguence of the Stale aclion. ™

20. This Court itsell has recognised thal actions taken on o seemingly innocent ground can in fact have
discriminatory effects due to the structural inegualities that exist between classes, When the CRPF denied
promation to an officer on the ground that she did not take the requisite course to secure promotion, because
she wag pregnant, the Delhi High Court struck down the action as discriminatory. Such actions would
inherently affect women more than men. The Court in Inspector (Mahila) Ravina v Union of India W.R(C)
4525/2014 stated,

"A seemingly "nentral” reason such as inability of the emploves, or unwillingness, if not

prohed closely, would act in g discrimingtory manner, directly impacting her service rights.
Thar iv exacily whar has happened here; though CRPF axserts that seniority benefit af par
with the petitioner s colleaeues ond bafchmuates (who were able to clear course No. 85)
carnol b given o her because she oid mot attend that cowrse, in truth, her “unwillimgness ™
sremmed from her imability due to her pregnarno ™

21. The principle tha: a facially newtral action by the State may disproportionally affect a particular class is
accepled across jurisdictions n the world In Burope for instance, the principle has received statutory
recognition. Council Directive 76/207 (% February, 1976) states,

“the principle of equal treaiment shall mean thar there shall be no discrimination
whatsoever on grounds of sex, civher directly or indirectly by reference in particular to
marital or family status.... ™

22, Council Directive 2000/ T8/EC (27 February, 2000) defines the concept of _indirect discrimination™ as,

“indirect discrimination shall be taken fo occur where an appavently neutral provizion,
criterion or practice would pur persons of a racicd or ethnic origin of a particular
dizadvantage compared with other persons, unless that provision, criferion or practice is
objectively justified bv o legittmate aim and the means of achieving that aim are
dporenrrice o recessary.

23, 1t is also worth payving attention fo the case of Bilka-Kaulhaus GmbH v Webber von Hartz {1986) ECR 1607.
Bilkn was a supermarket that paid all employees who had worked full-time for more than 15 years a pension.
Mrs, Webber worked part-time at Bilka for over 15 years, but was deniad the pension because she was only
a part-time emplayee. Mrs. Webber alleged that the requirement to be a full-time employee before securing
the pension was discriminatory against women, since women were [ar more likely than men Lo take up part-
time work, 50 as to take care of family and children. The Court noted,
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“drticle 119 of the EEC Treaty iv infringed by a deparfment store company which excludes
part-time employees from its occupational pension scheme, where that exclusion gffects o fiar
greater number of women than men, unless the wnderiaking shows that the exclusion is based
on alfectively fustified factors unrelated to any divcrimination on grounds of sex. ™

24, The Canadian Supreme Court has also espoused an understanding of “disparate impact”, where the
touchstone to examine the validity of an allegedly discriminatory action is whether or not the effect of the
action has a disproportionate impact on a class of citizens, The Court in Andrews v Law Society of British
Columbia [1989] 1 5.C.R. 143 noted,

“Discrimination s a distincrion which, whether imrentional or not bur based on prounds
relating fo persanal characteristics of the individual or group, has an effect which imposes
disadviniages nol impased wpon others or which withholds ar limits aocess to advantages
available to other members of sociely. Distinctions baved on personal characteristics
attribwted to an individual solely on the basiy of association with a group will ravely escape
the charge of diserimination, while those based on an individhal’s merits and capacities will
rarely be so classed. [ ] The wordy "without discrimination” require more than a mere
Jinding of distinction hepween the reatment of groups or individuals. These words are o form
of qualifier built into 5. 15 iself and limit those distinetions which ave forbidden by the
seclion fo those which imolve prejudice or disadvantage. The effect of the impugned
diztinciion or classification on the compiainant must be convidered,

(-] I would say then that discrimination may be described av a distinction, whether
intentional ar not buf hased on grounds relating to personal characteristics of the individial
or group, which hax the effect of imposing burdens, ebligations, or disadvantages on such
individual or prowp not Imposed upon athers, or which withholds or limits oocess o
opportunities, benefits, and advantages available to other members of soctety. ™

25, The Canadian Supreme Court had similar observations in Ontario Human Rights Commission and O'Malley
v. Simpsons-Sears Lid., [1985] 2 5.C_.R. 536 where the court noted that discrimination arises when;

"It arises where an emplover [ .. ] adopts a rule or siondard [ ... ] which has a discriminatory
effect upon a prohibited ground on one employes or group of emplovees in thal i inposes,
because of some special characteristic of the employee or group, obligations, penalties, or
restrictive condirions mor imposed on other members of the work force. ™

26. Thus, the Court concluded there was no requirement to show that the emplover had the intention to
discriminate agamst the complainants because of a constitutional prohibited ground, merely that the effect
on the constitutionally protected class of people was adverse. The Court also stated,

"The Code aims at the removal of discrimination. Thiz iv to state the obvious. Ity main
approach, kowever, iy not to purish the diseriminator, but rather to provide relief for the
wictimy of discrimination. It is the resuit or the effect of the action complained af which iz
sigrificant, [f i does, in fuct, cawse discrimination; i its effect iv to impose on one person or
group of persons obligations, penaltics, or restriciive condifions not impoved on other
members of the conmmunity, it is discriminatory

Lo O the other hand, therve is the concept of adverse effect discrimination. [t arises where
an emplayer for genwine business reasons adopts a rule or standard which s on its foce
mesttral, and which will apply equally 1o ali emplayees, bt which has a discriminatory effect
upon @ prohibited grounds on one employee or a group of emplayees in that it imposes,
because of some special characteristic of the employwee or group, obligations, penalties. ar
restrictive conditions net impased on other members of the work force.
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27.

28

19,

a0

L)

[ .of Are employeeent rule honestly made for sound ecowemic or business reasons, egually
applicable to all whom it is intended o apply may vet be diveriminatory if it affecty a person
or group of persons differently from others to whom it may apply.

The Supreme Court of South Africa made analogous observations regarding discrimination. In The City
Council of Pretoria v Walker Case OCT 897 the Court noted,

“The concepd of indirect discrimination, as [ undersiand it, was developed precizely to deal
with situations where discrimination lay disguised behind apparently meutral criteria or
where persony already adversely hit by pavterns of historic subordination had their
disadvariage enfrenched or infensified by the impact of measures not overtly intended to
prefudice them.

in many cases, particularly those in which indirect discrimination s alleged, the protective
purpase would be defeated if the persons complaining of discrimination had to prove not
only that they were unfairly divoriminated against but alve that the unfair discrimination was
imfemiional. Thiv probfem would be particularly acute in cases of indirect discrimination
wihere there is almoxt alvways some purpose other than a discriminatory purpose imadved in
the comdct or actton to which objection iv taken.

The arigin of the idea of “disparate impact™ originated in the landmark case of Griggs v Duke Power Co. 401
LI.5. 424. The Court was faced with the case of an employer who required employees to pass an aptitude test
as 0 condition of employment. The work in question was manual work. Although the same test was applied
to all candidates, the Court noted thet African- American applicants had long received sub-standard education
due to segregated schools. Thus, the employer’s requirement disproportionately affects African-America
candidates, The Court held in the context of the Civil Rights Act,

“The Act proscribes not only overt discrimingtion but also practices that are fair in form, but

discriminatory in operation. ™
The reason that the drafters of the Constitution included Article 15 and 16 was because women (inter alia)
have been subjected to historic discrimination that makes & classification which disproportionately affects
them as a class constitutionally untenable. The Morthern Railways™ decision to not grant the Appellants
medical cards clearly has such a disproportionate effect. By leaving an essentiaf benefit such as medical
services subject to a declaration by the railway officer/servant, the dependents are subject to the whims and
fancies of such employee. The large majonity of dependents are likely to be women and children, and by
insisting that the railway officer/servant makes a declaration, the Railway authorities place these women and
children at risk of being denied medical services,
It irrelevant that the Railways did not deny them the medical card because the Appellants were women, or
that it is potentially possible that a male dependent may also be denied benefits under decision made by the
Railways, The ultimate effect of its decision has a disparate impact on women by perpetuating the historic
denial of agency that women have faced in India, and deny them benefits as dependents.

In light of these facts and the observations made above, we are of the conclusion that the speaking order
passed by the Northern Railways on 23.11.2015 is arbitrary, discriminatory and made without application of
mind. This courl hereby quashes the order dated 23.11.2015 and directs the Northern Railways to include
both the appellants™ names on the medical card of the second respondent and issue o separate medical card
and privilege pass to the Appellants. These directions shall be complied with, within four weeks. The appeal,
and consequently, the writ petition is allowed in the above terms; there shall be no order on costs.
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PART-1I : QUESTION-3

Answer any on¢ of the following questions (350-500 words):

(L)

(2)
(3)

(4)

(5)

Discuss how the Supreme Court's interpretation of Asticle 21 has evolved from the decision in R.C
Coaper v. Union of India to the decision in Maneka Gandhi v. Union of India.

Discuss the constitutionality of Jallikartu considering the decisions of the Supreme Court on the subject.

How has the Supreme Court in Subhash Desai v Principal Secy, Government of Maharashira viewed the
role of the Governor in an issue concerning the potential loss of confidence m the govemment of the day?

What is the important doctrinal shift made by S.8. Bommai v Union of fndia concerning the exercise of
powers under Article 356 of the Constitution and how has this impacted subsequent invocations of Article
3567

What are the remedies in Constitutional law for mter-faith couples? How can reliefs be meaningfully
moulded by courts in these situations?
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13.

14,
15.

INSTRUCTHONS TOCANDIDATE

Please do not open this Question Booklet until asked to do so.
Do not leave the Examination Hall until the test is over and permitted by the Invigilator,

Fill up the necessary information in the space provided on the cover of Question Booklet and the Answer
Booklets before commencement of the test,

Please check for completeness of the Question Booklet immediately after opening.
The duration of the test is 3'4 hours (including reading time of 30 minutes). There are 3 guestions.

Angwers to the subjective questions are to be attempled m respective answer booklets only meant for each
guestion. No additional sheets will be provided to answer the guestions.

Use only Blue/Black Ball Point Pen for writing the answer.
Question No, 1 carries 150 marks, Question Nos, 2 and 3 carry 75 marks each (Total 300 marks).

Rough work, if any, is to be done on the Question Booklet only. Mo separate sheet will be provided‘used for
rough waork

Calculator, Mobile and other elecironic devices etc., are not permiited inside the Examination Hall.

Candidates seeking, receiving and/or giving assistance from / to other candidates during the test will be
disqualified.

Candidate is allowed fo take the Chuestion Booklel afier completion of the test.

Appropriate civil'criminal proceedings will be instituted against the candidate taking or attempting to take
this Question Booklet or part of it outside the Examination Hall before completion of éxamination.

The nght to exclude any questionis) from final evaluation rests with the testing authority.

Do not seck clarification on any item in the Question Booklet from the Test Invigilator. Use your best

judgmeni.

TO THE INVIGILATOR ON COMPLETION OF THE TEST.

[ ANSWER BOOKLET SHOULD BE HANDED OVER }
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