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Before Mr. Justice Broomfield and Mr. Justice N. J. Wadia.

NARHARI DAMODAR VAIDYA
v, \
BHIMRAO RAMJI AMBEDKAR.*

Custom—~Evidence as to immemorial custom—Proof of existence of custom during
living memory—Presumption as to immemorialty—Conditions requisite for.

To establish the right of exclusive user of a public tank by immemorial
custom it is not always necessary to produce evidence going back beyond the
memory of living persons ; nor is it necessary to have evidence of positive acts
of exclusion of one party by the other. ’

A custom proved to have existed during the period of living memory can
only be presumed to have existed from before the period of legal memory in
cases where conditions may be assumed to have been permanent and stable, so
that it is reasonable to infer that what has happened during the period covered
by the evidence has also happened from time immemorial

Mariappa v. Vaithilinga* followed.

Anandrao Bhikaji Phadke V. Shankar Daji Charya® and Sankaralinga Nadan

V. Rajeswara Dorai® distinguished..

Suir for declaration and injunction.

In the town of Mahad in the Colaba district there was a public tank named
the Chaudhari tank, admeasuring five hundred and forty feet by three hun-
dred and forty feet. It lay on the outskirts of the town. The banks of the
tank were occupied mostly by high caste Hindus, who constituted a large
majority of the population. The defendants represented the untouchables of
the place, who numbered about four hundred out of a total population of seven
or eight thousand.

The tank was in use by the high caste Hindus as well as by Mahomedans.
The untouchables never used the tank so far as human recollection went.
Latterly, however, they insisted on using the water of the tank.

Narhari and others (plaintiffs), who represented the high caste Hindus of
Mahad, sued, on December 12, 1927, for a declaration that they alone had
the right to use the water of the tank and for an injunction to restrain the
defendants from using it.

The defendants contended inter alia that the tank vested in the Munici-
pality of Mahad and was open to the user by the defendants, that if the Maho-
medans and Christians of the place could use the water, they (defendants)
had a better right to it being within the fold of Hinduism, and that the
custom of untouchability was against justice and conscience and was detri-
mental to public interest,

The trial Court held that the plaintiffs failed to prdve that there was a long-
standing custom of using the tank-water to the exclusion of the untouchables

* Second Appeal No. 462 of 1933, Suit No. 405 of 1927,
from the decision of S. M. Kaikini, 1 [1913] M. W. N. 247,
Second Assistant Judge at Thana, in s. c. 18 1. C. 979.
Appeal No. 32 of 1931, confirming the 2 (1883) I. L. R. 7 Bom. 323.
decree passed by V. R. Saraf, Sub- 3 (1908) I. L. R. 31 Mad. 236,

ordinate Judge at Mahad, in Civil S.C, 10 Bom. L.R. 781, P.cC.
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and that the custom was not recognisable as a legal right. The suit was,

therefore, dismissed.
On appeal, the decree was affirmed by the Assistant Judge for the following

reasons :—

“ Assuming for the sake of argument that the tank was constructed by Hindu
rulers and that principles of Hindu law govern this case, still no text has been
pointed out to show that under that law an untouchable should be held to have
been excluded from the use of this tank... Great support to this, that in the case
of big tanks there is no restriction on the ground of untouchability, is afforded by
Mariappa Nadan v. Vaithilinga Mudaliar, 18 1. C. 979... In the face of such
high authority and with the absence of any evidence to show that any custom
exists anywhere in this Presidency excluding the untouchables from the use of any
large public tank, or evidence clearly showing that even as regards this tank un-
touchables have been excluded from time immemorial, the finding on the second
issue must be in the negative, There is nowhere any evidence produced to show
that this exclusion of untouchables dates back from, say, pre-British days. All
witnesses, the oldest of them is of sixty-five years, speak of their personal knowledge
of the present exclusion of the untouchables. No person speaks of anything indi-
cating that this exclusion dated from the days of the Maratha rule or the Mussal-
man rule.” :

The plaintiffs appealed to the High Court.

V. B. Virkar, for the appellants.
S. V. Gupte, with B. G. Modak, for respondent No. 1.

BROOMFIELD J. The appellants, on behalf of the caste Hindus of the town
of Mahad, sued the respondents, who represent the so-called “ untouchables,”
for a declaration that the Choudhari Tank near the town belongs to them
and that they alone have a right to use it and the respondents are not en-
titled to use it, and for an Injunction against the respondents not to use it.
The claim to ownership is not now persisted in and it is conceded that, as
found by the trial Court, the tank belonged to Government under the pro-

 visions of s. 37 of the Bombay Land Revenue Code and has now vested in

the Municipality of Mahad under s. 50 of the District Municipalities Act.
It is also conceded now that the caste Hindus are not entitled to exclusive
user of the tank as against all the world, since Mahomedans may and do use
it. It is contended nevertheless that the appellants have the right to use it
themselves and to exclude the “untouchables ” from the use of it, and this
right is said to be based on immemorial custom.

The Trial Judge found that the plaintiffs have proved a long-standing cus-
tom (he does not describe it as immemorial) of using the tank-water to the
exclusion of the “ untouchables.” He held, however, that the custom con-
ferred no legal right upon the plaintiffs because “mere user of a public tank
by one class and ncn-user by another would not clothe the class making the
user with any legal rights or rights of ownership.” On appeal the Assistant
Judge confirmed the finding that the caste Hindus have not proved that they
have any legal right to exclude the “untouchables.”” He has relied to some
extent on a judgment of Sir Sadashiva Ayyar in Mariappa v, Vaithilinga® (a
case not reported apparently in the authorised reports) ; but his main reason
Seems to be that he held that the custom is not shown to be immemorial.

1 [1913] M. W. N, 247, s. ¢. 18 L. C. 979.













