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Having regard to the clear terms of Article A..I. R.1939 Bombay 526
117, the period of limitation for a suit on LOKUR J. . '
such a foreign judgment is six years. I have :Mahadeo Sunder Mehta
already discussed previously the, reasons v ,
why this Court should .not consider the Khanderao Sitaram Tipnis.
question whether the execution of this de. First Appeal No. 139 of 1937, Decided
eree is barred by the law of limitation in on 20th June 1939., ',~

J dh H • hI' (a) CivilP. C. (1908), S. 68-Date on which
unaga. avmg eard counse again status of judgment·debtor is to be considered'

I adhere to the view which I have previ, is date when order for sale is pass~~. " "
ously expressed in the interlocutory jndg, Section 68 and the rules mad~"thereunde~
ment•• In 43 I A 10811 the plaintiff had require that when an order,forsale,lS'passed and
brought the suit for specific performance of the ~udgment.debtor is an agricu1tu~t,'·the pro-

ceedings should be transferred to' the'~llector fo~,
an agreement to sell a mortgage decree and execution of that order; in other words, the date'
which decree was to be duly transferred to at which the status of the judgment debtor'isto
the defendant. Before assignment the decree be considered is the date when the orderfor saleis,
however heeamebime.barred.und the defen, passed: AI R1934B·'m 383, Rei. on. [P 627 0 2]

[b] Civil P. C. (19081, O. 21. R. 64-0rder
dant refused to take it. Their Lordships under O. 21, R. 64 may be modiCted if judge
of the Privy Council came to the conclu, ment-debters appear under O. 21, R. 66. and
sion, as a question of fact, that the plain. prove that they are agriculturists. ~
'ff h ddt . th d f d t When an order for sale is passed' underO. 21.

tl a agree 0 assign. to e e en an R. 64 it is really a preliminary order, which may
a decree which was capable of execution, besubsequently modified if any of the judgment:
and that until assignment there was an debtors appear in reply to the notices underO.21 t '

obligation on the plaintiff as vendor to R. 66 and prove that they are agriculturists. In
h d 1· Th f h that case the proceedings would have to 'he'

keep t e ecree a ive, ere ore, w en transferred to the Oolleotor: A I R 1934 Bom38S-;'
execution of the decree became barred by Rei. on., [P 528 0 1]
limitation, the plaintiff was asking Iorspeei, (c) C:iv.i1 P. ~. (1~08),.S. 47 and,O. 21.3:66
fic performance by the defendant of an -AdmlRlstrabve directlens relating to.pr4":

c1amation of sale do not fall under S. 47-"8ut
agreement which he was himself unable to order as to whether sale is to be held by, Court
perform and no such relief could be granted; itself or by Collector falls under S. 47. :)"
In considering the effect of an observation It is true that administrative directions relab~'
in III decision it is always necessary to bear ing to proclamation and other mattersneoes;
in mind the facts in connexion with which sary for the carrying out of the sale cannotb.1f

regarded as orders falling under S. 47; but an
the judgment was delivered. Having regard order as to whether the sale is to be held by the
to the facts of that case it is clear that Courtitselfor by the Collector is a [udiclal orde:
their Lordships were not considering at all relating to the exeoution of the decree, and, as'
h t• h h t" b d d such, it falls under S, 47. It has to be passed

t e qnes ion W et er a ime. arre eeree after a consideration of tha question whether any:,
could form a cause of action in a foreign of the judgment-debtors was agrioulturist at tha;~
Court. Giving all the weight which the date of the order of sale, and when a notice is'
observation' is entitled to, in my opinion, given to the [udgment-debtor under O. 21, R. 6lf;;
• h • h' for the settlement of the terms of the proclama,
It only means t at 10 t e paeticular case tion, it is his duty to put forward his contention
the defendant had agreed to buy an article that he was an agrioulturist on the date of the
which was alive, I, e. was capable of giving order of sale and, therefore, Instead of issuing a
him money when it was transferred to proolamatlon, the Court should transfer the pro
him. In the intervalby reason of the plain. ceedings to the Collector. If he fails to raise suoh

a contention at that time, and the Courtpasses an:
tiff's omission it had ceased to retain that orderthat the saleshould be held by itself, then
character and therefore the relief of specie that orderis a judioial orderwhich is binding on
fie performance could pot be granted. I am the judgment.debtor. If the judgment·debtor ap-
unable to read the sentence quoted above pears and contends that he was ~' agrioulturist

at the date of the order for sale li'fid the Oourt
as meaning anything beyond what I have holds that he was not and prooeedsto hold the
just summarized. In my opinion that ob, saleitself, then It would beopento tEe judgment
servation in the judgment does not affect debtor to appeal from that order. The same result:
t he considerations which made me hold that would follow If he does not appear in reply to the:

notice Issued to him and allows an ex parte ordes
the Court is not concerned with the ques, to bepassed against him. [P 528 0 1, 2}
tion whether the execution of the decree in K. N. Dharap - for Appellants. '. ,.
Junagadhistime.barred.Issue1 will be found Dr. B. R.Ambedkar and V.E. Virkar: -;;;'
in the negative and issue 2 in the affirmative. lor Respondents;
There will therefore be a decree for the Judgment, _ This is an appeal agains~<

jiiaintiff against defendant 1 as prayed, an order passed in execution proceedings by
D.S./R.K. Suit decreed. the First Class Subordinate Judge ofThana;
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'1'h~; appellants obtained lL money decree
~gainst the respondents, and presented dar.
khast No. 73 of 1931 to recover the.deere,
tal amount by attachment and sale of the
respondents'property. The darkhast was
presented on 12th February 1931, and
when the notices were served on them, res.
pondent vl put in his written statement
-(Ex. 13) on 8th September 1931, alleging
'inter a.lia that he was an agriculturist.
Sribseqpently, on 19th December 1931, the
plaintiffs put in a purshis (Ex. 16) stating
that under a oompromise they had agreed
to gran] six months time to the judgment.
debtors to payoff the decretal amount, and
that the judgment.debtors had agreed to
w.a.ive their contention raised by respon
oElDt 1 inEx.13. The respondents' pleader.
however, stated on 12th January 1932,
that he had no instructions regarding the
alleged compromise. The property was
attached on Bth March 1932, and then an
order for its sale was passed under O. 21,
R. 64, Civil P.O., on 28th July 1933.
Notices were issued to the [udgmens.deb,
tors under O. 21, R. 66, and on 10th Octo.

)3er 1933 the following order was passed:
"Ordered sale. Issue proclamation."

'rhereafter some proceedings as regards
'the addition of parties went on and the
'execution was stayed by the High Court/
Ultimately the papers were received back
on 21st December 1936 and on 12th Janu,
ary 1937 the [udgmens.debtor Khanderao
made an application (Ex. 80) stating that
his contentlon in the written statement
(Ex. 13) that he was an agriculturist, had
not been considered, and requesting that as
he was an agriculturist, the proceedings
should be transferred to the Collector for
'the sale of the property attached, The
lower Court then recorded evidence regard.
ing the status of the judgment.debtor
Khanderan and held that he was an agri,
culturist. The -darkhast was, therefore,
ordered to be transferred to the Collector
of Kolaba 'for execution, It is against that
order that the present appeal is filed by the
deoree.holdsrs,

One of the contentions on behalf of the
decree.holders, which was urged beforethe
lower Oourts, was that by reason of the
alleged compromise mentioned in the purshis
(Ex. 16) it was not open to the judgment.
debtor, respondent I, to put forward the
plea that he was an agriculturist. The
alleged compromise was not admitted on
~ebalf of the judgment.debtors ; nor has it
been proved. Moreover, even if Khanderao

had then agreed to give up .hls contention
regarding his status, still he cannot be
regarded as having waived his right to
claim the transfer of the proceedings to the
Collector after the order for sale was passed,
if he could prove that on the date of the
order he was an agriculturist. S. 68, Civil
P. C., and the rules made thereunder require
that when an order for sale is passed and
the judgment.debtor is an agriculturist, the
proceedings should be transferred to the
Oollectorfor execution of 'that order; in
other words,' the date at which the status
of the judgment.debtor is to be considered
is the date when the order for sale is passed.
That is also clear from the ruling in 36
Bom L R 804.1 It was therefore open to
the judgment.debtors to contend that the
proceedings should be transferred to the
Collector after the order for sale WaS passed.
and the Oourt was bound to transfer those
proceedings if it· found that at the date o'
the order for sale the judgment.debtors or
anyone of them was an agriculturist.

The lower Oourt has found on the evi.
dence that one of, the judgment.debtors
Ehanderac is an agriculturist, but it is
urged that there was no issue regarding his
status on the date of the order for sale;
But when his application (Ex. 80) is read
with the evidence adduced on his behalf, it
is evident that' he wanted the contention
raised by him in his written statement
(Ex. 13) to be considered, and that related
tobis status in the year 1931, and the
evidence is led that all along he has been
an agriculturist. When the witnesses were
examined there was no suggestion that
Khanderao had changed his status at any
time. Hence, it must be deemed that the
lower Court held Khanderao to be an
agriculturist on the material date, namely
the date on which the order for sale was
passed. No evidence was adduced by the
decree. holders to rebut the evidence adduced'
on behalf of Khanderao, and the finding of
fact recorded by the lower Oourt practically
stands unchallenged.

But the most important objection against
the order of the lower Oourt is that judg.
ment.debtor 1 did not put forward his
contention regarding his status at the proper
time. The contention which was taken in
the written statement (Ex. 13) was not
then pressed, and no finding regarding the
status of Khanderao was recorded before
the order for sale was passed on 28th August
1. Bopana v. Dattatraya, (1934)21 A I R:Bom
. 883=162 I a 589=36 Bom L Eo 804.
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1933. After that order notices underO. '21; ,. afte~;a consfderatioQ 'of the queStlOnwh~.
It 66 were issued for the settlement ,ofthethe~ •anY,of the i'g.dgment.d,ebtors was an
·termsof the proclamstion.. It was at that agrloultupst at the da.te qf·t~e' order of.
'6tag~that the judgment.debtors should sale, and when a notiee IS given to the
have come forward to ask lor the transfer judgment.debtor'underO. 21, R.66 for
of' the proceedings to the Colleotor for the settlement of the. terms of the 'pro.
'execution of the order for sale. As observed clamation, it is his duty to put forward his
:by Broomfield J. in 36 Bom DR 804,1 contention that he:ivas an agriculturist on

jwhen an order for sale is passed under the':dat~oHhE!ordjlr'01 sale and, therefore,
O. 21, R. 64 it is really a preliminary insteadbfissuing a proclamation, the Court

lorder , whioh may be subsequent.ly mOd.ified should \ransfer·theproceedings to the Col.
if any of the [udgment.debtors appear in lector. If he'fiiils to raise such a contention

\
rePly to thenotioes under O. 21, R. 66 .at that time, and· the. Court passes an order
and prove that they are agriculturists. In that the sale should he held by itself, thenl
.1that case the proceedings would have to that order is a judicial order which is bind .

•
~be transferred. to t.h,e Collector.• But this Ing-on the judgment.debtor. If the judg.\

pportunity given to Khanderao was not ment.debtor appears and contends thathe(
vailed of by him, and he remained absent was an agriculturist at the date of th.e orderl

on the date fixed in the notice issued to for sale and the .Court holds that he was
him under O. 21, R..66. The Court then not and proceeds to hold the sale itself,1
made an order for sale .and issue of pro. then it would be open to the judgment,
clamation.Such an order would not have debtor to appeal from that order. The same
'been passed if any of the [udgmenb.debtors result would Iollowi] he does not appear in
had appeared and urged that the proceedings reply to the notice issued to him and allows
should be transferred to the Collector by an ex.perte order to be passed against him.
reason of their being agrieulburlsts. His In the present case not only didtha
therefore urged on behalf of the appellants judgment.debtors fail to appear on receiving
that by implication the Court then found the notices 'issued to them under O. 21,
that it had jurisdiction to proceed with the R. 66, but even after the terms of the pro.
sale, and it was not necessary to send the elamation were settled they made an appli,
proceedings to the Collector. When once cation (Ex. 29) on 220d December 1933,
.such an order is passed, dt is binding 00 the asking for a ;freshpanch.ap.ama and a fresh
judgment.debtors unless they appeal from valuation of the property. That application
,that order and get it set aside. was granted and a fresh proclamation was
t On the other hand, it is pointed out that issued on 11th January 1934. ,Thus;":even
-suchan order is not a judicial order but though they accepted the order passed by
merely an administrative order from which the executing Court and allowed the pro.
DO appeal lies. In support of this view eeedings of sale to go on in the Court itself,
reference may be made to'27 Mad 2592 and it was nearly three years thereafter, when
.52 Bom 444.3 In both these cases it was the proceedings were received back from
held that the proceedings of a Court under the' High Court, that Khanderaooame for.
'0. 21. It 66; Civil P.Ci, and the rules made '·,ward with his application (Ex. SO). ' But
thereunder 'in 'relation to the proclamation ~Binoe already an order had been passed that
-of sale, are not orders within the meaning the Court itself should proceed with the
k;f S. 47, and are .not appealable. It is true darkhastj it was not open to him subse•
.~!thatadministrative direotionsrelatingto quently to put ·forward a contention which
proclamation and other matters necessary he ought to have .put forward wheathe
or the carrying out of the sale cannot be notice under 0.21, .R.66 was issued. I;

/

r.egarded as orders falling under S. 47, Civil therefore, hold that the lower Court should
P. C., but an order as to 'whether the sale not have gone into the question of the status
'~'stobe held by the Court itself or ,by the of the judgment.debtor No.1 at that stage.
Collector is a judicial order relating to the I set aside the order of the lower Court and

, xeeusionof the deoree.nnd as such, it falls direct that it should proceed with the pro•
.under S. 47, CivilP. C. It has to be passed ceedingsfor sale, instead of sending them to

2. Slvagami Achl v. Subrahmania Ayyar, (190~), the Collector. The respondents shall pay the
.27 Mad.259=14 M L J 57 (F B). costs otthe appellants and' bear their own,

:8. Krishnarao Ambadas v, Krishnarao Raghu- 0 d 'd
nath, (1928) 15 A I B Bom 2~5=111 I a 892D.S./R.K. . r er set asi e.
=52 Bom ~g=80 Bom LB'679. ,-

EN'])
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