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a3 to costs. ' I should have mentioned that
tho plaintiff originally filed * eross.objec-
tiohs against the decree of the trial Court;.
claiming that the amount due fo him under
the decree should be increased by a sum of
Rs. 215. Tho learned. District Judge in
appeal, having held that appellants were -
ontitled to withdraw the appeal, -disposed
of the cross.objections which he allowed,
and in the result he made an order that
the amount originally found due by the
trial Court should be increased by the sum
.of Re. 215, and he directed the defendants
to pay the costs of the appeal including
the- costs of both the Appellate Courts,
togéther with the costs of the remand and
the commissioner's fees. Against that order
the plaintiff comes in revision. His con.
tention is that the appellants were not
-entifled to withdraw the appeal either with
or without the leave of the Court, and
that the Court was bound to grant a decree
in favour of the plaintiff holding that the
amount found due by the commlsswner
wasg the correct amount.

The question we have to consider is,
whether it was open to the appellants to
withdraw their appeal either with or with-
- oub the leave of the Court.. If the Court

had power to grant leave, it is not open to
us in revision to consider whether the:
Judge exercised his . discretion rightly,
though I see no reason for doubting that
he did. There is no provision in the Civil
Procedure Code dealing with the right to
withdraw an appeal. Under O: 23, R. 1,
a plaintiff may withdraw a suit at any
time. But if he does so without obtaining
the permission of the Court to file a fresh
suit under sub.rule (2), then he is precluded
from instituting a fresh suit in respeet of
the subject.matter of the original suit.
That rule doss not in terms apply to an
appeal, and clearly the provision of sub..
7. (2) as to withdrawal with leave to file a
fresh suit would be inapplicable to an
- appeal. Nor ig the case of the applicant
improved in any wayby 8.107,Civil P. C.,
which merely confers upon an -Appellate:
Court powers and duties similar to thoge:
possessed by Courts of original jurisdietion
but does not confer upon the parties to an
appeal all the rights which the .parties” to
suit may enjoy. - There being no express
iprovision in the Code as o the withdrawal
of an appeal, in my opinion, the correct:
trule is that the appellant is entitled as of
fright to withdraw his appeal, provided.
hat the respondent has not acquired any
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interest thereunder. . That rule was laid

down in 23 All 130,! though it was there

held that an appeal could not be with-

drawn if there were cross.objections. But

fhe objection as to eross-objections is now

removed by the terms of O. 41, R. 22 (4).

But in my opinion, if the respondent has
obtained any rights.under the appeal, it is
not open to the appellant fo withdraw his
appeal without permission. !

In this case, I think that. the interlocu.
t‘-ory order made by the Appellate Court
directing accounts under the Dekkhan
Agriculturists’ Relief Act did confer a right
upon the respondent, and I think that after
that order was made, it was not open to
the appellants to withdraw their appeal
without leave, But, in my opinion, it was
open to the Court to grant leave. It is
difficult to see what an Appellate Court can
do, if the appellant desires to withdraw,
and the Court has no jurisdietion to allow
him to do so. It is suggested that the
proper course in such a case is to transpose’
the parties, making the respondent appel-
lant, and the appellant respondent. It may,
be that in a proper case the Courf might
adopt- that course, but it seems to me
impossible to hold that the Court ig bound
to-adopt that course in every case where
the appellant withdraws. Here the learned!
Judge did not think fit to adopt that course.
The respondent could have claimed in his
cross.objections a greater amount as due
than the amount which he did claim, but,
in my opinion, he was no$ entitled to insist
upon the appeal being prosecuted. The
learned Judge had jurisdiction to allow the
appeal to be withdrawn and in so allowing
was guilty of no irregularity. In my opi-
nion, therefore this revisional application
must be dismissed with costs.

"Wassoodew J.—1 agree. :

N.8.D./R.E.  Application dismissed.

L Kalyan Smgh v. Rahmu, (1901) 23 All 130.
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*Hindu Law—Alienation—Father— Mortgage
not for antecedent debt does not bind son’s
interest even if debt is not proved to be for
immoral purpose.

A mortgage by a father whlch is nob for neces-

sity and not for an antecedent debt does not bind:

the sons’ interests in the property, whether or not
- the debt was contracted for an immoral purpose :
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.P. B. Ga]endragadkar (in No. 3083), Dr.

B. R. Ambedkar and Ramnath Shivlal -

for A S. Asyekar (in No. 69) —
Sfor Appellants.
" Dr. B. B. Ambedkar and Ramnath Shiy.
1al for A. S Asyekar (in No. 808) —
for Respondent 1.
P. B. Gajendragadkar (in No. 69) —
for Respondents 1 to 3.

Broomﬁeld J.—These are cross.appeals
arlsmg in a suit brought by the plaintiffs

for a declaration that cerfain mortgage

deeds executed by their father, defendant 2,
in favour of defendant 1 on 22nd December

1913, 2nd February 1915, 3rd -February}
1915 and 9th February 1920, and a decree

obtained in a suit of 1924 on the strength

of these mortgages are not binding on the
plaintiffs’ share in the properties mort-.
gaged, and also for an injunction restrain--
ing defendant 1 from executing the.decree,

Defendant 2, who, as I say; is the father
of the plaintiffs, was apparently in the
days of his youth an extravagant man
. addicted to drinking and other . vicious
practices. The mortgage deeds were in the
form of sale-deeds, but when the creditor,
defendant 1 sued for possession of the lands
covered by. them,
that they were really mortgages. That con.
tention was accepted and he was allowed to

redeem. On 21st October 1925, a decree

wag made against him for the payment of
- Rs. 10,000 in instalments, and in execution
of this decree defendant 1 applied to re-
cover:the amount of the debt by sale of the
mortgaged properties. It has been found
that plaintiffs 2 and 3 were not born at the
time of the transactions in question. Plain-
tiff 1 though not born was already con.
ceived at the date of the first transaction,

namely 22nd December 1913. It is open to

him therefore to challenge the alienations.

The findings of the trial Court are that
the mortgages of 22nd December 1913, and
3rd February 1915, Exs. 61 and 63, were
‘effected in respect of antecedent debts in.
eurred by defendant 2. The learned Judge
bas also found that there is no’ proof that

defendant 2 contended
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these particular debts had been incurred.
for an immoral purpose. So far as these-

. two transactions covered by Exs. 61 and 63-

are concerned therefore the plaintiffs’ claim..
was dismissed, and in the first of these -
appeals, they have appealed against that
decision. In the case of the other tiwo trans.
actions dated 2nd February 1915, and 9th.
Fobruary 1920, Exs. 62 and 64, the frial.
Judge found that there were no antecedent
debts but that the debts in each case were-
incurred for an immoral purpose. Accord-
ingly as -regards these transactions .he.
allowed the plaintiffs’ suit giving a decla--
ration in favour of plaintiff 1 that his joint-
one.half share in the properties is not liable-
to be sold under the decree.” The cross.:
appeal by the mortgagee, defendant 1 is-
against that part of the decision. .
In the plaintiffs’ appeal (F A. No. 303 of .
1935) the only question is whether the-.
lower Court was right in holding that there
were antecedent  debts. Defendant 1 was-
examined, and he has deposed that the-
consideration for the mortgage, Ex. 61,
which was ostensibly Rs..2000 in cash
really consisted of the amount ' of two-
money bonds previously executed by defen..
dant 2 for Rs. 800 each and the -interest.
on these bonds. As regards the mortgage,.
Ex. 63, the consideration for which is stated.:
in the deed to be Rs, 4000 cash, defendant 1,
deposed thab this amount really consisted
of amounts owed by defendant 2 to &
number of obther credifors. He has men.
tioned the names of these creditors and the
amounts which he paid to them. The trial
Judge believed the evidence of defendant 1.,
He appears also to have relied on the judg-
men$ in ‘a previous suit between defen..
dant 1.and defendant 2 in which the '
history of the transactions were gone into-
and in which it was held that there were-
antecedent debts in the case of these parti-
cular mortgages. It is not quite clear how
that judgment came to be admitted on the
record. There is no provision of the Evi. .
dence Act which makes it admissible in:
evidence, and we therefore ignore. it. At
the same time we are impressed by the
ovidence of defendant 1. It is clear and
circumstantial, and as far as one can see,’
he has given an honest acecount of the facts.
In the case of each transaction he has given
the fullest details. . He has quite candidly
given the facts about the other two trans-
actions, Exs. 62 and 64, which make it
clear that in those cases the debfs were
contracted for an immoral purpose. -Ib
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. “cannot be said that his evidence has been
HAn any way shaken in cross-examination.
‘It is true that the mortgage deeds them.
‘gelves contain no reference to the fact that
“there were antecedent debts, But as against
that it may be noted that the deeds are all
.xegisterad, and if the consideration had in
{act been paid in cash, one would have expec.
$od that in the ordinary way it would have
been paid before the Sub-Registrar, and we
-ghould have his endorsements to prove the
fach.. But there is no endorsement of the

- kind.

The plaintiffs: have produced no ev1dence
which can be said to be inconsistent with
$hat of defendant 1. Their maternal uncle,
Ex. 53, has given evidence, and no doubt

~ho says that defendant 2 had no antecedent
debts. ‘He also says that the income from
4he family fields was Rs. 1000 to Rs. 1500
per annum, and the agricultural expenses
Ra. 700 to Rs. 800 per annum. The object
-of this evidence presumably was to show
.that there was no necessity for defendant 2
to incur debts. Even on that point it is not
very convincing, and as a matter of fact
-$his witness was only about 19 years old
“at the time of the first alienation, and it is
-doubtful whether he really has any know-
‘ledge of the circumstances of the family at
.that time. Apart from that however the
.question whether there was any necessity
for the debt is not material for our present
.purpose. The question is whether defen-
-dant 2 had incurred debts prior to the
-dates of these mortgages, and having
-regard to his proved character it cannot be
.gaid that tho evidence of the plaintiffs’
. maternal uncle makes that in the least un-
Jlikely. On the whole, we think that the
_trial Court was justified in accepting the
.evidence of defendant 1 and holding that
_there were antecedent debts in the case of
-both the transsctions Exs. 61 and 63. That
being so, the trial Judge is obviously right
a8 regards this part of the case. The law is
perfectly clear that, an alienation by s
father for an antecedent debt binds the
interests of his sons in the property alie-
nated if it is not proved tha.b the debt was
-immoral.

Coming to the case of the cross apDB&I
by defendant 1, the finding that there was
no antecedent debt in the case of the mort.
gages, Exs. 62 and 64, is not challenged.
So that we start with the position that
there were no antecedent debfs. The lower
Court has held that in both cases the debts
weore contracted for an immoral purpose.

ASMAN VAMAN v. GANPAT TURARAM (Broomfield J.)
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the trial Judge is. obviously right. The

.money borrowed on that occasion. was
-required as to Rs. 1000 for the expenses of

a mistress who was being kept by defen.
dant 2 and as to Rs. 400 for the expenses
of the marriage of a tamasha boy who was
kept by him. Dr. Ambedkar who appears
for the appellant in this case has conceded
that Rs. 1000 must be regarded as an
immoral debt. He says however that there
is nothing necessarily immoral in keeping
a tamashs boy and points out that there

is some evidence to show that in the part

of the country where these parties live -
troupes of tamasha boys who give dancing
parties are maintained by some people as
an ordinary business proposition. But this

‘money was required for the purpose of the

marriage of one of these boys, and I think
that the special interest.which defendant 2
seems to have shown in this youth indi-
cates that it was probably something other
than a purely business concern,

As to the mortgage, Ex. 62, which was
for Rs. 800, I think there may be a reason-
able doubt as to whether the purpose

‘really was immoral. It seems that at that
‘time, in 1915, the defendant had been

keeping a Bhil mistress, which was against
the rules of the caste, and to expiate this
offence it was necessary for him to give a
caste dinner at the cost of Rs. 800, It is
argued for the appellant that as defendant
2 had been excommunicated and as it was-

‘necessary to incur this expenditure to get

rid of the stigma and the social conse.
quences of this ex.communication and asg it
was presumably for the benefit of ‘the
whole family-that he should do this, the
expenditure cannot properly be regarded
as immoral. I think that there is some.
thing in this reasoning, and I doubt whe.
ther the finding of the trial Judge in this
respect can be upheld. The question how.

-ever is not really material. In 51 I A 129!

their Liordships of the Privy Council have
laid down five proposifions which must be
regarded ag the foundation of the Hindu

‘law to be applied in cases of this kind, We

are concerned only with the first three
(page 139):

- (1) The managing member of a joint undivided
estate cannot alienate or burden the estate qua

_Imanager axcept for purposes of necessity ; but

(2) 1f he is the father and the other mambers
are the sons, he may, by incurring debt, so longas

L, Brij Narain v. Mangla Prasad, (1924) 11

ATIRP O 50=T7 I C 689=51 IA 129=46
All 95 (P O).



446 Bombay ASMAN VAMAN v. GANPAT TURARAM (Broomfield J.)

it is not for-an immoral purpose, lay the estate
open to be taken in execution proceeding upon a
decree for payment of that debt, - ©

(3) If he purports to burden the estate by mort-
gage, then unless that mortgage is to discharge an
antecedent debt, it would not bind the estate.

Now according to the construction which
hag been placed upon this Privy Couneil
cage by a Full Bench of the Allahabad
High Court in 51 All 136,2 a mortgage by a
father which is not for necessity and nof
for an antecedent debt does not bind the
sons’ interests in the property whether or
not the debt was contracted for an immoral
purpose. The facts in thab case were essen-
tially the same as here. There was a joinb
Hindu family governed by the Mitakshara
consisting of a father and his sons. The
father made a mortgage of joint family

property. The mortgagee sued on the mort-

gage, withont impleading the sons as here,
_and obtained a decree for sale. After the
decrese, bub before the sale could take place,
the sons brought a suit against the mors-
gages, challenging the validity of the mort.
gage. The sons failed to establish that the
debt was tainted with immorality.and the
mortgagee failed to establish legal neces.
gity. There was no question of an ante-
- cedent debt. It was held by all the Judges
constituting the Full Bench that as the
morfgagee failed fo esbablish legal nacessity
for the loan, the sons’ suit must succeed
although they had failed to prove that the
debt was of an immoral character.

" Two of the Judges took the view that
the second of the propositions laid down
by the Privy Council in 51 I A 129! did
not ‘apply because the word ‘‘debt” there

. did nof.contemplate a mortgage debt but
only an unsecured debt. Sulaiman Ag. C.J.

differed on that point. He took the view

that the word “debt”.in the second . pro.

_position did include a mortgage debt, but
- he arrived at the same result ag his learned
brothers because he inferpreted the expres-

sion “lay the estate open to be taken in

exacution, proceedmgs upon a decres for

payment of that debt” as the equivalent of

“make it liable.to be sold at auction in

. execution of the decres,” the meaning being
-aceording to him that as soon as the pro.
perty has been sold at auction the transac-

tion cannot be impeached without showing

immorality. So that though he differed as
to the meaning of the word “debt,” he
agreed with the other Judges that. the

92, Jagdish Prasad v. Hoshyar Singh, (1928)

15 AIR All 596=115 I C 775=61 Al] 136=
26 AL J 1289 (F B). - :
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second proposition does not imply that after
the decree and before the sale the sqns
cannot, by obtaining a declaratory decree
in a geparate suit, say that the transaction
is not binding on: them, and thus ptevent-

‘the sale.

A different view has been taken by the
Chief Court in Oudh and that view has
recontly been confirmed by the High Court
in 1 Luck 360.®> The point is undoubtedly
not free from difficulty, because, as their

‘Lordships -of “the ‘Privy Council have

pointed out in 51 I A 129, the principles
of Hindu law in this matter are themselves
gsomewhaf illogieal and difficulf to reconcile.
But, with respect, we prefer the reason.-
ing in 51 All 136.% The other view which
has been urged by Dr. -Ambedkar for the

‘appellant seems to render the third: pro-

position laid down by their Lordships in
51 I A 129! practically meaningless. Aec-

‘cording to this view it means that a mort.

gage by a father, if there i3 no antecedent
debt, is not effestive and doss not bind the
estate of the sons - 'qua mortgage. Bub if
one can bring a suit on the basis of -the

-transaction and obtain a decree upon:it.

and goll the estate in exeoution of the-
decree, it is ‘difficult ‘to see what is the-

-practical effect of the third proposition,

and it may well be doubted whether their-
Lordships of the Privy Council would have
thought it worth while to lay down a pro-
posmon 8o purely technical and academie:

in its application. Acceptlng the view of

the Allahabad High Court in 51 All 136,%

“wo hold that the cross appeal fails, even.

though it has not been satisfactorily shown
that the consideration for Ex. 62 was an
immoral debt. We are not concerned in
this case with the position where the pro-

‘perty has actually been sold, or where

the creditor has obtained & money dscree-

“against the father. In the circumstances
"ag they exist here, plaintiff 1 is entitled to-

the relief Whlch has been granted to him.

‘The result is that both the appeals are

dlsmlssed with costs.
 D.S./R.E. Appeals dismissed.

3, Nand Lal v. Umrai, (1926) 13 A I ROudh 32 -
- . =93 10 655=1 Luck 360——29 ocC 260—3
OWN 359 [T
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