Time: Three Hours

SUPREME COURT OF INDIA
Advocate-on-Record Examination, June 2013

PAPER-I
PRACTICE AND PROCEDURE

Instructions

All questions are compulsory
All questions carry equal marks of 20 each. Where a question Is
divided into sub-questions, the marks allotted to each sub-question are
clearly indicated.

Clarity, brevity and legibility are expected, of course!

1.
2.

Discuss the concept of a ‘curative petition,’ the situations in
which you will advise a client to file such a petition and the
procedural safeguards that you will observe if you were to file
such a petition

a.

Your client has challenged an assessment order passed
under the Kerala Value Added Tax, under Article 226 of
the Constitution without resorting to the alternative
remedy of appeal , on the ground that a question of
interpretation of the relevant section is involved. A Single
Judge of Kerala High Court dismisses the writ petition and
a Division Bench dismisses the writ appeal and you have
advised filing of a SLP. Draft a proper prayer for interim
relief in your SLP.

The Division Bench of the Delhi High Court has struck
down the provision of a Central Act as unconstitutional.
The Central Government decides to file a SLP. Draft an
appropriate prayer for interim relief.

Your client has been convicted under Section 302 of the
Indian Penal Code and sentenced to life imprisonment by
the Sessions Judge, Madurai. First appeal to the Madras
High Court (Madurai Bench) has been dismissed. Your
client wants to file a SLP. Draft an appropriate prayer for
bail.

Draft a prayer for interim relief in an application for
transfer under Article 139A of the Constitution

Total Marks: 100

(20
marks)

(Tobod 20 mmevkn)
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(5 marks

3. Write short notes on: each)

a. Senior Advocate

b. Advocate-on-Record

c¢. Section 406 of the Code of Criminal Procedure [Tt 2e rreccbn
d. Section 25 of the Code of Civil Procedure :

4. Describe briefly each of the following writs:
a. Habeas Corpus (4 marks
b. Mandamus each)
c¢. Prohibition
d. Quo Warranto
e. Certiorari

5. What do you understand by “moulding the relief” under fa
Articles 136 and 142 of the Constitution? Illustrate your arks)
answer with a few cases (few means few, not many!).
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1. Please gtrempl four quesians.
All Questions carry equal marks
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Yot may use pssumed Names, Dotes and other details within the framework of the
qUESHONS

4 Weightage will be given for conceptual clarity. Brevity as afso reference to Case Laws.

5, Denot draft affidavits, certificates etc.. and canfine yourself to the core part of the drafts

of petitians.

| The Department of Querseas Comprumoations Lervice was ariginally part of the
Ministry of Communication, Union of India.  The Radic Telecommunmcation
Corparation Lid, a then existing Private Company along with its employees were
taken over in the year 1974 by the Government of India and the ernployees were
absorbed in the Department. Fresh recruitments also took place later Mumber of
employess were thus working i the department for almost 2 decades from the yed
1974 onwards

In the year 1991 the Departiient was canverted into a public sector Corparation and
named VSNL  Options were given (o existing employees to be absorbed in the new
corporation.  After settlement of certain conditions of service including pension,
YSNL er-rhasse absorbed the erstwhile employess pf Overseds Communication

Service.

Between the years 1995 — 2000 Government of India divested its
shareholding in VSNL in favour of Banks and Financial Institutions. tn the year 2002
VSNL divested 25% share in favour of a consortium of private companies. The due
process ot disinvestment policy was strictly followed. Currently the consortitin
holds more than 52% shares e VSNL - Certain agreements werg entered o
between VSNL and the consortium which inter alia provided against retrenchiment
for a period of one vear from acquisition of shareholding and also aganst dismissal
or termination except in accordance with the Regulations and Standing orders of the
consortivm  In the vear 2005, services of certam number of managerial employees
were termyinated on payment of three months” salary in lieu of three months notice
This was said 1o be in terms of the letter of appointment issued by VSNL at the time

of absarption
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Writ petitions were filed hefore the High Court of Bombay challenging the
order of termination. The Division Bench of the High Court dismissed the Wit
petitions on the ground that the petition was not maintainable against VSNL afrer i1

1.

transferred majonity share holdings te the consortivm

Draft a special leave petition on behalf of the employees, raising (ssues
ivalving Article 12 and elaborating how the new YSNL would be “other authority”
within the meaning of Article 17 of the Constitution. Refer to relevant cases an the
question of the nature of functions of VSNL namely its public function of dealing

with overseas telecommunication SEIVICes.

I Sdkhdev Singh vs. Bharat Rant (1975) 1 SCC 421 Mathew L o s

concurring judgment has observed as under:

Ml alsa wishi to make it clear that | Cxpress no.dpinion an the question whether
private corporations or other like organizations, though they exercise pawer
over their employees which might vialate their fundamental rights, weagldd e

State’ within the meaning of Article 127
Can you make use of the following observations

“Therefore, the ability conferred upon & person by the law to alter, by his awn
will direected to that end, the rights. duties, liabilities or other legal relation:
either of himself or of ather persons must be present ob extrg 1o make
person an ‘authonty’ (Som Prakash Rekhi v Unian of India - 1981 (1) 4471

Lan you tormulate any new principies for designating an entity as “ather authority”
i the cantext of globalization and privitisation

Confine your answers to substantial questions of law and grounds,

Articles 2148 45 of the Constitution reead as follows:
Artigle — 214 — Right to education: The State shall provide free and compulsory
educution to all children of the age of six to fourteen years in such manner os the

Stotemay, by low, determine.

Article 45 - Pravision for early childboad care and education to children below the
age of six years. The State shall endeavor te previde early chifdhooa care und
education for all children until they complete the age of six years

Both Articles 214 and 45 use the word “provide”  Being a provision 1 part
IV ef the Constitution Viz Directive Principles Article 45 uses the word, “endeavar”

In purswance of Article 21-A. Parliament has enacted the Right of Children 1o
Free and Compulsory Educatian Act, 2009 Section (n) of the Act defines scheol a.

under
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Section fn) echool”  means  wny recogmzed  schoal  pmparting
elementary educotion and ndhedes-
i1l A school estabfished, owned or controlled by the appropriate

Government or a local authariy;
fii} An aided school receiving aid ar grants to meet whole or.part of its
expenses from the appropriate Government or the local authority
{nii) A schoot belanging to specified category; and
fiv] An unaided school not recelving any kind of ald or grants ta megt ith

expepses from Ehe appropriate Gevernment or the focal authority.
Sections 12010 35 (1)12) of the Act rizad as follows
12(1} Far the purposes of this Act, a school

(@) specihied i sub clause (i) of Clause () of Section 2 shall provude free  and
compulsory elememary education to all chaidren admitted therein;

(b specifled in subeclavse (I of Clause {nd of Section shall provide free amid
compulzory elementary education 1o such proportion of children admetterd
therein as 1ts anndal recuremg awl or grants so received bedrs ta s annasl
recurnng expenses, subject to a munmum of twenty-hue per cent;

{e) specified in sub-clauses (i) and (iv) of Clause (n) of Section 2 shall admitin Class
I to the extent of at least twenty-five per cent of the strength of that class,
chidren  bdlonging to weaker section and disadvaintaged group n the
nephbourhood angd provude free and compulsory elementary education vl s
completion.

Provided further that where a school specified in Clause [n) of Section 2 imparts
pre-schonl education, the provisions of Clauses {a) 1o () shall apply for
atdmission ta such pre-school education.

Sectipn 35 Power to issue directions,- (1) The Contral Government miay bsue such
pusdelines to the apprapriate Government or, as thie cdse may be, the local
authority, as it deems fit for the purposes of implemeptation of the provisions of this
AT

(2 The appropriate Government may issue guidelines and give such directions,
as it deems fit, to the local authority or the School Management Committee

regarding implementation of the provisions of the this Act.

Several state Governments issued guidelines to the concerned authonties
under Section 3% of the Act, 1o be followed in the making of admission to classes
both helow and above elementary education. These puidefines are to be ahided by
unaided Private Education Institutions also

(i) Draft a writ petition undar Article 32 on hehatfbof - (1) unaided Minanty

Instiubions andd (1 Unaded non-nunority Institutions challenging the
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constitutional validity of the Act and puidelnes issued by the respective
Stale Governments

(i Alternatively draft only a common counter affidavit on behalf of Umon
of India and National Capital Territary of Delhi opposing the Writ
petition.

What meaning will you grant or assign to the words ‘provide’ OCCUIming in
Articles 21A & 45, How will you reconcife the fundamental right of Educational
Institutions dammed undes Article 1941} 1pt and recognized 0 TMIA Pal Foundation vs
State of Karnataka — 2002 (8) SCL 431 and fundametital right to education
guaranteed 1o childrer under Article 21 A Explaiiy why minonty instiiutions by

pxempted from the operation of Article 21A

Confine vour draft petition to statement of issues and grounds only. What reliefs

will you ask for in the petition.

i Sandur Magnes B lrgn Ores  Lid v State of Karnptaka 20110 (13) 5CC 1 — The
Supreme Court conssdered the guestion of the fegality of cortam decisions taken by
the State Government regarding granr of Miming leases One of the msgis was an 1o
whether the State Gowvernmernt could have pranted mining leases entirely basad on
past cormmitments and congeguently whether the State Governments tave powet

va frame policy decions de fiors the Mines and pyneral {Development & Regulation)
Act, 1957

felance has been placed by the parties on a pepoit of the committor 1o
review the existing laws and procedures for reputation and devetopment o
Minerals. Union of India was a party 10 the litigation.  However, the concetned
department of Mines had not been praperly arrayed asa party. Gripvidce arose that
the Union of india did not get adequate Cpportunity. of being heard 1 s aise found
that certam p.@rtinnt of the expert commitiee report have heen misyuoted n thi
dgment. Ynion of India i ot the view that the reasoning in the judgment and th
conclusions reached onthe applicatien of the Seetion 11 of the Act are coloured by

the wrong referopces 1o the Expert Committes Repon

Draft a review petition on behalf Union of India seeking review of the
judgment and also seeking aral heanng of the apphcation. Even though Rule 1 Ordet

XL of Supreme Court Rules, 1966 rofers to the graunds of review set out in o1 arder
RLVI Rule 1 of the Cade ot Cvil Pracedure, state special grounds if any for review of
the judgment of & Supreme (ourt having regard to the tinahity of its jurisgiction

Your petition should be confined to the relevant statement of case law on the

I o e

point and to the grounds of review.
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Certainextent of lands within the jurisdiction of the Mumbai Municipal Corgoration
were leased out to party "A” in the year 1962 In terms of the development plan the
lease was for general industrial purposes Eor about 25 years, the lessee used the
leased land for the said purposes. Thereafter application was made to the
corporation for change of land use for peneral industrial to residential. In exercise of
the authority available under Section 3712) of the Mumbai Mumcipal Corporation
Act, the State Government issued permission in respect of major portion of the
leased land, enabling conversian

fhe planning authority initially granted approval of buillding plans for
constitution of only X number of buildings. However revised building plans were
submitted few years later seeking approvel for larger number of buildings Thare
were some disputes regarding the legality of the revised building plans. The
corparation issued a stop work notice under the Act.

During the pendency of these proceedings, groups of developers acting on
behalf of the lessee under a contract oxecuted agreements with prospective Buyers.
There (4 some dispute as to whether the buyers of these flats were aware ot nan:
approval of the revised building plans. Regardless of the building plans controversy.
large number of buildings were completed and also occupied by members of the
Housing Societies who were the prospective buyers.

The societies filed applications before Srate Government for regulanzation
of the buildings. In the meanwhile the Corporation isstied notices for demolition of

all structures which were not in conformity with the approved plans.

Suits were filed by the Housing Societies seeking mandatory injunctien
against the notice issued by the Corporation. The Trial Court dismissed the
applications for temporary injunction. Appeals were filed m the High Court agaimnst
the said rejection. Writ Petitions seeking a writ of mandamus for regularisation of
all buildings and the appeals were heard together, by a common judgment  The
High Court dismssed both the Writ Petitions and the Appeals  Individual Membe:s,

as well as Housimg societies have approached you

Oraft a Special Leave Petition with grounds in support of the prayer 107 a4
writ of mandamus for regularisation of the alleged illegal constructions. How would
you establish that the constructions are not hit by the law? Explain how a wiit of
mandamus will fie. Can you plead that the lack of knowledge regarding the non
approval of building plans could be a ground in relaxation of the strict regquirements.
of law stated in Rovyal Paradise Hotel vs. State of Haryana 2006 (7) SCC 597 namely
that construction made in the teoth of notices for stopping unauthorized
construction do not deserve regularization? The Supreime Court in several recent
judpgments has expressed 1ts resarvation against prayer for tegularisation of
unauthorized constructions.  Your special leave petition, should deal with these
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points of view and set ouf grounds, stating non-applicability if any of the views
expressed in the following cases

i) Friends Colony Development Committee vs. State of Orissa — 2004 (8) 5C¢
7133
i Shant) Sports Club v. Umion of India = 2009 (15) SCC 705,

Your petition should be confined to only questions of law and grounds.

In Sucha Singh v, State of Punjab, (2003) 7 SCC 643, the Supreme Court has abserved
as under
¥ The prosecunion s nat required te meet any and every hypothesis pul
forward by the accused. . A reasonable doubt is not an imaginary, trivial or merely
possible doubt, but a fair doubt based upon reason apd common sense. 1t must
grow out of the evidence in the case, If a case 15 proved perfectly, it s argued that i
s artificial, if a case has some inevitable Haws because human beings are prone to
err, itis argued that it s too imperfect ”

The object of diligent and sensitive compliance with Section 313 Gy Pl
thus assumes significance. In the context of incriminating evudence, regardless of (1,
nature or rehiability. the incnminating arcumstances must be clearly and specifically
brought to the attention of the accused. It is not merely a ritual of drawing
attention 1w all evidence led by the prosecution.  If there s a falure W dosely
articulate the incniminating circumstances, or if the prosecution has withiielq
information or materials fram being part of the evidence, even thaugh seized or
collected, the accused may have reason to complain regarding violation of Section
313 CrP.C. in the sense that by such materials being with held, the accused s
disabled to explain the incrimmating ciroumstances.

Is there aright to tairtrial dimension in Section 313 of Cr.P.C.7
InV K. Sasikala v State, 12012} 9 SCC 771 has observed as under :-

the examingtion of an accused under Section 313 Cr.P.C. does Nave & falr nexus
with the defence that he may choose to bring, if the need arises. Any failure on the
part of the accused to put forward his version of the case in his examination under
Section 313 Cr.P.C may have the effect of curtailing his nghts an the event the
accused chooses 1o take up a specific defence and examine the defence witnesses,
Besides the answers given by the accused in his examination, if incorrect or
incamplete, may also jeopardise him as such incorrect or incomplete answers may
have the eftect of strengthening the prosecuticn case against the accused ”
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Certain criminal proceedings agamst the former Chief Mimister of Tanul
Nadu and another person, pending in the Special Court in Chennal stood transferred
to a Special Court in Karnataka, in year 2003. The criminal cases pertained to the
year 1997 and have been pending since then  Directions were given while
transferring these proceedings far expeditious dispesal. Certam interim proceedings
of the trial court were challenged and brought up to the Supreme Court. The trial
got halted at several stages. The accused were said to be responsible for the delay

On completion of the trial, the matter was posted far examination of the
accused under Section 313 of Cr.P.C. This commenced In the year 2012, ‘One of the
accused after having answered large number of questions moved an apphcation
seeking certified copies of certan naon-exhibited documents which were in the
custody of the prosecution. Both the trial court and High court on appeal rejected
the application. Yet another application for inspection of some set of documenits
also came to be rejected

The accused has approached yay lor the filing of a Special Leave Petition
Are there any substantial question of law which can be raised on behalf of the
accused? How would you link the scheme of Section 313 Cr.pC. to Article 21 of the
Canstitutian

Draft a Special Leave Petition under Article 136 vaising relevant grounds and
confine your petition to questions of law and grounds.

The Uttar Pradesh Industrial Area Development Act, 1976 provides for preparations
of plans for the Development of Industrial Areas and to lands n the Industrial
Development Area Section / af the Act enables the Industrial Development
Authority under the Act to transfer by auction, allotment or atherwise any land or
Bullding to it '

Certain villages were notified in the year 1994 as part of the Greater NOIDA
Industrial Development  Area In the year 2000 the authority prepared a
Development Plan for Greater NOIDA 2021, Respective land users wers specifiad n
the Development Plan Villages X & ¥ were shown in the planas industrial.

Large extent of land in the said villages were acquired for planned Industrial
Development Notifications under Section 4 of Land Acquisition Act was 1ssued on
05.05 2009  Section SA of the Land Acquisition Act was dispensed with, and
notifications under Sectipn 17{1) (4} of the Agt came to be issued invoking grounds
of urgency as the process of hearing objections would entail undue delay and thus
adversely affect planned mdustrial development. This was followed by a notdication
under Section 6(1). A further notification was issued changing the land use of

acquired land from Industrial to housing and ohjections were mvited.

&
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Following the conversion of land use plan and the Section 6 declaration the
affected land owners filed writ petitions in the High Court, placing reliance upon the
judgment of the Supreme Court in Anand Singh v. State of Uttar Pradesh 2010 (11}
SCC 242 and Radhe Sham v. State of Uttar Pradesh 2011 (5) SCC 553, the High Court
was pleased to declare the entire acquisition process particularly the application of
Section 17, 1s illegal and colourable exercise of power. The High Court also found
the conversion of land user was not in terms of the 1976 Act.

it 15 3 matter of fact that number of real estate establishment and builders in
whose favour the acguired lands were transferred, were not heard by the High
Court,

Draft a special leave petition on behalf of State of Uttar Pradesh, raising
substantial questions of law involving the 1976 Act and the land Acquisition Act,
1984 Questian the wisdom of the High Court quashing the entire acquisition and
also that the those land owners who have accepted compensation are disentitled to
seek any relief

Write brief synopsis and draft appropriate questions of law and relevant grounds.

The juvenile Justice Act, 1986 was replaced by Juventile Justice { Care and Protection
of Children) Act, 2000 The Act came to be enacted to give effect to and towards
realization of objectives contained in the Articles 39{2) (f}, 45 and 47 of the
Constitution.  Article 15(3) enables spegial provisions ta be made in favour of
Children. The Act alsa sought to incorporate - the standords prescribed in the
Convention an the Rights of the Child, United Nations Standard Minimum Rules for
the Admipisteation of Juvenile Justwe, 1985, the United Nations Rules for the
Protection of luvemles Deprived af thewr Liberty (1990} and all other relevant

internotional instruments,

By Act 33 of 2006, Section 7A came to be mserted. The said provisian reads
as follows:

7-A Procedure to be followed when claim of juvemlity is raisec! hefore any court or o
court s of the opnion that on occused person was a juvenile on the date af
comission of the offence, the Court shall make an enguiry, take such evidence 03
may be necessary {but nat.an affidavit) so as ta determine the age of such person,
and shall record g finding whether the person is a juvenile or a child or not, stating
his age us nearly as may be .

Provided that a claim of juvenility may be raised before any court and it sholl be
recognized at any stage. even after finol disposal of the case, and such claim shall be
determined in terms of the provisions contained m this Act and the Rules made
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thereunder. even if the fuvenile has ceosed to be so on or befare the dote of
commencement af this Act

(2) If the court finds a person to be a juvenile on the date of commission of the
offence under Sub-Section (1), it shall ferward the juvenile to the Bourd for passing
appropriate orders, and the sentence if any, passed by a court shall be deemed to
tove no effect.”

Certain rules have been framed in the year 2007 and Rule 12 thereof inter
alia provides as follows:

12031 I every case concerning a child or juvende in conflict with law, the age
determination inguiry shall be conducted by the Court or the Board or, as the case
may be, the Commirtee by seeking evidence by obtainmg:

[ali}  the matticulation or equivalent certificates, if available; and in the absence
whereof,

{1} thee date of irth certificate from the schoof (other than a play school) first
attended: and in the absence whereof;

(it} the birth certificate given by & corporation or a munigpal authority or a
panchayat

(b) and only in the absence af either (i), (i) or (i) of clause (a) above, the medical
opinfon will be sought fram a duly constituted Medical Board, which will declare the

age of the juvenile or child. In case exact assessment of the age cannot be done. the

court or the Board or, as the case may be, the Committee, the for the reasons to be
recorded by them may, it considered necessary, give benefit to the child or juvenile
by considermg his/her age on lower side within the margin of one year.

One Abuzar Hossam was convicted for an n_ffenée under Section 307 read
with Section 34 Indian Penal Code alonpwith several others. In the Section 213
Cr PO statement, s was claimed on his behalf that he was juvenile on the date of
the mcident  and as such could not have been tried with the normal ciminal
Court. It emerged from the judgments of the trial court and the High Court that the
issue of juvenility was not clearly pressed at any stage and except the Section 313

Cr P.C.statement no evidence was led

The Supreme Court occasion to consider the guestion of stase of
determination af the age of the accused. even hefore the insertion of Section 7A of
the Act in the fullowing cases-

i Gopinath Ghosh v. State of West Bengal — 1984 Supp. 5CC 228 -
b.2 Bhoop Ram v. State of U.P. — 1983 (3) SCC 1
3 Prodeep Kumar vs. State of U.P. 1995 Suppt. 4 SCC 418
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SUPREME COURT OF INDIA
ADVOCATES-ON-RECORD EXAMINATION
JUNE, 2013

QUESTION PAPER I11:
ADVOCACY AND PROFESSIONAL ETHICS

Total Marks: 100
Time allowed: 3 hours

Answers should be brief and pointed. Marks may be deducted for unduly long answers.
Hlegible handwriting may result in deduction of marks

1. A few months ago, a very unfortunate incident occurred on the streets of Delhi in
which a young girl became a victim of criminal assault by a group of men. The incident
evoked large scale protest from people and gathered a lot of media attention. The culprits
were eventually arrested and are being prosecuted.

Mr. X is appointed as the Public Prosecutor on behalf of the State. In order to give an in-
depth coverage to the trial, certain media persons approached Mr. X to obtain his views. In
his interview, Mr X gave details of the investigation carried out in the case and the day to day
trial proceedings. He also expressed his opinion on the nature of the evidence being recorded
at the trial.

(a) Do you consider the wide coverage given to the case to be an instance of trial by the
media? If so. what steps should be taken to secure a free and fair trial of the accused
persons?

(b) What is your opinion on the conduct of the public prosecutor Mr, X giving interviews
to the media and openly discussing the case which is pending trial?

(c) I you are approached by one of the accused persons to represent him, would you
refuse to accept-the brief because you consider the accused to be guilty of the crime?
(15 Marks)

2. Mr X is a Gold Medalist from one of the leading National Law Schools of the
country. He cleared his Advocate-on- Record examinations in 2011 and was ranked very
high among all the appearing candidates. However, he did not get enough briefs for filing in
the Supreme Court. He felt that it was probably due to the fact that he did not come from a
legal background. He wrote emails to the Department of Law of almost all State
Governments requesting them to appoint him as their Standing Counsel in the Supreme
Court. He pointed out that he was a gold medalist and had cleared the AOR Examination. He
also attached his resume with the email.

Do you feel that Mr X is guilty of professional misconduct warranting disciplinary action
being taken against him. If Disciplinary Proceedings are in fact initiated, do you feel that he
would be found guilty in such proceedings? Discuss with reference to case law.

(15 Marks)

Page 1ol 4

®



3. Mr Y filed a complaint under Section 498" of the IPC alleging that his Wife Mrs Y
had been enticed away by certain persons named in the complaint. While the complaint was
pending, Mrs Y filed a petition seeking divorce from Mr Y. Mr Y filed a petition before the
Magistrate trying the criminal case with a request that Mr Z, the Advocate of Mrs Y in the
divorce proceedings, be called as a witness. While appearing as a witness, 1o a question
whether he had filed the petition for divorce, Mr Z answered in the affirmative. When he was
asked whether Mrs Y had come alone or was accompanied by some other person, he said that
she was accompanied by some other person. But when he was further asked who that
companion was, Mr Z refused to answer claiming that he was under a duty to “not, directly or
indirectly, commit a breach of the obligations imposed by Section 126 of the Evidence Act™.
The Magistrate decided that the privilege claimed by Mr Z extended only to communications
by the client to the Advocate and did not protect disclosure of the name of the person who
accompanied Mrs Y.

A Revision Petition is filed before the High Court challenging the Magistrate’s Order.
Appearing for the petitioner how would you formulate your arguments on the following
aspects of the case:

(a) Whether the protection under Section 126 of the Evidence Act, 1872 relates only to
oral communications made by the client to the Advocate?

(b) Whether the identity of the friend of Mrs Y as observed by Mr Z the Advocate in the
meeting was in the nature of a confidential communication which the Advocate could
not disclose without the consent of Mrs. Y.

(¢) Would it make a difference to your argument if Mrs. Y herself appeared as a witness
in the criminal trial and refused to answer the question put to Mr Z claiming the
protection of Section 126 of the Evidence Act, 18727

Discuss with reasons.

(15 Marks)

“In a given case it may be possible, for this Court or the High Court. to prevent
the contemner advocate to appear before it till he purges himself of the contempt but
that is much different from suspending or revoking his licence or debarring him to
practise as an advocate. In a case of contemptuous, contumacious, unbecoming or
blameworthy conduct of an Advocate-on-Record, this Court possesses jurisdiction,
under the Supreme Court Rules itself. to withdraw his privilege to practice as an
Advocate-on-Record because that privilege is conferred by this Court and the power
to grant the privilege includes the power to revoke or suspend it. The withdrawal of
that privilege. however, does not amount to suspending or revoking his licence to
practice as an advocate in other courts or tribunals.”

' 498. Enticing or taking away or detaining with criminal intent a married woman—Whoever takes or
entices away any woman who is and whom he knows or has reason to believe to be the wife of any other man,
from that man, or from any person having the care of her on behalf of that man, with intent that she may have
illicit intercourse with any person. or conceals or detains with that intent any such woman. shall be punished
with imprisonment of either description for a term which may extend to two years, or with fine. or with both.

Page 2 of 4
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-Per Dr AS Anand, J. in Supreme Court Bar
Assn. v. Union of India, (1998) 4 SCC 409

Discuss:

(a)

(b)

(€)

The scope and power of the Supreme Court as a court of record having “all the power
of such a court including the power to punish for contempt of itself” in terms of
Article 129 of the Constitution.

The power of the Supreme Court under Article 142 of the Constitution “to make any
order for the purpose of ... punishment of any contempt of itself”, “subject to the
provisions of any law made in this behalf by Parliament™ in the context of the
Contempt of Courts Act, 1971, and particularly the appellate jurisdiction of the
Supreme Court under Section 38 thereof.

Do you consider that the power under Rule 8A, Order IV of the Supreme Court Rules,
1966 to withdraw the privilege of an Advocate to practice as an Advocate on Record
would not be controlled or regulated by Chapter V of the Advocates Act, 1961.

(15 Marks)

“ ... It is true that an advocate is competent to settle the terms of his engagement
and his fee by private agreement with his client but it is equally true that if such fee is
not paid he has no right to retain the case papers and other documents belonging to his
client. Like any other citizen. an advocate has a right to recover the fee or other
amounts payable to him by the litigant by way of legal proceedings but subject to
such restrictions as may be imposed by law or the rules made in that behalf....”

-Per R.P. Sethi, J. in RD. Saxena v.
Balram Prasad Sharma, (2000) 7 SCC
264.

Discuss:

(a)

(b)

(c)

Whether a lawyer has “lien” on the case papers in respect of unpaid fees in terms of
section 171 of the Contract Act, 18727

Whether the case papers belonging to the client are “goods™?

Whether entrustment of the case papers by a client to his lawyer amounts to “goods
bailed” to such lawyer within the meaning of Section 148 of the Contract Act, 18727
(10 Marks)

“Unfortunately, many special leave petitions are being filed with Advocates-on-
Record being mere name-lenders, without having, or taking any responsibility for the
case. As a result of prevalence of such a practice, in such cases, the Advocates-on-
Record do not appear when the matters are listed either before the Registrars or before
the Chamber Judge or the Court nor do they take any interest or responsibility for
processing or conducting the case. They also play no role in preparation of the special
leave petitions, nor ensure that the requirements of the Rules are fulfilled and defects

Page 3 ol 4



&t

are cured. If the role of an Advocate-on-Record is merely to lend his name for filing
cases without being responsible for the conduct of the case, the very purpose of
having the system of Advocates-on-Record would get defeated.”
-Per RV Raveendran, 1 in Vijay Dhanji
Chaudhary v. Suhas Javant Natawadkar, (2010)
1 SCC 166.

Discuss how the dignity of the institution of Advocates-on-Record and the crucial role that
the members of this institution perform can be maintained, In your opinion are there any
reforms required to be brought in the rules, practice and procedure concerning the institution
of Advocates-on-Record.

(10 Marks)

“_..only in the rarest of rare cases where the dignity, integrity and independence of
the Bar and/or the Bench are at stake, courts may ignore (turn a blind eye) to a protest
abstention from work for not more than one day. It is being clarified that it will be for
the court to decide whether or not the issue involves dignity or integrity or
independence of the Bar and/or the Bench. Therefore in such cases the President of
the Bar must first consult the Chief Justice or the District Judge before advocates
decide to absent themselves from court. The decision of the Chief Justice or the
District Judge would be final and have to be abided by the Bar ..."

-Per S.N. Variava, J. in Ex-Capt. Harish Uppal v. Union
of India, (2003) 2 SCC 45

Do you consider that resort to strikes by advocates is at all ethical? Discuss the rights and
duties of lawyers to resort to strikes to lodge their protest against actions which are perceived
by them as injurious to public interest.

(10 Marks)

8. Write short notes on any two of the following:

(a) Champerty and Maintenance; If a lawyer enters into such transactions, would it
amount to a professional misconduct warranting Disciplianry Action under Chapter V
of the Advocates Act. 1961 read with Part V1I of the Rules framed by the Bar Council
of India under section 49 of the Act?

(b)  Role of amicus curia. Is it different from a lawyer volunteering to act pro bono?

(¢) One of the duties of the Advocate is that they shall not solicit work or advertise, either
directly or indirectly.
Can a lawyer maintain a website and if so what particulars can be provided therein?
(10 Marks)
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Total marks 100 - attempt any four. Each question carries 25 marks.

(1) What was the challenge to Constitutional validity to Section 6 (a) of the Hindu

arriagey and Guardianship Act 19567 How did the court deal with it in Githa

[lariharian v Reserve Bank of India (1999) 2 Supreme Court Cases 228

Was the validity of the section upheld? If not. on what basis was it upheld? Justice
(1.C Banerjee wrote a separate judgment, what was the basis of his separate opinion?
Was it a dissenting opinion or a concurring opinion? Explain how would you have

decided the case?

(2) Are the concepts of development and ecology opposed to each other? Explain the
coneept of Sustainable Development and the Polluter pays principle in Vellore
Citizens Welfare Forum v Union of India and Ors in (1996) 5 Supreme Court
Cases 647. Discuss the Constitutional provision including Directive Principles on
which it is based. Also discuss the international law principles, which were invoked in

support of the doctrine of Sustainable Development.

(3) How was the goal of Universal Primarily and Compulsory Education interpreted
in Society for Unaided Private Schools of Rajasthan v. UOI (2012) 6 Supreme
Court Cases 17 Is there an obligation on all aided schools minority and non-minority
schools to comply with section 12(1) (c) of the Right of Children to Free and
Compulsory Education Act 20097 Does the obligation extend to non-aided minority
schools? Discuss the interpretation of the affirmative burden cast by Article 21A on
all stakeholders of society. Was there a conflict between Article 19(6) and Article
21A? How did the court resolve the conflict? Discuss the basis of the dissenting

opinion and its implications.

(4) Discuss the extent to which International conventions can be read into

fundamental rights as held in Vishaka v. State of Rajasthan (1997) 6 Supreme Court
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Cases 241, Discuss which fundamental rights are violated by sexual harassment at the
work place. Explain the scheme of the Complaints committee put in place for dealing
with complaints at the workplace. Have the Central Civil Service Rules been amended

to incorporate the Complaints Committee as S¢t out in Vishaka?

(5) Explain the scope of judicial review of a Proclamation by the President under
Article 365 of the Constitution of India as held in S.R Bommai v. Union of India
1094 (3) SCC 1. Was Secularism considered a basic feature of the Constitution of
India and if yes, why and on what basis? Explain how the federal structure of the
Constitution of India was deal with in the judgment to interpret the power of the
President to make a Proclamation under Article ij?_S__pl‘?he Constitution. Under what
circumstances can the power under Article 365 be used. what are the limits on the

power. What are the consequences of a Proclamation being struck down by the Court?

(6) Why is Maneka Gandhi v Union of India (1978) | Supreme Court Cases 248
considered a leading case? What is meant by saying “fundamental rights are not
distinet and mutually exclusive rights”? Discuss this proposition with reference to the
facts of the case and explain how it applied to the case. What was the interpretation
piven 1o the expression “procedure established by law” in Article 21 of the

Constitution of India and how did it differ from earlier decided cases?

What is the test to determine whether a fundamental right has been violated?

(7) “Reservation is one of the many tools that are used to preserve and promote the
concept of equality, so that disadvantaged groups can be brought to the forefront of
civil life™. Discuss this with reference 10 the relevant provisions of the Constitution of
indian and the enunciation of this proposition in Ashok Kumar Thakur v. Union of
India and Ors (2008) 6 Supreme Court Cases 1 and how it was used in relation of

reservations for OBC in Central Education Institutions.

Discuss the concept of “creamy layer” as defined in the judgment and the basis for

their exclusion form reservations.
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(8) Discuss the ratio of the judgment in Swamy Shraddananda (2) v. State of

Karnataka (2008) 13 Supreme Court Cases 767 . How did the court interpret “life

imprisonment™ to include “actual period of incarceration to be undergone by convict”

without the same being subject to remission/commutation etc by the executive under

the provisions of the Criminal Procedure Code. What were the considerations that
caused the court to come to the conclusion that such as sentence could be imposed?
What impact will this judgment have on the death sentence? How does the Supreme

Court of India categories a case as “rarest of the rare™?



