HIGH COURT OF KARNATAKA
DJA-I (LCA-I) 105/2008 HIGH COURT BUILDING

BENGALURU-560 001
DATED 20.11.2020

FROM

THE REGISTRAR GENERAL, HIGH COURT OF EARNATAEA, BANGALURU-1.
TO

All the Prl. District and Sessions Judges in the State including the
Prl. City Civil & Sessions Judge, Bengaluru City, the Chief Judge, Court of
Small Causes, Bengaluru & Mysuru, the Prl. Judge, Family Courts, the
Presiding Officers, Labour Courts and Industrial Tribunals in the State.

The Director, Bengalura Mediation Centre, Arbitration Centre, Karmmatalka

Judicial Academy, Bengaluru, Member Ssecretary, Karnataka State Legal
Services Authority, Bengalury,

Sir/Madam,

Sub:- Circulation of Hon'ble Supreme Court Order
dated 04.11.2020 passed in Criminal Appeal
No.730/2020 - reg,

_D_

With reference to the above, while lorwarding the copy of the Order
dated 04.11.2020 in Crl. A.No.730/2020 passed by the Hon'ble Apex Court, 1

am directed to request your goodsell to circulate the same armangst all the
Judicial Olficers coming under your Units, with a direction to display the

same on Lhe website of all the District Courts/Family Courts/Courts of

Judicial Magistrates in the State for awarencess and implementation.

Yours faithfully,

wda @&-M
M ""“?f“ @) fll 2024
DEPUTY REGISTRAR (8.5.)

- Ment by Bospal irukadion of luiidgimaenaircudaiion of Judpmists\goker fermsl 500 doc



Sanjeev S. Kalgaonkar
Secretary General
Supreme Court of India

Tel.: 23384661
Fax: 23386178
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Dear Shri Badamikar, ey K
I:'Q Wl .r):'?[l-_'..

In compliance of direction of this Hon'ble Court, 1 am to forward
nerewith a copy of the signed order dated 04-11-2020 passed in Criminal
Appeal No.730 of 2020 [Arising out of SLP (Crl.) No.9503 of 2018] titled
'‘Rajnesh Vs. Neha & Anr., for vour information and necessary action, such
as to circulate it to all the District Courts in your State and the same be
displayed on the website of all the District Courts/Family Courts/Courts of
ludicial Magistrates in your State for awareness and implementation.

Kindly acknowledge the receipt of the communication at the earliest.

With regards,

Encl.: As above

Shri Rajendra Badamikar
Registrar General,

Bengaluru - 560 001,

2
.Q\ High Court of Hﬂf’l’l‘ﬂtﬂkﬂ,
Hb\\\

Karnataka.
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INDU MALHOTRA, I.

{1}

(il)

(iii)

PART A
Leave granted.

The present Criminal Appeal arises out of an application for Interim
Maintenance filed in a petition wS. 125 Cr.P.C. by the Respondent-wifc and
minor son. The Respondent No.l-wife left the matrimonial home in January
2013, shorily afier the birth of the son- Respondent No.2. On 02.09.2013, the wile
filed an application for interim maintenance w/S. 125 Cr.P.C. on behalf of herself
and the minor son. The Family Court vide a detiled Order dated 24.08.2015
awarded interm maintenance of Rs 15,000 per month to the Respondent No.1-
wife from 01.09.2013: and Rs.5,000 per month as interim maintenance for the
Respondent No.2-son from 01.09.2013 to 31.08.2(15; and @ Rs. 10,000 per
month from 0L09.2015 onwards till further orders were passed in the main
petition.

The Appellani-husband challenged the Order of the Family Court vide
Criminal Writ Petition MNo.B75/2015 filed before the Bombay High Coun,
Magpur Bench. The High Court dismissed the Writ Petition vide Order dlated
14.08.2018, and afficmed the Judgment passed by the Family Court.

The present appeai has been filed to impugn the Order duied 14.08.2018.
This Court issued notice to the wife and directed the Appellani-husband o fiie
his Income Tax Returns and Assessment Orders for the period from 2003-2006
till date, He was also directed to place a photocopy of his passport on record. By
a further Order dated 11.09.2019, the Appellant-husband was directed to make
payment of the arrcars of Rs.2,00,000 towards interim maintenance to the wife;
and a further amount of Bs.3,00,000, which was due and payable to the wife
towards arrears of maintenance, as per his own admission. By a subsequent
Order dated 14.10,2019, it was recorded that only a part of the arrears had been
paid. A final opportunity was granted to the Appellant-hushand to make payment
of the balance amount by 30.11.201%, failing which, the Court would proceed
under the Contempt of Courts Act for wilful disobedience with the Orders passed
by this Court.

| .



(i)

(v}

In the backdrop of the facts of this case, we considered it fit W frame
guidelines on certain uspects pertaining to the payment of maintcnance in
matrimonial matiers. There are different statutes providing for making an
application for grant of maintenance / interim maintenance, if any person having
sufficient means neglects, or refuses to maintuin his wife, children, parents. The
different enactments provide an independent and distinct remedy framed with a
specific object and purpose. Inspite of time frames being prescribed by various
statutes for disposal of interim applications, we have noticed, in practice that in
a vast majority of cases, the applications are not disposed of within the time
frame prescribed. To address various issucs which arise for consideration in
applications for grant of maintenance / interim maintenance, it is necessary (o
frame guidelines 1o ensure thal there is uniformity and consistency in deciding
the same. To seck assistance on these issues, we have appointed Ms. Anitha
shenoy and Mr. Gopal Sankarnaryanan, Senior Advocates as Amiei Curiae,
who have graciously accepled to assist this Court,

By @ further Order dated 17.12.2019, the Appellant was directed o pay
an amount of Rs. 1,45,000 to the Respondent no. | -wife within a period of 45
days.

On the issue of fruming guidelines, the Nutionu] Legal Services Authority
was directed to elicit responses from the State Legal Services Authorities of
varous States.

By asubsequent Order dated 05.08.2020, it was reconded that an Affidavit
of Compliance hud been filed on 04.08.2020 by the Appellant-husband, wherein
it was stated that arrears of Rs. 145,000 tll 11,09.2019 had been paid by him in
January, 2020. However, he had made no further payment to the wife thereafter,
With respect to the amount of Rs.10,000 p.m. payable for the minor son, the
Order had been complied with till July 2020, A statement was made by the
Counsel for the Appellant that he was not disputing the payment of maintenance
for his son. and would continue to pay the same. A direction was issued by this

Court to pay the entire arrears of maintenance to the wife @ Rs. 15,000 p.m. as



(¥i)

{vii)

{viii)

fived by the Family Court, and continue to pay the said amount during the
pendency of proceedings.

By the Order dated 25.08.2020, it was noted that the Appellant had {iled
an Affidavit dated 23,08.2020 wherein he had admitted and acknowledged that
an amount of Rs.5,00,000 was pending towards arrears of maintenance to the
Respondent No.l-wife. The Appellant was dirccted to pay 50% of the arrears
within a period of 4 weeks to the Respondent MNo.l, fuiling which, he was
directed to remain present before the Court on the next date of hearing. The
Counsel for the husband placed on record a chart of various proceedings pending
hetween the parties. Taking note of the aforesaid facts, we considered it
appropriate to refer the matter for mediation by Mr. Shridhar Purohit, Advocate,
a well-known Mediator in Nagpur, to resolve all disputes pending between the
parties, and arrive at an overall settlement.

On 08.10.2020, we were informed that the mediation had failed. The
husband appeared before the Court, and made an oral statement that he did not
have the financial means to comply with the Order of maintenance payable to
the Respondent Mo, |-wife, and had to borrow loans from his father 1o pay the
same. He however stated that he had paid the maintenance awarded to the son,
and would continue to do so without demur, Both partics addressed arguments
und filed their written submissions,

We have heard the Counsel for the parties, and perused the written
submissions filed on their behalf.

The husbund has inter alia submitted that he was presently unemployed,
and was not in 4 position to pay maintenance to the Respondent No.l-wife. He
stated that he did not own any immovable property, and had only one operational
bank account. The husband declined to pay any further amount towards the
maintenance of his wife. It was further submitted that the Family Court had
erroneously relied upon the Income Tax Returns of 2006, while determining the
maintenance payable in 2013, He further submitted that he was exploring new
business projects, which would enable him to be in a betier position to Sustain

his Family.



(ix)

(x)

The wife has infer alia submitted that the amount of Rs 10,000 swarded
for the son was granted when he was 2 V4 years old in 2015, The said amount
was now highly inadequate to meet the expenses of a growing child, who 157 Y2
years old, and is a school-going boy. It was further submitted that the admission
fee for the current academic year 2020-2021 had not yet been paid. 1f the fee
was not paid within time, the school would discontinue sending the link for
online classes. She submitted that she was being over-burdened by the growing
expenses, with no support from the husband.
With respect to the contention of the husband that he had no income, she
submitted that the husband had made investments in real estate projects, and
other businesses, which he was concealing from the Court, and diverting the
income to his parents. It has also been alleged that the Appellant had retained
illcg:;;] possession of her Streedhan, which he was refusing to return, Despite
orders being passed by this Court, and in the proceedings under the DV, Act, he
wits deliberately not complying with the same. In these cireumstances, il was
submitted that there was a major wust deficit, and there was no prospect for
reconciliation,
- With respect to the issue of enhancement of maintenance for the son, the
Respondent is at liberty to move the Family Court for the said relief. We cannot
grant this relief in the present appeal, as it has been filed by the husband.
In the facts and circumstances of the case, we order and direct that
(a)  The Judgment and order dated 24.08.2015 passed by the Family Coun,
Nagpur, affirmed by the Bombay High Court, Nagpur Bench vide Order
dated 14.08.2018 for payment of interim maintenance @ Rs. 135,000 p.m. to
the Respondent No, 1-wife, and Rs. 10,000 p.m. (o the Respondent No.2-50n,
is hercby affirmed by this Court;

(b)  The husband is dircted to pay the entire arrears of maintcnance @
Rs.15,000 p.m., within a period of 12 weeks' from the date of this Judgment,
and continue to comply with this Order during the pendency of the

proceadings uw/S. 125 Cr.P.C. before the Family Court;



(c) I the Appellant-husband fails 10 comply with the aforesaid directions of
this Court, it would be open 1o the respondents to have the Order enforved
w/S.128 Cr.P.C., and take recourse to all other remedies which are available
in accordance with law,

(d)  The proceedings for payment of interim maintenance w/S. 125 Cr.P.C,
have been pending between the parties for a period of over 7 years now. We
deem it appropriate that the Family Court decides the substantive application
u/S. 125 Cr.P.C. in Petition No. E-443/ 2013 finally, in light of the directions
f guidelines issued in the present judgment, within a period of 6 months® from
the date of this judgment.

The Registry is directed to forward a complete copy of the pleadings,
alongwith the written submissions {iled by the parties, and the record of the
proceedings in the present Criminal Appeal, to the Family Court, Nagpur.
The present Criminal Appeal is disposed of accordingly.



PART B

Given the backdrop of the Facts of the present case, which reveal that the
application for interim maintenance under Section 125 Cr.P.C. has remained
pending before the Courts for seven years now, and the difficulties encountered
in the enforcement of orders passed by the Courts, as the wife was constrained
10 move successive applications for enforcement from time to time, we decm it
appropriate to frame guidelines on the issue of maintenance, which would cover
overlapping jurisdiction under different ensctmenis for payment of maintenance,
payment of Interim Maintenance, the criteria for determining the quantum of
maintenance, the date from which maintenance is to be awarded, and
enforcement of orders of maintenance.

Guidelines / Directions on Maintenanee

Maintenance laws have been enacted a5 a measure of social justice to
provide recourse to dependant wives and children for their financial suppor, so
as to prevent them from falling o destitution and vagrancy.

Article 15(3) of the Constitution of India provides that :

“Nothing in this ariicle shall prevemt the Stute from making any speciaf
provizvion for women and children, ™

Article 15 (3) reinforced by Article 39 of the Constiwtion of India, which
envisages 4 positive role for the State in fostering change towards the
empowerment of women, led to the ensctment of various legislations from time
to time,

Justice Krshna lyer in his judgment in Caprain Romesh Chander Kaushal
v Mrs. Veena Kaushal & Ors.! held that the object of maintenance laws is :

0. This provision is a meayure of soctal justice and specially enacted w
prrotect women and children and falls within the constitenional sweep of
Article 15(3) reinforced by Amicle 39, We lave no doubr thot sections of
statutes calling for consiniction by conrts are net petrified peine but vibran
words with social functions to fulfil. The brooding prevence af the
constitutional emparly for the weaker sections (ke women and children
must inform iterpretation if it has to have social relevance. So viewed, It iy

Hlat8i4 SCC M



(1)

possible to be selective in picking owt that imerpretation oul of o
alternatives which advances the canse — the cause of the derelicis. ™

The legislutions which have been framed on the issue of maintenance are
the Special Marriage Act 1954 ("SMA™), Section 125 of the Cr.P.C. 1973; and
the Protection of Women from Domestic Violence Act, 2005 (“D. V. Acr™) which
provide a statutory remedy 10 women, irrespective of the religious community
to which they belong, apart from the personal laws applicable to various religious
communities.

Issue of Overlapping Jurisdiction

Maintenance may be claimed under one or more of the afore-mentioned
statutes, since each of these enactments provides an independent and distinci
remedy [ramed with a specific object and purpose. For instance, a Hindu wife
may claim maintenance under the Hindu Adoeptions and Maintenance Act 1936
(“HAMA™), and also in a substantive procesding for either dissolution of
marriage, or restitntion of conjugal rights, etc. under the Hindu Marriage Act,
1955 (“HMA™) by invoking Sections 24 and 23 of the said Act.

In Nanak Chand v Chandra Kishore Aggarwal & Ors.?, the Supreme
Court held that there was no inconsistency between the Cr.P.C, and HAMA.

Section 4(b) of HAMA would not repeal or affect the provisions of Section 488
of the old Cr.P.C. It was held that :

“{, Both can_siand together. The Maintenance Act is an act t amernd aned
codify the law relating to adoptions and maintenance among Hindus, The
fow wazs substantially similar befo re and nobody ever sugpested that Hindu
Law, oy in force immediately before the comitencement of this Act, insafor
ax it dealt with the maintenance of children, was in any way inconsistent
with Section 488, Cr.P.C. The scope of the twe laws is different. Section 438
provides a supurnary remedy and is applicable to all persons belonging o
all religions and has ne_relationship with the personal law of the parties.
Recently the guestion came before the Allahabad High Cowrt in Ram Singh
v Stare: AIRI6IANISS, before the Caleurta High Courr in Mahabir
Agarwalla v. Gita Boy [1962] 2 Cr. L1328 and before the Potna High
Court in Nalini Ranjan v. Kiran Roauni: AIRI965Pard42. The three High
Courts have, in our view, correctly come fe the conclusion thar Section (b
of the Maintenance Act does nor repeal or affegi in_any manner the
provisions contained in Section 488, Cr.P.C."

{emphasis supplied)

* {19693 SCC 802



While it is true that a party is not precluded from approsching the Court
under one or more enactments, since the nature and purpose of the relief under
each Act is distinet and independent, it is equally true that the simultaneous
operation of these Acts, would lead to multiplicity of proceedings and conflicting
orders. This would have the inevitable effect of overlapping jurisdiction. This
process requires to be streamlined, so that the respondent / husband 15 not
obligated to comply with successive orders of maintcnance passed under
different enactments.

For instance, if in a previous proceeding under Section 125 Cr.P.C., an
amount is awarded owards maintensnce, in the subsequent proceeding filed
for dissolution of marriage under the Hindu Marmage Act, where an application
for maintenance pendente lite is filed under Section 24 of thm Aet, or for
maintenance under Section 25, the payment awarded in the eorlier proceeding
miust he taken note of, while deciding the amount awarded under HMA.

Statutory provisions under various enaciments
{a) The Special Marriage Act, 1934 (“SMA™)

Section 4 of the Special Marriage Act, 1954 provides that a marriage
berween any two persons who are citizens of India may be solemnised under this
Act, notwithstanding anything contained in any other law for the time being in
force, It is & sccular legislation applicable to ol persons who solemnize their
marriage in India.

Section 36 of the Special Mamiage Act provides that a wife is entitled to
claim pendenre lie maintenance, if she does not have sufficient independent
income to support her and for legal expenses. The maintenance may be granted
on a4 weekly or monthly basis during the pendency of the matrimonial
proceedings. The Court would determine the quantum of mainienance depending
on the income of the husband, and award such amount as may seem reasonable.

Section 36 reads as:

“8.36. Alimony pendente lite. — Where in any proceeding wnder Chapter V
ar Chapter VI it appears 1o the district court thar the wife has no
independent income mifficient for ker support and the necessary expenses

]



aof the proceeding, it may, on the application of the wife, order the hisband
to pay her the expences of the proceeding, and weekly or monthly during
the proceeding such sum ax, having regard to the hushand 's fncome, it may
seem to the court to be reasonable,

Provided thar the applicaton for the pavment of the expenses of the
proceeding and swch weekly or monthly sum during the proceeding under
Chapier V or Chapter VI, shall, as far as possible, be disposed of within
sixiy davs firont the date of service of notice on the hushand. ™

Section 37 provides for grant of permanent alimony at the time of passing
of the decree, or subsequent thereto, Permanent alimony is the consolidated
payment made by the husband to the wife towards her maintenance for life,
Section 37 reads as:

=5. 37. Permanent alfmony and maintenance—{ 1} Any court exercising
Jurisdiction wnder Chapter V ar Chapter VI may, ar e time of passing any
decree or al any fime sibseqtient i the decree, an application made ro it
fr the purpose, order that the husband shall secure to the wife for her
maintenance and support if necessary, hy a charge on the husband's
property such gross sum ar sneh monthlv or periodical payment of money
for a term not exceeding her life, as, having regard ro fier own property, i
any, her hushand s property and ability, the eondeict of the parties and orher
eircumstances of the cose, as it may seem o the court iy be fust.

{2} If the district court ts satisficd that theve is a change in the circumstances
af either party at any time affer it has made an order nnder sub-Section (1),
it may, art the instance of either party, vary, modify or rescind any such order
it spech manner as it may yeem fo the court to be fust.

{3} If the district court is sarisfied thar the wife in whose favour an order
has been made under this Section has remarried or is not leading a chaste
life, it may, at the instance of the husband, vary. modify or rescingd any such
arder and in guch manner as the court may deem just.

{h) The Hindu Marriage Act, 1955 (“FMA™)

The HMA is a complete code which provides for the rights, liabilities and
obligations arising from a marriage between two Hindus. Sections 24 and 25
make provision for maintenance to a party who has no independent income
sufficient for his or her support, and necessary expenses. This is a gender-neutral
pravision, where either the wife or the husband may claim maintenance. The pre-
requisite is that the applicant does not have independent income which is

sufficient for her or his support, during the pendency of the lis.

10



Section 24 of the HMA provides for maintenance pendente lite, where the
Court may direct the respondent to pay the expenses of the proceeding, and pay
such reasonable monthly amount, which is considered to be reasonable, having
regard to the income of both the parties.

Section 24 reads as:

“24. Maintenance pendente lite and expenses of proceedings.—

Where in any proceeding under this Act it appears fo the coirt thar either
the wife or the husband, as the case may be, has o ndependent income
sufficient for her or his support and e necessary expenses of the
proceeding, it may, on the application of the wife or the husbaned, order the
respondent to pay to the petitioner the expenses of the proceeding, and
monthiy during the proceeding such swn as, havine reeard 1o the
petitfoner & own income and the income of the respondent, it may seem 1o
the covrt to be reasonable,

Provided that the application for the payinent of the expenses of the
procesding and such montily sum during the proceeding. shall, as far az
possible, be disposed of witlin sixty dayy from the date of service of netice
ot the wife ar the hushand, ag the cave may be. ™

(emphasis supphied)
The proviso to Section 24 providing a ime line of 60 days for disposal of
the application was inserled vide Act 49 of 200 w.e . 24.09 200 .
Section 25 provides for grant of permanent alimony, which reads as :

“25. Permanent alireony and maintenance —

(1) Any court exercising jurisdiction under this Act may, ar the tie of
Passing any decree or alany fime subsequent thereta, on appdication made
ter it for the pourpose by efther the wife or the husband, ax the case may be,
order that the respondent shall pav to the applivant for her or lis
mintenance and suppert such gross sum or such monthily or perviodical mm
for a_term not exceeding the life of the applicanrt as, hoving regard o the
respontdent’s own i '

property _of e  applicant,  the conduwcr of the pariies omd  opther
circnmstances of the cose, i may seem (o e court o e fuye, ard any such

peyntent may be secired, i necessary, by g charge on the nmevable

property of the respemelent.
(2} If the court is saiisfied that there 5, a change in the circumsianees of

either party ar ary ifime after it has made an order under sub-section (1), it
may at the instance nfe'.irher party, vary, madify or rescind any sueh order

i sucl mramner af the court gy deem jusi,
(3) If the court is satisfied thar the party in whese faveur an order has been
made under rhiv rection hag remarrvied or, if such parry is the wife, thar she



has not remained chaste, or, if sich party is the husband. that he has hod
sexual interconrse with any woman outside wedlock, it may af the instance
of the other party vary, medify or rescind any siuch erder in such manner as
the court mey deemn just,”

{emphazis suppliad)

Section 26 of the HMA provides that the Court may from time to time pass
interim ornders with respect to the custody, maintenance and education of the

minor children.

(e) Hindu Adoptions & Maintenance Aet, 1956 (“HAMA™)

HAMA is a special legislation which was enacted to amend and codify the
laws relating to adoption and maintenance amongst Hindus, dunng the
subsistence of the marriage. Section I8 provides that a Hindu wife shall be
entitled to be maintained by her husband during her lifetime. She is entitled to
make a claim for a scparatc residence, without forfeiting her right to
maintenance. Section 18 read in conjunction with Section 23 states the factors
required to be considered for deciding the quantum of maintenance to be paid.
Under sub-section (2] of Section 18, the hushand has the obligation to maintam
his wife, even though she may be living separately. The right of separate
residence and maintenance wounld however not be available if the wife has been
unchaste, or has converted o another religion.

Section 18 reads as follows :

“I18. Maintenance of wife.—

( 1) Subject to the provisions of this section, a Hindw wife, whether married
before ar after the commencement of this Act, shall be entitled 1o be
masiriicined by her husband during fier fifeime.

i2) A Hindu wife shall be entitled to live separately from her husband
without farfeiting her claim o maintenamnce—

fa) if fe iy guilty of desertion, that is e say, of abandoning Ter witfiomnr
redsonable couve and without her consent or against her wish or willfully
neplecting har;

ib) if he has treated her with such cruelty ay to cause a reasonable
apprehenston fn her mind thar it will be harmful or injurious to live with
her hushand:

el I!"**ti-:;

{d) if he has any ather wife living;

12



fe) ifhe keeps a conculsine in the same house tn which hiz wife is living or
habitually resider with a concubine elsewhere;

() if e has ceased to be a Hindu by conversion te anather religion;

(g) ifthere is any other cause fustifying living separately.

{3) A Hindu wife shall net be envitled to seporate residency and
mainterranee from her chard if she ix unchaste or ceases to be o Hindu
by conversion fo another religion,

The distinction between maintenance under HMA and HAMA is that the
right under Scction 18 of HAMA is available during the subsistence of a
marriage, without any matrimonial proceeding pending between the parties,
Onece there is a divorce, the wife has to seek relief under Section 25 of HMA.,?

Under HMA, either the wife, or the husband, may move for judicial
separation, restitution of conjugal rights, dissolution of marriage. payment of
interim maintenance under Section 24, and permanent ilimony under Section 23
of the Act, wheress under Section |8 of HAMA, only a wife may scck
maintenance.

The inerplay between the claim [or maintenance under HMA and HAMA
came up for consideration by the Supreme Court in Chand Dhawan v Jowaharlal
Dhawan.* The Supreme Court, while considering the varous laws relating 1o
rmurnage amongst Hindus, discussed the scope of applications under the HMA

-and HAMA in the following words ¢
“24. . Section I8(1) of the Hindu Adopiions and Maintenance Act, 1956

entitles a Hindu wife to claim maimtenance fram bher huvband during her
life-time. Sub-section (2) of Section I8 prantx _her the right fo e
separately, without ferfeiting her claiv te maintenance, iFhe is goilty of any
arf the mishehaviors enumerated therein ar on aceount of his being in one of
ﬂbjec'n'ﬂmbf'ﬂ conditions as mentioned therein, So while sustaining her
marriage and preserving her marital stanes, the wife is enfided to claim
mainfenance ﬁ*r}.m her hushand. On the ofber haned ey the Hindn
Marriage Act,_m_confrast, her claim_for_maintenance pendente lite is
durated ont the pendency ef a litigarion of the bind envisaged under Sections
9 1o 14 of the Hindu Marriage Act, aied her elalm o permanent nigintenaics
or alimony s based on the .'rmetHfm that either her marial sioius hay
been strained or affected by passing a decree for restitution of conjugal
riphty or judiciel separation i faveur or againgt her. or her marrioge
stands dissolved by g decree of nullity_or diverce, with or withouw! her

¥ Perdirvee Chimef Kalire v Gryeled {20027 2 Mak LF53
19951 1 SOC 406,

13



consent. Thees when hermirital stams is o be affected or disrupied the court
doex w0 by passing a decree for or against her. On or ar the time of the
happening of that evert, the court being seized of the matier. invokes ifs
ancillary or mcidensal power o grant permanent alimony. Not only that,
the comrt refains the Jurisdiction af subsequent stages o fulfill this
incidental or ancillary obligation when moved by an application on that
hehalfl by a parry entitled ro relief, The count further retains the power to
change” or alrer the arder in view of the changed circumstances. Thus the
whole exercise is within the gammit of a diseased or a broken marriage.
A in order o avoid confict of perceptions the lepislature while codilfyving
the Hindn Marrigge Act preserved the right of permanent mainfenarnce in

favour of the husband or the wife, as the cave may be, dependent on the
courl passing a decree of the kind ay envisaged under Sections 9 to 14 of
the ActIn other wo rds without the marital status being affected or; disputed
by the matrimonial court under the Mindw Marriage Act the claim of
permanent alimony way aoy fo be valid as ancillary or incidental to xuch
affeciation or disruption. The wife's claim 1o maintenquce necessarity has
then 1o be apitated under the Hindu Adoptions and Maintenance Act, {936
which it a legislative measure larer in point of time than the Hindu
Marrage Act, 1935, though part of the same spcip-legal scheme
revoluionizing the faw applicable to Hindug.... ”

{emphasis supplied)

Section 19 of the HAMA provides that a widowed daughter-in-law may
claim maintenzance from her father-in-law if (i) <he is unable to maintain herself
out of her own earnings or other property; or, (ii) where she has no property of
her own, is unable 1o obtain maintenance; (a) from the estate of her husband, or
her father or mother, or (b) from her son or daughter, if any, or his or her estate,

Section 20 of HAMA provides for maintenance of children and aged
parents. Section 20 casts a statutory obligation on a Hindu male to maintain an
unmarried daughter, who is unable to maintain hersell out of her own eamings,
ar other property. In Abhilasha v Parkash & Ors..’ a three-judge bench of this
Court held that Section 20(3) is a recognition of the principles of Hindu law,
particularly the obligation of the father to maintain an unmarried daughter. The
right is absolute under personal law, which has been given statutory recognition
by this Act. The Court noted the distinction between the award of maintenance
to ehildren w/S. 125 CrP.C., which limits the elaim of maintenance to a child,

until he or she attains majority. However, if an unmarried daughter is by reason

* pechiod on 15002020 in Criminal A ppeal Mo 61 52020
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of any physical or mental abnormality or injury, unable to maintain herself, under
Scction 125(1)(c), the father would be obligated to maintain her even afier she
hus attained majority. The maintenance contemplated under HAMA is a wider
concept. Section 3(b) contains an inclusive definition of maintenance including
marriage expenses. The purpose and object of Section 125 Ce.P.C. i to provide
immediate relicf w the wife and children in a summary proceeding, whereas
under Section 20 read with Scction 3(b) of HAMA, a much larger right is
contemplated, which requires determination by a civil court,

Section 22 provides for maintenance of dependants. Section 23 provides
that while awarding maintenance, the Court shall have due regard to the criteria
mentioned therein :

“23 Amouirt af mainienance, —

(1) it shall be in the discretion of the court to determing whether any, and
if xo what, maintenance shatl be awarded wider the provisions of thiz Acy,
aitel Tn dedng s, the court shall have due regard 1o the cansideration set out
in sub-section (2} or sub-section (3], ar the case may be, sa far ax they are
aplicable.

(2) In determining the amowrt of maintenance, i any, o be awarded ro a
wife, children or aged or infirin pavents under this A, regard shall be had
to—

{a) the position and siance of the parties;

() the reasenable wants of fe clainani;

{c) if the claimant is living separately, whether the claimant is justified in
doing xo;

(d) the value of the cloimant’s property and any income derived from such
property, or from the claimant's own earning or from any other source:
(e} the nuwmber of persans entitled to maintenance wnder this Act.

(2} I determiining the ameunt of mainierance, i any, o be awarded o o
dependant under this Act, regard shall be had to—

{a) the net value of the extate of the deceased after providing for the
pavitent of s debis;

(&) the provision, if any, made wnder a will of the deceased in respect, of
the dependant;

fc) the degree of relationship between the two;

() the reasenable wants of the dependant;

(&) the past relations benween the dependant and the deceased;

(f) the value of the property of the dependant and any income derived from
such property, or from his or her carmiings or fram any other conrse;
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(g} the number of dependanss entitld to maintenance under this Aet.”

{d)Section 125 of the Cr..C.

Chapter IX of Code of Criminal Procedure, 1973 provides lor
maintenance of wife, children and parents in a summary proceeding.
Maintenance under Section 125 of the Cr.P.C. may be claimed by a person
irrespective of the religious community to which they belong. The purpose and
object of Section 125 Cr.P.C. is to provide immediate relief to an applicant. An
application under Section 125 Cr.P.C. is predicated on two conditions : (i) the
husband has sufficient means; and (ii) “neglects™ to mauintain his wife, who is
unable to maintain hersell, In such a case, the husband may be directed by the
Magistrate to pay such monthly sum to the wife, as deemed fit. Maintenance is
awarded on the basis of the financial capacity of the hushand and other relevant
factors.

The remedy provided by Section 125 is summary in nature, and the
substantive disputes with respect to dissolution of marriage can be determined
by a civil court / Fammily court in an appropriate proceeding, such as the Hindu
Marriage Act, 1956,

In Bhagwan Duit v Kanila Devi® the Supreme Court held that under
Section 125(1)Cr.P.C. only a wife who is “unable to maintain herself™ is entitled
to seek maintcnance. The Court held :

“IR The object of these provisions being o prevenl vagrancy and
destinition, the Magistrate has o find owr ag {0 what is required by the wife
e maintain a standard of lving which is neither loirigus nor penirions,
but is modestly congistent with the status of the family. The needs and
requirements of the wife for sich modervare [fving can be Sivirly determined,
only if her separate income, alse, (5 taken inte accownt together with the
eartings of the hushand and his commiiments.”

{emphasis supplied)
Prior to the amendment of Section 125 in 2001, there was a ceiling on the
amount which could be awarded as maintenance, being Rs. 500 “in the whole™

In view of the rising costs of living and inflation rates, the ceiling of Rs. 3K was

O {I9TE) 2 80T G,
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done away by the 2001 Amendment Act. The Statement of Objects and Reasons
of the Amendment Act states that the wilfe had to wait for several years before
being pranted maintenance. Consequently, the Amendment Act introduced an
express provision for grant of “interim mamtenance”, The Magistrate was vested
with the power to order the respondent o make o monthly allowance towards
interim maintenance during the pendency of the petition.

Under sub-section (2) of Scction 125, the Court 15 conferred with the
discretion to award payment of maintenance either from the date of the order, or
from the date of the application.

Under the third proviso o the amended Section 1235, the application lor
grant of nterim maintenance must be disposed of as Tar s possible within sixty
days® from the dale of service of notice on the respondent.

The amended Section 125 reads as under ;

125, Order for maintenance of wives, childven and parents,
(L] If any person faving safficiend megns neglecty or reflases fo maintein-

(Bl _kis legitimate or illegitimmate_minor child, whether married ar_not.

wialle to maintain faelf, or

{c) iz leptiimate or iegisimaie child (nod beng a marned daughier) wha

has artained majority, where such child ix. by reason of any physical or

mental abnormality or injury wiabfe to maitain itself, or

() hix father or mether, unatle to maintain himsell or herself,

a Magpistrate of the first class may, upon proof af such neglect or refisal,

arder such person o make o maatfly alfowance for the matntenonce of his
row mether, af secl menthily rate as such Magisirafe

thinks fit, and to pay the same to swelr person as the Magistrate meay from

i fi3 time dineci:

Provided that e Magistrate may arder the father of a winor female child

referred to in clause (B) ter make such allowance, wntil she atiains her

majoriy, i the Magisirate ix satisfied that the husbond of such miner female

child, if married, ix not possexsed of sufficiens means ;
Provided further that the Magistrate may, during the pendency of the

proceeding regarding monthly allowance for the maintenance under ihis
sub-vection, order such person fo make a monthly allow for the interim
migtintenarice af his wife or such child, father or mother, and the expenses of
such proceeding which the Magisirare consiters recsonalie, amd to pay the
ganie to such persor ax the Magistrare meay from time to time dirveet :




Provided alse that an application for the monthly allowance for the nterim
maintenance and expenses of proceeding wader the second proviso shall, as

firr cis possible, be disposed of within sixty days from the date of ihe service
of notice of the application 1o such persan,

Explanation. — For the purposes of this Chapter,-
{a) "minor” means a person who, under the provisions of the Indian
Majority Act, 1875 {9 of 1875); is deemed pot 1o have attained his majoriry;
ib) "wife" includes a woment who has been divorced by, or has obtained a
divarce from, her husband and has not remarried.
(2} Any such allowance for the maimenance or interim maintenance and
expenses of proceeding shall be pavable from the date of the order, or, ifro
ordered, from the date of the application for mainienance er interim
maintenance and expenses of proceeding, as the case may be.
{3) If any person 5o ordered fails withou! sufficient cause to comply with
the arder, any such Magisirate may, for every breach of the order, issue o
warrant for levving the amonni due in the manner provided for levying fines,
and may sentence such person, for the whole, or any part of each monih's
aflewance for the maintenance or the interim mamtenance and expenses of
proceeding. as the case may be, remaining unpaid after the execution of the
warrant, to imprisonment for a term which may exiend 1o one month or until
penymen! if sooner made;
Provided that no warrant shall be ismied for the recovery of any amount
due under this seciion wnless application be made to the Court te levy siech
amount within a period of one vear from the date on which it became due:
Pravided further thar if such person offers 1o maintain kis wife on condition
o her livieg with him, and she refuses to live with kim, such Magistrate may
consider any gromds of refusal stesed By her, and may make an order under
this seciion nomwithstanding such affer, i he is satisfied that there i3 fust
sround for so doing.
Explanation. — If a husband has contracted marriage with another womean
or keeps a misrress, it shall be considered 1o be a just ground for his wife' s
refusal o live with him.,
i(4) No wife shall be ensitled to receive an aliowance for the maintenance or
interim maintenance and expenses of proceeding, as the case may be, from
her husband under this section if she is living in adultery, or if, without any
sufficient reason, she refiuses fo live with her hushand, or if they are living
separately by mutiel consent,
{5} On proof that aav wife in whese favour an order has been made ander
this section is living in adultery, or that witheu! sufficient reason she refixes
e five with her hushand, or thar they are living separately by muiual
consent, the Magivtrate shall cancel the order. ™

{emphasis supplicd)
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In Chaturbly v Sitabai” this Court held that the object of maintenance
proceedings is not to punish a person for his past neglect, but w prevent vagrancy
and destitution of a deserted wife by providing her food, clothing and shelter by
a speedy remedy. Seetion 125 of the Cr.P.C. is a measure of social justice
especially enacted to protect women and children, and falls within the
constitional sweep of Anicle 15(3), reinforced by Article 39 of the
Constitution,

Proceedings under Section 125 of the Cr.P.C. arc summary in nature. In
Bhuwan Mohan Singh v Meena & Ors.® this Court held that Section 125 of the
Cr.P.C., was conceived to ameliorate the agony, anguish, financial suffering of a
woman who had left her matrimonial home, so that some suitable arrangements
could be made to enable her to sustain hersell and the children, Since it is the
sucrosanct duty of the husband to provide financial support to the wife and minor
children, the husband was required (o earn money even by physical labour, if he
15 able-bodied, and could not avoid his obligation, except on any legally
permissible ground mentioned in the statute.

The issue whether presumption of marriage arises when parties are in a
live-in relationship for a long period of tme, which would give rise 1o a claim
wha. 123 Cr.PUC came up for consideration in Chanmuniya v Virendra Kimar
Singh Kushwalha & Anr.” before the Supreme Court. It was held that where a
man and & woman have cohabited for a long period of tme, in the absence ol
legal necessities of a valid marriage, such a woman would be entitled to
maintenance. A man should not be allowed o benefit from legal loopholes, by
enjoying the advantages of a de facro marriage, without undertaking the duties
and obligations of such marriage. A broad und expansive interpretation must be
given to the term “wife,” to include even those cases where a man and woman
have been living together as husband and wife for a reasonably long period of

time. Strict proof of marriage should not be a pre-condition for grant of

T{2008) 2 SCC 316
*(2015) 6 SCC 353,
YRR 1 S0 141,
This judgment was:refeened 1o o larger bench,
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maintenance wS, 125 Ce.P.C. The Comt relied on the Malimath Committee
Report on Reforms of Criminal Justice System published in 2003, which
recommended that evidence regarding 2 man and woman living together for a
reasonably long period, should be sufficient to draw the presumption of
MEIriage.

The law presumes in favour of marriage, and against concubinage, when a
man and woman cohabit continuously for a number of years. Unlike matrimonial
proceedings where strict proof of marriage is essential, in proceedings u/S. 123
Cr.P.C. such strict standard of proof is not necessary. '

(e} Pratection of Women from Domestle Violence Act, 2005 (“D.V. Aet™)

The D.V. Act stands on a separate [ooting from the laws discussed
hereinabove. The D.V. Act provides relief to an aggrieved woman who 14
subjected 0 “domestic violence” The “aggrieved person” has been defined by
Section 2(a} to mean any woman wha is, or has been, in a domestic relationship
with the respondent, and alleges to have been subjected w any act of domestic
violence, Section 2(f) defines “domestic relationship” to include a relationship
between two persons whao live, or have at any point of time lived together in a
shared houschold, when they are related by consanguinity, marriage, or through
a relationship in the nature of marriage, adoption, or are family members living
together as A joint famiiy.

Section 2(g} of the Act defined “respondent™ to mean an “adult male
person™ who is, or has been, in a domestic relationship with the aggrieved
womsn. In Hiral P. Harsora & Ors. v Kusum Naronamdas Harsora & Oy,
this Court held that the “respondent” could alse be a female in a domestic
relationship with the aggricved person. Section 3 of the D.V. Act gives a gender-
neutral definition to “domestic violence”, Physical abuse, verbal abuse,
emotional abuse and economic abuse can also be inflicted by women against
other women. Even sexual abuse may, in a given fact circumstance, be by one

woman on another, Section 17(2) provides that the aggrieved person cannot be

1 K amila & Chrg, v, MR Molem Kumar (20099 11 5CC 491,
1 E016) 10 500 165,
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evicted or excluded from a “shared household”, or any part of it by the
“respondent”, save in accordance with the procedure established by law. If
“respondent™ is to be read as only an adult male person, women who evict or
exclude the aggrieved person would then not be covered by the ambit of the Act,
and defeat the very object, by putting forward female persons who can evict or
exclude the aggrieved woman from the shared household, The Court struck down
the words “adult male"” before the word “person™ in Section 2(q) of the 2005 Act,
and deleted the proviso to Section 2(g), as being contrary to the object of the Act.

The expression “relationship in the nature of marriage” as bemg akin to a
common law or a de facto marriage, came up for consideration in . Velusamy
v D, Patchaiammal,'* It was opined that 4 common [aw marriage is one which
requires that although a couple may not be formally married : (2) the couple hold
themselves out to society as being akin to spouscs; (b) the partics must be of
legal age to marry; (¢) the parties must be otherwise qualified to enter nto a legal
marniage, including being unmarried; and (d) the parties must have voluntarily
cohabited, and held themselves out to the world as being akin to spouses for a
significant period of time. However, not all ive-in relationships would amount
to a relationship in the nature of marriage to avail the benefit of D.V. Act. Merely
spending week-ends logether, or a one-night stand, would not make @t a
“domestic relationship™.

For a live-in relationship to fall within the expression “relationship in the
nature of mamiage”, this Court in Indra Sarma v. V.K.V. Sarma' laid down the
following guidelines ; (1) duration of period of relationship; (b) shaed
household; (¢) domestic arrangements; (d) pooling of resources and financial
arrangements; (2) sexual relationship; (F) children; (g) socialisation in public and
(h) intention and conduct of the parties. The Count held that these guidelines were
only indicative, and not exhaustive.

“Domestic violence™ has been defined in Section 3 of the Act, which

includes economic abuse as defined in Explanation | (iv) to Section 3, as |

12 E01) 10 SCC 469
3 (23 15 8CC 755
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“Econamic ahuge which means deprivation of all or any economic or
[inancial resources, to which the aggrieved person is entitled under arty faw
or custons, whether payable nnder an order of a Court or atherwise, or
which the aggricved person reguires out of necessiry, inclnding bul nol
limited o honsehold necessities for the aggrieved persor, or her children.™

Section 17 by a non-obstante clause provides that notwithstanding anything
contained in any other law for the time being in force, every woman in a domestic
relationship shall have the right o reside in the “shared household”, imespective
of whether she has any right, title or beneficial interest in the same. Section 17
reads as |

W7 Right to rexide in a shared household:

(1) Notwithstanding anything conigined household: in any other law for
the time being in force, every woman in a domestic relationship thall have
the right to reside in the shared household, whether or not she hag any right,
title or beneficiol inferest in the same.

{2) The aperieved person shall not be evicred or excluded from the shared
hewrsehald or any part of it by the respondent save in accordance wilh the

procedure estabiished by faw. ™

Section 19 deals with residence orders, grant of injunctive reliefs, or for
alternate accommodation / payment of rent by the respondent,

A three-judge bench of this Courl in Sarish Chander Ahuja v Sneha Ahga™
has overruled the judgment in 5.8, Barra v Taruna Batra,' wherein a two judge
kench held that the wife is entitled to claim & right of residence in a “shared
houschold™ w/S.17 (1), which would only mean the house belonging to, or taken
on rent by the hushand, or the house which belongs to the joint family of which
the hushand is a member. In Sarish Chander Ahuja (supra), the Court has held
that although the judgment in 5.8 Barra (supra) noticed the definition of shared
household under Section 2(s), it did not advert to different parts of the definition,
which miakes & clear that there was no requirement for the shared houschold to

be owned singly or jointly by the husband, or taken on rent by the husband. If

H Decided on 15002020 in C.A. No, 248372020 by a bench comprising of Hon'ble Justices Ashok
Bhushae, B, Subhnsh Beddy and M.E_Shih,
1*{2007) 3 S5CC 169
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the interpretation given in §.8. Batra is accepted, it would frustrate the object of
the Act. The Court hus taken the view that the definition of “shared houschold”
in Section 2(s) is an exhaustive definition. The “shared household™ is the
houschold which is the dwelling place of the aggricved person in present time,
If the definition of “shared household” in Section 2(5) 15 read to mean all the
houses where the ag grieved person has lived in a domestic relationship alongwith
the relatives of the hushand, there will be a number of shared households, which
was never contemplated by the legislative scheme. The entire scheme of the
legislation s to provide immediate relief 1o the aggneved person with respect to
the shared household where the aggrieved woman lives or has lived, The use of
the expression “at any stage has lived”, is with the intent of not denying
protection o an aggrieved woman merely on the ground that she was not Living
there on the dute of the application, or on the date when the Magistrate passed
the order wS. 19. The words *lives, or at any stage has lived in a domestic
relationship™ hag to be given its normal and purposcful meaning. Living of the
woman in a household must refer 1o a living which has some permanency. Mere
flecting or casual living at different places would not make it a shared household,
The intention of the parties and the nature of living, including the nature of the
household, must be considered, to determine as Lo whether the parties intended
Wy treatl the premises as a “shared household™ or not. Section 2(s) r.w. Sections
17 and 19 grant an entitlement in favour of an aggrieved woman 1o the right of
residence in a “shared houschold”, imespective of her having any legal interest
in the same or not. From the definition of “aggrieved person™ and “respondent™,
it was clear that
(i) itis not the requirement of law that the aggrieved person may either
own the premises jointly or singly, or by tenanting it jointly or
singly;
(i} the household may belong to a joint family of which the respondent
is & member, irrespective of whether the respondent or the aggrieved

person has any right, title, or interest in the shared household;



(iii) the shared household may either be owned. or tenanted by the

respondent singly or jointly.

The right to residence w/S. 19 is, however, not an indefeasible right,
especially when a danghter-in-law is claiming a right against aged parents-in-
law, While granting relief w/S. 12 of the D.V. Act, or in any civil proceeding,
the court has to balance the rights between the aggrieved woman and the parents-
in=law.

Section 20 provides for monetary relief to the aggrieved woman

“20. Monetary reliefs.-
(1) While dispoxing of an applicartion wader sub-section (1) af sectian 12,

expenses incwrred and losses guffered by the aggrigved person and any
child of the age rieved person as 6 result of domestic vialence and such relief
may inclide, but is not limited to.-

() the lpsy of earnings:

(b) the medical expenses:

{c)the loss caused die to destruction, damage er removal of any property
frmat the conirol of the aggrieved person; and

{el) the maintenance for the agprieved person as well as her chifdren, faty,
including an order under vr i addition to an order of mainfenance ander
section 125 of the Code of Crimingl Procedure, 1973 (2 of 1974) or any
ather farwe for the e bednge in force,

{2} The monetary relief pranted under this gection shall be adeqguate, fair
and reagpnalle and consistent with the standord of fiving o which the
dgprieved person by nocusiomeed,

(3) The Magistrate sholl have the pawer to order an appropriate lump sum
payeent o monthly payments af maimenance, as the nature and
circumstances af e case may reguire.”

{emphasis supplied)
Section 20{1 ){d) provides that maintenance granted under the DV, Act 1o

an aggrieved woman and children, would be piven eftect to, in addition to an
order of maintenance awarded under Section 125 of the CrP.C., or any other law
mn force.

Under sub-section (6) of Section 20, the Magistrate may direct the employer
or debtor of the respondent, to directly pay the aggrieved person, or deposit with

the court a portion of the wages or salaries or debt due to or acerued to the credit



i)

of the respondent, which amount may be adjusted towards the monetary relief
payihle by the respondent.

Section 22 provides that the Magistrate may pass an order directing the
respondent to pay compensation and damages for the injuries, including mental
torture and emotional distress, caused by the acts of domestic violence
perpetrated by the respondent.

Section 23 provides that the Magisirale may grant an ex parfe order,
including an order under Section 20 for monetary relief, The Magistrate must be
satisfied that the application filed by the aggrieved woman discloses that the
respondent is committing, or has committed an act of domestic violence, or that
there is a likelihood that the respondent may commil an act of domestic violence.
In such a cuse, the Magistrate is empowered to pass an ex parte order on the basis
of the affidavit of the aggrieved woman,

Section 26 of the DUV, Act provides that any relief available under Sections
18, 19,20, 21 and 22 may also be sought in any lezal proceeding belore a Civil
Court, Family Court or Criminal Courl. Sub-scction (2) of Section 26 provides
that the relict mentioned in sub-section (1) may be sought in addition 1o, and
alongwith any other reliel thar the aggrieved person may seek in a suit or legal
proceeding before a civil or criminal court. Section 26 (3) provides that in casc
any reliel has been obtained by the aggrieved person in any proceeding other
than proceedings under this Act, the aggrieved woman would be bound to inform
the Magistrate of the grant of such relief.

Section 36 provides that the DV, Act shall be in addition o, and not in
derogation of the provisions of any other law for the time being in force.

Conflicting judgments on overlapping jurisdiction

Some High Courts have taken the view that since each proceeding is distinet
and independent of the other, maintenance granted in one proceeding cannot be
adjusted or sel-off in the other. For instance, in Ashek Singh Pal v Manjulae,'™
the Madhya Pradesh High Court held that the remedies available to an aggneved

person under S, 24 of the HMA is independent of 5. 125 of the Cr.P.C. In an

W AIR 2008 MP 139,



(if)

application filed by the husband for adjustment of the amounts awarded in the
two proceedings, it was held that the question as 1o whether adjustment is to be
granted, is a matter of judicial discretion to be exercised by the Count. Ther is
nothing to suggest as a thumb rule which lays down as o mandatory requirement
that adjusiment or deduction of maintenance awarded w/S. 125 Cr.P.C. must be
off-set from the amount awarded under 5.24 of the HMA, or vice versa.

A similar view was taken by unother single judge of the Madhya Pradesh
High Court in Mahan Swarnap Chaihan v Molini."

Similarly, the Calcutia High Court in Swjit Adhikari v Tulika Adhikari'™
held that adjustment is not a rule. It was held that the quantum of maintenance
determined by the Court under HMA is required to be added to the quantum of
maintenance u/S. 125 Cr.P.C,

A similar view has been taken in Chandra Mohan Das v Tapari Das",
wherein a challenge was made on the point that the Court ought to have adjusted
the amount awarded in & proceeding under 8,125 Ce.P.C., while determining the
maintenance to he awarded under 5.24 of the HMA, 1955, Tt was held that the
quantum of maintenance determined under .24 of HMA was to be paid in
sddition to the maintenance awarded in a procecding under 8,125 Cr.P.C.

On the other band, the Bombay and Delhi High Counts, have held thet in
case ol parallel proceedings, adjustment or set-off must take place.

The Bombay High Court in a well-reasoned judgment delivered in Vichal
v Aparna & Anr.,” has taken the correct view. The Count was considering the
issue whether interim monthly maintenance awarded under Section 23 row.
Section 20 (1}d) of the D.V. Act could be adjusted against the maintenance
awarded under Section 125 Cr.P.C. The Family Court held thar the order passed
under the D.V. Act and the CrP.C. were both independent proceedings, and
adjustment was not permissible, The Bombay High Court set aside the judgment
of the Family Court, and held that Section 2001 )(d) of the D.V. Act makes it clear

I (2006 2 MPLT 179,

18 (301 T) SCC Ounline Cal 15484,
¥ 2015 SCC OnLine Cal 9554,
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that the maintenance granted under this Act, would be in addition to an order of
maintenance under Section 125 Cr.P.C., and any other law lor the time being in
force. Sub-section (3) of Section 26 of the D.V. Act enjoins upon the aggricved
person © inform the Magistrate, if she has obtained any relicf available under
Sections 18, 19,20, 21 and 22, in any other legal proceeding filed by her, whether
before a Civil Court, Family Court, or Criminal Court. The ohject being that
while granting relief under the D.V, Act, the Magisirate shall take into account
and consider if any similar relief has been obtained by the aggrieved person.
Fven though proceedings under the D. V. Act may be an independent proceeding,
the Magistrate cannol ignore the maintenance awarded in uny other legal
proceedings, while determining whether over and above the maintenance alreuly
awarded, any further amount was required o be granted for reasons o be
recorded in writing.

The Court obscrved :

“18 What intend to emphasize is the faci thar the adjustment is permissile
and the adiusmmeni can be allowed af the fower amount agains? the higher

differemt tg. it does not in_any way mean that dre husband can_ be
made flable to pay the putinfenance awarded i _each of the sald

{emphasis supplied)

It was held that while determining the quantum of maintenance awarded
w/S5.125 Cr.P.C., the Magisirate would take into consideration the interim
maintenance awarded (o the aggrieved woman under the D.V. Act.

The issue of ovedapping jurisdictions under the HMA and D.V. Act or
Cr.P.C. came up for consideralion before a division bench of the Delhi High
Cowt in RD v BD* wherein the Court held that maintenance granted to an
aggrieved person under the DUV, Act, would be in addition to an order of
maintenance u/S, 125 Cr.P.C.. or under the HMA. The legislative mandate
envisages grant of maintenance to the wife under various statutes, It was nol the

intention of the legislalure that once an order is passed in ecither of the

2009 VI AD {Delhd ) 4606,
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maintenance proceedings, the order would debar re-adjudication of the issue of
maintenance in any other proceeding. In paragraphs 16 and 17 of the judgment,
it was observed that

“16. A conioint reading of the aforesaid Sections 20, 26 and 36 of DV Aci
would clearly e, ' f vizsions of DV _Agr dealing with
maimtenance_gre supplemeniary to the provisions of ether lews e
therefore maintenance can be granted 1o the aggrieved person (5] under the
DV Act which would also be in gddition to gny order of maintenance arising
oui of Sectton 125 of Cr.P.C,

7. On the converse, if anv order is passed by the Family Courr under
Section 24 of HMA, the same would ot debar the Court in the proceedings
arising out of DV Act or proceedings wnder Section 125 of Cr.P.C. institured
by the wifefagerieved person claiming maimienance. However, it cantiot be
laid down as a proposition of law that once an order of maintenarce has
been pazsed by any Courd then the same canrot be re-gdjudicated upon by
any other Court. The lepislmive mandate envisages gront of maiktenance
o the wife under various statures such as HMA, Hindu Adoption and
Muaintenance Act, 1956 { hereinaffer referred o a5 "HAMA'), Section 123 of
CrP.Coaxwellas Section 20 of DV Act. Ax such various slatutes have been
enacted ta provide for the maintenance to the wife and it is nowhere the
intention of the legisloture that once any order is passed in gither of the
proceedings, the satd order would debar re adindication of the issue of
maintenance in any other Court.

(emphasis supplhied)

The Court held that ufS. 2001 ¥d) of the D.V. Act, maintenance awanded
to the aggrieved woman under the D.V. is in addition to an order of maintenance
provided w/S. 125 Cr.P.C. The grant of maintenance under the D.V. Act would
not be a bar to seek maintenance w/S. 24 of HMA.

Similarly, in Tanushree & Ors. v A.S Moorthy,™ the Delhi High Court
was considering a case where the Magistrate’s Court had sine die adjourned the
proceedings w8, 125 Cr.P.C. on the ground that parallel proceedings for

maintenance under the D.V. Act were pending. In an appeal filed by the wife
before the High Court, it was held that a reading of Section 201 )(d) of the D.V,

Act indicates that while considering an application w/S, 12 of the D.V. Act, the
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Court would take into sccount an order of maintenance passed w'S. 125 Cr.P.C,
or any other law for the time being in force. The mere lact that two procesdings
were initiated by a party, would not imply that one would have to be adjourned
sine die. There is adistinction in the scope and power exercised by the Magistrate
under 5.125, Cr.P.C. and the D.V. Act. With respect to the overlap in both

statutes, the Court held :

5. Reading of Sectfon 20(1)(d) of the D.V. Act further shows that the fwe
proceedings are independent of each other and have different scape, thenigh
there is an overlap, Insofitr gp the overlap iy concerned, law has catered for
that eventuglity and laid down that ar the time of consideration of an
application for grant of mainfenance under Section 12 of the LV, Act, the

maintenance fixed wider Section {25 Cr P C. shall be raken into geeount,

{emphasis supplied)

The issue whether maintenance wS. 125 Cr.P.C. could be awarded by the
Magistrate, after permanent alimony was granted o the wile in the divorce
proceedings, came up Tor consideration before the Supreme Court in Rakesh
Mathorra v Krishng Mathomra.>® The Court held that once an order for permanent
alimony was passed, the sume could be modified by the same court by exervising
its power w'S, 25(2) of HMA, The Court held thu :

w16 Since the Parlimnent has empowered the Court Under Section 25¢2)
of the Act and kept @ remedy intact and made available 1o the concerned
party seeking modification, the logical sequitar would be that the remedy
5o prescribed onght to be evercised rather ihan creating multiple channels
of remedy seeking muaintenarce. Onie can wnderstand the situation where
considering the exigencies of the sithation and wrgency in the maiter, a wife
initially prefers an application Under Seciton 125 of ihe Code Io secire
maintenance in order fo sustain heeself fn such matters the wife would
certainly be entitled o have a full-fledged adindicanon in the form of iy
challenge raised before a Competent Cowrt either wndler the Ace Or similar
sueh enactments, Bur the reverse camot be the accepted norn. ™

The Court directed that the application w/S. 125 Cr.P.C. be treated as an
application wS. 25(2) of HMA and he disposed of accordingly.

#* 20 SCC OnlLine SC 23%.



(iii)

(iv)

In Nagendrappa Natikar v Neelamma™ this Court considered a case where
the wife instituted a suit under Scction 18 of HAMA, after signing & consent
letter in proceedings wS, 125 Cr.P.C., stating that she would not make any
further claims for maintenance against the husband. It was held that the
proceedings wS. 125 Cr.P.C. were summary in nature, and were intended to
provide a speedy remedy to the wife. Any order passed u/S. 125 Cr.P.C. by
compromise or otherwise would not foreclose the remedy u/S. 18 of HAMA.

In Sudeep Chaudhary v Radha Chaudhary™ the Supreme Court directed
adjustment in a case where the wife had filed an application under Section 125
of the Cr.P.C., and under HMA. In the 8. 125 proceedings, she had obtained an
order of maintenance. Subsequently, in proceedings under the HMA, the wife
sought alimony, Since the hushand failed 1o pay maintenance awarded, the wife
initiated recovery proceedings. The Supreme Court held that the maintenance
awarded under Section 125 Cr.P.C. must be adjusted against the amount awarded
in the matrimonial proceedings under HMA, and was not to be given over and
above the same.

Dircetions on overlapping jurisdictions

It is well settled thar a wife can make a claim for maintenance under
different statutes. For instance, thene is no bar to seek mainienance il sider
the D.V. Actand Section 125 of the Cr.P.C., or under H.ML.A. 1t would, however,
be inequitable to direct the husband to pay maintenance under cach of the
proceedings, independent of the relief granted in a previous proceeding. If
maintenance is awarded (o the wife in a previously instinsted proceeding, she is
under a legal obligation w0 disclose the same in a subsequent procceding for
maintenance, which may be filed under another enactment. While deciding the
guantum of maintenance in the subsequent proceeding, the civil count/family
court shall take into account the maintenance awarded in any previously

instituted proceeding, and determine the maintenance payable to the claimant,

(014 14 SCC 452,
21997 11 SCC 326
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To overcome the issue of overlapping jurisdiction, and aveid conflicting
orders being passed in different proceedings, we direct that in a subsequent
maintenance proceeding, the applicant shall disclose the previous maintenance
proceeding, and the orders passed therein, so that the Cowrt would take into
consideration the maintenance already awarded in the previous proceeding, and
grant an adjustment or set-off of the said amount, If the order passed in the
previous proceeding requires any modification or variation, the party would be

required 10 move the coneerned court in the previous proceeding.
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(it}
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Payment of Interim Maintenance

The proviso to Section 24 of the HMA (insented vide Act 49 of 2001 w.e.f.
24.09.2001), and the third proviso to Section 125 Cr.P.C. (inserted vide Act 50
of 2001 w.c.f, 24.00.2001 ) provide that the proceedings for interim maintenance,
shall as far as possible, be disposed of within 60 days” from the date of service
of notice on the contesting spouse. Despite the statutory provisions granting a
time-bound period for disposal of proceedings for interim maintenance, we lind
that applications remain pending for several years in most of the cases. The
delayvs are caused by various factors, such as tremendous docket pressure on the
Family Courts, repetitive adjournments sought by parties, epormous time taken
for completion of pleadings at the interim stage itself, etw. Pendency of
applications for mainienance at the interim stage for several years defeals the
very vbject of the legislation.

At present, the issue of interim maintenance is decided on the basis of
pleadings, where some amount of guess-work or rough estimation takes place,
so 1% o make o prima facie assessment of the amount to be awarded. Tt is often
seen that both parties submit scanty material, do not disclose the correct details,
and suppress vital information, which makes it difficult for the Family Courts o
make an objective assessment for grant of inferim maintenance. While there 15 a
tendency on the parl of the wife o exaggeraie her needs, there is & Corresponding
endency by the husband w conceal his acwal income.

It has therefore become necessary to lay down a procedure to streamline
the proceedings, since a dependant wife, who has no other source of income, hag
to take recourse to borrowings from her parents / relatives during the interregnum
to sustain hersell and the minor children, till she begins receiving interim
maintenance.

In the first instance, the Family Court in compliance with the mandate of
Section 9 of the Family Courts Act 1984, must make an endeavour for setlement
of the disputes. For this, Section 6 provides that the State Government shall, in
consultation with the High Courn, make provision for counsellors to assist a

Family Court in the discharge of its functions. Given the large and growing
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(iv)

(v)

(vi)

percentage of matrimonial litigation, it has become necessary that the provisions
of Section 5 and 6 of the Family Courts Act are given elfcct Lo, by providing for
the appointment of marriage counsellors in every Family Court, which would
help in the process of settlement.

If the proceedings for settlement are unsuccessful, the Family Court
would proceed with the matter on merits.

The panty ¢claiming maintenance cither 4s a spouse, or as a patner in a
civil union, live-in relationship, common law marringe, should be required to file
a concise application for interim maintenance with limited pleadings, alongwith
an Affidavit of Disclosure of Assets and Liabilities before the concerned court,
as a mandalory reguirement,

O the basis of the pleadings filed by both parties and the AfTidavits of
Disclosure, the Court would be in a position to muke an objective assessment of
the approximate amount 1o be awarded towards maintenance at the interim slage.

The Delhi High Court in 2 series of judgments beginning with Puneat
Kaur v Inderjiv Singh Sawhney™® and followed in Kusum Sharma v Malinder
Kumear Sharma® (“Kuswin Sharma ™) directed that applications for maintenance
under the HMA, HAMA, D.V. Act, and the Cr.P.C. be accompanied with an
Affidavit of assets, income und expenditure as prescribed, In Kusim Sharma 1%
the Court framed a format of Affidavit of agsets, income and expenditure o be
filed by both parties at the threshold of a matrimonial litigation. This procedure
was extended to maintenance proceedings under the Special Marriage Act and
the Indian Divorce Act, 1869, In Kuxum Sharma 111* the Delhi High Court
maodified the format of the Affidavit, and exiended it o maintenance proceedings
under the Guardians & Wards Act, 1890 and the Hindu Minority & Guardianship
Act, 1956 In Kuswn Sharma IV the Court ook notice that the filing of

Affidavits alongwith pleadings gave an unfair advantage to the party who files

# LR (2001 2) 1 Delli 73.

T 2004» 214 DLT 493.
(M5 217 DLT 706,

2 M ANLDE 2406201 7.
AT — (208 46 DLT 1.

bk
L



{vii)

{viii)

(ix)

(%)

the affidavit subsequently, In this judgment, it was clarified that the Affidavit
must be filed simultaneously by both parties. In Kusum Sharma V' the Court
consolidated the format of the Affidavits in the previous judgments, and directed
that the same be filed in maintenance proceedings.

Given the vastly divergent demographic profile of our country, which
comprises of metropalitan cities, urban areas, rural areas, tribal areas, etc., it was
considered appropriate to elicit responses from the various Staie Legal Services
Authorities (“SLSA).

This Court vide its Order dated 17,12.2019 requested the National Legal
Services Authority (“NALSA™) to submit & report of the suggestions received
from the SLSAs for framing guidelines on the Affidavit of Disclosure of the
Assets and Liabilities to be filed by the parties.

The NALSA submitted a comprehensive report dated 17.02.2020
containing suggestions from all the State Legal Service Authorities throughout
the country. We find the various suggestions made by the SLSAs to be of greal
assistance in finalizing the Affidavit of Disclosure which can be used by the
Family Courts for determining the quantum of maintenance 10 be paid.

Keeping in mind the varied landscape of the country, and the
recommendations made by (he SLSAs, it was submited that & simplificd
Affidavit of Disclosure may be framed 0 expedite the process of determining
the quantum of mantenance.

We feel that the Affidavit to be filed by partics residing in urban areas,
would require to be entirely different from the one applicable to rural areas, or
tribal areas.

For this purpose, a comprehensive Affidavit of Disclosure of Assets and
Liabilities is being attached as Enclosure I and I1 to this judgment.

We have been informed by the Meghalaya State Legal Services Authority
that the State of Meghalaya has a predominantly tribal population, which follows
a matrilineal system of society. The population is comprised of three tribes viz,

the Khasis, Jaintia and Garo tribes. In Meghalaya, the youngest daughter is the

Y Decided by the Delhi High Coun vide Jedpment dated 06082020,
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custodian of the propenty, and takes important decisions refating 1o family
propety in consultation with her maternal uncle. The majority of the population
is employed in the unorganized scctor, such as agriculture. Under Section 10(26)
of the Income Tax Act 1961, the wibals residing in this State are exempted from
payment of income tax,
The Meghalaya State Legal Services Authority has suggested that the
declaration in Meghalaya be made in the format enclosed with this judgment as
Enclosure I11.
Keeping in mind the need for a uniform format of Affidavit of Disclosure
of Assets and Liabilities 10 be filed in maintenance proceedings, this Courl
considers it necessary 10 frame guidelines in exercise of our powers under Article
136 read with Article 142 of the Constitution of India
(a) The Affidavit of Disclosure of Assets and Lisbilities annexed af
Enclosures L, 1T and T of this judgment, as may be applicable, shull be filed
by the parties in all maintenance proceedings. including pending proceedings
before the concerned Family Court [ District Court / Magistrate’s Court, as
the case may be, throughoul the country;

(b)  The applicant making the claim for maintenance will be required 1o file a
concise application accompanied with the Aftidavit of Disclosure of Assets;

{c)  The respondent must submit the reply alongwith the Affidavit ol
Disclosure within a maximum period of four weeks. The Courts may oot
grant more than two oppuortunities for submission of the Affidavit of
Disclosure of Assets und Lisbilities to the respondent.

If the respondent delays in filing the reply with the Affidavit, and seeks
more than two adjournments for this purpose, the Court may consider
exercising the power to strike off the defence of the respondent, if the conduct
is found to be wilful and contumacious in delaying the proceedings, ™

On the failure to file the Affidavit within the prescribed time, the Family
Court may proceed (o decide the application for maintenance on bazis of the

Affidavit filed by the applicant and the pleadings on record;

N Keestslpe » Mikesh Jain, Criminal Appeal Mos. 1129-1 130 /2019 dectdad vide Judgment 24.07,2019,
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(¢}  The above format may be modified by the concemed Court, if the
exigencies of a case require the same, [t would be left to the judicial discretion
of the concerned Court, to issue necessary directions in this regard.

{e)  If apart from the information contained in the Affidavits of Disclosure,
any further information is required, the concemed Court may puss
appropriate orders in respect thereof.

(fy  1f there is any dispute with respect to the declaration made in the Affidavit
of Disclosure, the aggrieved party may seek permission of the Cour lo serve
interrogatories, and seek production of relevant documents from the opposite
party under Onder XT of the CPC;

O filing of the Affidavit, the Court may invoke the provisions of Order
¥ of the C.P.C or Section 165 of the Evidence Act 1872, if it considers it
necessary o do so;

The income of one party is often not within the knowledge of the other
spouse. The Court may invoke Section 106 of the Evidence Act, 1872 if
necessary, since the income, assets and liabilities of the spouse are within the
personal knowledge of the party concerned.

(z)  Ifduring the course of proceedings, there is a change in the financial status
of any party, or there is a change of any relevant circumstances, or if some
new information comes to light, the party may submit an amended /
supplementary affidavit, which would be considered by the court at the time
of final determination.

(h}  The pleadings made in the applications for maintenance and replies filed
should be responsible pleadings; if false statements and misrepresentations
are made, the Court may consider initiation of proceeding w'S. 340 Cr.P.C,,
and for contempt of Court.

(i} Ineasethe parties belong to the Economically Weaker Sections ("EWS™),
or are living Below the Poverty Line (“BPL™), or are casual labourers, the
requirement of filing the Affidavit would be dispensed with.,

(j}  The concerned Family Court / District Court / Magistrate’s Court must
muke sn endeavour 1 decide the LA, for Interim Maintenance by a reasoncd
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arder, within a period of four to six months at the latest, after the Affidavits
of Disclosure have been filed before the court.

(k)] A professional Marriage Counsellor must be made available in every
Family Court,

Permanent alimony
(i) Partics may lead oral and documentary evidence with respect W income,

expenditure, standard of living, etc. before the concerned Court, for fixing
the permanent alimony payable Lo the spouse.

(i) In contemporary society, where several marriages do not last for a
reasonable length of time, it may be inequitable to direct the contesting
spouse o pay permanent alimony to the applicant for the rest of her life. The
dugation of the marriage would be a relevant factor to be taken o
consideration for determining the permanent alimony to be paid,

ity  Provision for grant of reasonable expenses for the marriage of children
must be made at the time of determining permanent alimony, where the
custody is with the wife. The expenses would be determined by taking into
aceount the financial position of the husband and the customs of the family.

(iv)  If there are any trust funds / investments created by any spouse [
grandparents in favour of the children, this would also be taken int

consideration while deciding the final child support.
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Criteria for determining quantum of maintenance

The objective of granting interim / permanent alimony is W ensure that
the dependant spouse is not reduced to destitution or vagrancy on account of the
failure of the mamriage, and not as a punishment to the other spouse. There 15 no
straitjacket formula for fixing the quantum of maintenance to be awarded.

The factors which would weigh with the Court inter alio are the stams of
the parties; reasonzble needs of the wife and dependant children; whether the
applicant is educated and professionally qualified: whether the applicant has any
independent source of income; whether the income is sufficient to enable her to
maintain the same standard of living as she was accustomed to in her matrimonial
home; whether the applicant was employed prior to her marriage; whether she
was working during the subsistence of the marriage; whether the wife was
required to sacrifice her employment opportunities for nurturing the family, child
rearing, and looking after adult members of the family; reasonable costs of
litigation for a non-working wife, ™

In Manish Jain v Akanksha Jain™ this Count held that the financial
position of the parents of the applicant-wife, would not be material while
determining the quantum of maintenance. An order of interim maintenance is
conditional on the circumstance that the wife or husband who makes a cliim has
no independent income, sufficient for her or his support. It is no answer © 4
claim of maintenance thar the wife is educated and could support hersell. The
court must take into consideration the status of the parties and the capacity of the
spouse 1o pay for her or his support. Maintenance is dependent upon factual
situations; the Court should mould the claim for maintenance based on various
fFactors hrought before it

On the other hand, the financial capacity of the husband, his actual
income, reasonable expenses for his own maintenance, and dependant family

members whom he 15 obliged to maintain under the law, liabilities if any, would

8 Refer 1o dosbir Kour Sehpal v Bisnict deoge, Debrodien & O (1997 T8CC 7,
Rafer to Vi Paraovie Parmanr ¥ Parairnde Porencre (20013 13 SCC 112
M Ty 15 5CC RO
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(iv)

be required to be taken into consideration, 10 arrive at the appropriate guantam
of mantenance to be paid. The Courl must have due regard to the stundard of
living of the hushand, as well as the spiralling inflation rates and high costs of
living. The plea of the husband that he does not possess any source of income
ipse facto does not absolve him of his moral duty 1o mainin his wife if he is
able bodied and has educational gualifications,™

A cureful and just balance must be drawn between all relevant factors.
The test for determination of maintenance in marimonial disputes depends on
the financial status of the respondent, and the standard of living that the applicant
was accustomed to in her matrimonial home,

The maintenance amount awarded must be reasonable and realistic, and
avoid either of the two extremes i.e. maintenance awarded to the wife should
neither be so extravagant which becomes oppressive and unbearable for the
respondent, nor shoold it be 50 meagre that it drives the wife o penury. The
sufficiency of the quantum has o be adjudged so that the wile is able to maintain
hersell with reasonable comtort.

Section 23 of HAMA provides stamtory guidance with respect to the
criteria for determining the quantum of maintenance. Sub-section (2) of Section
23 of HAMA provides the following factors which may be taken into
consideration : (i) position and status of the purties, {ii} reasonable wants of the
claimant, {iii) if the petitioner/claimant is living separately, the justification for
the same, (iv) value of the claimant's property and any income derived from such
property, (v) income from claimant’s own eaming or from any other source,

Section 20(2) of the D.V. Act provides that the monetary relief granted to
the aggrieved woman and / or the children must be adequate, fair, reasonable,
and consistent with the standard of living 1w which the agprieved woman was

accustomed to i her matrimonial home,

* Rewnra Solcan v Sumer Shigh Salban (30149 12 SCC 303,
" Chaturbing v Site Boi (2008) 2 8CC 314,
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(v) The Delhi High Court in Bharar Hedge v Smit. Saroj Hegde™ laid down
the following factors to be considered for determining maintenance ;

“{. Smatus of the parties.

2. Reasonable wants of the claimant,

3.The independent income and property of the clafmart.

4. The number of persons, the non-applicant has to mainfain.

5. The amount should aid the applicant to live in a similar lifestvle as
hedthe enfoved in the matrimorial home.

6. Non-applican: s liabilities, if any.

7. Provisions for food, clothing, shelter, educarion, medical attendance
and rreatment efc. of the applicant.

8. Payment capaciiy af Ihe non-applicant.

g, Some guess work it not rided owt while estimating the income of the
non-dapplicant when all the sowrces or correct sources are not disclored.

10, The non-applicans 1o defray the cost of litigation.,

11, The amount awarded n/ 125 Cr.PC is adjustable agains the
amount awarded w' 24 of the det, 17,

(wi) Apart from the aforesaid factors enumerated hereinsbove, certain
additional factors would also be relevant for determining the guantum of
maintenance payable,

{a) Age and employment of parties

In a marisge of long duration, where parties have endured the
relationship for several years, it would be a relevant facior to be taken into
consideration. On termination of the relationship, i the wife is educated and
professionally qualified, but had to give up her employment opportunities to
look after the needs of the family being the primary caregiver to the minor
children, and the elder members of the family, this factor would be required
to be given due importance. This is of particular relevance in contemporary
society, given the highly competitive industry standards, the separated wife
would be required to undergo fresh training to acquire marketable skills and
re-train hersell to secure a job in the paid workforce to rehabilitate herself.
With advancement of age, it would be difficult for a dependant wife 1o get an

casy entry into the work-force after a break of several years,

140 (2007 DLT 16
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(b} Right to residence

Section 17 of the DV, Act grants an aggrieved woman the right to live in
the “shared housshold”, Section 2(3) defines “shared houschold™ w include
the household where the aggrieved woman lived at any stage of the domestic
relationship; or the household owned and rented jointly or singly by both, or
singly by either of the spouses; or a joint family house, of which the
respondent is & member,

The right of a woman to reside in a “shared houschold” defined under
Section 2(s) entitles the aggrieved woman for nght of residence in the shared
household, nrespective of her having any legal interest in the same. This
Court in Satish Chander Afwja v Sneha Ahuja®™ (supra) held that “shared
houschold™ referred to m Scction 2{s) 15 the sharcd household of the
aggrieved person where she was living at the tme when the application was
filed, or at any stage hved 1n a domestic relationship. The living of the
aggrieved woman in the shared household must have o degree of permanence.
A mere fleeting or casual living at differemt places would not constitute 2
“shared household”, It is impertant to consider the intention of the partics,
nature of living, and nature of the household, o determine whether the
premises is @ “sharced houschold”, Section 2(s) read with Sections 17 and 19
of the D.V. Act entitles a woman to the right of residence in a shared
household, irrespective of her having any legal interest in the same. There is
no requirement of law that the husband should be & member of the joint
family, or that the houschold must belong to the joint family, in which he or
the aggrieved woman has any right, title or interest. The shared household
may not necessarily be owned or tenanted by the husband smgly or jointly.

Section 19 (1)f} of the D.V. Act provides that the Magistrate may pass a
residence order inter alig directing the respondent to secure the same level of
alternate accommodation for the agereved woman as enjoyed by het in the

shared household, While passing such an order, the Magistrate may direct the

™ Civil Appeal Mo, 2483/ 2020 decidest wide Judgnaens dated 15002020
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respondent to pay the rent and other payments, having regard to the financial

needs and resources of the parties.

(¢) Where wife is earning some income

The Courts have held that if the wife is earning, it cannot operate as a bar
from being awarded maintenance by the husband. The Courts have provided
guidance on this 1ssuc in the following judgments.

In Shailia & Anr. v Khobbanna, ™ this Court held that merely because the
wife 1§ capable of eaming, it would not be a sufficient ground to reduce the
maintenance awarded by the Family Court. The Court has to determine
whether the income of the wife is sufficient to enable her to maintain herself,
in accordance with the lifestyle of her husband in the matrimonial home.™
Sustenance does not mean, and cannot be allowed to mean mere survival *’

In Sunita Kachwaha & Ors. v Anil Kachwaha ™ the wife had a
postgraduate degree, and was employed as a teacher in Jabalpur, The husband
rsed a contention that since the wife had sutficient income, she would not
require financial assistance from the husband. The Supreme Court repelled
this contention, and held that merely because the wife was earning some
income, it could not be a ground to reject her claim for mamtenance.

The Bombay High Court in Samjoy Damedar Rale v Ralyani Sanjay
Kale*  while relying upon the judgment in Sunita Kachwaha (supra), held
that neither the mere potential to earn, nor the actual earning of the wife,
howsoever meagre, is sufficient wo deny the claim of maintenance.

An uble-bodied husband must be presumed to be capable of carning
sufficient money to maintain his wife and children, and cannot contend that
he is not in a position to eam sufficiently to maintain his family, a5 held by
the Delhi High Court in Chander Prakash Bodhraj v Shila Rani Chander

{2018 12 5CC 199,
Sei ako Decision of 1he Kamataka High Count in £, Svresh v 5 Deepa & O, 2006 Cn T 4754,
2 Chamrthng v Site Bai, (2008} 2 5CC 316,
" Vipel Latkanpal v Snr, Peoja Sharnmn, 2015 30C OmLine HP 1252
2ridy 165CC T4
32020 SCC OnLine Bom 694,



Prakash ™ The onus is on the husband 0 establish with necessary material
that there are sufficient grounds to show that he is unable to rreeintain the
family, and discharge his legal obligations for reasons beyond his control. Tf
the husband does not disclose the exact amount of his income, an adverse
inference may be drawn by the Court.

This Court in Shamima Farooegui v Shahid Khan® cited the judgment in
Chander Prakash (supra) with approval, and held that the obligation of the
hushand to provide maintenance stands on a higher pedestal than the wife.

{d) Maintenance of minor children

The living expenses of the child would include expenscs for foud,
clothing, residence, medical expenses, education of children. Exira coaching
classes or any other vocational training courses to complement the basic
education must be factored in, while awarding child support. Albeit, it should
be 1 reasonable amaunt to be awarded for extra-curricular f coaching classes,
and not an overly extravagant amount which may be claimed,

Education cxpenses of the children must be normally borne by the father.
If the wife is working and earning sufficiently, the expenses may be shared

proportionately between the parties.

(e) Serious disability or ill health

Serious disability or ill health of a spouse, child / children from the
marriage / dependant relative whe require constant care and recurrent
expenditure, would also be a relevant consideration while quantifying

miinlenunce,

“ wiR 1968 Dolhi 174,
45 (2015) 5 5CC TS,
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Date from which Maintenance to be awarded

There is no provision in the HMA with respect to the date from which an
Order of maintenance may be made effective. Similarly, Section 12 of the D.V.
Act, does not provide the date from which the maintenance is to be awarded.

Section 125(2) Cr.P.C. is the only statutory provision which provides that
the Magistrate may award maintenance either from the date of the order, or from
the date of application. *"

In the absence of a uniform regime, there is a vast variance in the practice
adopted by the Family Courts in the country, with respect to the date from which
maintenance must be awarded, The divergent views taken by the Famuly Courts
are : first, from the date on which the application for maintenance was filed:
vecornd, the date of the order granting maintenance; third, the date on which the
summions was served upon the respondent,

From date of applicution

The view that muintenance ought to be granted from the date when the
application was made, is based on the rationale that the primary object of
maintenance laws is 1o protect o deserted wife and dependant children from
destitution and vagrancy. [ff maintenance is not paid from the date of application,
ihe party seeking maintenance would be deprived of sustenance, owing to the
time takeii for disposal of the application, which often runs into several years,

The Orissa High Court in Susmita Mohanty v Rabindra Nath Sahu*' held
that the legislare intended to provide a summary, quick and comparatively
mexpensive remedy to the neglected person. Where a litigation is prolonged,
cither on account of the conduct of the opposite party, or due to the heavy docket
i Courts, or for unavoidable reasons, it would be unjust and contrary to the
object of the provision. to provide maintenance from the date of the order.

In Kanlua Charan fena v. Sme. Nirmala Jena™ | the Orissa High Court was
considering an application w/5. 125 Cr.P.C., wherein it was held that even though

K Bvaran v K. Mavigelamlo & O, 198% (1) APL (HE) o,
T 1996 (I OLRE 361
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the decision to award maintenance either from the dute of application, or from
the date of order, was within the discretion of the Court, it would be appropriute
to grant maintenance from the date of application. This was followed in Arun
Kumar Nayak v Urmila Jena,”™ wherein it was reiterated that dependents were
entitled to receive maintenance from the date of application_

The Madhya Pradesh High Court in Krishia Jain v Dharam Raj Jain™
held that @ wife may set up a claim for maintenance to be pranted from the dute
of application, and the husband may deny iL In such cases, the Court may frame
an issue, and decide the same based on evidence led by parties. The view that
the “normal rule” was o grant maintenance from the date of order, and the
exception was 10 granl maintcnance from the date of application, would be w
inseri something more in Section 125(2) Cr.P.C., which the Legistature did not
intend. Reasons must be recorded in both cases. ie. when maintenance is
awarded from the date of application. or when it is awarded from the date of
order.

The law govemning paymen! of maintenance w'S. 125 Cr.P.C. from the date
of application, was extended to HAMA by the Allahabad High Court in Ganga
Prasad Srivastava v Additional Diserict Judge, Gonda & Ovs.*' The Court held
that the date of application should always be regarded as the stanting point for
payment of maintenance. The Court was considering a suit for maintenance uw/S.
I8 of HAMA, wherein the Civil Judge directed that maintenance be paid from
the date of judgment. The High Court held that the normal inference should be
that the order of maintenance would be effective from the date of upplication. A
party seeking maintenance would otherwise be deprived of maintenance due to
the delay in disposal of the application, which may arise due w paveity of time
of the Count, or on account of the conduct of one of the parties. In this case, there

was a delay of seven years in disposing of the suit, and the wife could not be

# CHEI0) 93 ALC 726 (Ori).
A 1093 (2) MPIR 63,
Y2019 (6) AL RED
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(h)

made to starve till such ime. The wife was held to be entitled o maintenance
from the date of application 7 suit.

The Delhi High Court in Lavlesh Shukla v Rukmani™ held that where the
wife is unemployed and is incurring expenses towards maintaining herself and
the minor child / children, she is entitled to receive maintenance from the date of
application. Maintenance is awarded to a wife to overcome the financial crunch,
which oecurs on account of her separation from her hugband. It is neither a matter
of favour to the wife, nor any charity done by the hushand.

From the date of order

The second view that maintenance ought to he awarded from the date of
order is based on the premise that the general rule 15 to award maintenance from
the date of arder, and grant of maintenance from the date of application must be
the exception. The foundation of this view is based on the interpretation of
Section 125(2) Cr.P.C. which provides :

"t Any such allowance for the matntenance or piterim maintenance and
expenses for proceeding shall be pavable from the date of the order, or, if
s ordered, from the date of the applicarion for maintenance or interim
maimenance and expenses of proceeding, as the case may be. "

{emphasis suppliel)

The words “or. il so ardered” in Section 125 has been interpreted to mean
that where the court is awarding maintenance from the date of application,
special reasons ought to be reconded.™

In Rina Devi v Stare of UP, ¥ the Allahabad High Court on an
interpretation of S.125(2) of the Cr.P.C. held that when maintenance is directed
1o be paid from the date of application, the Court must record reasons. If the
order is silent, it will be effective from the date of the order, [or which reasons
need not be recorded. The Court held that Section 125(2) Cr.P.C. is prima facie

clear that maintenance shall be payable from the date of the order.

20 Ry B BS 102009 decided by the Delhl High Coun - vie Oeder daed 28112019,
£ B Dl & Ovs. v Srave of Ulrar Prodest & Ovs. Z0010Y 69 ACC 19,
MR ER ACC 19,
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{c)

The Madhya Pradesh High Couwrt in Amir Verma v Sangeeta Verma &
Orx.™ directed that maintenance ought to be granted from the date of the onder.
From the date of service of summons

The third view followed by some Courts is thal maintenance ought 1o be
granted from the date of service of summons upon the respondent.

The Kemala High Coun in S Radhakumari v KM.K Nair™ was
considering an application for interim mainienance prefened by the wile in
divorce procesdings filed by the husband, The High Court held that maintenance
must be awarded to the wife from the date on which summons were served in
the main divorce petition. The Court relied upon the judgment of the Calcutta
High Court in Seunir Banerfee v Suwjata Ermcrjf.r:.ﬂ and held that Scction 24 of
the HMA does not contain any provision that maintenance must be awarded from
P :.:ptl:'lﬁt date. The Court may, in exercise of it diseretion. oward mamienance
from the date of service of summons.

The Orissa High Court in Gowrd Das v Pradvamna Kumar Das™ was
considering an application for interim maintenance filed uw/S. 24 HMA by the
wife, in & divorce petition instituted by the husband. The Court held that the
ordinary rule is to award maintenance from the date of service of summons, It
was held that in cases where the applicant in the maintenance petition is also the
petitioner in the divorce petition, maintenance becomes payable from the dute
when summons is served upon the respondent in the main proceeding,

In Kalpana Das v Sarat Kumar Das,™ the Orissa High Court held that the
wife was entitled 1o maintenance from the date when the husband entered
appearance. The Court was considering an application for inferim mainienance
w/S, 24 HMA in a petition for restitution of conjugal rights filed by the wile. The
Family Court awarded interim maintenance to the wife and minor child from the
date of the order. In an appeal filed by the wife and minor child secking

ECRR No. 3522019, degided by the Madhys Pradesh High Count vide Order dated 08,01, 2020,
ATR 1963 Ker 139,

TI0CWN 33,

" 1084 (1T} OLR 44,

W AR 2009 Ori 133,
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maintenance from the date of application, the High Court held that the Family
Court had failed 10 assign any reasons in support of its order, und directed :

"9, .. Learned Judge. Family Court has not assigned any reason as to why
he passed the order of interim maintenance w.e.f. the date of order. When
admittedly the parties are Inving reparately and prima facie it appears that
the Petitioners have no independent source of income, therefore, in our view
arder should have been passed for payment of interim maintenance from

the date of a rance of the Opposite hushand... "
{emphasis supplied)

Discussion and Directions

The judgments hereinabove reveal the divergent views of different High
Courts on the date from which maintenance must be awarded.

Even though a judicial discretion is conferred upon the Court to grant
maintenance cither from the date of application or from the date of the order in
S. 125(2) Cr.P.C., it would be appropriate to grant maintenance from the date of
application in all cases, including Section 125 Cr.P.C. In the practical working
of the provigions relating to maintenance, we find that there is significant delay
in disposal of the applications for interim maintenance for years on end. It would
therefore be in the interests of justice und Fair play that maintenance is awarded
from the date of the application.

In Shall Kumari Devi and Ors. v Krishnan Bhagwan Pathak™, this Court
held that the entidement of maintenance should not be left to the uncertain date
of disposal of the case. The enormous delay in disposal of proceedings justifics
the award of maintenance from the date of application. In Bhuwan Mohan Singh
v Meena™ | this Court held that repetitive adjournments sought by the husband in
that case resulted in delay of 9 years in the adjudication of the case. The delay in
adjudication was not only against human rights, but also against the basic
embodiment of dignity of an individual, The delay in the conduct of the
proceedings would require grant of maintenance to date back to the date of

application.

0 2008 2 SCC 632
8115 6 808 353
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The rationale of granting maintenznce from the date of application tinds
its roots in the object of enacting maintenance legislations, so as Lo enable the
wife to overcome the financial crunch which occurs on separation from the
hushand. Financial constraints of a dependant spouse hampers their capacity to
he effectively represented before the Court. Inorder to prevent a dependant from
being reduced tn destimtion, it is necessary that mamienance is awarded from
the date on which the application for maintenance is filed before the concemed

Court.
In Badshah v Urmila Badshah Godse ™, the Supreme Courl was
considering the interpretation of Section 125 CrP.C, The Court held :

“13.3. ..purposive inferpreiation needs to be given o the provigions of
Section 125 CrPC. dealine with the application of a degtitiie wife or
hapless children or parenis uneler this provigion, the Court i dealing with
the marginalised yections of the spciety. The purpose is to aohieve “social
Jjustice” which is the constitutional visio, entshrined i the Preamble of the
Congtitution of ndic._The Preamble to the Constitution af Indic clearly
vignals thet we have chosen the democratic path under the rule of law to
achieve the goal of securing for all its citizens, justice, lberiy, equardiny amd
fraternity. It specifically highlights achieving their social justice. Therefore,
it becomes the bownden dury of the cowrts fo advance the cawse of the social

justice. While wiving inferpretation 1o o particular provision, fe opurt 15
supposed to bridge the gap between the lnw gnd sociefy. ;
{emphasis supplied)

It has therefore become necessary o issue directions to bring aboul
uniformity and consistency in the Orders passed by all Courts. by directing that
maintenance be awarded from the date on which the application was made belore
the concerned Court. The right to cluim maintenance must date back to the date
of filing the application, since the period during which the mainienance

proceedings remained pending is not within the control of the applicant.

A2 (2014) | SCC 184,
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(it}

(iii}

(1}

Enforcement of orders of maintenance
Enforcement of the order of maintenance is the most challenging issue,
which is encountered by the applicants. If maintenance is not paid in a timely
mannar, it defeats the very object of the social welfare legislation. Execution
petitions usually remain pending for months, if not years, which completely
nullifies the object of the law. The Bombay High Court in Sushifa Viresh
Chhawda v Viresh Nagsi Chhawda™ held thar :

"The direction of interim alimony and expenses of litigation under Section 24
ix ovie of urgency and it must be decided as soon as it is raised and the law takes
care that nobody is disabled from prosecuting or defending the mairimonial
case by starvation or lack af funds. "

An application for execution of an Order of Maintenance can be filed
under the following provisions ;

(a) Section 28 A of the Hindu Marriage Act, 1956 r.w. Section 18 of the Family
Courts Act, 1984 and Order XX1 Rule 94 of the CPC for executing an Order
pussed under Section 24 of the Hindu Muarriage Act (before the Pamily
Conert):

(b} Section 2006 of the DV Act (before the Judicial Magistrate); and

(¢) Section 128 of Cr.P.C. before the Magistrate's Court.

Section 18 of the Famuly Courts Act, 1984 provides that orders passed by
the Family Court shall be executable in accordance with the CPC / Cr.P.C.

Section 125(3) of the Cr.P.C provides that if the party against whom the
order of maintenance is passed fails to comply with the order of maintenance,
the same shall be recovered in the manner as provided for fines, and the

Magistrate may sward sentence of imprisonment for a term which may extend

to one month, or until payment, whichever is earlier.

Striking off the Defence

Some Family Courts have passed orders for striking off the defence of the
respondent in case of non-payment of maintenance, so as to facilitate speedy

disposal of the maintenance petition.

1 AIR 1995 Bom 9.
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In Kaushalva v Mukesh Jain™, the Supreme Court allowed a Family

Court 10 strike off the defence of the respondent, in case of non-payment of
maintenance in accordance with the interim order passed.

(i) The Punjab & Haryana High Court in Bani v. Parkoxh Singh® was

considering a case where the husband failed o comply with the maintenance

order, despite several notices, for a period of over two years. The Court taking

note of the power to strike off the defence of the respondent, held that :

“Law is net that powerless as not te bring the husband to book. If the
husbaned has failed to make the paymeni of maintenance and litigation
expenses fo wife, his defence be struck oul. ™

(iii) The Punjab & Haryana High Court in Mohinder Verma v Sapna,™
discussed the issue of sweiking off the defence in the following words :

"8 Seetion 24 of the Act empowers the matrimonial couwrt o aweard
maintenance pendenie lite and alvo litigation expenses to a needy and
indipent spouse 3o thar the procesdings can be conducted without any
hardship on his or ker part. The proceedings under lhis Seciion are
suntimary in narwre and confers o substantial vight on the applicant during
the pendency of the procesdings. Where this amount is not paid io the
applicant, then the very ebject and purpase of i provieion stands
defeated, No doubt, remedy of execution of decree or arder passed by the
matrimonial court is avaifable ynder Section 284 of the Act, but the same
wotld not be q bar te siriking off the defence of the spouse wha viplafes
the interim order of maintenance and litiganion expenses passed fre the
said Conrt, In other words, the siriking off the defence af the spouse not
heanouring the court'’s imerim order is the insiant refif 1o the needy one
instead af waiting endlessly il {ts execution wnder Section 28A of the Act.
Wiere the spoise whe ix o pay maintenance fails to discharge the
ligbility, the oher spowse conuer be forced 1o adopt (me comnsunning
execution proceedings for realising the amount. Cowrt camror be 4 mite
spectator watching flagrant disobedience of the interim ordery passed by
it xhowing frs helplessness in irs fnstent inplementation, fe wanld, s, be
".I'JF”-'.I"H-”"‘:! even g e abience .:.r_lf'ﬂ.ll_l;' .'|:_||‘J'¢."||'_"H.Fr_' "Jfrai';.t'.frjlr ta Hhet E"fl'.—'f‘.f i
the Act, to strike off the defence of the erring spouse in exercise af iis
inierent power under Section 15§ of the Code of Civil Procedure reod
with Section 21 af the Act rather than to leave the aggrieved poarty 1o seek
fis enforcement through execution ax execution is a long and arduous
procedure. Needless 1o say, the remedy wnder Section 284 of the Act
regarding execution of decree or interim order does not stand obliterated
or extinguished by striking off the defence of the defaulting spouse. Thas,
where the spouse who Is divected to pay the mainienarce arid {ivigation

4 Criminal Appeal Nos. 1129-1130 / 2019 decided vide Judpnent dated 14.07.2019.
4= AR 1996 PEH 175,
OMANUPHIGRA2014.
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expenses, the legal consegquences for its non-payment are that the defence
af the said spouse iy liabie to be struck off. "
(emphasis supphicd)

(iv) The Delhi High Court in Satish Kumar v Meena® held that the Family
Court had inherent powers to strike off the defence of the respondent, 1o cnsure
that no abuse of process of the court takes place.

The Delhi High Court in Smr. Santosh Sehgal v Shri Murari Lal Sehgal ™
framed the following issue for consideration : " Whether the appeal against the
decree of divarce filed by the appellant-wife can be allowed straightway without
hearing the respondent-hushand in the event of his failing ro pay interim
maintenance and liiigation expenses granted to the wife during the pendency of
rhe appeal.

The reference was answered as follows :

"5, The reference to the portion of the j.lrdgme'm' in Bani's caxe extracted here-
in-above would show that the Punjab and Harvana High Court and Origra
Page 2216 High Court have raken an unanimous view that in case the
husberna commits default in payment of inferim maintenance io his wife and
chiidren then lie is not entitled to any matrimonial relief in proceedings by
or against him, The view taken by Punjab and Harvana High Court in
Bani's case has been followed by a Single Judge af this Court in Satich
Kumar v. Meena . We tend to agree with this view ag it is in consonance
witi tive first principle of law. We are of the view thar when a hasband is
nEglipent and does Rol pay matnienance o his wife as awarded by the
Connrt, then how such a person is ensitled ro the relief claimed by him in the
matrimenial proceedings. We have ne hexitation in holding rhat in case the
Rriasberine faile 1o pary maintenance and litigation expenses to his wife granted
by the Court during the pendency af the appeal, then the appeal filed by the
wife against the decree of divorce granted by the trial court in favar of the
hushend has 1o be allowed. Hence the question referred o us for decision
fr answered in the affirmative.”

The Court concluded that if there was non-payment of intenm
maintenance, the defence of the respondent is liable o be struck off, and the
appeal filed by the appellant-wife can be allowed, without hearing the

respondent.

ST 001 (60) DRI 246,
5 AIR 2007 Della 210,
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(V) The Punjab and Haryana High Court in Gurvinder Singh v Murti & O
was considering a cuse where the trial court stuck off the defence of the husband
for non-payment of ad-interim maintenance. The High Court set aside the order
of the trial court, and held that instead of following the comect procedure for
recovery of interim maintenance us provided w/S. 125 (3) or Section 421 of the
Cr.P.C., the trial court erred in striking off the defence of the husband. The error
of the court did not assist in recovery of intenm maintendnce, but rather
prolonged the litigation between the parties.

{vi) The issue whether defence can be struck off in proceedings under Section
125 Cr.P.C. came up before the Madhya Pradesh High Count in Venkateshwar
Dwivedi v Ruchi Dwivedi™ The Court held that neither Section 125(3) of the
Cr.P.C, nor Section 10 of the Family Courts Act either expressly or by necessary
implication empower the Magistrate or Family Court Lo strike off the defence. A
statutory remedy for recovery of maintenance was available, and the power 1o
strike off defence does not exist in a proceeding w8, 125 Cr.P.C, Such power
cannot be presumed to exist as an inherent or implied power. The Court placed
reliance on the judgment of the Kerala High Courtin Davis v Thomas,”™ and held
that the Magistrate does not possess the power 1o strike off the defence for failure
o pay interim mainienance,

Discussion and Directions on Enforcement of Orders of Maintenanee
The order or decrec of mainténance may be enfurced like a decree of a
civil court, through the provisions which are available for enforcing a money
decree, including civil detention, attachment of property, ele. as provided by
various provisions of the CPC. more particularty Sections 51, 55, 58, 60 read
with Order XXI.

i vinder Stngh v Murei & w1 (19900 DMC 555,

WIEEE01EY DMC 103 MP,
Karnataka High Coun affinsed this view in Revirdre Komar v Beruka & Anr, 2008 SCC Onling Kar
451,

T 2007¢4) ILR (Berala) 389,
Boe pko Sekeer Mursain TP, v Maseern & Ora, 2016 (4} TLR [Kernlad 917,

3l



Stnking off the defence ol the respondent is an order which ought o be
passed in the last resort, if the Courts lind default 1w be wilful and contumacious,
particularly 1o a dependant unemployed wife, and minor children.

Contempt proceedings for wilful disobedience may be initiated before the
appropriate Court,
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Final Directions
Lo view of the foregoing discussion as contained in Part B = [ to ¥ of this
Judgment, we deem it appropriate to pass the following directions in exercise of
our powers under Article 142 of the Constitution of Tndia :
{(a) Issue of overlapping jurisdiction
To overcome the issue of overlapping jurisdiction, and avoid eonflicting
orders being passed in different proceedings, it has become necessary to issue
directions in this regard, so that there is uniformity in the practice followed
by the Family Courts/District Courts/Magistrate Courts throughout the
country, We direct that:

(1) where successive claims for maintenance are made by a party
under different statutes, the Court would consider an adjustment or set-
off, of the amount awarded in the previous proceeding/s, while
determining whether any further amount is to be awarded in the
subsequent proceeding;

(1) it is made mandatory for the applicant to disclose the previous

~ proceeding and the orders passed therein, in the su bsequent proceeding;

{iii) if the order passed in the previous procecding/s requires any
modification or vanation, it would be reguired to be done in the same
proceeding.

(b) Payment of Interim Maintenance
The Affidavit of Disclosure of Assets and Liabilities annexed us

Enclosures 1, I and 11 of this judgment, as may be applicable, shall be filad

by both parties i all maintenance proceedings, including pending

proceedings before the concerned Family Court / District Court / Magistrates

Court, as the case may be, throughout the country,

{¢) Criteria for determining the quantum of maintenance
Far determining the quantum of maintenance payable to an applicant, the
Court shall take into account the criteria enumerated in Part B = 111 of the

judgment.
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The aforesaid factors are however not exhaustive, and the concerned
Court may exercise its discretion to consider any other factor/s which may be
necessary or of relevance in the facts and circumstances of a case.
(d) Date from which maintenance is to be awarded
We make it clear that maintenance in all cases will be awarded from the
date of filing the application for maintenance, as held in Part B — IV above.
(e} Enforcement / Execution of orders of maintenance
For enforcement / execution of orders of mainienance, it is directed that
an order or decree of maintenance may be enforced under Section 28A of the
Hindu Mamiage Act, 1956: Section 20(6) of the D.V. Act; and Section 125
of Cr.P.C., a5 may be applicable. The order of maintenance may be enforced
as a money decree of a civil court as per the provisions of the CPC, more
particularly Sections 51, 55, 58, 60 r.w. Oirder A X1,

Before we part with this judgment, we note our appreciation of the
valuable assistance provided by the Ld. Amici Curiae Ms. Anitha Shenoy and
Mr. Gopal Sankaranarayanan, Senior Advocates in this ease.

A copy of this judgment be communicated by the Secretary General of
thix Court, to the Registrars of all High Courts, who would in turn circulate it to
all the District Courts in the States. It shall be displayed on the websile of all
District Courts / Family Courts / Courts of Judicial Magistrates for awareness

and implementation.

rerasnnne PR aeemnrannnene

(INDU MALHOTRA, 1.)
New Delhi, RURTPRUN. ¢ oo
November 4, 2020 (R. SUBHASH REDDY ].)
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Enclosure 1

Affidavit of Assets and Liabilities for Non- Agsrarian Deponenis

, dfo or s'o , aged aboul years, resident of

. o hereby solemnly allirm and declare as under:

A. Personal Information

o e

B,

Name:

Age/Sex:

Qualifications {Educational and Professional):

Whether the Applicant is staving in the matrimonial house / parental home /
separate residence. Please provide the current residential address of matrimonial
home or place of residence and details of ownership of residence, if owned by other
family member.

Date of marriage:

Date of separation:

Genernl monthly expenses of the Applicant (rent, household expenses, medical

hills, transportation, eic.):

B. Details of Legal Proceedings and Maintenance heing paid

Particulars of any ongoing or past legal proceedings with respect to maintenance
or child support betwesn the Applicant and Noa- Applicant.

Whether any maintenance has been awarded in any proceeding arising under the
D.V.Act, Cr.P.C., HMA, HAMA, ete.? [ ves, provide details of the guantum of
maintenance awanded in the proceedings.

If so, provide particulars thereof, alongwith a copy of the Order/s passed,
Whether the Order of maintenance passed in earlier proceedings has been complied
with. If not, arrears of maintenance,

Whether any voluntary contribution towards maintenance has been made/ will be
made in the future? [T yes, provide details of the same,

C. Details of dependant family members

Deails of Dependant family members, if any,
a. Relationship with dependants:
b. Age and sex of dependantfs:

a7
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Disclose if any independent sourcefs of income of the dependamts, including
interest income, assets, pension, tax liability on any such income and any other
relevant details.

The approximate expenscs incurred on account of the dependant.

D. Medieal details if any, of the Deponent and/or dependant I amily memhbers

Whether either party or child /children is suffering from any physical / el
disability, ar any other serious ailment. If yes, produce medical records.

Whether any dependant family member hag serious disability, requiring continuous
medical expenditure. If yes, produce disability certificate and approximate medical
expenditure incurred on such medical treatment.

Whether cither party or child/children or any other dependent family member is
suffering from life-threatening diseases, which would entail expensive and regular
medical expenditure? Il yes, provide details of the same along with summary of

previous details of hospitalisationimedical expenses incurred,

E. Details of Children of the parties

Number of children from the existing marriage / marital relationship/ previous

AT e

MName and age of children

Dietails of the parent who has the custody of the children,

Expenditure for maintenunce of dependant children.

a. Towards food, elothing and medical expenses

b, Towards capenses for education, and a summary of general expensecs

¢. Towards cxpenses, il any, of any extra educational, vocational or professional /
educational course, specialised taining or special skills programme of
dependent childran.

d. Details of any loan, mortgage, charge incurred or instalment plan {being pakl or
payable), if any, on sccount of any educational expenses of children,

Whether any volentary contribution by either of the parties is being made towards

these educational expenses. [T yes, provide details of the same. Also provide an

estimate of any additional contribution that may be reguired,

Whether any linancial support is being provided by a third party for the cducational

expenses of the children?
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F. Details of Income of the Deponent

G.

L
5.
4

Q.

Name of employer:
Dresignation:
Manthly income:
If engaged in Government Service, fumnish latest Salary Centificates or current Pay
Slips or proof of deposit in bank aceount, if being remitted directly by employer.
If enpaged in the private sector, furnish a cenificate provided by the employer
stating the designation and gross monthly income of such person, and Form 16 lor
the relevant period of current employment.
If any perquisites, beaefits, house rent allowance, travel allowance, deamess
ullowunce or any other service benefit is being provided by the employer during
the course of current employment,
Whether assessed o income Lux?
If yes, submit copies of the Income Tux Returns for the periods given below
(i) Ome year prior (o mamage
(i} One year prior W separation
(iii) At the time when the Applaation for maintenance 15 filed
Income from other sources, such as rent, interest, shares, dividends, capital gains,
FDRs, Post office deposits, mutal funds, stocks, debentures, agriculiure, or
husiness, if any, alongwith TDS in respect of any such income.

Furnish copies of Bank Statement of afl accounts for the last 3 years.

Assets (movable and immovable) owned by the Deponent

oo

=

Self-acquived propery, if any:

Properties jointly owned by the parties after marringe:

Share in any ancestral property:

Oither joint properties of the parties (accounts! invesiments! FDRS mutuial funds,
stocks, debentures ete. ), their value and status of possession:

Status of possession of immovable property and details of rent, if leased:

Details of loans taken or given by the Deponent

Brief description of jewellery and ornaments of parties acquired during fafler

marmiage
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Details of transfer deeds or transactions of alienation of properies previously
owned by the applicant, execuied duning the subsistence of the marriage. Also

provide briel reasons for such sale or transaction, il any.

H. Details of Liabilities of the Depunent

i

2.
3
4

Loans, lisbilities, morgage, or charge outstanding against the Deponent, if any.
Dietails of any EMIs being paid.

Diate and purpose of taking loan of incurring any such lisbility:

Actual amount borrowed, if any, and the amount paid upto date of filing the
Affidavik

Any other information which would be relevant to describe current liahilitics of the

Deponenl.

. Self-emploved persons / Professionals | Business Persons / Entrepreneur

Brief description of nature of businessiprofession/vocation/self-employed/work
activity.

Whether the business/profession/ self-employment is camed on as an individual,
sole proprietorship coneern, parinership concerm, LLP, company or association of
persons, HUF, joint family business or any other form? Give particulars of
Applicant’s share in the parmership/business/ professional association/selt-
employment. In case of partnership, specify the share in the profilosses of the
parime s hip.

Nt Tncome from the businessiprofession/ partnership/self-employment.
Business/partnership/self-employment liabilities, if any. in case of such activity.
In cuse of business of company, provide brief details of last audited balznce sheet
to indicate profit and loss of the company in which such party is in business in the
COMpany.

In case nf  partnership firm, provide details of the filings of the last Income Tax
Return of pannership,

In cuse of self-employed individual, provide the filings of the last Income Tax

Return from any such professionalbusinessfvocational activily.

Information provided by the Deponent with respect to the income, assets and

linhilities of the other Spouse

1

Educationil and professional qualifications of the other spousc:

i}



Whether spouse is earning 7 1T 5o, give particulars of the occupation and income of
the spouse.

If not, whether hefshe s staying in hisfher own aceommaodation, or in 3 rented
sceommaodation or in eccommodation provided by employer/business/partnership?
Particulars of asscis and liabilities of spouse as known 1o the deponent, alongwith

any supporting documents,

. Details of Applicant or the other Spouse, in case parties are Non-Resident Indians,

Overseas Citizens of India, Foreign Nationals or Persons living abroad outside
Tvclia.

L

Lyetails of Citizenship, Nationality and current place of residence, il the Applicant
or other spouse is residing abroad ouside India, lemporarily or permanently,
Details of cumrent employment and latest income in foreign currency of such
upplicant/spouse, duly suppurted by relevant documentation of employment and
inconme [romm such foreign employer or overseas instilution by way of employment
letter or testimonial from forcign employer of overseas instiution or larest relevant
bink slalement

Dretails of bousehold wnd other expenditure of such applicantfspouse in foreipn
Jurisdiction.

Details of tax liability of applicantother spouse in foreign jurisdiction,

Details of income of applicant/other spouse from other sources in Indiwforeign
Jurigdiction,

Dretails of expenses incured or conlribution made on account of spousal
mantenance, child support or any other educational expenses, medical treatment
of spouse or children.

Any other relevant detuil of expenses or labilities, not covered under any of the
above headings and any ather liabilities w any other dependant family members in
[ndia or abroad.
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Declaration

[ declare that 1 have made a full and accurale disclosure of my ncome,
expenditare, assets and liabilitics from all sources, | further declare that 1 have no
assets, income, expenditure and Habilities other than as stated in this affidavit,

1 undertake to inform this Count immediately with respect 1o any material change
in my employment, assels, income, eXpenses of any other information included
in this affidavit.

| understand that any false statement in this affidavit, apart from being contempl
of Court, may also constitute an offence undes Section 199 read with Sections
191 and 193 of the Indian Penal Code punishable with imprisonment upto Seven
years and fing, and Section 308 of Indian Penal Code punishable with
imprisonment upto two years and fine. | have read and understood Sections 191,

193, 199 and 209 of the Indian Penal Cuode, 1864,
DEPOMENT

Yerification

Verlicd at __on this _ day of that the contents of the above affidavit

are frue to my personal knowledge, no part of it is false and nothing material has
heen concealed therefrom, whereas the contents of the above affidavit relating o
the asscis, income and cxpenditure of my spouse are based on infarmation
believed 10 be true on the basis of record. 1 further verify that the copies of the
documents filed along with the affidvit are the copics of the onginals.

DEPONENT
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13,

Enclosure 11
Details for Affidavit for Agrarian Deponents (Krishi)

Total extent of the rural land's owned, or the specific share holding in the same
land:

Jamabandis / Mutations (o show ownership

Location of the land owned by the party.

Nature of land : whether wel land or dry land.

Whether such land is agriculiral land or non-agriculiural land:

Nature of agriculiure / horticulture

MNature of crops cultivated during the year :

IF rural fand is not cultivable, whether the same is being used for business, lessing
or other activity

Income generated during the past 3 years rom the land.

Whether any land s taken on lease fhattai (or any other tenm wsed for a lease in the
local wrea of the concemed junsdiction where rural fagriculturad land is located. )
(a} Whether owner of any livestock, such as buffaloes, cows, goas, cattle, pouliry,
fishery, bee keeping, piggery etc., the number thereof wnd Income penerated
therefrom?

{b) Whether engaged in dairy farming, pouliry, fish farming or any other livesiock
aclivity. '

Loans, if any obwained against the land. Furnish dewmils of such loans.

Any vther sources of income :

Liabilities. if any

Any other relevant infuormation



Declaration

[ declare that 1 have made a full and accurate disclosure of my income,
expenditure, assets and liabilities from all sources. [ further declare that I have no
assets, income, expenditure and Labilities other than as stated in this affidavit.

I undertake to inform this Court immediately with respect to any mat erial change
in my employment, assels, iINCoMme, EXPenses or any other information included
iy this affidavit

| understand that any false statement in this affidavit, apart from being contempt
of Courn, may constitute an offence under Section 199 read with Sections 191 and
193 of the Indian Penal Code punishable with imprisonment uplo seven ycars and
fine. and Section 209 of Tndian Penul Code punishable with imprisonment upto
two years wnd fine, 1 have read and understood Sections 191, 193, 199, and 209
of the Indian Penal Code, | B60.

DEPONENT

Verification

that the contents of the above alfidavit are

Verified 11 onthis _ day of
true to my personal knowledge, no part of it is false and nothing materi al by been
concealed therefrom, 1 further verify that the copies of the documents filed along

with the affidavil are the copies of the originals.

DEPONENT

G4
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Enclosure 11
Details for Affidavit lor Agrarian Deponents (Krishi)

Total extent of the rural land/s owned, or the specific share holding in the same
land;

Jamabandis / Mutations (o show ownership

Location of the land owned by the party.

Nature of land : whether wet land or dry land.

Whether such land is agricultural land or non-agricultural land;

Nature of ngricuiture £ horticulture :

Nature of crops cultivated during the year

If rural land is not cultivable, whether the same is being used for business, leasing
or other activity :

Income generated during the past 3 years from the land.

Whether any land is taken on lease fbattai (or any other term used for a lease in the
local area of the concemed junsdiction where rural fapricultural land 1= located. )
{a) Whether owner of any livestock, such as buffaloes, cows, gouts, cattle, poultry,
fishery, bee kecping, piggery cte., the number thereof wd Income gencrated
therefrom?

ib) Whether engaged in dairy Tarming, poelty, lish farming or any other livestock
activity. '

Loans, if any obtained against the land. Furnish details of such loans.

Any other sources of meome :

Liahilities, if any

Any other relevant information ;
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Declaration

I declare that 1 have made  full and accurate disclosure of my income,
expenditure, assets and lHabilities from all sources. I further declare that [ have no
assels, income, expenditure and liabilities other than as stated in this affidavit.

1 undertake to inform this Court immediately with respect Lo any material change
in my employment, assels, income, expenses or any other information included
in this affidavit.

| understand that any false statement in this affidavit, apart from being contempt
of Court, may constitute an offence under Section 199 read with Sections 191 and
193 of the Indian Penal Code punishable with imprisonment uplo seven years and
Fine and Section 209 of Indian Penal Code punishable with imprisonment upto
twio years and fine. 1 have read and understood Sections 191, 193, 199, and 209
of the Indian Penal Code, 1360,

DEPONENT

Verification

Verified it onthis day of____ that the contents of the above affidavit are
true o my personal know ledge, no part of it s false and nothing material has been
concealed therefrom, | further verify that the copies of the documents filed along

with the affidavit are the copies of the originals.

DEPONENT



Enclosure IT1
Affidavit for the State of Meghalaya

. Whether the woman is the youngest daughier of the Gamily.

2. Whether the woman is staving with her hushand in her family property.

3. Whether she has any maternal uncle, who plays a very imponant role in their family
matters, which includes settlement of matrimonial disputes, The woman should also
disclose her clan and her lineage.

4, The woman should dhisclose il her children have adopied the sumame of her mother,
in a5 much as Khasi has been defined ns “a person who adopts the sumame of his
or her mother™,

5. The woman should disclose il she gets any financial assislance from ber clin or
family member.

6. The woman should disclose if her parents are alive more specifically, her mother,
and how many siblings she has.

7. Inevent of a worman not being the youngest daughter, she has 1o disclose who the
youngest daughier is,

8. The woman should disclose if she has amy movable or any immovable property,
self-acquired or inherited from her clan.

9. The woman should disclose if she i married o tribal or non-inbal

The uhove format may be modified or adapted by the concemed Court, as may
be considered approprate.



Declaration

| declare that [ have made a full and accurate disclosure of my income,
expendilure, assets and lisbilities from all sources, I further declare that [ have
no assets, income, capenditure and liabilities other than as stated in this
affidavit.
I undertake Lo inform this Court immediately with respect to any material change
in my employmenl, assels, income, eXpenses ur auy other information included
in this aflidavit.
[ understand that any false statement in this affidavit, apart from being contempl
of Court, may also censtitute an offence unider Section 199 read with Sections
191 and 193 of the Indian Penal Code punishable with imprisonment upto scven
years and fine, and Section 209 of Indian Penal Code punishable with
imprisonment uplo two years and fine, T have read and understood Sections 191,

193, 154, and 209 of the Indian Penal Code, 1860.

DEPONENT
Verillcation
that the contents of the above affidavit

Verified at _ onthis day of

are true 1o my personal knowledge, no part ol iL s false and nothing matenial has
been concealed therefrom, whereas the contents of the above affidavit relating o
the assets, income and expenditure of my spouse are hased on information
believed 1o be tue on the basis of record. | further verily that the copics of the

documents filed slong with the alfidavit are the copies of the onginals,

DEPONENT
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