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For the convenience of exposition, this judgment is divided into the

following parts:-
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Leave granted.

This appeal arises from the judgment and order dated 29.01.2019
(hereinafter, the “Impugned Judgment”) passed by the High Court
of Punjab and Haryana in RSA. No. 2518 of 2004 (O&M)
(hercinafter, the “High Court”), by which the second appeal filed
by the appellants herein came to be dismissed, thereby affirming the
judgment and order dated 12.05.2004 passed by the Court of District
Judge, Faridabad (hereinafter, the “Appellate Court”) holding the
suit instituted by the respondent nos. 1 and 2 respectively herein to

be maintainable.

FACTUAL MATRIX

The description of the parties before this Court, the High Court, the

Appellate Court, and before the Trial Court is tabulated as follows:-

BEFORE BEFORETHE | BEFORETHE | BEFORETHE PARTICULARS
THIS COURT | HIGH COURT | APPELLATE | TRIAL COURT
_ CouRT
Appellants Appellants Appellants Defendanl | Auction
Nos, 1-3 Purchasers and
sons of one of

SLI(C) No. 14461 of 2019
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the judgment-
deblors Le., the
respondent nod.
Respondent | Respondent | Respondent Plaintiffs Wife and
Nos.1-2 | Nes 12 Nos, 1-2 husband,
respectively
through  their
[.Rs, who
purchased  the
suil  properly
from
respondent no.
=N
Respondent | Respondent | Respondent | Defendant |One of the
No.3 No. 3 No. 3 No, 4 judgment-
deblors and
vendor of the
st property.
Respondent | Respondent | Respondent Nefendant | One  of  the
No. 4 No. 4 No.4 No.3 judgment-
debtors and
father of the
| appellants.
Respondent | Respondent | Respandent Defendart | One of  the
No. 5 No. 5 No. =5 No.6 judgment-
deblors and
sister  of  the
respondent nos.
_ 4 &5
Respondent | Respondent | Respondent | Defendant | Decree-holder
Na. 6 No. 6 Na. 6 N, 7 Dbanle.

q, In the year 1970, Duli Chand had availed a loan of Rs. 20,000/ - from

New Bank of India, i.e., the respondent no. 6, to purchase a tractor,

and in lien thereof he had mortgaged his property admeasuring 116

Kanals 13 marlas (hereinafter, “the mortgaged property”), vide a

registered Mortgage Deed dated 06.06.1970. However, it is to be

noted that this appeal pertains to only a portion of the aforesaid

mortgaged property,

more particularly, a

parcel of land

admeasuring 24 Kanals 11 marlas (hereinafter, “the suit property™).

SLP(C) No, 14461 of 2019
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Owing to his failure in repaying the entire loan amount, on
(4.06.1982, the respondent no. 6-bank instituted a suit before the
Sub-Judge, 1st Class, Faridabad, being Suit No. 151 of 1982, for
recovery of the due amount of Rs, 15,529/~ and in the event of
default in repayment, the respondent no. 6-bank prayed for

foreclosure and sale of the aforesaid mortgaged property.

On 12.11.1984, the suit instituted by the respondent no. 6-bank was

decreed ex-parte against the respondent nos, 3 fo 5 respectively, as
the original borrower had passed away during the pendency of the
sujt (hereinafter, the "original decree™). The decree ordered the
recovery of the due amount alongwith costs and interest amounting
to Rs, 22,753/ - (hereinafter, “the decretal amount”). No appeal was
preferred against the original decree and the same had, therefore,

attained finality.

It is only subsequent to the passing of the original decree that, on
13.05.1985, the respondent no. 1 purchased 17 Kanals 2 marlas of the
mortgaged property for Rs. 45,000/~ from the respondent no. 3, ie.,

oneof the judgment debtors and son of the original borrower.

Shortly thereafter, on 25.05.1985, the respondent no. 6-bank moved
for execution of the decree and prayed that the decretal amount be
paid, alongwith costs and interest by way of attachment and sale of

the mortgaged property.

Again, on 24.06.1985, the respondent no. 2 (husband of the

respondent no. 1) purchased another 7 Kanals 9 marlas of the
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11.

12.
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mortgaged property for Rs. 25,000/~ from the same respondent no.
3. Thus, in totality the respondent nos. 1 and 2 respectively,
purchased 24 Kanals 11 marlas of the mortgaged property (which
constitutes the present suit property) for an amount of Rs. 70,000/~
from the respondent na.3, The first purchase was effected before the
execution petition came to be institrted by the respendent no. 6-

Bank and the second purchase occurred after its institution.

Thereafter, the réspondent nos. 1 and 2 respectively, are also said to

have mortgaged the suit property or a portion thereof with the

Ballabgarh Primary Co-op Agricultural and Rural Development

Bank for the purpose of availing a loan.

Meanwhile, the Exccuting Court, wide order dated 08.10.1985,

attached the entire mortgaged property, i.c., 116 Kanals 13 marlas,

as the judgment-debtors failed to make the payment to the

respondent no.6-bank. Consequently, an auction of the mortgaged
property came to be held on 20.06.1988. In the said auction, the

appellants, who are the sons of enc of the judgment debtors, ic,

respondent no. 4, were declared as the highest bidders. The

appellants” bid for a sum of Rs. 35,000/~ for the entire mortgaged

property, was accepted.

On 30.08.1988, the Executing Court confirmed the auction sale. The
delivery of possession in favour of the appellants is also said to have
been completed on 24.06.1989, Later, after a month, on 28.07.1989,
the Executing Court had disposed of the execution proceedings

after recording its satisfaction as regards the fulfillment of the
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4.

15.

16.
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decretal amount and delivery of possession to the appellant-

auction-purchasers.

It is the case of the respondent nos. 1 and 2 respectively that on
05.07.1989, i.e., on a date after the delivery of possession to the
appellant-auction-purchasers, they were denied éccess- to the suit
property. This denial, according to them, gave risc to the cause of
action to file a separate suit, being Suit No. 353 of 1989, before the
Civil Judge (Jr. Division), Faridabad (hercinafter, the “Trial Court™).

This suit is the genesis of the appeal before us.

In the suit, the plaintiffs-respondent nos. 1 and 2 respectively,
prayed for a declaration to the offect that the sale in respect of the
suit property is void and not binding upon their right, title and
interest, and that they continue to be owners in possession. As a
consequential relief, a decree for permanent injunction against the
appellants was also prayed for, and in the alternative, a decree for

possession gua the suit property was sought.

In the aforesaid suit, the Trial Court passed a decree declaring that
the sale in respect of the suit property was void, illegal and not
binding upon the plaintiffs-respondent nos. 1 and 2 respectively,
and that the plaintiffs are the owners of the'suit property. Further, a
decree for joint possession was passed in favour of the plaintiffs-

respondent nos, 1 and 2 respectively:

Aggriecved by the decree, the appellants-auction-purchasers,

preferred an appeal before the Appellate Court. The Appellate
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Court dismissed their appeal and held that the yendor of the
plaintiffs-respondent nos. 1 and 2 respectively (i.e, respondent no.
3) being the joint owner of the mortgaged property was competent
to sell the same and that the plaintiffs-respondent nos. 1 and 2

respectively, are lawful owners of the suit property.

17. Being aggrieved by the aforesaid, the appellants preferred Regular
O Second Appeal No. 2518 of 2004 before the High Court. The High

Court had also dismissed the second a‘ppcal.

18. In such circumstances referred to above, the appellants are here
- before this Court with the present appeal. Vide order dated
15.07.2019, while issuing notice, this Court had directed that the

parties shall maintain status guo.

B. THEJUDGMENT & DECREE OF THE TRIAL COURT

ﬁ 1. Ownership and possession of the respondent nos. 1 and 2

respectively

19. Inorder to ascertain the ownership of the respondent nos. 1 and 2
respectively to the suit property, the Trial Court found it necessary
to determine whether the respondent no. 3 possessed any subsisting
right to the suit property at the fime of transfer in favour of the
plaintiffs-respondent nos. 1 and 2 respectively. While answering
this issue in the affirmative, the Trial Court observed that the
original decree in the suit instituted by the respondent ne. 6-bank
was passed only on 12.11.1986, whereas, the respondent no. 3

executed the sale deed on 24.06.1985. Thercefore, since the suit
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IL

21.
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property was purchased before the passing of the original decree, it
could not be said that the respondent no. 3 lacked any right to
transfer the property. It further held that the attachment of the
property by the Executing Court would not affect the rights of those

parties who had purchased the property prior to such attachment.

However, on the issue of possession, the Trial Court observed that
no evidence had been adduced by the respondent nos. 1 and 2
respectively to establish that they still remained in possession over
the suit property. Hence, it concluded that although plaintiffs were
the owners of the suit property. yet they were not in continuing

POSSCSSIOn.

Knowledge of both the auction sale and the existence of the

mortgage in favour of the respondent no. 6-bank on part of the

plaintiffs-respondent nos. 1 and 2 respectively.

The Trial Court recorded that the plaintiffs-respondent nos. 1 and 2
respectively had purchased the suit property with due diligence as
they had obtained a No Encumbrance Certificate from the Tehsildar
before entering into the sale with the respondent no. 3, and their
names were also mutated in the revenue records. [t further observed
that, owing to the subsequent mortgage of a part of the suit property
by the plaintiff-respondent no. 1 with the Ballabgarh Primary Co-
op Agricultural and Rural Development Bank and its reflection in
the revenue records, there was sufficient material before the
respondent no. 6-bank to ascertain that the plaintiffs-respondent

nos. 1 and 2 respectively had a right, title and interest in the suit
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property and thercby give notice of the proclamation of sale to
them. Flowever, the respondent no. 6-Bank failed to give such notice
and also failed to indicate the same in its affidavit filed under Rule

66 of Order XXI CPC.

72. In such circumstances, the p'I_ai-n't't-f:fs—rcspou‘denl nos. 1 and 2
respectively could not have reasonably had any notice of the auction

e sale or the mortgage that was created by Duli Chand in favour of
the respondent no. 6-bank. It was onlymuch later, i.c., on 05.07.1989,

when the plaintiffs-respondent nos. 1 and 2 respectively were not

allowed to plough their land did they know about the auction sale

~ and the transfer of the property in favour of the appellants.

[II. Manner in which the auction was conducted.

93. The Trial Court found that the manner of conducting the auction of
the mortgaged property in camera, where only the appellants herein
were the bidders along with the auctioning of the entire property
instead of a portion thercof, was contrary to the provisions of law
and that it left little room for doubt that the sale of the suit property
was illegal, void, and not binding upon the plaintiffs-respondent
nos, 1 and 2 respectively, The Court further found that the
respondent nos. 3 to 5 respectively, i.c., the judgment debtors were
specifically debarred from participating in the bidding process by
the Executing Court and that the same was clear from the conditions
of sale. However, in order to circumvent the said restriction, the
appellants, being the sons of one of the judgment debtors, had

participated in the auction on their behalf. Thus, the Trial Court held
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IV,

24,

25,
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that the manner in which the auction was conducted was not

permissible, either in law or in equity.

Maintainability of the suit instituted by the respondent nos. 1 and

2 respectively

The Trial Court noted that the appellants-defendant nos. 1 to 3
respectively failed to make good their case as to how the suit was
not maintainable. It held that the appellants failed to show why the
plaintiffs-respondent nos. 1 and 2 respectively were estopped from
instituting the said suit. Accordingly, the Court answered the issue
of maintainability in favour of the respendent nos, 1 and 2
respectively. Tt must be noted that the argument that the suit would
be barred on account of Rules 99 to 103 of Order XXI respectively,

was not raised by the appellants before the Trial Court.

Relief eranted

The Trial Court held the suit to be maintainable and passed a decree
in favour of the plaintiffs-respondent nos. 1 and 2 respectively. It
declared that the auction sale only insofar as the suit property was
concerned, was void, and did not affect the right, title and interest
of the respondent nos, 1 and 2 respectively. The Trial Court further
held that the respondent nos. 1 and 2 respectively were the lawful
owners of the suit property and granted them' the relidgf of joint
possession of the entire mortgaged property along with the

appellants.
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26. In the first appeal, the Appellate Court affirmed the judgment and
decree passed by the Trial Court, and held that the respondent no.
3, being the joint-owner of the mortgaged property, was competent

to sell the land to the respondent nos. 1 and 2 respectively,

C. THEIMPUGNED JUDGMENT

@ 27, TheHigh Court, initsimpugned judgment, also took note of the fact
that the auction had taken place in camera at the residence of the

Village Sarpanch. 1t further observed that the proclamation of the

saleissued by the Executing Court specifically barred the judgment-

debtors from offering any bid or participating in the said auction.
™ Despite such a prohibition, the appellants had participated in the
auction without obtaining any express permission of the Exccuting
Court. It further lamented that not only were the plaintiffs-
respondent nos. T and 2 respectively kept uninformed about the
auction, the fact of the transfer of the property in favour of the

plaintifis-respondent nos. 1 and 2 respectively was also not

disclosed before the Executing Court.

28. The High Court expressed its concern over the validity of the

auction sale by noting that the suit property admeasuring 24 Kanals

11 marlas, which constitutes merely 1/4' of the entire mortgaged

property, admeasuring 116 Kanals and 13 marlas, was sold for Rs.

70,000/~ to the plaintiffs-respondent nos. 1 and 2 respectively,

| Whereas the entire mqrtgage_d property was sold inauction only for
a meagre amount of Rs. 35,000/ -. It further observed that although

the amount sought to be recovered by the respondent no.6-Bank
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29.

30.
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was only Rs. 22,753 /- and that such amount stood satisfied yet the
plaintiffs-respondent nos. 1 and 2 respectively had been put in a

very precarious position on account of the auction sale.

On the question of maintainability of the suit, the High Court held

that the respondent nos. 1 and 2 respectively could be said to be

“representatives” of the judgment debtor (respondent no. 3) as per

Section 47 of the Code of Civil Procedure, 1908 (for short, “the

CPC”). It held that despite such status, the suit would be
maintainable owing to the fact that the auction sale in the execution
proceedings was a result of fraud, thereby vitiating the entire
proceedings. The Court arrived at the finding that the respondent
nos. 1 and 2 respectively were bona fide vendees, and that a decree
or sale obtained through fraud must not cause any prejudice to
them. The High Court held that despite the auction sale being
confirmed by the Executing Court, a separate suit would be
maintainable, and, stating so, it upheld the decision of the courts
below, although for different reasons, and consequently, dismissed

the appeal preferred by the appellants.

SUBMISSIONS ON BEHALF OF THE PARTIES

Submissions on behalf of the appellants

Mr. Vikas Singh, the learned Senior Counsel appearing for the
appellants would argue that since the decree obtained by the
respondent ne. 6-bank had attained finality as no appeal had been

preferred against it, the judgment-debtor(s) had ne subsisting right,
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title and interest in the mortgaged property for the purpose of
selling a portion of it to the respondent nos. 1 and 2 respectively. It
is well-settled law that a vendor cannot transfer a title to the vendee
better than what he himself possesses. He submitted that the
respondent nos. 1 and 2 respectively could be said to have altained

a derivative title from the respondent no. 3 and accordingly,

stepped into his shoces.

31. Turther, relying on the decision of this Court in M/s Siddamsetty
Infra Projects Pot. Ltd. v. Katta Sujatha Reddy & Ors., reported in
2024 INSC 861, he submitted that the transfer of the suit property
by the respondent no. 3 in favour of the respondent nos. 1 and 2
respectively would be hit by Section 52 of the Transfer of Property
Act, 1882 (for short, “the 1882 Act”), as the principle of lis pendens
continues till the satisfaction of the decree. By placing reliance on
another decision of this Court in Sanjay Verma v. Manik Roy,
reported in (2006) 13 SCC 608, he submitted that no question of
good faith or bona fides arvise as the principle of lis pendens is a
principle of public policy. He urged that this Court must not
encourage pendente lite transactions and regularize the conduct of

such transferces by showing cquity in their favour.

32. He further submitted that the respondent fos. 1 and 2 respectively
were fully aware of the possession being handed over to the auction
purchasers-appellants on 24.06.1986, i.c., during the pendency of the
execution proceedings. At that stage they could have availed

themselves of the remedy available under Order XXI Rules 99 and
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100 respectively but could not have instituted a separate suit. Such
a suit, in his opinion, would also be barred under Section 47 of the
crC.

33. He relied on the decision of this Court in Harnandrai Badridas v.
Debidutt Bhagwati Prasad & Ors., reported in (1973) 2 SCC 467,
N.S.5. Narayana Sarma & Qrs. v. Goldstone Exports (P) Ltd.,
reported in (2002) 1 SCC 662, Asgar & Ors. v. Mohan Varma,
reported in (2020) 16 SCC 230, and Shm.nsh.er Singh & Anr. v. Lt

<

Col. Nahar Singh (D) Thr. Lrs., reported in 2019 SCC OnLine SC
938, to submit that it is a settled position of law that all questions
arising, between the parties to the suit in which the decree was
passed or their representatives, and relating to the execution, o
discharge or sa tisfaction of the decree, shall be determined by the
executing court and not by a separate suit. Such is also the mandate

reflected under Section 47 CPC.

34. Mr. Singh further submitted that no material facts regarding fraud ~
were pleaded in the plaint by the respondent nmos. 1 and 2
respectively as required under Order VI Rules 2 and 4 of the CPC
respectively, hence, no issue regarding fraud was framed by the
Trial Court. He stated that allegation of fraud was raised for the first

time before the High Court.
35. Turthermore, Mr. Singh submitted that as regards the alleged

irregularities in the auction sale, the respondent nos. 1 and 2

respectively could have preferred an application under Order XXI
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37,
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Rule 90. However, even if they had prcferrcci such an application,
they would have still remained unsuccessful since no sale is liable
to be set aside solely on the ground of fraud or irregularity as
regards the price at which the property was sold. He submitted that
an auction sale cannot be reversed solely on the ground of
inadequacy of price. In this regard, he placed reliance on the
decision of this Court in Siddagangaiah v. N.K. Giriraja Shetty,
reported in (2018) 7 SCC 278. He also submitted that due sanctily
must be attached to the auction sale conducted by the executing
court and to make this argument good, he placed reliance on the
decision of this Court in M/s Al-Can Export Pot. Ltd. v. Prestige HM
Polycontainers Ltd. & Ors., as reported in (2024) 9 SCC 94. He
further submitted that a separate suit cannot be allowed to be filed
by the respondent nos. 1 and 2 respectively to overcome the
limitation period which has been prescribed for an application
under Rule 90.

In such circumstances referred to above, the learned Senior Counsel
appearing for the appellants-auction purchasers would submit that
there being merit in his appeal, the same may be allowed and the

impugned judgment passed by the High Court be sct aside.

Submissions on behalf of the respondent nos. 1 and 2 respectively

Per confra, Ms. Aparajita Singh, the learned Senior Counscl
appearing for the respondent nos. 1 and 2 respectively would

submit that no error, not to speak of anv error of law, could be said
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to have been committed by the High Court in passing the impugned

judgrment.

38. She submitted that the separate suit was not barred by Section 47 of
the CPC as the respondent nos. 1 and 2 respectively were “hird
parties” as contemplated under Order XXI Rule 92(4). The said
provision permits a third party to challenge the title of a judgment-
debtor by filing a suit against the auction purchaser wherein the
decree-holder and the judgment-debtor would be necessary parties.
She further submitted that the essentials of Order XXI Rule 92(4)
stood satisfied, and thercfore, the question of maintainability

assumes no I'ClDV'aT'ICC.

39. To fortify her submission on the question of maintainability,
reliance was placed on the decision of this Court in T, Vijendradas
v. M. Subramanian, as reported in (2007) 8§ SCC 751, wherein inan
almost-identical factual situation, the property was fraudulently
auctioned in execution of a decree without notice to the actual
owner. She submitted that the court took note of the fraudulent
conduct of the vendor and held that a judgment or an order
obtained by fraud is a nullity and non-est, and could thereby be
challenged even in a collateral proceeding. Therefore, it was her
view thal the High Court rightly arrived ar the finding that the
appellants had  indulged in fraudulent transactions as a
consequence of which the respondent nos. 1 and 2 respectively

could have challenged the validity of the auction sale even in
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collateral proceedings. Thus, the separate suit in'no manner suffered

from the want of maintainability as per Section 47 of the CPC.

10. To indicate the bona fides of the respondent nos. 1 and 2 respectively,

Ms. Singh submitted that the respondent no. 3 was competent and

had a proper title in law to transfer the suit property also because

the warrant of attachment of the mortgaged properly came to be

= issued only on 08.10.1985, i.c., much after the sale in their favour.
The respondent nos. 1 and 2 respectively had also obtained a No
Encumbrance Certificate from the Office of the Sub-Registrar before

their purchase. The certificate reflected no charge over the property.

o After obtaining these certificates, the respondent nos. 1 and 2
respectively took another loan over the suit property which would

not have been possible if there were encum brances over the

pro perty.

@ 41. She further submitted that given the mandate of Order XXI Rule
66(2)(a), it belies credence that there was a need to sell the entire

> mortgaged property for a paltry amount of Rs. 22,753/-, when just
four years before the auction, the respondent nos. 1 and 2

respectively had paid Rs. 70,000/- for the suit property which

constituted 1/4% of the total extent of the mortgaged property.

Order XXT Rule 66(2)(a) states that whero the mortgaged property is

large and more valuable than the decretal amount, it would be

incumbent upon the Executing Court to order the sale of only such

portion of the mortgaged property which would satisfy the decree.

Ms. Singh contended that the nature of Order XXI Rule 66 is
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mandatory and not directory. To fortify her submission, she relied

upon the decision in the case of Lal Chand v. VIIIth Additional

Judge & Ors., reported in (1997) 4 SCC 356.

Ms. Singh' alluded to the deceitful conduct of the auction
purchasers-appellants by pointing out that, on the date of the
auction, they had purchased the entire mortgaged property for
meagre amount of Rs. 35,000/- in spite of the fact that they were

proscribed from participating in the auction without the permission

of the Executing Court. On the other hand, the respondent nos. 1

and 2 respectively have registered sale deeds in their favour, along

with their names mutated in the revenue record.

[n the last, she submitted that the suit property was lawfully

transferred to the respondent nos. 1 and 2 respectively. The Trial

Court had rightly declared the auction sale to be void on the

grounds of fraud and irregularitics in and during the auction
proceedings. The two appellate courts below could not be said to

have committed any error in refusing to disturb the said findings.

In such circumstances referred to above, the learned Senior Counsel

prayed that there being no merit in the appeal, the same may be

dismissed.

ISSUES FOR DETERMINATION
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45. Having heard the learned counsel appearing for the parties and
having gone through the materials on record, the following

questions fall for our consideration: -

I.  Whether the transfer of the suit property in favour of the
respondent nos. 1 and 2 respectively, is hit by Section 52 of

the 1882 Act and the doctrine of Lis Pendens?

a IL. Whether the respondent nos. 1 and 2 respectively, could
have sought any relief under Rule(s) 89 or 90 of Order XXI

CPC respectively before the Executing Court?

[11. Whether the respondent nos. 1 and 2 respectively, were
“third partics” who could have instituted a separate suit as

per sub-rule (4) of Rule 92 Order XXI CPC?

V. Whether the respondent nos, 1 and 2 respectively, were

_ “representatives of the judgment-debtor” upon whom the

. bar to a separate suit as envisaged under Section 47 CPC
could be said to be applicable?

V. Whether the respondent nos. 1 and 2 respectively, should
have sought the remedy made available to a dispossessed
third party under Rule 99 read with Rules 100 to 102 of
Order XXI of the CPC respectively? If yes, whether the
failure to do so would affect the maintainability of a

separate suit for the same relief(s)?
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ANALYSIS

Whether the transfer of the suit property is hit by Section 52 of the
1882 Act and the doctrine of Lis Pendens?

It was submitted on behalf of the appellants that the decree obtained
by the respondent no. 6-bank had attained finality owing to no
appeal being filed against the same. Therefore, the judgment debtor-
respondent no, 3 could not be said to have any subsisting right, title,
or interest in the suit property to transfer the same to the respondent
nos. 1 and 2 respectively, after the passing of the original decree.
Morcover, it was submitted that the suit instituted by the
respondent nos. 1 and 2 respectively was hit by the doctrine of lis
pendens, and thercfore, that the respondent nos. 1 and 2 respectively
could be said to suffer the same legal rights and obligations as that

of their vendor.

Whereas on the other hand, it was canvassed on behalf of the
respondent nos. 1 and 2 respectively that although the respondent
no.6-bank, in their plaint, prayed for the paymentof the due amount
cither in cash or by way of sale of the mortgaged property, the
original decrec had only provided for the rccovery of the due
amount without specifically directing that the mortgaged property
be sold. In other words, the original decree was a simple money
decree. It was only subsequent to the aforesaid decree that the
mortgaged property came to be attached by the Executing Court
vide its order dated 08.10.1985 due to the failure of the judgment-

debtors in making the payment to the decrce-holder bank.
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Therefore, in the suit instituted by the bank for recovery of money,
the right, title or interest of the mortgaged property was not dircctly
in question, and the transfer of the suit property, after the passing
of the original decree, would not be hit by the doctrine of lis pendens,
especially considering that the order of attachment was made much
later in time. To reiterate, she would submit that the sale deeds in
favour of the respondent nos. 1 and 2 respectively, were excecuted
on 13.05.1985 and 24.06.1985 respectively, whereas, the suit
property was attached only much later, on 08.10.1985.

48. To address this issuc, we shall look into Section 52 of the 1882 Act.
It reads thus:-

“52. Transfer of property pem'ling suit  relating
thereto. — During the pendency in any Cowrl having
athority within the tomits of Tndia excluding the State of
Janimu and Kashmir or established beyond such limits by the
Central Gavernment, of any suil or proceeding which is not
collusive and in whiclt any right to immovable properly is
directly and specifically in question, the property cannol be
transferred or otherwise dealt with by any pearty to the suil or
proceeding so as to affect the rights of arny oflier party therelo
wnder any decree or order which may be made therein, excep!
under the authority of the Cowurt and on such terms as it inay
InIpase.

Explanation. — For the purposes of this section, the
pendency of a suil or proceeding shall be deemed to commence
fram the date of the presentation of the plaint or the
institution of the proceeding in @ Courl of compelent
jurisdiction, and to continue unkbl the suil or proceeding has
been disposed of by a final decree or ovder and complete
satisfaction or discharge of such decree or order, has been
obtained, or has become wnobtainable by reason of the
expiration of any period of limitation preseribed for the
execution thereof by any law for the time bemg in force.”
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49. Section 52 of the 1882 Act stipulates that during the pendency of any
suit in a court of competent jurisdiction in which any right to the
immovable property is directly and specifically in question, such
property cannot be transferred or otherwise be dealt with by any
party to the suit or proceedings with a view to affect or defeat the
rights of any other party under any decree or order. The only
exception that the provision carves out is with regard to a situation
where the transfer of the property is made permissible under the
authority of the court and in accordance with the terms imposed by

the court.

50. The explanation to the section further elaborates that the pendency
of a suit or proceeding shall be deemed to commence from the date
of the presentation of the plaint and would continue until the suit is
disposed of by a final decree, and the “complete sqlisfaction or
disclharge of such decree” has been obtained, unless the same cannot

be obtained due to the expiry of the prescribed limitation period.

51. This Court in Celir LLP v. Sumati Prasad Bafna, reported in 2024
SCC OnLine SC 3727, where one of us (].B. Pardiwala, |.) was part
of the Bench had the occasion to clucidate the essentials of Section

52 of the 1882 Act. The relevant observations. read as under:-

“158, The following conditions otgltt to be fulfilled for the
doctrine of lis pendens to apply:— |

i. There must be a pending suit or proceeding;

ii. The suit or proceeding wust be pending in a competent
court; |

tii. The suit or proceeding must nol be collusive;
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w. The right ko rmmgauhlc property must be directly and

cifically irt question in the sutt or pro geding;
The property must be transferred by a party to the

Iu‘z;.;afmn, and

vi. The alienation nust affect the rights of any other party to

the dispitte.

159. In shorl, the doctrine of lis pendens. wihich Seclion 52
0 Hwe TPA enca; bula!es barc the mms er ot’ i suu 18 |

L] prmc:ple is whcn it is framsjr:rred umfcr thc mm‘tmrtv of rhe
umri and on lepms m:pmcd by it. Where one gf the parties fo
suit property (or ¢ part ofit) g lhnd

if he did not have wotice af the suit or proceeding.”
(Emphasis supplied)

O 52. This Court in Celir LLP (supra) had also emphasized that such a
pendente lite transferee would be bound by the result of the
proceedings irrespective of whether they had notice of the pending

suit or not. In other words, that the lack of knowledge of the

proceedings would not be a valid defence against the applicatiom of

the doctrinie of lis pendens.

a. Whether the suit property was “directly and specificallyy in
guestion” in the suit instituted by the respondent no.6-bank
and the import of the words “anty suit” along with “any right”

occurring in Section 58 of the 1882 Act.

53. The principal contention canvassed on behalf of the respondent nos.
1 and 2 respectively was that Section 52 of 1882 Act will not apply
to the facts of the present case as the suit property was not “directly
and specifically in question” in the suit instituted by the respondent

no. 6-bank which was only for the recovery of money. The

SLP(C) No. 14461 of 2019 Page 24 of 172




54

SLP(C) No, 14461 of 2019

submission although seemingly lucrative yet is flawed in our

considered opinion for the reasons elaborated hereinbelow.

The Transfer of Property (Amendment) Act, 1929 had brought
certain significant changes by way of which the present Section 52
has come into existence. It had substituted the words “active
prosecution” occurring at the beginning of the provision with the
word “pendency” and the words “a contentious suit or proceedings”
was replaced with the words “any suit or proceedings”. Along with
this, an explanation was also inserted in order to clarify that the
pendency of a lis would continue till the satisfaction or discharge of
the decree, or until the satisfaction or discharge of the decree has
become unobtainable by reason of the expiration of the prescribed

limitation period.

There is no gainsaying that by the substitution of the words “a

contentions” with “any”, the scope of the provision has been

widened. We say so because, first, the dictionary meaning of the
waord “contenntious” would be - an adversary, or a litigation between
adverse or contending parties, or a judicial proceeding comprising
of an attack and defense as between opposing parties. By the use of
the expression “a conlentious suil or proceeding”, the application of
the doctrine may have been confined only to those proceedings in
which both the parties were present and actively contesting the
matter. In other words, the provision may have had no application
on ex-parte proceedings where one of the parties had chosen not to

participate.
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It was recognised that such a restricted view would defeat the
purpose of the provision. Section 52 casts an embargo on the partics
to the suit from transferring the property in question, in order to
preserve the subject matter of the lis and to prevent the rights of the
parties from being defeated by alicnations pendente lite. If the
doctrine were made inapplicable to ex-parte proceedings, a party
would deliberately abstain from appearing before the court, transfer
the property during the pendency of the suit, and thus, render the

adjudication of rights in the said suit, infructuous.

Secondly, the words “amy suit or proceeding” has to be read in
conjunction with the expression “in which any right to immovable
property is directly and specifically in question”. Careful attention must
be paid to the words “any right” along with the words “directly and
specifically”. While the former indicates the intention of the
legislature to afford some expansiveness to Section 58, the latter
narrows down its scope. To elaborate, this indicates, on the one
hand, that the scope of the provision isnot con fined to suits wherein
the same right to the properly is in question, while indicating on the
other liand that, that it also cannot be expanded to all suits w herein

any right to the svit property is not directly and specifically

considered by the court.

What then holistically emerges from the amendment is that, under
the pre-amended provision, the suit was required to be actively
contested in relation to any rtight in the immovable property.

However, after the amendment, the pendency of any suit, whether
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contentious or not, is enough. Moreover, even where the suit is not
solely one relating to the same right in the immovable property, if
any right, title or interest as regards such immovable property is
directly and specifically forming part of the subject-matter of the
suit, Section 52 and the doctrine of lis pendens would stand attracted.
In other words, the amendment, considered cumulatively, has

widened the application of Section 52 of the 1882 Act.

59. In this regard, we may refer to the decision of the Full Bench of the
Allahabad High Court in Mahesh Prasad & Ors. v. Musammat
Mundar, reported in 1950 SCC OnLine All 16, wherein the plaintiff
had filed a suit for maintenance, and prayed that it be charged on
the whaole or a sufficient portion of the ancestral property specified
in the plaint. The suit was dismissed by the trial court, however, in
appeal, the appellate court fixed an amount as maintenance by
creating a charge on the property vide its decree dated 21.02.1917,
Sometime on or after 01.04.1930, the property had been sold-to the
transferees. Thereafter, the plaintiff-appellant filed an application
for execution of the decree against the defendants as well as the
transferees, As a result, the executing court had directed the sale of
the properties in execution. The transferees claimed that they were
transferees for consideration and without notice of the charge. One
of the main issues before the High Court was whether the doctrine
of lis pendens would apply to the facts of the case. The Court held
that the want of notice would be immaterial to the application of
Section 52 of the 1882 Act, and the plaintiff would be entitled to

enforce the decree against the property in the hands of the
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transferecs, even if the transferces had purchased the property for
consideration and without notice of the original suit. The Court
concluded that the right to be maintained out of the income of the
immovable property was a “right fo immovable property” which was
directly and specifically in question, thereby atiracting the doctrine

of lis pendens. The relevant observations read thus:-

“The next pontt for consideration is whether scction 52 of the

Transfer of Property Act applied. [[ section 52 applied then
wrm.‘ af no!ue wﬂmg f_:ve rmmatgrmf rmd the widmy wm.dd b

Section 52, as amended by Act XX of 1929, 1s in these

ferms —
“During the pendency in any court having awthority i
British India, or established beyond the limits of British
India by the Governor-General in Council of any suit or
proceeding which is nat collusive and in which miy right
to immoveable property is directly dnd specifically in
question, the property cannot be transferred or
otherwise dealt with by any party to the suit or
proceeding so as bo affect the rights of any other party
thereto under any decree or order which may be made
thevein, except wndey the anthority of the conrt and on
such terms as it may mpose.

Explanation — For the purposes of tus section the
pendency of a suit or proceeding shall be deemed fo
commence from the daie of the presentation of the plaint
ar the institution of ihe proceeding i a court of
competent jurisdiction, and to continue unlil the suit or
proceeding has been disposed of by a final decree or order
and romiplete satisfaction or discharge of such decree or
order hias been obtainied. or has beconte wnobtainable by
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reason of the expiration of any period of limitution
prescribed for e execution thereof by any lmw for the
time being in force.”

The section lias been amended in certain material particulars.
The word ‘pendency’ has been substituted for the words
‘active prosecution”. Thewords ‘any suit or proceeding which
is not collusive’ have been substituted for the words ‘a
contentious suit or proceeding’, and the Explanation has been
mi:iud These amendments were not with Hie object of

amcndnwnt came 1lo force 'Ihe m;hr quebtwn is T _n_:ﬂwru.
a suit filed by a Hindu widow, claiming that she was entitled
lo_be wmainfaied owl of the tncome of lhe properbies
mentioned i the plaint, which she claimed were joint family
properties in which her hushand had had a share anid ﬂqkmi* fara
'hm'"z to_be crea ' ' :

The :rghi ta b mr:mtmned aut of ﬂ e income of intmoveable
: igltt to rty. [t may be
.mentmned Hrm‘ ihe words are not ‘right in the immouveable
praperty’, but “right to bmmoveable property’. The fact that
the Hindw widow claimed that this was property bL’lleTHD
o her hwsband, that she was entitled to be maintained out of
ihe income of thal property, and that she was entitled to have
a charge ereated on the property, all raise guestions rels iting
lo r:szht m mmovegble property. T) he pmn! huwguer is

to Uw vlew ﬂm't in sm:h o case Il can br: 5 azd Hmt rzg!;f Jis)

unmoveable property is divectly and specifically in guestion.
Any doubts that one may have had on the point must be
dt’e’muﬂ to: hiave been set at rvest by the decision of their
Lordships of the Judicial Committee in Syud Bazayel
Hossein v. Dooli Chund [(1879) LL.R. 1 Cal. 402.] . In that
case @ Mohanmmedan widow had claimed a right to be
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mafitained outof certain properties detailed in the plant and
had also claimed that a charge be created, and when the
property was transferred in disregurd of the charge created in
favour of the widow by the decree their Lordships of the
Judicial Committee Theld that the doctrive oflis
pendens applied. It is not for me fo examine whether a
Mohammedan widow is entitled to the maintained oul of
certain properties in the absence of agreement merely on the
ground that she is @ Mohantmedan widow, It is also pot for
me to consider whetlier the charge was rightly created, bul
that being the nature of the suit and a decree creating a charge
havirtg heen passed their Lordships held that it operated gs lis
pendens, and thab, ko oy mind, must sel (s poind at

rest.]...[”

(Emphasis supplied)

60. In Siddagangaiah (supra), the plaintiff had filed a suit against her
defendant-husband for the grant of maintenance and the creation of
a charge on certain properties. After the filing of the suit and before
it came to be decreed, the defendant executed a sale deed gua some
of those properties. This Court by relying on the decision in the case
of Nagubai Ammal & Ors. v. Shama Rao & Ors., reported in (1956)
1 SCC 698, held that when a prayer in the suit secks to create a
charge on a specific property, it is a suit in which the right to
immovable property is directly in question. Further, the lis is said to
commence on the date of the presentation of the plaint and not on

the date of the decree. The relevant observations read thus:-

"“28. Coming to the question of lis pendens, Smt Thoparmnia
had filed the suit in 1968 for the creation of charge of
maintenance, inter alia, on the properiies it queskion.
Explanation to Section 52 of the TP Act makes it clear thal
pendency of asuil or proceeding shall be deemed o comimence
from the date of the presentation of the plaint. Thus, on the
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dafe af execuhan af fhe sale deed on 9-11-1874, the suil filed

¥ r. Thus, the provisions conlained
in qeumn 52 woudd clearl y apply to the case. In Nagubai
Amintal v. B. Shama Rao [Nagubai Ammal v. B. Shanta Rao,
AIR 1956 SC 593] this Court observed: {AIR p. 597, para 9)
9. On this question, as the plamt in OS No. 100 of 1919-20
praying for a charge wwas presented on 6-6-1919, the sale to
Dr Nrr‘njtmda Rao subsequent thereto on 30-1-1920 would
prima facie fall within the mischief of Section 52 of the
Transfer of Property Act, and would be hit by the purchase
by Devamma on 2-8-1928 in the execution of the charge
decree.

Sri K.5. Krishnaswanti Ayyangar, learned counsel for the
appellants, did not press before us the contention urged by
them in the courts below that when a plaint ts presented in
forma pauperis the lis commences only after it is admitted
and registered as.a suil, which was in this case on 17-6-1920),
subsequent to the sale under Ext. VI — u contention directly
appnsed tu the plain language of the Explanation lo Section
3. i | O nd quile rightly, that when a suit
inteniance and theve is a prayer that it be
- ifed properties, if is o suil i1 wineh right to
immmovable propevty s directly m guestion, and the lis
commences on the date of the plaint and not on the date of the
decree, which creates the charge.[...]”
(Emphasis supplied)

filed for ma

61. One could argué that the decrce in Mahesh Prasad (supra) had
specifically mentioned that a charge be created on the property and
the property was alienated after the passing of such a specific
decree, and iL was therefore held that the transaction would be hit
by the doctrine of lis pendens. Whereas in Lhe facts of the present
case, the decree was silent on whether the mortgaged property must
be directed to be sold and hence, the transfer in favour of the

respondent nos. 1 and 2 respectively would not be covered by
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Section 52. In other words, that the decree in the present case was
simply a money decree. This is, mare or less, the argument
canvassed by the counsel for the respondent nos, 1 and 2

respectively.

62. This line of reasoning is plainly defeated by the decision in
| Siddagangaiah (supra) wherein the court had applied the doctrine
- underlying Section 52 even in a situation where the plaint had

prayed that a charge be created on the properties and some of the
properties were sold off before the decree creating a charge came to
be passed. Therefore, one must also look carefully at the prayers
| o sought for in the plaint to ascertain the application of the doctrine

of lis pendens.

63. To substantiate our reasoning, we may also laok into the decision of

the High Court of Madras in Annakkili v. Murugan & Anr., reported

A in 2021 SCC OnLine Mad 1673, wherein the plaintiff had filed a suit
for the recovery ‘of money, and also sought for a direction to be

o~ given to the judgment-debtor to furnish security for the suit claim,
failing which the court must direct that the properties mentioned in

the plaint, be attached. Before any direction could be passed. the

appellant therein purchased one of the properties mentioned in the

plaint. [t was then argued that Section 52 of the 1882 Act cannot be

invoked in case of a simple money suit. The Court held that Section

52 does not state that it is not applicable to suits for recovery of

money, and the provision would not say so, because the

Explanation to the provision states that the pendency of any suit
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‘continues until the suit or proceeding has been disposed of by a final

decree or order and complete satisfaction or discharge of such
decree or order has been obtained. Tt was further held that the
parties must not create new rights in the property till the execution
proceedings are discharged.: The Court underscored that if Section
52 was read as always excluding money suits, despite a specific
prayer in the plaint as regards the attachment of the property, a
decree passed therein would be rendered meaningless, since the
party would be free to alienate the property and there would beno
property available to execute the money decree. The relevant
observations read thus:-

“7.[...)In_this context only, the Suprente Court in the case
V!durlm ex & Traders Pvt H‘d o, Ioﬂfz.f\vartmem Pol.

suil. I‘he reason being that the opemfwn of bar under Section
52 is subject to the power of the Court to exempt the suil
property from the operation L_lf Section 52.1...]"

X0EK

9. A close reading of the Explunation given wder Section 52
makes it abundantly clear and comes to the aid of the first
respondent/decree liolder that for the ptirposes of this section,
the pendency of a suit or proceeding shall be deemed to
commence from the date of presentation of the plaint or the
institution of the proceeding in a courl of competent
jurisdiction. As highlighted above, when the plamfiff/decree
holder had filed the suit and also the LA. No. 1513 of 2009 on
29.9.2009. it goes without seying thal the inlevest on the
lmmavabt'e pra ?ert was di fically in guestion

- ught not to have been sold in
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10. Further, Section 52 daes not say that tie gock
pendens will not apply fo any nioney sufl, becawse s
seclion cannol say so, since the Explanation ' 1 1

52 is copspicuous and explicit that for_the purpose of this
section, the pendency of a suit or proceeding shall be deemed

: o i ' reseitation of the plaint or the
fustitution of the proceeding in g Court of compelent
furisdiction and to continue uritil the suit or proceeding las
been disposed of by a final decree or order and complete
satisfaction_or discharge of such decree or order las been
obtained. Thevefore the true infent of Section 52 with
Explanation is vividly clear that the Defendant or Judgwent
Deblor cannot transfer the suit property from the date of
initintion of proceeding for altachment before judgment v a
pending money. st and moreover, till the execution
proceeding of decree or order oblained is completely satisfied
or disclidred, the niischief of Section 52 with Explanation
aed_Section 53 will overate against the Defendant,
irrespective of the fitct whether it is a money suit or sutk for
intpovable _property, _ingsmuch as Section 52 with
Explanation does not bar application of the principle of lis
pendens to money suit, Law maker of the Transfer of Praperty
Act were careful enouglh to mention in the Explanation that
the pendency of a suit or proceeding shall be deemed to
commerice from (e date of presentation of the plaint or the
institution of the proceeding, wamely, filing of an
Interlocutory Application for Attachmenl Before Judgment.
Moreover, if Section 52 is excluded o momney suil, then the
money decree vbtained after a long contest from a Courl of
compelent § sless, if there is no

64. In a simple morigage, the property is encumbered with the
mortgagee’s interest ir1 it, which means that any purchaser of the

property would receive an interest in the property subject to the
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mortgagee’s rights, irrespective of whether the transfer is with or
without notice of the mortgage, unless there is anything to the
contrary to this offect in the mortgage agreement. It is in the same
breath that we say that a transferee of a mortgaged property will
have only such interest which the mortgagor himself had at the time

of transferring the property.

In the present case, the suil property purchased by the respondent
nos. 1 and 2 respectively, was a parcel of land forming part of the
mortgaged property thatthe original borrower had mortgaged with
the respondent no. 6-bank in liew of the lpan availed by him. When
the bank instituted the suit and described the mortgaged property
in its material particulars along with seeking that the property be
sold in the event of default, the Trial Court could be said to have
been in seisin of a dispute wherein the right or interest in the suit

property was directly in play.

When the respondent nos. 1 and 2 respectively purchased the suit
property, it was a property which was “directly and specifically in
question” in the pending proceedings and hence, stood squarely
covered by Section 52 of the 1882 Actand the principle of lis pendens.
By purchasing a mortgaged property during the pendency of the
suit instituted by the respondent no.6-bank, the respondent nos. 1
and 2 respectively could be said to have agreed to be bound by the
outcome of such procecdings. Their contentions regarding the lack
of knowledge of the proceedings and the procurement of a No

Encumbrance Certificate respectively, to say that they were bona fide
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purchasers, cannot be countenanced as the doctrine of lis pendens
applies to.an alienation during the pendency of the suit irrespective
of whether the transferce had notice of the pcndin_g proceedings or
not. [Seer Sanjay Verma v. Manik Ray, (2006) 13 SCC 608; Usha
Sinha v. Dina Ram, (2008) 7 SCC 144]

Further, once the decree itself recorded the existence of the

mortgage, and the plaint contained a joint prayer for recovery of

money alongwith the sale of the mortgage property, the implication
would naturally be that if the decretal amount remained unpaid, the
amount was to be realized by proceeding against the mortgaged
property in execution. In other words, the mortgage created an
interest in the property in favour of the respondent no. 6-bank, and
the decree also recognized that the property would answer the debt
in the event of default. The decree read thus:-

“2. The plaintiff is a énrzkin'g company incorporated wder
the banking companies (Acquisition and transfer of
Lindertakings) Act, 1980, having its head office nt New Delhi
anid a branch at Nelry Ground Faridabad Sh. V.P. Gupta i
the Manager and Principal Officer of the plaintiff bank. He is
conversant with the fact of the case and is nuthorized and
campetent to institute the present suit vide power of allorney
dt29.4.71. The defendant No.l was given a loan of Rs.

20,000 /- against hypolhecation of his tractor bearing
No.FTRGES84 7 md the personal guarantee of defendant 1o.2
and mortgage of movable property by defendant no. 1. The
defendant no. 1 executed several docwments in favour of the
bank enwmerated in para no. 4 of the plaint, The said amoun
was disbursed fo defendant no, 1 on 31.7.70. Besides

execution GF the documnenis gren above, the defendant np.l
mag!gﬂgeg his_agricultural land with the plaintiff vide

tered niortgage deed. dt. 6.6 70 arnd tfr dctmfs of the
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of loan was to carry interest @ 2 a/o vver the R.B.1. rate with
a minimum of 91,20;0 whicl was subsequently raised lo
15112% The satd amount as to be repuaid in six half yearly in
statements. The defendants remained trregular in payment of
the mmount. They acknowledged their liability by signing
acknowledgment in favour of the plaintiff on various dates,
last of which is 5.6.79, The defendant No 1 &2 died and the
defendants no. la to Tc and defendant no, 2(a) are their legal
heirs. Various demands were made on them lo do so and
herce the present suil.

3. The defendants did not uppear despite service and they
were proceeded against exparte.

4. Int exparte evidence, Sh. S.C. Gupta Assistant Manager af
the plamtiff bank appeared as PW1 and he has supported the
plaintiffs case in all material particulars. The on oath

. statentent of this witness wiich goes uit rebutted, goes Lo
prave the plmntiffs case. Hence, the suil of the plamtiff for
recovery of Rs. 15529.35p. is decreed exparte against the
defendants with costs. Interest @ 15%/0 P.a. is allowed to the
plaintiff on the decretal amaount from the date of institution
of the swit fill the date of 3ealization of the decrefal amount.
Decree sheet be prepared and file be consigned.

Announced.
Dated: 12.11.84"
- (Emphasis supplicd)
68. Therefore, there exists no doubt that the respondent nes. 1 and 2

respectively were pendente lile lransferces of the judgment-debtor(s).

69. Wewould also like to point out at this juncture, that the Trial Court
had unfertunately wmisdirected itself in recording that the
transaction in favour of the respondent nos. 1 and 2 respectively was
made on a date prior Lo the passing of the original decree, when in

actuality, it was made in two tranches i.¢., ong, after the decree came
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lo be passed and another, after the execution petition came to be
filed by the respondent no.6-bank. To put it simply, both tranches
of the transaction in favour of the respondent nos. 1 and 2

respectively were made well after the original decree was passed.

Even going by the Trial Court’s understanding of when the
transactions in favour of the respondent nos. 1 and 2 respectively
were made, for the reasons we have assigned hereinabove, we are
of the view that they would still be hit by the doctrine of lis pendens
since the transactions were made after the institution of the ori ginal
suit by the respondent no.6-bank in which the right and interest to

the mortgaged property was directly and specif ically in question.

Whether the respondent nos. 1 and 2, respectively, could have

sought for any relief under Rule(s) 89 or 90 of Order XXI CPC,

respectively?

Before directly addressing the rival contentions as regards the
maintainability of the suit instituted by the respondent nos. 1 and 2
respectively, we must first look into Order XXI, more particularly,
the various kinds of remedies that are contemplated under Rules 89
to 92 thereunder. We find it necessary to do so because - first, the
counsel appearing for the appellant seems to have made an
argument before the High Court that the plaintiffs-respondent nos,
1 and 2 respectively, should have preferred an application under
Rule 89 of Order XXI CPC before the confirmation of the auction-
sale and upon failing to do so, and allowing the sale to be confirmed,

they would have no remedy.
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72.  Secondly, Mr. Vikas Singh would submit that a sale made during
execution by the executing court must be accorded some sanctity
and not be left vulnerable to general claims of irregularity or fraud.
He would argue that the respondent nos. 1 and 2 respectively must
have preferred an application under Rule 90 immediately after they
got to know of the alleged irregularities. However, even in such a
scenario, several essentials must have been fulfilled for them to
successfully set-aside the sale, Having not fulfilled those essentials,
it is his view that their application under Rule 90 would have also

been unsuccessful.

73. Thirdly, Ms. Aparajita Singh would submit that the separate suit
instituted by the respondent nos, 1 and 2 respectively, would be
maintainable by virtue of Rule 92(4) which comes into play once the

sale is confirmed.

74, Before we specifically address ourselves to these submissions, let us

look inte the scope of these provisions.

a. Scope and application of Rule 89 of Order XXI CPC, with
specific reference to whether pendente lite transferees can

maintain such an application

75.  Order XXI Rule 89 reads thus:-

“89. Application to set aside sale on dr'posrt -
(1) Where imntovable properiy has been sold in execution of
a decree, [any person claiming an interest in the property sold
at the time of the sale or at the time of making the application,
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arachng for or in the interest of such person, | may apply to
have the sale sef aside on his depositing tre Court, —

(a) for payment to the purchaser, a sum equal to five per cent
of the purchase-money, and

(B) for payment, to the decree-holder, the ameown! specified in
the proclamation of sale as that for the recovery of which the
sale was ordered, less any amount which may, since the date
of such proclamation of sale, have been received by the decree-
holder, |

(2) Where a person applies under rule 90 to set aside the sale
of his immouvable property, he shall not, unless he withdraws
his application, be entitled to make or prosecule an
application under tis rule.

(3) Nothing in this rule shall relieve the judgment-debtor
front any ligbility he may be under in respect of costs and
ttterest not covered by the proclamation of sale.”

76, The rule stipulates the procedure for setting aside the sale made in
execution of a decree by (a) any person claiming an interest in the
auctioned property, either at the Hme of the sale or at the time of
making the application under Rule 89 or; (b) by a person acting for
or in the interest of such person. However, such an application
under Rule 89 must mandatorily be accompanied by a deposit
which contains two components - (a) a sum equal to five per cent of
the purchase money paid in the auction sale, which is to be given to
the auction purchaser, and; (b) the amount specified in the
proclamation of sale, less any amount which may have alread y been
received by the decree-holder since the date of such proclamation,

which is te be given to the decree-holder,
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What can be discerned from the aforesaid is that the heart of the
provision lies in the expression, “apply to have the sale set uside on
depositing in Court”. The strict nature of the rule is reflected by the
necessary condition stipulated by the legislature that the sale would
be set-aside only upon the payment of a deposit of the prescribed
amount. In other words, the deposit of the amount stipulated in sub-
rule (1) of Rule 89 is sine qua non for an application secking to set

aside the execubion sale under this rule.

A careful perusal of the rule indicates that it gives the judgment
debtor another opportunity to retain his property, even after the
property issold, by paying the decretal amount to the decree-holder
and compensating the auction purchaser with five percent of the
purchase money. In Challamane Huchha Gowda v. M.R. Tirumala,
reported in (2004) 1 SCC 453, this Court held that Rule 89 provides
the judgment-debtor a final opportunity to put anend to the dispute
and prevent his dispossession from the property, before the sale is
confirmed by the court. If the conditions prescribed under this rule

are satisfied, then the executing court would be obligated to make

an order setting aside the sale, provided that notice is given to all

persons affected t.lnr:rcby, as stipulated under the proviso o Rule
92(2). The relevant observations read thus:-

9. Execution is the enforcement by the process of the court
of its orders and decrees. This s in furtherance of the inherent
power of e court to carry out its orders or decrees. Qyder 21
CPC deals with the elaborate procedure pertaining to the
execution of orders and decrees. Sale is one of lhe methods
enmployed for execution. Rule 89 of Order 21 is the only
means by which a_judgnent-debtor can escape from a sale

Usat has beert validly carried out. The object of the rule js to
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provide a last opportunity to put an end o the dispute at the
instance of the judgment-debtor before the sale Is mnﬁrmed

by the court and also to save his property from dis
Rule 89 postulates two conditions: they are depositing: (1)
sum equal to five per cent of the purchase money to be patd to
the purchaser, (2) of the ainount specified in the proclamation
of sale less any amowntt received by the decree-holder stitce the
date of such proclamation, in the court, [f these two
conditions are satisfied the court shall make an order for
setting aside the sale under Rule 92(2) of Order 21 CPC on
an_application made to it, In other wcrrtie-, then there will be
compliance with the court's order or decree that is sought fo
be executed. Because the purpose of Rule 21 is lo ensure the
carrying out of the orders and decrees of the court, once the
Judgment-debtor carrvies out the order or decree of the court,
the execution proceedings will correspondingly come to an
enid. 1t is to be noted that the Rule does not provide that the
application in a particular form shall be filed to set aside the
sale. Even a aemo with prayer for setting aside sale is
<u]fuerrt mmp!unne with the said Rule. Therefore, upon lhe

' tpliance 1o lh conditions as muui-d

(meh-a_sis; supplied)

79. The question which would then arise is whether a transferee
pendenle lite of the judgment-debtor would also fall within the scope
of the words “any person clabming an interest in the auctioned property”,
There remains very little reason for the courts to extend the benefit
of Rule 89 to the judgment-debtor himself but not to a fransferce

pen.d‘eu-te lite of t’hu_ju-dgmun.t-deblm'.

80. A perusal of the amendment to Rule 89 made by the Amendment
Act of 1976 would prove beneficial in the answering the aforesaid

question. Through the amendment, the waords, “any person, either



owning such property or holding an futerest therein by wirtue of a title
acquired before such sale” was replaced with “any person clanming an
intterest i the property sold at the time of the sale or al the time of making

the application, or acting for or in the interest of such person”.

81. The Andhra Pradesh High Court in Pallepu Poleswari wv.
Tanunisetty Nageswarao Rao and Others reported in 2011 SCC
OnLine AP 601 had looked into what had prompted the legislature
to amend Rule 89 and stated that the impetus wag given by the
decision of a Full Bench of the Patna High Court in Onkar Nath
Jalan @. Ramanand Prasad reported in AIR 1970 Patna 368. In the
said decision, the Full Bench had suggested a change to Rule 89
along the lines of what it thought would truly be in consonance with
the intent of the provision. The amendment was also suggested with
a view to prevent an unnecessary investigation into the nature of
interest that an applicant may have. This suggestion is what has
been verbatim adopted by the Amending Act of 1976, The relevant
observations are thus:

- rompled the Parligment to amend Rule 8 of
Order XXICPC in 1976 appears to be certain administrative
and judicinl steps taken by AL& Patna High Court. Even when
the Rule remained in its unamended form, the Patna High
Court introduced o State amendment fo that Rale in its
application to the State of Bihar, substituting the following
text:

“a judgment-debtor or any pevsow deriving e through
the judgment-debtor, or any person holding an inlerest
i the property at the date of the application wider this
rule.”
(in the place of the words underlined portion al page
535)
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18. The said provision has fallen for tnlerpretation before o
Full Bench of the Patna Fligh Court in Onkar Natl Jalan's
case (supra). The Full Bench look note of the background in
which the Patnia High Court substituled a different provision
and the division of opinion among warious High Courts,

wtiﬁznte__lg. it held that provision as it applied to the State of

Bikar did not warrant that an applicant ymust vy ve s title
to the property. before he can seek the relief af setting aside
the sale. After holding so, the Full Bench made the following
observation:

“Linay. however, state before parting with the case that

the most comprehensive wording and the one which s
ol only consenant with the wunderlying policy of the
amendments bul has besides il the advarntage of
qupiding ynnecessary inveskigation of the nature of
inlerest is that of the Iigh Court of Lalore, prior to
parlition and that of the Nagpur IHigh Court and should
be adopted in pur High Court as well. The amendmen!
stands tius:

or_acting for or in the interest of such a
person.” The decree-holder is inferested in getting
his dues. The auction-purchaser while bidding
knenvs the provision of Qrder XXI, Rule 89. and
recetves the compensation and thereby can hive no
grudge as to why the amount of purchase money is
deposited and sale set aside. No one suffers by the
procedure adopled in the above mnendment and it
may be reaffirmed that no prudent man is likely to
waste fis good money in depositing it for lhe
benefit of the judgment-debtor merely in o a
grafuitous manner.”

19. 1t 15 indeed gratifuing that the text suggested by the Fiull

Bench were adopted verbaking, by the Parlinment and it s

incorporated in Rule 89, in the year 1976."
(Emphasis supplied)

SLP(C] No. 14461 of 2019 I’de 34 0f 172




82. On a bare reading of the aforesaid amendment, it is lucid that the
legislature had consciously widened the ambit of the rule by
undertaking two major changes - firsi, doing away with the
requirement that an applicant under Rule 89 must either own the
property or hold an interest by virtue of a title, and secondly,
expanding the period during which such an interest could have
been acquired from ‘before the occurrence of the sale’ to ‘at the time
of making the application under Rule 89", Therefore, the legislature
very E—onscious!y did away with the requirement of having an
applicant under Rule 89 prove his title or absolute right in the
property. Presently, it is sufficient if the applicant claims an
“interest” in the property sold, either at the time of the auction or at
the time of making the application under Rule 89 or, is acting for or

on behalf of the persons having such interest.

83, We have had the bencfit of looking into a decision of the Madras
High Court in Vootla Virialt and Others v. Tadepalli Subba Rao
and others reported in 1948 SCC OnLine Mad 287, wherein it was
emphasized that the word “interest” occurring in Rule 89 must be
construed quite liberally. Such an interest which is referred to under
Rule 89 may not be sufficient to enforce any claim to the detriment
of the auction-purchaser or the decree-holder and this is probably
why the interest referred to in this rule, may not be successfully
used to prevent the attachment of the praperty and defeat the rights
of the decree-holder. However, the object of this rule is very
different - what Rule 89 seeks to achieve is to provide the decrec-

holder the amount that he is owed and also compensate the auction-
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purchaser in the course of setting-aside the sale - i.c., to set-aside
the sale while not detrimentally affecting the rights of the decrec-

halder or the auction-purchaser. In other words, the decree-holder

is relegated to the same position as if the sale of the property was

riot interfered with atall and the auction-purchaser, in whose favour

the sale has not yet been confirmed and rights are not crystallized,

is instéad compensated. Therefore, even an inchoate right which a

party may have over the praperty may be enough to constitute an

“interest” under Rule 89. The relevant observations are thas:

“I...] 0. 21. R. 89 should be liberally construed and a
restricted interpretfation should not be put upon the words of
that rule.]...]

[ It may be thal the interest may sof be sufficient to be pul

forweard as a shield against the decree-holder's claim, and that

was the-reason why the properties were attached and sold in
execulion of the decree. The ward “interest” in O, 21. R. 89
has got @ very wide miport and showld be construed very
liberally, as Venkatasubba Rao, | observed in the case
abovementioned. Any inichdate riylt which a
gver o property iy be sufficient “inferest” to enable him la
apply wnder 0. 21, R 89.]...]"

(Emphasis supplied)

The mandate of this rule is further strengthened by the time limit
stipulated by the legislature under sub-rule (2) of Rule 92, wherein
the deposit required under Rule 89 has to be made within sixty days
from the date of sale: This time-limit also flows from Article 127 of
the Limitation Act, 1963. A relaxation of this sixty-day period is only
contemplated if, the amount already deposited within this period of
sixty days is found to be deficient for the reason that the depositor

made a clerical or arithmetical mistake. In such a scenario, the court
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fixes an additional time within which the depositor shall make good

that deficiency.

Furthermore, sub-rule (2) goes on to indicate that an app‘lica-tion
under Rule 89 cannot be made when the same person has already
applied under rule 90 for setting aside the sale on the ground of
irregularity or fraud. One cannot allege material fraud or
irregularity to set-aside the sale while simultaneously also wanting

to pay a deposit to set it aside.

On a complete reading, what then becomes obvious is that the

provision is in the nature of a concession, It is intended to provide
the person claiming an interest in the property sold, or a person
acting for or on behalf of the persons having such an interest, a last
opportunity to receive the property, by getting the auction sale set
aside and depositing the amount as stipulated. The payment of the

deposit by such persons, by itself, is reason enough to stop the sale

of the property from being confirmed., We say so because of two

reasons, first, the deposit is in lien of the execution of the decree
which is the sole concern of the exccuting court in such cases, and
secondly, as a sequttur, the deposit of the amount is couched in
mandatory terms alongwith the time limit prescribed, reinforcing
that the sale cannot be set-aside without the deposit, and within

prescribed timeline.

Having explained the scope of Rule 89 in the aforesaid manner and

having arrived at the conclusion that a pendertte lite transferee of the
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judgment-debtor would also be eligible to make an application
undler this rule, we are of the view thateven if the respondent nos.
1 and 2 respectively were willing to make the deposit and sct-aside
the sale as contemplated under Rule 89 of Order XX, they were not
in a position to move an application under this rule, This is because
they were put to knowledge about the auction of the mortgaged
property much after the date of confirmation of sale. The sixty-day
time limit which starts running from the date of the sale, had long v
lapsed. In other words, the stage of the execution proceedings
during which they could have preferred an application under Rule

89 had already passed.

b. Scope and application of Rule 90 of Order XXI CPC

88.  We may now examine the parameters provided for under Rule 90
and whether the respondent nos. 1 and 2 respectively could have

preferred an application under the said rule. Rule 90 reads thus:- <

‘90. Application to set aside sale on ground of
irregularity or fraud. — (1) Where any intmovable property
hins been sold in execution af a decree, the decree-holder, or
the purchaser, or any other person entitled to share in a
rateable distribution of assets, or wiwose interests are affected
try the sale, may apply ta the Court to sel aside the sale on the
ground of a materinl irregularily or fraud in publisiing or
conducting it.

(2) Ne sale shall be set aside on the ground of irregularity or

fraud in publishing or conducting it unless, upon the facts
proved, the Court is satisfied that the applicant has sustained
substantial injury by reason of such irvegularity or fraud.
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(3) No application to set aside a sale under this rule shall be
enteriained wpor any grownd which the applicant could have
taken on or before the date onwhich the proclamation of sele
was drawp up.

Explanation. — The mere absence of or defecl in,
attachment of the property sold shall nol, by itself, be a
ground for setting aside a sale under this rule.”

89. The aforesaid rule contemplates that an application can be made
- under Rule 90 by four categories of individuals - (a) the decree-
holder, (b) the purchaser in such sale, () any other person entitled
to share in a rateable distribution of assets, or (d) any person whose
interests are affected by the sale. The Amendment Act of 1976 had
™ inserted the words “or the purchaser” under Rule 90 and thercby,
clarified that the purchasers in the sale made in execution of a decree

could also prefer an application under this rule.

90. Moving further, the rule states that the aforesaid individuals can

~ apply to the executing court to set-aside a sale that has already been
- conducted on the ground that a "malerial irvegularity or fraud in
publishing vr conducting it" has occurred. Careful attention must be

paid to two aspects herein - First, what constitutes “material”

irregularity or fraud would depend on the facts and circumstances

of each case, and secondly, such material irregularity or fraud must

be as regards the manner of “publishing or conducting” the sale in

execution of a decree,

91.  Along with the aforesaid two-pronged requirement, by virtue of
sub-rule (2) the court must also be satisfied, upen the facts proved,

that'the applicant praying for such sale to be sel-aside has sustained

SLP(C) No. 14461 of 2019 Page 49 of 172




93.

SLP(C) No. 14461 of 2019

a "substantial injury” “by reason of” such material irregularity or
fraud, This sub-rule, apart from indicating that the injury must be
substantial, also denotes that the injury claimed to be suffered by
the applicant must have a direct nexus with the publishing or the

manner in which the sale was conducted.

The respondent nos. 1 and 2 respectively, have made several
allegations as regards the manner in which the sale was conducted
including that of the sale being conducted in camera, the auction
price being inadequate clc. However, they are also of the apinion
that the suit property should not have been attached by the
Executing Court in the first place. Therefore, we find it necessary to
examine whether an application under Rule 90 could have been

made to address any grievances pertaining to attachment.

i.  The maintainability of an application under Rule 90 vis-d-vis

fraud or irregularities pertaining to stages prior to the

proclamation of sale i.c., at the stage of attachment.,

In order to make an application under Rule 90, the applicant must
ensure that the ground which they have taken is not one that they
could have raised on or before the date on which the proclamation
of sale was drawn up. This comes as a caution from sub-rule(3) of
Rule 90. Sub-rule (3) must, however, not be read to mean that the
ground sought to be raised must only be related to a stage which
arrives after the date of drawing up the proclamation of sale. One
must pay careful attention to the words “ grounds which the applicant

coulil have taken” . This refers directly to the ability of the applicant to
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take the same ground on a prior occasion. Necessary context as to
why the legislature felt the need to incorporate this sub-rule can be
derived from the 14 Report of the Law Commission of India (Vol
1. Pg 454-455) which is reproduced thus:

“50. Proclamation of sale. Rules 64 lo 73 comlain

provisions for the sale of property generally. We have dealt

wilh the notice of the proclamation of sale to be given to the

fudgment-debtor under Rule 66, The proclamation which is

dirwon tp under sub-rulg (2) of Rule 66 must cantain several

particuders relating to the description of the property. Under
clause () of sub-rule (2) the court is required fo state in the

proclanation everuthing material for a purchaser to krtow in .
wrder to judge of the nature and value of the property. The

court has to make an approximate estimate of the market

value of the proverty to be stated in the proclamation. This
wirementt has been knoion to cause anuch brouble and
delay, Under the presen! law, an ontission to state the correct
market valie of the property or an undervaluation of it has
been reguvded as a wnaterial irregularity affecting the sale
winder Rutle 90. Iin practice, a fudgmerit-debtor who is intent
upon postponing the sale o iy allows the sale ko be held
knowing that the particulars as r pards the valuation it the
proclameation are defective and thereafter akes an
applicalion under Rule 90 Jor setting aside the sale on the
grownd of a ntaterial rre thmfu ini publishing ar Lcmdumnq
the sale. These proceedings inwvolve delays which may well be
avoided by omitting the ttem of the court's estimate of the
price. The Patna High Court has made what is in our view a
very wholesome and satutary amendment by. adding a proviso
to clause (e) of sub-rule (2) of Rule 66 as follows:

“Provided that no estimate of the value of the property
other than those, if any, made by the deeree- holder and
the judgment-deblor respeciively together with the
statement that the court does not vouch for the accuracy
af eilher shall be inserted in the sale proclanmation.”
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Stmilar amendments have also been made by the 1Tigh Courts
of Calcutta, Madras, Orissa and Punjab. We are of the view
thal clause (e) may itself be amended on these lines.

51. Setting aside of sale. Under Rule 90 a sale of immovable
property in execution of @ decree can be set aside on the
ground of material irregularity or fraud in publishing or
conducting the sale. The right to apply under this Rule is
gtven to the decree-holder or to any person extitled to a share
in the rateable distribution of assefs or whose interests are
affected by !he sa!e H is H'v rrccm!ed Hw! i fm' e

ect of delaying the d.‘.‘lfi?ﬁ[y--ﬂfﬂﬂ'-&"?qmﬂ It is lhfrﬂﬁ)r{f

necessary fo make an amendment in Rule 90 by providing

that no sale shall be set aside-on the ground of any defect in
the proclamation of sale at the instance of any person who did

not ﬂtrand, thou gh _g;zlgn nﬂtsce o ﬁvnear nt the draw:z:g up

yrﬂdamﬂfwr - - t_objectis
by him be_mm the- sule_wgs _held. JrTo'!Iawin_g the
recommendations of the Ubtar Pradesh [udicial Reforms
Committee the Figh Court of Allahabad has added sub-riule
(2) to Rule 90 providing for an award of costs to the decree-
holder or auction-purchaser or boll as against the parky

whose application under Rule 90 has been rejected. Anolther

useful amendment made by the Allahabad | Tigh Court in sub-
rule (1) is to the effect that the opplication to set aside a sale
shall 1ot be entertained unless the applicant deposits such
amount not exceeding 12 per cent of the sum realized at the
sale or furnisties sich security as may be fixed by the court,
except when the court for reasons fo be recorded dispenses
with the requirements of this clase, This provision is
preswmably made in order to compensate the purchascr,
Under Rule 89 the applicant at whose instance the sale is set
aside has lo deposit 5 per cent of the purchase money for
payment to the purchaser, We recommend thal a provision
sindilar to that in the Allahabad amendment be inserted in
Rule 90. A muendment of the Rule on these lines would, in
our opinien, serve to condrol the filing of frivolous
applicalions.”
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(Emphasis supplied)

94. A reading of the aforesaid would indicate that, an omission to state
the correct market value of the property or its undervaluation inthe
proclamation of sale was carlicr considered to constitute a material
irregularity in publishing or conducting the sale under Rule 90.
Therefore, a cunning judgment-debtor, who was already aware that

@ the particulars in the proclamation of sale as regards the valuation
of the property are wrong/defective, could allow the sale to be
conducted without raising an issuc and thercafter, make an
application under Rule 90 with an intent to sel-aside the sale and
postpone the process. Furthermore, it was also suggested that an
® allegation regarding a defect that has occurred in the proclamation
of sale must not be made in an application under Rule 90 at the
instance of those persons who did not attend the drawing up of the
proclamation of sale despite a notice being served upon them, or by
those persons who were present during the drawing up of the
. proclamation, unless an objection was taken before the sale was

conducted,

95. These issues which were identified in the 14% Report were remedied
by the insertion of sub-rule (3) in Rule 90 which stated that the
objections which could have been taken on or before the date on
which the proclamation of sale was drawn up, cannot be brought
under Rule 90. The reason behind 'clarifying this was to fend off such
individuals who may unnecessarily and with a view to prevent the

sale from being confirmed, prefer an applicalion under Rule 90,
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when they could have very-well raised their objection al the

appropriate time and stage,

A recent decision of this Court in G.R. Selearaj (Dead), through I.Rs
v. K.J. Prakash Kumar and Others reported in 2025 INSC 1353
emphasized that as per the mandate of sub-rule (3) of Rule 90, an
applicant cannot, at a belated stage, seck to assail an auction sale,
particularly when there existed a prior opportunity toraise the same
objection before the proclamation of sale was drawn up. Therein,
the applicant had ample opportunity to raise the ground that the
entire property need not be sold to sa tisfy the decree even before the
date of the last proclamation of sale. Therefore, it was held that one
who has acquiesced despite being put to notice would be precluded
from assailing the legality or correctness of the same thereafter. The

relevant observations are thus:

“17. Given the insertion of Qrder XXI Rule 90(3) in the
statufe book with effect from 0i.02.1977, it would be
picurthent upon a_judgrnent debtor or any other interested
person who applies for selting aside an execulion sale, held
thereafter, to satisfu the executin

faken on or before the date on which the proclamation of salp
was drawn up. In effect, if such a ground could have been
takeys by thai aggmmz! wwho seeks setting aside of the sale but
hie failed to do so al the appropriate stage, he would stand
barred. by Qrder XXI Reule 90(3) CPC, from doing so af q
subsequent stage. [tis in this context thal the aforcmentioneid
observations made by this Court in Desh Bandhu Gupta
(supra) gain significgnee as that was a case involvine an
execution sale held after the insertion of Order XXI Rule
3003) CPC and this Court made it clear that. even in the
context of a material frregulority under Order XX1 Rule
66(2)(w) CPC, if the judgment debtor hnd beernt pul an nolice
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by the executing Cmcri but had acquiesced, by taking wno
tmn be ure the date o Rde he wmtld he mecludsd framt

XXI Ruh: 90{ 3) CPC obuviously Lannot pncu: a bar to lius

raising a grownd tiereafter.

18, IMowever, on the facts obtaming presently, we are
convinced that not only were the judgment debtors in the case
ot hand put on nofice at every stage during the exercises
undertaken by the executing Court to reduce the upset price
fromt ane unsuccessful sale ko the otier, they also participated
to an extent wid then chose to refrain from doing so.
Therefore, they do not have the right to claim that they were
not ptt on iotice, though they feebly contended to such e.jfﬁ:ct.
The record clearly negates their clnim in that regard. Having
failed to raise a material irregularity in the context of Order
XXT Rule 66(2)(a) CPC at the appropriate stage; i.e., with
regard to sale of a part of the property being sufficient to
satisfy the decree, if is not open to them to now raise such a
belated plea and blithely place the burden on the executing
Coutri, so as Lo seek setting aside of a sale held as long back as
in the year 2002. Unfortunately, the Fligh Court, having
noted the bar postulated by Order XXI Rule 90(3) CPC i
para 31 of the impugned judgment, failed to give effect to it
assuming fhat the obligation under Order XXI Rule 66(2)(x)
CPC would aperate independently upon the executing Court,
irrespective of the lapse on the part of the judgment debtors.”

(Emphasis supplicd)

97. Finally, the Explanation to Rule 90 also takes forward this
underlying theme that an irregularity or fraud pertaining to stages
prior to the drawing up of the proclamation of sale could also be
brought within the ambit of Rule 90, provided an opportunity to
raise the same did not exist earlier. It states that “the mere absence of,

or defect in, attachment of the property sold shall not, by itself, be a ground
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for setting aside a sale wnder this rule’. It is necessary for us to
understand the import and rationale behind this Explanation to
ascertain whether grievances which specifically relate to attachment

can be brought within the ambit of Rule 90. If yes, thon what kind?

98. The 27t" Report of the Law Commission (Vol 1, pg 206-207) had
made some observations regarding the explanation which came to

be added to Rule 90. They are as follows:

d Ovrder XX1, rule 90 and absence af attachment
The question _whether _absence of. or irregularity i

attachment is. a defect in the " publication or conduci of the
sale” has been discussed in several decisipns. At one extrere
is the view that attachment is nol necessary al all before suIe.
Al the other extreme stands the wiew that sale withouf
attachiment is void, A third view is, thal atbachment is an
irregildrity, but mot in publishi me or conducting the sale.
According to the fourth view, a sale is not a nulliby because
of 4 defecf i1 the attachment or want thereof, but if it causes
_substantial fniury", it can be set aside wnder rule 90. The
last view seeins to be the correct one, The object of attaclment
is fo bring the property under the control of the court, and in
the case of innmovable pro erty one of the reguirements is that
the order of attachment should be mclﬂgglg proclaimed. The

main object of the proclamation is to give publicity to the facl
that the sale of the proclaimed property is in contcmgfatmm

The publicalio of Ure attactunent is thus a st
the proclamation of the sale.

The question whether it is necessary to msert a provision o
clarify the position on the subject, has beew considered. In the
draft Report which had been circulated, an Explanation had
been proposed to rule 90 to the effect that absence of or defect
in attaclment shall be regarded as an trregularity wnder this
rile; After same consideration, it has been decided that no
suclt provision need be inserled,”

(Emphasis supplied)
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The 27t Report pointed out that, prior to the insertion of the
Explanation, several courts were faced with the issue of whether the
absence of, or irregularity in the attachment of a property would
constitute a defect in the “publication or conduct of the sale”. Several
decisions gave divergent opinions. Some operated in extremes i.e,
the first view was that an attachment is nol necessary at all for
conducting a sale and the second view was that a sale conducted
without an order of attachment is void and a nullity. A third view
was that matters pertaining to attachment would constitute an
irregularity but would, however, remain outside the scope of Rule
90 since they would not amount to an irregularity in “publishing or
conducting the sale”. The Law Commission found merit in an
alternate fourth wview which stated that a sale which has been
conducted in the absence of attachiment or a defect in attachment
must not automatically be considered as null and void. Such a defect
in the attachment or the want thereof, must cause substantial injury

for Rule 90 to be applicable to it.

Therefore, the Law Commission subscribed to the idea that
irregularitics pertaining to attachment must not completely be taken
away from the purview of Rule 90. This is plainly cvident from its
implicit disagreement with the third view taken by a fow decisions,
as aforementioned. However, it was emphasized that a sale would
be set-aside, only if the defect in the attachment or the absence of
attachment, causes “substantial injury” to an applicant under Rule
90. Meaning thereby, that if the process involved in publishing or

conducting the attachment of a property is riddled with a material
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irregularity or fraud, interference can be justified under Rule 90 if

substantial injury is proved. The intention was that, just the mere

pointing out of the absence of attachment or a defect in attachment,
by itself, must not be construed as nullifying the entire sale and
thercby, giving rise to substantial injury as a very natural
consequence. In other words, substantial injury is not automatic or
implicit in these scenarips. If it were assumed so, then all
applications under Rule 90 pertaining to such facts and
circumstances would always be allowed and the sale would be sct-
aside. That would be a very extreme position ta take. Due emphasis
must be placed on the words “mere” present in the Explanation to
reconcile the wording of the Explanation with the aforesaid
intention of the Law Commission. This indicates that, apart from
pointing out the defect in the process of attachment or the absence
of attachment itself, one must move a step forward and also
specifically plead as to how substantial injury has been caused,
similar to what has already been mandated under sub-rule (2) of
Rule 90 This Explanation only clarifies and takes forward the intent

already evident from Rule 90 and sub-rule (2) thercof.

101. The fourth alternate view endorsed by the 27 Report is the decision
of the Madras High Court in K. Swaminatha iyer v. K.G.
Krishnaswami Iyer and Others reported in 1946 SCC OnLine Mad
189, wherein emphasis was placed on “whether substantial injury
was caused” due to the absence of a subsisting attachment order for
interference to be justified under Rule 90. The relevant observations

are thus:
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“As regards the second contention that the Court had no
jurisdiction tosell the house as the attachment had censed, if
is to be observed that this Court has held in a series of cases
that a sale of woumovenble property wilthoul previous
attachment is not null ond void and that the pnussion to
attach before the sale s only an irregularity which renders
the sale liable to be set aside if substantial injury is proved.

[

[...[The position therefore is this: Attaclunent is o necessary
prelintinary Ia a judicial sale, bul a sale without attackment

wiiich reradz:rc the sale lighle to be sel aside under 0. 21. R.

90 if sybstantial infury is proved.

Are the plamtiffs then entitled to avoid fthe sale fo
Sundararaja Pillai so far as their shares are concerned? Their
father, the first defendant, failed to toke any steps bo luve the
sale set astde under Q. 21, R. 90 on account of the
irregularity. presumably because no substantial njury had
resulted. Nor did they avail themselves of thal remedy which
was open to them also as “persons whese interests are affected
by ke sale.”  [See Bubaneshwar Prasad — Napayan
Singh v, Biharilal]. Even in the present procgedings they
have nat aff:zmmed to prove any su bslanhm’ iy by H?ﬂ‘;f-ln

the order jor sale,

[f pmission fo_gttach does not aff _
Court to sell and is a mere (rregularity, the purchaser's title

mmwi m. Ll ;,eems fo us, be d:m]aced by _aity zmtrzwdr:n

resor P to the statutory re'mcdu  provided by Q. 21, K. 90. ﬂ‘:m‘
remedy nol haging been availed of, the purchaser's title has
beconte unassailable und the appeals must fail."”

(Emphasis supplied)

102. The 541" Report of the Law Commission of India (Vaol 1, pg 186)

took the discussion made in the 27t Repoit forward and suggested

SLP(C) No, 14461 of 2019 Page 59 of 172



that the Explanation, as we sce it today, be inserted in Rule 90 in

order to put the matter to rest and obviate any further confusion.

103. That rule 920 concerns itself with material irregularities and fraud
occurring in the process of sale and these causing substantial injury,
at any stage of the sale, even prior to the proclamation of sale, is also
brought forth from the decision of this Court in Satyanarain
Bajoria and Another v. Rammarain Tibrewal and Another reported
in (1993) 4 SCC 414. Therein, after the decree was passed, the
judgment-debtor deposited the decree amount in satisfaction of his
debt. However, after about three years, the decree-holder had filed
an application before the executing court claiming an additional
amount. In execulion of this application, the property of the
judgment-debtor came to be sold. It was of note that the decree-
holder himself had purchased the property in the auction sale.
Furthermore, before the expiry of the sixty-day period as provided
under Article 127 of the Limitation Act, 1963, the sale was confirmed
by the executing coutt. In such circumstances, the judgment-deblor
had preferred an application under Rule 90 within the preseribed
period of limitation for setting aside the sale alleging that he had no
knowledge of the sale whatsoever because no process had been
served on him at any stage. The notice published in the newspaper
during the time of proclamation of sale also deliberatel v contained
incorrect particulars to misguide the judgment-debtar. Upon a
detailed consideration of the evidence and the oral testimony of
several witnesses, the executing court concluded that no natice was

served as prescribed under Rules 22 and 54 respectively, upon the
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judgment-debtor and since, “substantial injury” was caused to him,
the application under Rule 90 must be allowed. The relevant
observations are reproduced hercinbelow:

“13. [..J1t will be noticed that the decree was passed as far
back as 1964. The present application was filed in 1968 more
than 2 years after dismissal of earlier execution application
and, therefore, for further proceedings tn pursuance of a fresh
execution application, Mhe court was duty bound fo issue
= notice and serve notice of the execution application on the
- iudement-deblor as provided for in Order 21 Rule 22 of the
Code which contemplates inter alia that if an application for

| 1s made more than bwo vears after the date of the

Ihc wm! execubing the derree shall fssue a uaffw Lo

.uoi be emru!ed acmmsi Inipn, l'he Irzst‘ ordt’r umn’e i the earlier
execution application was on November 29, 1965 and the
second execution application was filed move than kwo years
thereafter ie. in 1968. Therefore, issuing of nolice under
Order 21 Rule 22 was inandatory. The idea of issuing such a
iotice i3 to ascerfain whether the averments as to the amount
being claimed in the execution application are true or
) mcorrect, Besides, even if the mmount was due, the judginent-
' debtor could have paid it and he was deprived of this
opportunity to clear off dues, if any, under the decree, It is
only after the seroice of notice under Order 21 Rule 22 of the
Code and fatlure of the judement-debtor to pay the decrelal
iatrrourt, as claimed, that the decree-holder takes recotirse fo
proceedings under Orvder 21 Rule 54 of the Code. |...]

14. Itauil] be noticed that sub-rule (1) of Rule 54 of Order 21

of the Code conteniplates an order of prohibition fo be served

ort_the ntgg:m,rzt-cieb.!nr from transferring or charging the

caperty souglif lo be sold 1s

mmwnlile property. This is for the benefit of the decree-
holder. Even at this stage if the judgment-debtor had notice

of attachment, he could pay the balance decretal amount and
thereafter attachment would either not be effected and if
n!readu effected would be wacafed. Sub-rule (1-A)
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conttemplates that this order shall also require the judgment-
debtor to attend court on a specified date, to take notice of the
date o be fixed for settling the terms of the proclamation of
sale provided vnder Rule 66 of Order 21 of the Code. There
was no evidence that the judgment-deblor was personally
served with such a notice. Though sale proclamation after
settlement of terms of proclamation ex parte was published in
loeal newspaper Dalit Mitra but that gave wrong case
nuntber and wrong name of the court, There was also no
evidence that mry notice was affixed on a conspicuous part of
the court-house or that the provisions of sub-rules (1-A) and
(2) of Rule 54 of Order 21 of the Code were complied with,
Rule 54 is again for safeguarding lhe right of the decree-
holder as well as the judgment-debtor. By the notice the
judgment-debtor is put on notive that his property is attacled
and would be sold unless he pays off to the decree-holder, The
trial court observed that this notice is required to be affixed
on a ‘conspicuious part of the property, We do not mean that
merely if it is not being affived on the conspicuous part, the
sale would be liable to be set aside bul we are only
erttphastsing  the requirement of it being affixed on a
conspicuous part of the property and on court house. AU these

stages gwe an nprm tumm to the gudgmmt—-de&:tur 10 ggg 1f

dues ifany u

i settlement ﬂf terms of z:emdnnmtmn al sg{_
nd atleast to know the date of sale. This is Necessary sice
Order 21 Rule 89 of the Code confers again a right on any
person having interest in the: property sold, lo file an
application lo set aside sale on making deposit as
cottteniplated by Rule §9.
15. The lower appellate court after assuming thul there was
no. proper service of wotice under Order 21 Rule 54 of the
Code af Civil Procedure went on to the question ufjudqme Tk
debtor's having not pleaded any substantial loss or injury. [t
will he noh ed that it was a case of fypi

samehaw or_the othier. He allows the first application for

ecution to be dismissed: wails for practically three vears 4

file another execution application claiming a swn of Rs 350
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rmly_, eea fo u' that jud meut deblor is ke
; ourt: rimission lo himsel

- tor. In l‘z‘re preceut case Lhere was
ewd:?nce of mlu: of the property and both the parties had led
evidence in this behalf and it was too late for the lower
appellate court lo blome the executing court for recording
evidence as o the valuation at that stage. The fraud
permeates the whole proceedings. At no stage was the
Judgment-debtor made aware of the pending execution
application till even the confirmation of sale ond purchase of
the property by the decree-holder umself.

17. [...] Itis true that wow it has been specificully clarified by
the Explanation to Rule 90 of Order 21 of the Code that "the
merg absence of, or defect in. attachment of the nroperty sold
shali nof, by itself, be a ground for setfing aside o sale wnder
this rule”. Bul if the judgment-debtor is kept lotally ignorant
af the execution mceerlm g right from the date of execution

irreularity inn altachment and Hius of no coiseguence.

18. The facts of the case show that the lower appellate court
fotally wmissed the wpoints zvhu:h were required to be

deternined and imevely Ss withat zven if notice under
Order 21 Rule 54 of the Cude is not served, by virlue of
explanation o Rule 90 of Order 21 of the Code it is not g
material irreeulartiy or illegality lo auction sale. The lower
appellate cour! totally misunderstood the importance and
efftcacy of wotices being served in execution proceedings
wurider Ovder 21 Rule 22; Order 21 Rule 54(1-A) notice for
settlennent of terms of praclanation in the presence of the
Jjudgment-debtor which led to the finding recorded by it and
the finding on fact in the circwmstances is totally vitiated.”
(Emphasis supplied)
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104. In Satyanarain Bajoria (supra), this Court has specifically stated
that the Explanation to Rule 90 must be understood in the right
manner and courts must be cognizant of differentiating between a
“mere irregularity or defect” from one that causes “substantial injury”.
In its only in the latter scenario that one can press an application
under Rule 90.

105. Having now understood the scope and intent underlying sub-
rule(3) of Rule 90 and the Explanation thereto, it can be said without
any cavil of doubt that although any fraud or irregularity in the
process of publication of an order of attachment or the lack thereof
is broadly covered within the scope of Rule 90, yet an applicant
must be able to prove that he has suffered substantial injury as a
consequence of it At the very least, the facts must be able to
convince that substantial injury has been eaused. Only then can it

fall within the ambit of Rule 90.

ti.  Questions on whether the judgment-debtor had any “saleable

interest” over the attached/sold property cannot be brought

under the ambit of Rule 90

106. However, the scope of Rule 90 as claborated in the aforesaid
paragraphs must, by no means, be read to mean that a grievance
that the judgment-debtor did not have any title to the attached
property, can be raised by an applicant under Rule 90. This would
squarely fall within the scope of Rule 58 wherein one is entitled to
make a claim or raise objections "on the ground that such propertywas

not lianble to atlachment”. The same would be beyond the purview of
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Rule 90 also for the reason that under this rule the executing court,
unlike Rule 58, does not have the expanded scope to decide all
questions relating to the right, litle, or interest arising between the

parties to the proceeding.

107, There exists a fine but pertinent distinction between the questions -
whether the attachment and/or sale of the immovable property
could have been ordered by the executing court and whether the
manner in which such attachment and/ or sale has taken place, was
proper or not. The former directly refers to a dispute pertaining to
whether the immovable property could be attached or sald for the
purpose of satisfaction of decree, whereas the latter refers to "how'
such attachment or sale is effected for the purpose of satisfying the

decree. Tt is only the latter which is covered by Rule 90.

108. To butiress the aforesaid, we may look into the decision of High
Courtof Allahabad in Ch. Syed Iqbal Husain v. Rameshwar Dayal,
reported in 1972 SCC OnLine All 288, wherein the Court held that
the question as to whether the property was saleable in exécution of
the decree or in other words, whether the judgment-debtor had a
saleable right in the immovable property was neither a question of
fraud nor a question of material irregularity, and hence, would be
beyond the scope of Order XXI Rule 90. The relevant observations
read thus:-

“7. The next question which was pressed in this appeal was
that the plea now raised by Igbal Iusain is barred by
.comtmclme res Judicnta. In so far as the plea that the

hich be filed under Ordier 21, Rule

Husain in lis objection
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W of the CPC is concerned, the reply to this question would
conte round the fact as lo whether such an objection is covered
under Order 21, Rule 90 of the CPC or under Seclion 47 of
hie CPC Order 21, Rule 90 of the CPC relates to selfing aside
of a sale ou the ground of a material irreqularity or fr aud in
publishing or_conducting if. Does the guestion gbom the
saleability of the property nz.l_’g_g o a __q_;re:tmn of malerial
irregularity or fraud in pu '
reply to Hus guestion would be iy H’:e negative, There are a
number of authorities o the effect that where the decree is
against the asset of o deceased deblor, an: objection by the
Judgment-debtor that te property belongs to him per sonally
15 one covered under Section 47 of the CPC. Such a person
cannot file a regular suit or raise such an objection under
Order 21, Rule 58 of the CPC, The guestion qs to whether the
property was saleable in execution of the decree is neither a
question of fraud nor a guestion of malerial irregularity. In
the instant case, the only guestion was as to whether the
property was the asset of the deceased debtor against whose
asset the decree has been passed or it was the personal
property of Iqgbal [usain. Such a question, i ny apirtion, 1s
beyond the ambit of Order 21, Rule 90 of the CPC."
(Emphasls_bupplicd)

109. This Court in Kadiyala Rama Rao v. Gutala Kahna Rao and Others

reported in (2000) 3 5CC 87 had similarly emphasized that the issue

of absence of a saleable interest cannot be introduced as a ground

under Rule 90. The relevant observations are as follows:

SLP(C) No. 14461 of 2019

“10. The provisions of Order 21 Rule 90 thus categorically
envisage that naterial irvegularity and froud alone would
confer jurisdiction on to the executing court lo sef aside the
satne. [...] Needless to record liere that Hieve is wo coiderice of
frawd or material irregularity, neither even an allegation in

regard thereto. The only issue was of saleable interest for a

eriod of 15 years since the deed of sale as executed by

Municipality of Rajamundhry in fawour of the judenen
ehtgr contained a condition that e proverty cannot be

ed by the judgment-debtor for a period of 15 years. It
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la to be noticed al this uncmre lha( guestion of saleable

and as such the yudgment-debtor had no Im:m standi to appl y

to the court for setting aside the sale. In the present factual
context, statule recognises such a locus standi only n he

event of material irreqularity or fraud and not etherwise.
Apurt therefrom, saleable interest can only be challenged by
the purchaser and not by the judyment-debtor since the
purchaser's right would otherwise be clouded therewsth by
reason of there being o saleable interest in the property so
far as the judgment-deblor is concerned. Order 21 Rule 91 is
specific on this score and a right has heen conferred on lo the
purchaser only.

14. [...] The learned Single Judge erroneously proceeded on a
certan musconcephion of facts as also of law by reason of the
factun: of challenge of sale being on the gron nd of suleabilify.
Order 21 Rule 30 dnes nnt em!' age the mue o aa!eabthm

agimtg d' by the pzm:haser i fermns of O'rdk:r 27 Rule 91 and

not in_any event by the judgment-debtor. The ground of
c)mllunge is sg_c:ﬁc i the ﬂmmsum H’ -veIL nnme?w mm‘m url

‘z!gn 1 ﬂuesm!mn n r{-’xﬂﬂi ereh: i Ui er nctn’nm rrrzder

Qr dm 21 Pm'e. 90, guestion of mrrrrdurrmn of the muc

debtor does rat and canngt grise.”

(Emphasis supplied)

110. One of the principal contentions of the respondent nos, 1 and 2
respectively is that, since the suit property had been sold to them by
one of the judgment-debtors, prior to the attachment of the property
by the Executing Court, the said property could not have been
attached and consequently, made a subject-matter in the execution
proceedings tor the satisfaction of the original decree. This is

because, according to them, the judgement-debtor had ceased to be
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111.

112,
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the lawful title-holder of the suit property on the date of the order

of attachment ie., on 08.10.1985 owing to the transfer of the suit

property in their favour by way of the two sale deeds dated
13.05.1985 and 24.06.1985 respectively. It is to be noted that the
respondent nos. 1 and 2 respectively, wish to set-aside the sale
conducted by the Exccuting Court only insofar their share is
concerned i.e., only as regards a porlion of the entire mortgaged
property sold by way of auction and confirmed in favour of the

appellants herein.

Although much has been canvassed on behalf of the respondent
nos. 1 and 2 respeetively that the auction was conducted in an
irregular manner inasmuch, as the auction process was conducted
in secrecy, the property was undervalued and was eventually sold
off to the relatives of the judgment debtor, yet these reasons do not
constitute the actual grievance of the respondent nos. 1 and 2
respectively. In other words, there was no “substantial mjury” which

was caused ta them by reason of these alleged irregularities,

Whyan application under this rule could net have been maintained
may be better understood from one another angle. Had the auction
in the present case been conducted in the prescribed manner, in
accordance with Order XXI, even then, the respondent nps. 1 and 2
respectively would have been aggrieved. We say so because the
source of their grievance is the attachment and sale of the suit
property; the source is not the manner in which the sale was

conducted. In othier words, the injury that may have been sustained
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by the respondent nos. 1 and 2 respectively cannot be said to stem
from the aforesaid alleged irregularities in the sale, but rather by the
deceptive manner in which the jud‘gme:nt-'dcb_tors allowed the suit
property to be attached by the Executing Court under Rule 54 of
Order XXI, despite the fact that one of them had already sold the
same to the respondents nos. 1 and 2 respectively. However, we
have already explained that an issue regarding the saleability of the
property or the title of the judgment-debtor to the property, could

not be brought within the ambit of Rule 90,

113. The respondent nos. 1 and 2 respectively have also made averments
that, at all stages of the exccution proceedings they were
deliberately keptin the dark. Therefore, it was not just the secretive
nature of the auction sale, the undervaluation of the property and
the relationship of the auction-purchasers with the judgment-
debtors that rendered the entire process doubtful, but that notices
even during prior stages of the execution proceedings ware also not
served upon them. Hence, the auction sale was entirely bad for
having been done at their back and expense. We have explained that
irregularities pertaining to stages prior to the proclamation of sale

could also very well be brought within the scope of Rule 90.

114. Let us now ascertain whether in the entire process of execution there
was any other irregularity, for exaniple, whether the respondent nos.
1 and 2 were entitled to receive some notice which was nol served
upon them. The notices under Rules 22 and 66 respectively, only
pertain either to the judgment-debtor alone (or the persons against

whom exectition is applied for) or to the judgment-debtor and the
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decree-holder. On the other hand, the notices mentioned under
Rules 54 (pertaining to order of attachment) and 67 (pertaining to
arder of proclamation of sale) respectively, are required to be
proclaimed by the beat of drum or any other customary mode at
some place on or adjacent to the concerned property. Further, a copy
of such order is to be affixed on a conspicuaus part of the property,

courthouse and the office of the Collector /Gram Panchayat.

115. It is not the case of the respondent nos. 1 and 2 respectively, that the
aforesaid Rules 54 and 67 respectively were not complied with or
that there were any irregularities as regards the issuance and
publishing of notices under these rules. They have not spacifically
pleaded that there were material irregularitics in the aforesaid
context and that therefore, that they were put to any substantial
injury. In the absence of such a specific pleading, it would not be
open to the executing court or for us to assume the contrary, [See:

Ram Maurya v. Kailash Nath and Others, (1999) 9 SCC 276]

116. Nospecific pleading is evident from the record especially as regards
non-compliance with Rules 54 and 67 respectively and insofaras the
other alleged irregularities specifically mentioned in the plaint are
concerned, we have already explained as to how they could not
have caused su'l-'-rSMn'tiaI infury to the respondent nos. 1 and 2
respectively. Therefore, the twin conditions for setting aside any
sale under Rule 90, ie., (i) material irregularity or fraud in
publishing or conducting the sale AND (ii) substantial injury being

sustained by reason of such irregularity or fraud, cannot be said to
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have been fulfilled. In light of the aforesaid, we are of the view that
the respondent nos. 1and 2 respectively could not have maintainad

an appiic_at-iun under Rule 90 of Order XX1 CPC.

117. Another aspect of the matter is also that, the order of sale declaring
ihe appellants as the highest bidders was issued on 20.06.1998 and
as per Article 127 of the Limitation Adt, 1963, the time-limit to prefer

‘ an application under Rule 90 would be :.Qix‘t-y days from the date of
the sale, The same would have lapsed on 20.08.1998 and any delay
could not have been condoned. Therefore, limitation would have
also come in the way of any application under Rule 90 that the
respondent nos. 1 and 2 respectively may have preferred. | See:
Aarifaben Yunusbhai Patel and Others v.M whkul Thalorebltat Amin

and Otlers, (2020) 5 SCC 449

1. Whether the respondent nos. 1 and 2 respectively, could have

. maintained a separate suit in light of the bar envisaged under

Rule 92(3) of Order XXI1 CPC and Section 47 CPC respectively, and

_ whether they are “third pariies” as referred to under Rule 92(4) of
Order XXI CPC?

a. Scope and application of Rule 92 of Order XX1 CPC

118, Order XXI Rule 92 reads thus:-

“92, Sale when bn hecome absolubeor be setaside. — (1) Where
o application is made under rule 89, rule 90 or rale 97, or
where such application is made and disaflowed, the Court
shall make ane order confirming the sale, and theretgion the
sale shall hecome absoltite:
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Provided that, where any property is sold inexecution of a
decree pending e final disposal of any claim to, or any
objection lo llre attachment of. suclt property, the Coirt shall
not confirm such sale wnkil the final disposal of such elaint or
abjection,

(2) Where such application is made aved allowed, and where,
bt the case of an application-under rule 89, e depostl
required by that rule is made within sixty days front the date
of sale, or in cases where the anoupt deposited under rule 89
is found to'be deficien! gwing to any clerical or avitlonetical
ntistake on the part of the depositor and such deficiency has
been made good within sudr time as may be fixed by the
Court, the Court shall make an order selting aside the salg:
Provided that no ovder shall be made unless notice of lhe
agrplication his been given lo all persons affected H‘:Ereby.'

Pf‘ﬂt'f-dt%d_fbfrt!wifr that the deposit under this sub-rule may be
made within sixty diys i all such cases where the period of
ffu'rfy days, within wihicl the deposit hid tobe made, fins nol
f.’-:cplrﬂf before the commenvemment of the Code of Civil
Proceditre (Amendment) Act, 2002,

(3) Nosuit to-sel aside ant order mude under tis rule shall be
browght by any person agairtst wham such order is made.

(4) Where Hird party e:!m?h:v‘:-ges the judgmenl-debtor’s title
by filing a suit against the auction-purchaser, the decree-
folder and the judgmeni-debtor shall be necessary parties lo
the suil.

(5) If the suit referved ko in sub-rule (4) is decreed, ihe Conrl
shall direct the decree-holder to refund lhe money to the
auction-purchaser, and where such an order is passed twe
exechion proceeding in which the sale had been held shall,
watless the Court otherwise directs, be revived at the stage al
wltich the sale was 'c.u‘t{t:r_ed Y

119. Order XX Rule 92 governs the circumstances in which the sale of

an immovable praperty attains finality and becomes absolute or,
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conversely, stands sel-aside by the exeeuting court. No separate
application is required to be made to the executing courl for this

purpose.

Sub-ritle (1) of Rule 92 clearly states that where no application is
filed under Rules 89, 90, or 91 respectively within the prescribed
period of limitation, or where any such application is filed but

disallowed, the exccuting court shall proceed lo pass an order

confirming the sale, upon which the sale shall become absolute. In

olher words, where the remedies under Rules 89 to 91 respectively

are not invoked or donet succeed, the sale stands-confirmed.

The proviso to sub-rule (1j of Rule 92 takes carc of a situation whore
the order of sale has been passed while an application undor Rule
58 raising a claim or an objection as regards the attachment of the
property sold, is still pending adjudication. While the process of sale
by itself does not come toa halt salely owing to an application being
filed under Rule 58, the cxecuting court stands barred from
confirming the sale until such an applicationunder Rule s is finally
disposed. This iz alsa duc to the fact that upan an order of
confirmation of sale being passed, the same becomes absolute and
immune from being assailed under any rule preceding rule 92,
Therefore, it bocomaes the duty of the exceuting court to ensure Lhal
no application remains pending or undecided when it is making its

decision tnder Rule 92(1).

Rule 92(1) being couched ina mandatory language reflects that the

exccuting court is casl with an obligalion 1o pass an ordaer
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confirming the sale when the requisites mentioned therein stand

fulfilled. When the sale becomes absolute, the executing courl
proceeds to granl a certificale under Rule 94, spocifying the

particulars of tho property and the name of the purchaser.

On the contrary, under Rule 92(2), where an application under
Rules 89, 90, or 91 vespuctively, as the case may be, is made within
the prescribed period of limitation and allowed, the court must

proceed to pass an order setting aside the sale.

b, The bar toaseparate suitenvisaged under sub-rule (3) of Rule
92,

Rule 93(3) prohibits any persan against whom an order under sub-
rule (1) or sub-rule (2) respectively has been passed, from instituting
a separate suil o sel-astde that order. Thus, what Rule 92(3) sceks
Lo achieve is to prevent the institution of scparate suit by those
persons  who are  already  bound by  the order of
confirmation/selling astde made under subsrule (1) or (2) of Rule 92
respectively, They simply must not be allowed lo rehash their
grievance by way of a scparate suit. The object is to accord some
finality to the order passed under sub-rule (1) of Rule 92 (subject to
an appeal against the order disallowing an application under 89, 90
ar 91 respectively or confirming a sale under Rule 92(1)). Morcover,
this sub-rule to Rule 90 also fortilics that there should be some
sanctity granted to a sale which has been conductoed in exccution of

a decree in case it comes to be confirmed and it indirectly reinforges
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the weight of the words “the sale shall become absolule” ocourring in

sub-rule (1) of Rule92.

125. On the other hand, when an order setting aside the sale has been
passed under sub-rule (2) of Rule 92, some finality is, again,
required to be accorded Lo it (subject o an appeal against the order
allowing an application under 89, 90 or 91 respectively or selling-
aside the sale under Rule 92(2)). 1L is ensured that such an order
seiting aside the sale is not subject to further liligation by way of a
separvate suit and there remains no unnecessary delay in maoving
ahicad with or resuming the execulion process to enable the decree-

.‘ holder obtain the fruits of his decree. To put it simply, seeking to

either set aside an erder conlirming the sale under sub-rule (1), ar
lo set-aside an order selling aside a sale under sub-rule (2), both, by

instituling asseparate suil, is barred.

. 126. Subsrule (3) only foists this bar on “any person against whim such
order is made”. The breath of this bar to filing a separate suit is,
(herefare, only applied to those persons ggainst whom an order
gither confirming or setting-aside the sale, operates. The decisions
of several High Courts have inlerpreled the extent of the aperation
of this bar based on the unique gr‘,dunc'l's which have been raised in

the facts and circumstances of each case, and rightly so.

127. However, what appears Lo be the general rule is thal - (a) any person
who: has already filed an application under Rules 89, 90 and 91
respectively, and the same has been disallowed, cannot re-agitate

their grievances by inslituting collateral proceedings once the sale
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has been conflirmed; and (b) any grievance pertaining to grounds

which are covered under Rules 89, 90 and 91 respectively, cannot be
brought in by way of a separate suit after the sale has been
confirmed, espegially when such a person inslituting the suit was
competent to maintain an application under Rules 89, 90 or 91
respectively. had they preferred it within the time stipulated under

Article 127 of the Limilation Act, 1963,

With a view to claborale on (a), it is obvious that it embodies the
well-entrenchod  principle of res judicats. However, one must
particularly look closely into how or why the application under
Rule 90 was disallowed to contextualize whon a separate suit filed
after the confirmation of the sale, could be $aid to be maintainable.

Let us look at a few illustrations in this regard:

i Nlustration 1: Say, the application under Rule 90 was regarding

certain alleged  irregularilics or fraud in publishing or
conducting the sale which did not catse substantial injury to
the applicant and for this reason, his application was
disallowed. In such a scenario, the bar under sub-rule (3) of
Rule 93 would apply to a suit which is brought by the same
applicant to sct-aside the order confirming the sale made under

Rule 92, upon the same or similar grounds.

fi.  Hlustration 2: Say, the application undor Rulo 90 was dismissed
for the reason that, although the allegoed irreeularitios or fravd
in publishing or conducting the sale may have caused
substantial injury Lo the applicant yel il was nol maintainable

begause it was nol preferred within the prescribed period of
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limitation i.g., it was preferred after the sale was confirmed. In
such a situation, the bar under sub-rule (3) of Rule 92 would
squarely apply to a scparate suit preferred by the same
applicant seeking to set-aside the arder confirming the sale by
alleging irregularities or fraud in publishing or-canducting the

sale.

iii.  Mlustration 3: Say, the appﬁca tion under Rule 20 was dismissed
becavse the applicant soughl to raise the issue that the
judgment-debtor did not have any saleable interest in the
praperty. This application came to be disallowed for the reason
that such queshions cannol be gone into by the executing court
under Rule 90, Here, the bar under sub-rule (3) of Rule 92
wonld not apply to a separate suit instituted by the same
applicant challenging the title of the judgment-debtor. This is
because the question of saleable interest was raised under the
misapprehension that Rule 90 would cover an adjudication of
the same. Such an applicant must nol be prevented from raising
his grievance before a competent forum, even after the sale is,

confirmaed,

129. We have emphasized on placing the scenario covered undor the
third illustration bevond the bar under sub-rule (3) of Rule 92, in
light af our exposition of law as regards Rule 90 of Order XXT'CPC.
Under the scemario mentioned in thivd illustration, the
maintainability of a separate suil would also depond on whether the
applicant under Rule 90 was a party lo the original decree or his
representative (as understood under Section 47 CPC) or whether

they were a third party. 1tis only in the latter case where, the party
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is a third party, can onc maintain a separate suit in that regard. We

would further elaborate on the reasoning behing holding so, in the
subsequent paragraphs of this judgment by discussing the scope of
Section 47 and also the meaning of the words “third party”

occurring in sub-rule (4) of Section 92,

On the aspect referred to in (b), we say that somcone who was
competent to prefer an application under Rules 89, 90 or 91
respectively, but did not raise it at the appropriale time i.c., within
the limitation period preseribed under Article 127 of the Limitation
Act, 1963, would also be covered by the bar under sub-rile (3) of
Rule 92 This is because the reliel envisaged under the aforesaid
rules are strictly lime-bound and according to Article 127 of the
Limitation Act, 1963, the prescribed period of limitation would start
running “ from e date u}' the sale” and not from the “date q‘f knoiwledye
of the sale™ or “the date of knowledge of ihe grownds covered wuder thiose
rules”. The decision to have the limitation period tethered 1o the dae
of sale itself and not making it dependent on the knowled goe of any
prospeclive applicant, seems to have been conscious on part of (he
legislature. It was designed to ensure thal the execution proceedings
do novlake forever to grant the deeree-holder the amount that he is
entitled to and that they also not make the auclion-purchaser
endlessly wait for the sale certificate to be issued to him. Therelora,
it would be of no avail for onc lo say that they didn'l have the
requisile knowledge to file an application under Rules 89, 90 or 91
respectively and that they must be allowed Lo institute a separate

suit for the same grounds envisaged under those rules, This plea is
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especially rampant in relation to grounds envisaged under Rule 90
and the same must be curbed. Flowever, we must emphasize that if
a separate suil is allowed for grounds which could be raised under
Rule 90, this would, in effect. render the limitalion period laid oul

under Article 127, meaningless.

131. Inaddition to the aforesaid, it must be noted that sub-rule (1) of Rule
93 stales that “where no application is made wnder rule 89, rule 96, or
rule 917, the sale would be confirmed. If it was the intention of the
legislature Lo allow greunds or grievances which could have very-
well been brought under Rules 89, 90 0r 91 respoctively, Lo also be

0 brought under a separate suit, then there would have been no

reason Tor such a phrase to be inserted in the first place. If such a

phrase was amiltted by the legislature, then there may have been

some scope for an individual to state that they could net prefor an

application under Rules 89, 90 or 91 respectively, for the want of

' knowledge of the proceedings, and that therefore, they must be

allowed Lo institute a separate suit in that regard; that oltherwise
great prejudice must be cause to such a plaintiff. However, it is
almost as il the legislature had foreseen such a defence and
therefore, deemed it il to clarify that even iF such an application
under Rules 89, 90 or 91 was nof preferred, the sale would be
confirtned, and the clock would nol be turped back. Having
acknowledged hat this phrase has been inserted with a specific
purpose, we must nol render it otiose by a lowing the same grounds

o be rvaised under a soparate suil and dilute the intent that is

manifest from a combined reading of this phrase with sub-rule (3)
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of Rule 92 i¢, that there is only a small window of Hme within

which such grounds falling under Rules 89, 90 or 97 respectively,

can be taken. In this regard, Mr. Vikas Singh would be right in

submitting that an aggrieved party musl not be able to circumvent

or indirectly overcame the limitation prescribed for an application
under Rule 90 and be allowed to instituto a separale suil on thesame

grounds.

To further buttress the aforesaid, we may look al the decision of the
Punjab and Haryana Migh Courl in Basanta Mal v. Behari Lal and
Another reported in 1952 SCC OnLine Punj 115. Thercin, no
application was made under Rules 89, 90 or 91 rospectively and
consequentially, the auction sale was canfirmoed. After more than 10
years, the appellant instituted a suit, which amongst othor relicfs,
prayed that the auction be setaside for being fraudulont. The
respondent took recourse (o sub-rule (3) of Rule 92 1w sibmit that
the suil was barred. FFind tng meril in the said submission; it was
observed that the objeclions which were raised in the suit Tell within
the ambit of Rule 90 and therefore, a suit in thal regard would be
barred. The relevant abservations are thus:

“From paragriaph 9 of the plaint it appears Hal the right of
redemption was sold on the 194h of Aprid, 1935 and that the
stile wwas confirmed within rule 92 vf Order 21 of the Code of
Croil Procedwre on the 141 of May, 1935, It paragraphs
Nos. 10, 11 and 12 of the plaint it is stuted that there was
fraud @ he matter of publishing the sale. Clearly fhe
ubjections op wliicly the auction sale is sought 1o be set nside,
fallapithiv rule 90 of Qrder 21 of ihe Code of Crail Procedire.
If sa,_rule 92(3) of Order 21 bars the suil.
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[...] Article 166.0f e Limitation Act provides it the period
of linitation for an appfication to set aside an wuction-sale is
30 days from Uhe dale of the sale.

Nuogw. the sale wiliclt is soelad o be sel aside Look

19th of April, 1935, while the strt was browglit an the 27t

af March, 1946_|...|"

(Emphasis supplicd)

133. To the same effccl, is the decision of the Bombay High Court in
Nagindas Chhotalal v. Kunversha Hormasji and Others veporled in
1946 SCC OnLine Bom 20 wheremn il was observed Lhat when all
the grounds set out in the plaint fell under the scope of Rule 90, and
having failed to prefer the said application before the sale was
confirmed, the suit would be barred under sub-rule(3) of Rule 92,
The relevant observalions are thus:

“|...] £ the plointiffs wanted to luwe the sale sef aside on the
ground of such an irvegularity, the only course open to tem
wae to make meepplication wnder O XXI, r. 90, of bie Crvtl
Procedure Core. Bul they failed fo make suchoan application
and alloweed the sale to be confirmed by the Collector under
0. XX, 1. 90 Isic r. 92], sub-r_ (T). Therg is na ground sel
aul in the plaint which is not covered by O, XX1. r. 90 of the
Cimnl Procedure Code. | lence the nresent suil is barved wider
0. XX v 92 suber. (3) of e Croil Procedire Coule and the
fentraed  District  Judge TS wronyg o selting astde Hie
disnrissal of the suitand remanding i jor futther hearing.”

(Emphasis supplicd)

134. o Siddagangaiah (supra) as well, one of the issues pertained (o
whether the dismissal of an application under Rule 90 for defaultof
appearance, could operate as a bar to the filing of a separate suil by
the same applicanl. This Court answored in the affirmalive, and

abscrved thus:
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“23. Wiere an application has been filed under Rule 90
Ou{m: 2? CIC to set aside a sale pn Hie ground of iaterinl

rid'g! cand Hie sale is confirmed wnder Rule 92(1) of
» obieclor is precluded by virtue of the provisions
Jgd_er Order 21 Rule 92(3) from bringing a swit to set aside
the sale wir the same grounds as held in Kalianadhahotln
Bralumayya v, Maria Appoyye  Saster [Kaliwaadbehotla
Bralnmayya v, Maria Appayya Saseri, 1920 SCC Onlane
Madd 212 D 1R (1921) 44 Mad 357 : AIR 1921 Mad 1271 - 62
€ 203 ,Ma Sawo Mgung Kyaw Gaung (Ma
Saww v- Maunyg Ky Gaung, 1927 SCC Oul.ine Rang 58 :
AIR 1928  Rung 18]  anmd Nand  Kishore v. Sultn
Singh [Nand Kishore v, Sullan Singh, 1925 SCC Online
Lalr 293 : AIR 1926 Lah 163] .

24, [...] There can be restorulion aof the pelifion disimissed for
defind! filed undeer Orvder 21 Rule 90 and theveafter if sale has
beew coufirmed, il is provided under Order 21 Rule 92(3) that
ne swit Lo sel aside an order made under Rude 92(1) shall be
browght by any person against whom such an order is made,
Order 21 Rule 92(1) provides. that where an application has
beent ﬁf ed sneder Order 21 Rule 89, 90 oF 91, samme fas been
disallowedd, the court shall make an ovrder confirming the sale
wiad hercupon the sale shall become absolute, and no suif
shall lie as per the mandate of sub-rule (3) of Rutle 92 of Order
21 CPC agains| whan such an order is made. The order
canfirming the sole niay be made vither where no application
s made ot all o set aside the sale or where an application is
made aird disallowed may be that it is 'd‘fSJ'J;-issEéJbr definld.
No stet shall lie in ¢ither case fo sel gside the order confirming
the sale. Uhe refusal to set aside @ sale is an prder appealabl
[t case the cowrl litis set aside or refused to seb aside.a sale
that would ircliede a case wlere an applicativn wnder Order
21 Rule 89. 90 or 91 has been disniissed for default.

25. I the instani case adimitledly an application was filed by
the original plainbiff under Order 27 Rule 90 read witlh
Section 47, on the growsd that he was the mener rJ_f Mg lomd
i question purchased by a sale deed dated 9-11-1974 for u
st of Rs 70,000 and was placed fn possession.. Nle was nol
aware of the court sale. There was ne beat of driums before the
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awction was held. [le was nol aware of the execwbion
proceedings. | e was a purchaser forvalue. Ve propertywas
not correctly valued. There were material trvegularilies in the
conduct of the sale. lardship would be caused in case quelion
was confinmed. Thus, prayer was made o set astde the
auction-sale. The aforesaid application fiad been disnissed.
Thus, Qrder 21 Rule-92(3) CPC would operate as a bar for
the entertainment of the fresh suil on the ground so upged,

26. The plailiff has tolalty suppressed the factwm of court
auction-sale and confirmation in the plaint and did nod make
aryaverment that he had filed an application nnder Ovder 27
Rule 90(1) CPCand 1t was dismssed on 31-3-1978 whereas
the suit was filed nn 19-4-1978 after 19 days of the dismissal
of the objection mud comfirmation of the salé, The pilain ff s
nat questioned the auction so held by e cout an te ground
of fraud or any tnaterial irregularity, |e hos clotmed himself
to be i botia fide prrchaser. That plea was wlso raised in the
application filed wrder Order 21 Rule 90 CPC. Dismissal of
the sane would preclude it to file a fresh suit]. .. ]"
(Emphasis sitpplied)

135. When no application has been made under Rule 90 and a suit is
preferred directly Lo assail an auction sale conducted inexecution of
a decree, courls have attempled lo adopl a balanced approach in
deciding whether the suil was maintainable or not. While, on the
ane hand, courls have taken a strict approach in situations where
the grounds which fall under Rules 89, 90 or 91 arc being raised in
a soparate suil; on the other hand, in cases where the executing court
did not have jurisdiction to sell the properties in the first place and
therefore, the sale as a whole was rendered, a nuilil.j;a, s¢veral
decisions have leaned in favour of holding the separate suit
mairtainable. Ta curb any misuse of this lceway granted in'the lalter
siluation, over the period of time, the discussions refllected in the

vartous law commission reports and the coming into force of the
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1976 amendmenl respectively, have shown us that several grotinds

which were carlier interpreted as ronding Uhe whole sale a nullity
were clarified as only being irregularities which would fall under
the scope of Rule 90 instead. As a result, this progressively
narrowed down the already small scope which existed for the filing

of a separate suit.,

An example of allowing the filing of a separate suit an the ground
of the saleas a whole being rendered a hullity (as understood in the
presentnarrow manner) would be the decision of the Bombay High
Court in Smt. Sawzitri Pote Gaonkar & Ors. v, | aganath Cau
Bhomkar & Ors. reported in 2005 SCC OnLine Bom 904. Thorein,

ceriain properties which were neither the subject-matter of the

exccution application or the altachment not the proclamation of

sale, in fact a property which was not auctioned at all i realily, was
included, for the first time, in the certificate of sale issued at the lime
of the sale confirmation under Rule 92, In otherwords, the executing
cotrt did nol have any jurisdiction to sell such property al all and
Lthe confirmation of sale against it was void and nes-est. The guestion
was whether a suit as regards the setting-aside of auction vis-a-uis
the said property would be barred due to the operation of sube-rule
(3) of Rule 92. Holding the suit to be maintainable, 11 was observed

as (hus;

“21. [...] Both the lower courts, not hawing ﬁ)IIn_we:;‘.- the said
procedure, i omy view, have commitied a grave ervor in
dectding e suil pertaining o the property deseribed in 2(f)
wit the preliminary issue by holding Hwml it (s nof
riwairtatnable in vicw of the bar wnder Rule 92(3) of Order
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XXI of the Civil Procedure Code. While deciding Hie issue
regarding the maintainability of the suil the tril court aughi
ter haoe frst considered whether the pramsions af Qrder XX
Rules 92 cub-clause (3) were amﬁ;mblc foy the property in
guestion. If there is prita ficte evidence lo indicaie that the
saud properfy twas ot the subject imatter of the auction wlich
was held, in that case, the provisions of order XXI Reele 89
91), 91 and 92 would not apply at all and the Executing
Courl, thergfore, would not be justified i trcluding lie
praperty which i not auctioned of sold i avclion aid
include suclt property in its order of confirmation of sale. 1y

my vigw, therefore, il the sale itself had nol laken place i
respect of a particular property the confirmation of the sale of
stch, property need uob arise. Suel: an_order could be
dwlb.rmm in e second sutbon e grownd thal 1 is nog est
All these questions, therefore, uugm to haee beert decided by
the trial court along with other issues which wene raised by

the parties in respect of the property described hn 2(f). The
submission of the learned Counsel appearing on behalf of the
respondents that the issue whether he suil is borred wider
the provisions of Order XXI, Rule 92(3) is a pure question of
law and, thevefore, & woulit be decided by the trial courl as a
preliminary issue canpot be accepled. fn a given case, if the
leni iffs are i a posttion Yo show that the property which is
not sold i awetion is referred in the final confimation of sale
wider Order XXI, Rule 92(1) then the soid issue would
become apixed question of facl and low and the Cowriweld
be reguived Lo decide the issue after considering the factual
aspecl of the cose amd the oral and docwmentary cvidence
which is browugditon record mud, theranfler, decidewhether the
bar wmder the aforesaid section showld be made applicable or
not. If sucl o question which is @ mixed guestion of fict and
linir 15 to be decided by the trial court then, in my vicw, i
would be apprapriate to dectde nll other issues whicl Tuoe
been varsed and framed by the trial court. For the aforesaid
reasons, in my view, both the lower Courls have connnitied
a1 errar i ol t’i'ecfrﬁ‘ng thte prr’ffmi'rmr'u isste i respeet of
the property described i para 2(F) alorg wibh other issues
ard, on el grownd alse, le finding of both the conrls below
that the suil is nol mainlatnable tm respect of e property
described in 2(f) is clearly illegal and the said finding will
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have bo be sel astde, and the matter will have to be remanded
hack to the frial court for deciding the maintainability of the
suil pis-g-zis he property described i 2(/ alang with othey
ssues which have arisen in the matter."

(Emphasis supplicd)

137. In a situation akip to that of Savifri Poto Gaonkar (supra), where

138.
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the entire sale is alleged to have been without jurisdiction and
therefore, a nullity or non-gst, if the persons sceking ta assail the sale
arc cither the parties themselves or their representatives, the
appropriate course of action would be to file an application under
Section 47 CPC before the execuling court itself, rather than

preferring a separate suit.

This is because several decisions have, time and again, cmphasized
that the recourse under Section 47 CPC could be availed in a

sitwation where the execution proceedings were itself without

jurisdiction and a nullity. Thorefore, in holding a scparate suil

maintainable, along with ensuring thal it is not hit by the bar under
Rule 92(3), one must also be mindful of the fact that the words ™ md
nok by a separate suit” finds mention under Section 47 as woll.
Therefore, courts have Lo consider the interplay between allowing
the filing of a suitand the possibility of raising such an issue under
Section 47 CPC.,

c.  The interplay between the bar to a separate suit as provided
in Rule 92(3) of Order XXI CPC and the bar to a separate suit
referred to under Section 47 CPC.
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139. Mr. Vikas Singh would submit thal the Trial Court also lacked
jurisdiclion loentertain the suil filed by the respondent nos. 1 and 2
respectively, i light of the bar to the filing of a svparale suit
envisaged under Section 47 CI'C. The questions raised in the suit,
according 1o him, directly related to the exeoution of the original
deeree whidh lies under the exclusive domain of the execuling court.
He further submitted that the impugned decision had clearly
declared Lhe tespondent nos, 1 and 2 respectively 1o be

representatives of the judgment-debtor and therefore, the bar under

Section 47 would squarely apply to them.
140. Section 47 CIPC reads as follows:

“47, Questions to be determined by the Court executing
degree. — (1) All questions arising betwieen te parties fo e
syid-in wwlich the decree twas passed, or their represeilualives,
and relutiing to the execution, discharge or salisfaction of tie
decree, shall be determined y the Court executing the decree
and Mot by a separate suil,
%

(3) Where a question arises as lo whether any person is or is
ral the representative of a parby, such guestion shall, for the
putposes of Hiis sechion, be debersiined by the Courl. 2

Explangtion .= For the purposes of this section, a plaintiff
roltose suif fas been disinissed and a defendaont against wham
a sufl tas been dismissed are parties (o the suil.

Fxplapation 1l.—(a) For the purposes of fhis section, o
purchaser of properly al a sale in execution of a decree shall
e deented to be a party to the suil in which the decree is
passed; and

(b) atl questions relating to the delivery of posséssion of stich
p-mpwl-y to sich purchaser or lus representative shinll be
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deemed to be questions relating to theexcewtion, dischaige or
satisfaction of the decree within the meaning of s section.”

141 A bare perusal of Section 47 makes it clear that all the questions
which arise between (a) the parties to the ori ainal suit in which the
decree was passed, or (b) their representatives, which relate to the
execution, discharge or satisfaction of the decree, shall be
determined by theexeeuting courtand not by way of a separato suit. '
Therefore, Section 47 also envisages a bar o the filing of a separate
suil under certain circumstances. Qur allempt is to understand how
the bar envisaged under Section 47 interacts with the bar envisaged
under Rufes 92(3) of Order XXI.CPC; whether they are one and [he

same or whether there is a nuanced distinclion betweoen the two?

142, In our epinion, there is indeed a difference, although admittedly
small, between the bar to the filing of a separate suit as mentioned
under the aforesaid two provisions. On the one hand, Rule 92(3)
states that no guit to set aside an order made under Rule 92 shall be
filed by a persen against whom such an order is made. Mcaning
thereby that, the person must, first, somehow be prevented by an
order made under Rule 92 [rom filing a separate suit. We have
explained in sufficient detail as to when and how the bar under Rule
92(3) would apply to a separate suit. On the other hand, Section 47
envisages a bar which is wider in scope and states that any (other)
question pertaining to the exceution, discharge or salisfaction of a
decree which is arising between the parties o the original suil or

their representatives, must not be raised in a separate suit. This
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enlarged scope of application of Section 47 is probably why partics,

on several instances, file simpliciter applications under Section 47.

143. 'What we are trying to say is that there may also arise unique
situations where the parly cannot file a separate suit to set-aside the
order of confirmation of sale owing to ihe bar under Rule 92(3), yel
they may be able to prefer an application under Section 47 Lo alloge
that the entire sale was without jurisdiction or a nullity. To put it
simply, although someone could be covered under the bar to a
separate suit referred Lo in Rule 92(3), yob they may very wll
imaintain an application under Scetion 47 CPC. For example, consider
a scenario where a judgment-debtor has already paid the decretal
amount but lis property is nevertheless sold in the auction sale and
the auction sale is also confirmed ~ he would not be able to file a
separate suit owing to hiny being a person against whom the order
confirming the sale was passcd under Rule 92(1) and thereby, he

would fall under the bar spocified in Rule 92(3). However, howaould

be able to prefer an app lication under Section 47 CPC on the graund

that the entire sale was a nullity. In such a situation, both the bars (o

asuitic, the bar under Ruie92(3) and the bar under Section 47 CPC,
would interact and prevent the Tiling of a separale suil while
making the option of preferring a simpliciter application under
Seetion 47 CPC available to him. In such cases, the appropriate
course of action wauld be to prefer an application under Section 47

and not institule a soparate suit.

SLINC) No. 14461 of 2019 'age 89 of 172



144. However, the aforesaid must not be construed to mean that when a

145.
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party s unable to raise the grounds mentioned under Rules 89, 90
or 91 respactively within the limitation as prescribed under Article
127 of the Act, 1963, they can file an application under Section 47
CPC after the sale has been confirmed by reilerating those same
grounds falling under Rules 89, 90 or 91 respectively. In such cases,
the executing courl would look at the averments made in the
application and the grounds raised thercin. Where upon an
examination of the same, the excculing court is of the opinion Lthat
the application under Section 47 CPC directly relates 1o a specific
rule Le., either Rules 89, 90 or 91 respectively, then the section 47
application would be'treated as an application under Rules 89, 90 or
91 respectively as the case may be, and il will be decided according
o the Jaw seltled under these rules, This sottled law would then
have the consequence of such a Scction 47 applicalion being
dismissed, for the reason that the limitation period under Rules 89,

90 or 91 respectively has long lapsed.

To put il simply, one cannotl overcome the limitatian periud
prescribed under Rules 89, 90 or 91 respectively by filing a
simpliciter application under Section 47 and demanding that (he
same be allowed. Only in situations wherein a parly Lo the original
suil or their representative wants to assail the auction sale for the
reason that the entire auction sale was without jurisdiction and a
nullity, ean a simpliciter application under Section 47 be allowed
aller the order of confirmation of sale has been passed under Rule

92. As we have already claborated previously, the grounds on
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which the execution sale could as a whole be rendered a nullity have
been narrowed over the period of Hme and grounds which may,
say, fall under Rule 90, could not be camouflaged as those rendering

the entire sale a nullity or roi-est.

146. The reason we have endeavored to explain the aforesaid is simple -

thal in order tomaintain a separate suit, merely overcoming the bar

o under Rule 92(3) would not be enough, one must also satisfy the
courl that the bar undér Section 47 does not apply to the separate

sutlt which has been instituted.

147. The grounds whichare urged ip the plaint would give an idea as Lo
whether il is only a material irregularily or fraud in publishing or
conducting the sale which is sought lo by raised as a ground (in
which case the bar under Rule 92(3) would apply) or whelher itis
alleged that the entire sale was rendered a nullity, For the latler

i ground, depending on whether such a plaintiff was a party to the

original decree or their representative, or not, the bar under Section

- 47 would then apply. If such a plaintiff was indeed a parly to the

original suit inwhich the decree was passed or their representative,

then the bar under Section 47 would operate against the filing of a

separate suit. However, if the plaintiffl can esta blish that they do not

fall' within the meaning of the phrase " parties fo the sutt i which the
decree was passed” or “their vepresentatives” and if they allege that the
auction sale was a nullity and was done without jurisdiction, then
they may be able lo maintain a separate suil. One of these instances
where the sale could be rendered a nullity and be held to be without

jurisdiction is, il a “third party”, obtaining knowledge that his
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property was sold in exccution of a deeree after the sale was
confiried, asserts that the judgment-debtor never possessed any
title over the cancerned property, This aspect shall be dealt with in
more detail in the subsequent parts of our judgment, more

partictlarly in the part relating to Rule 92(4) of Order XX1 CPC,

In Ameena Bi v. Kuppuswami Naidu and O thers veporled in (1993)
2 SCC 405, this was precisely the reason behind holding the suit
filed by the plaintiff to not be barred by Scction 47. Therein, the
plaintiff wasneither a party to the original suit nor a reprrosentative
and she alleged that the sale was a nullity and not binding on her,
Therein, the appellant-plaintiff and her uncle were amongst tha
heirs to her father's estate. The unele; upon being appeinted as a
receiver by the High Courl in the partition suit, had leased some
properties belonging to the estate in favour of the respondent no. 1
and had ebtained an advance for the same: Belorethe partition suit
camme to be decreed, the respondent no. 1 filed a suit for recovery of
the advance amount paid by him lo the uncle. This money suil filed
against the uncle was deerced with a direction that such advance

amount be adjusted from the uncle’s share to the deccased estale

upon partition. However, the respondent no, 1, in exccution of his

maney decree; got attached and seld the propertios which were
allovted o the plaintiff in the partiion suit. All the while, tho
plaintiff was kept in the dark about the said exeeution proceedings.
Thus, the plaintiff had instituted a separate suil for possession by

stating that the sale was a nullity and not binding on her.
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149. In Ameena Bi (supra), amongst several questions, the gquestion
whether the maney dacree was the personal liability of the uncle or
a lability against the estate as a whole, was crucial to the issue of
whother the separate suit was hit by Section 47. This was becausein
the former situation, the plaintiti would not be a rcpmsu‘nldli-v.c‘- and
in the latter she would be. If the money decree created a liability as
against the estate, then the appropriate course of action would have
been to preferan applicalion under Section 47. However, it was hold
that the liability was the personal lability of the upcle. Tn light of the
same, the plaintiff neither being a party to the money suil nor a
representative of the uncle, the separate suit was held to be
mainlainable.  The relevant  observations are  reproduced
horeinbelow:

Y15. W haee gioen our anxious consideralions o the
submissions. made on behalf uj the appellanl and find lot of
merih in e smoe. [bis glear from the exbracl of the decree 0f
! register (Ext. A-7) fhal the decree was personally
qgainsi Uh. second defendant, Mobiguonad Sherifl onfy and
ialso ayninst defens danl 1 o Hie extent of secmad dn‘ﬁndmrf s
fasreily propertics in the hands of the Receiver. 1 is g clear
{J’ lm‘ ne decree had been passed ngainst the estivhe of decensed

. Sheriff. The plamfifffuppellant Ameena Bi, yal her
rwht-a Jromler father. Sl imewier gt any rigll fro
Muhantmad Sheriffin the partition decree. Al ile stage when
the execufion was applied for, fhe court Receiver lnd ceased
tor exist and the final decree had been passed i the parfition
suit allotting the dispited properties to Ameens Bi. Ahegia
Bi s mever o pirty o e suil filed by Kuppeswam: Navdu,
Event the deeree wihneh was passed agmnst defendant T was fo
the extent of the family properties of Mehanmad Sheviff in
the hands of the Receiver and nol fhe properties of e
deceased S.M. Sheriff in Mee hands of the Recetoer.

16, We :fl‘t.’ Mhwes of the pige that the Litel Court crred m
3 i fhe money decree imad beest passed against Hie
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estale of deceased S.M. Sheriff. Admittedly Aptcena Bi was
nat g uar!y to the suil. Smce Ameemr Bi was ?‘lt’iffgf-‘[ a party

meu.dlnﬂ, 3 wnder Section 4 7 nf Hhie Cude u} Crotl Pr awdw'e

i the suil filed by Kuppuswami Naidy (0.5, No. 208 of
1955). We titus set aside the finding of e [ ligh Court on e
construction of Ext. A-7, and uphold the copstruction placed
b the trial court avd e lower appellate court.”

(Emphasis supplied) .

150. In Lhe present case, Mr. Vikas Singh would be right in submitling
that the respondent mos. 1 and 2 respectively, have boen idenlificd
as being ‘representatives” of the judgment-debtors by lhe
impugned decision owing to them being pendeitte lile transferees of
the judgmoeni-debtor. In other words, the respondent nos. 1 and 2
respectively, had stepped into the shaes of thoir vendor who was a
judgment=deblor. The relevant observations by the High Court are

reproduced as follows:

“Let ws now exqmime as lo whether plaintiffs are
representatives of the Judgiert Debilor or 1od.

Section 47 of the Code of Civil Procedure lays down thal all
questions arising between the parties to the suil in which the
decree was passed, or their representalives, and relating to/the
execution, discharge or salisfaction of the decrey, shall be
determined by the Ciurt, execuling the decree and nat by a
separiate sl The subsequent purchasers after the decree
passed qre vepreseitative of the Judgment Debtoy. Plointiffs
have stepped ity the shues of [udgiment Debtors. Counsel fir
tHie plavtiffs-responident is nol correct in contending that lig
plambiffs are presentabives of the Judgritent Debor.”
(Emphasis supplicd)
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151, Inview of the above finding of the High Court, itis difficull ko reject
the contention of Mr. Vikas Singh, that the separale suil would be

hit by the bar envisaged under Section 47 as well.

152, To get more clarity as regards the position of law pertaining lo who
can prefer a separate suit by alleging that the entire sale was withoul
jurisdiction and a nullity, after the confirmation of sale, we must
necessarily explain the scope and ambit of Rules 92(4) and 92(5)
respectively, with special focus on whaois a “third party” as referred

to in Rule 92(4).

d. Thescope and meaning of the term “third party” under Rule
92(4), the option of filing a separate suit being made available
to such third parties and its interplay with Rule 58 of Ovder
XXI CPC.

153. It was submitied on beohalf of the respondent nos. T and 2
respectively, that Rule'92(4) permits a “third party” Lo challenge the
title of a judgment-debtor by filing a suil against the auction-
purchaser, and joining the decree-holder along with the judgment-
debtor as necessary parties in such suil, It was stated thal since the
respondent nos. 1 and 2 respectively [all within the term “third
parties” as given under Rule 92(4) of Order XXI1, and the essentials
of this provision are fulfilled, their suil would be maintainable, We
find ourselves, yal again, unable to agree with this submission of
the learned Senior Counsel for the respondents lor the reasons that

wo shall assign hereinafter,
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To understand the import of the term “Hird party” let us look at a
pertinent observalion made by the Law Commission in its 54t
Report (Vol 1, pg. 172} which reads that = “Allachinen! may be

Sollmoed by an application for its removal by a thiird party, apd the presend

rules require @ suunary inquiry and order, sehich may be followed by a
sutl to establish Ihe yight deniad in the swmary proceedings”. This
referred to the scheme of Rule 58 as it existed prior to the 1976
Amendment. However, the reason behind our drawing_ attenion Lo
this abservation is the acknowledgment that a third party asserting
Lheir title would be able to raise the grievance that his property has
been wrongly aftached in the execution proceedings under Rule 38.
The third party referred herein, in the context of Rule 58, has some
significance as regards how the same term must be interpreted

under Rule 92(4) aswell.

With particular reference to Rule 92, the 54% Report of the Law
Commission of India, had recommended the insortion of sub-rules
(4) and (5) respectively, to address a situation where a salo
conducted’ by the execuling court is subsequently found to be a
nullity for want of title, mare particularly, where the defect in title
it discovered after confirmation of the sale in a suil instituled by a
“third party”. The objective of sub-rule (3) is to reimburse (he
ancltion purchaser, and the liability for such reimbursement is
placed upon thedecree-holder becanse ik was at his instance that the
sale was held. The Report reads thus:-

“21.48-D. Reconnmendation. — Whatever be the vorvect view
an the existing language, it appears o s Hurl somelliing
should be done to tnprooe the position. Nodoubt, to perniil
the aection-purchaser o swe for vefined from the decree-

Page 96 of 172



holder, is to add 1o the troubles of the decrve<holder and thts
to delay execution. Bul that scems to be the only possible
lternative. As between Ihe decree-holder wind: lie anction-
pitrchaser, if someong has to suffer, the former should s:.r_;j*ie 3

It tizay not he feasible for the courk to inquire into tlie title of
the judgment-debtor (at e time of the proclamabion), in an
elaborate wiamrer; bul that does not answer the basic
question, nmmely, when a sale held by o Courl and
cubminating in acertificate issued by the court is held to bira
anllity for want of title, by reason of a defect discovered after
expiry of the period fornaking objections under R. 91 ele. is
il justice to dispose of tie purchnser's griesance by saying
that tie purchuser purchased the property at lis peril? The
decree-lolder should reimbutse hin for the loss suffered by
him, because il is the decree-holder atawvhose instanece thesale
cwas held. The abstract principle that there is no werranty al
courd sales fiils to yield a just resulbin this case.

e guetion-purchaser should have a tight 1o sue e decree-
fiolder. Where a thivd party challenges Hie judgient-deblor's
title by filing a suif agninst the auctivi-pitrehaser the decree-

the aney to tie quictinn-purchaser.

If such_a decree is pussed, the original execution proceedings
shall be revived at the stage where the sale was ordered, wnless
the coprt otherwise directs. Tlis provision fs necessury Lo
avoid conplicalions as to limitalio.

21.49. Reconumendation, —We, therefore, recom mterndl et

the follorving swb-rules should be added to Or. 2T R. 32:
“5) Where g third pardy challenges the judgmentt-
deblor's lille by filing u suit against the ol
purchuser, the decree-holder and the judgment-debtor
shall be necessary parties to the suil;
(6) If the suil veferred to in sub-r. (5) is decreed, the
court shall, divect the decree-holder o reftnd the wmovey
to Uhe auction-purchaser and where such an order is
passed, Lhe execulipn procecdings o1 which the sale had
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been lweld shail, wnless the court otherwise directs, be
revived al the stage al which lhe sale was ordeied.

(Emphasis supplied)

No doubt, the aforesaid discussion of the Law Commission ag
regards Rule 92 stemmied from a different lacunac in law that they
were trying to cure, Howaver, in the aforesaid observations too, it is
very clear that only upon asuit for litle instituted by a “Third party”
which comes to be decreed in the third parly’s favour, would the
auction-purchaser be ¢ntitled toa refund of his purchase money and
the execution proceedings would be vevivad al the stage at which
the sale was ordered, unless otherwise directed. While the refund of

money to the auction-purchaser is mandatory, the revival of the

execution proceedings is subject Lo any other direction from the

courl. This recommendation is what has been ad opted verbalin and

have become Rules 92(4) and 92(5) respectively, as we see them

Loday.

We may, with a view fo obviate any confusian, clarify that Ruje
92(4) does not create or-confer a right to challenge the judgment
dibtor’s title. It only preseribes a  mandatory procedural
requirement i.c., where a third party files a suif asserting his litle

over the property, he must necessarily implead (he auction-

purchaser, the decrec-holder, and the judgment-debtor as parties 1o

the suitl. The sub-rule is couched in mandatory terms because once
the sale has attained finality under Rule 92(1), any deeree passed in
a separate suit without the presence of all the affected partics would

be ineffective. 1o put it simply, Rule 94{4) is not a jurisdiction-
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conferring proyvision; it merely lays down Lhe condilion as o who

must be made parties to such a separate suil.

158, The interplay of Rules 92(1) and 92(2) respectively, indicates that
sucha suit under Rule 92(4) can arise only afteran order confirming
the sale under Rule 92(1) has been passed. We say so because a third
party would otherwise beable to challenge the title of the jud gmuent-
debtor under Rule 58 instead. by raising a claim or an objection as
regards the allachment of the properly in the execulion
procecdings. In other words, the option Lo assort his title over the
altached property is available tothe third party under Rule 58 until

. the sale comes to be confirmed. If knowledge that his property has

been attached and sold in an unrelated execution proceeding, has
been acquired by a third party after the sale has been confirmoed
under Ruie 92(1), then the only remedy available to him would be
Lo file a suil challenging the judgment-debtars title Lo the property,
- alleging the sale to be a nullity, Here, although he ischallonging the
title of the judgmant-debtar to the properly in guestion, yel his suil
would be instituted against the auction-purchaser because the sale
has become absolute in favour of the auction purchaser. Conversely,
il the sale is set-aside under Rule 92(2); there would be ho reason for
a third party lo institute a separale suil to asserl his tille; since the
vemedy Lo file an objection under Rule 38 would be re-opened 1o

i,

159. ‘Therefore, what then becomes obvious is that, a third parly referred

to in Rule 92(4) has ne other option to challenge the judgment-
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debtor’s title to the property sold, within the realim of the execution
proceedings, owing to the sale being confirmed. This is Lhe reason
behind allowing such a person to institule a separate suil for the
same. The general principle is thal all matlers pertaining Lo the
execution, discharge and satisfaction of the decree bie kept under the
umbrella of the oxccuting court. A deviation from Lhe above is
Justified when the legislative scheme does not envisage an adequate
and proper remody within the scheme of Order XX and Secticn 47 '
CPC respectively. ' We have already emphasized that Rule 92(4) is
not a jurisdiction conferring provigion. Itis merely a reflection of the
right to anstitute a suit which exists with the third party who is

unable to address his griovances before the executin & courk. .

160. With & view to demarcate when such a vight of a third party o file
a separate suit would arise with respect to the property which is the
subjegl matier of execulion proceedings, wo find it necessary (o
briefly discuss the scheme underlying Rule 58 of Order XXI CPC .

which reads as (ollows:

58, Adjudication of claims to or objections to
attaclunent of, property.— (1) Where aigy claitm s
preferved ko, arany objection is made to the ablachment of,
any praperty attached o execution of o decree 0w the ground
that such praperty is pot liable to such altachment, e Couri
shall proceed lo adjudicate wpon the claim or objection in
accordince with the provisions hevetn conlained:

Provided that no suwely elaim or ahjectiom  shall by
entertained —

(a) where, before the claim is preferved ur objeclion is made,
the property attached has alveady been sold: or
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(b) where the Coxrt considers that the clali ar objection was
designedly or unnecessarily deliyed.

(2) All questions (including questions relating lo right, Litle
ar innterest i the property attached) arising behween the
parties oo procecding or their represer latives under Wis mle
and velevant to the adjudication of the claim pr objection,
shall be detenitined by the Conrt denling wilh the claim ar
objection and not by 4 separate suil.

(3) Upon the determitiation of the questions referred to in
sub-rule (2). the Courl shall, in accordance with such
determtination, — (a) allew the claipe or objeclion and release
ihe property from ablaclment el ther wholly or to sucl extent
as it thinks fil; or () disallow the claim or cbjectiom; or (c)
gomtiniee the attachnent subject to any mortgage, cluapge or
other interes! in firoouwr of mry person; ar (d) pass such vrder
is i e circranstances ':{f the case thdeens fil.

(4) Where any cluiit or objection fis been adjudicated ugon
wnder this vide, peder e thereon shall have Hie sante force
and be subjecl hrlhe same con ditions gs to appead or ptherivise
asaf 1 wene a decree.

(5) Where a-clatin or ar objection is preferred and the Citert,
wetder the provise losub-ruln (1), refuses to entertain i, the
party agamst whom such order s made may mstitute o suik
fo establisty Lo right which he claims o the property in
dispute; but, subject b the resull of such suit, if any. worder
so refusing o eatertain the claam tr objection shall be
comelusive. ”

161. What is relevant (rom the aforesaid, for the purposes of our
discussion is that, Rule 58 uses the words “where ary claim s preferred
Lo, ar airy wbjection s nuade to the attaclonent” along with the words "o
the growid that such property is nel ligble to such attachment”

was alien tothe proceedings in the original suit in w hich the degree
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was passed, could alse prefer a claim or lile an objection under Rule
28 oagainst the attachment of the property by stating that the
judgient-debtor does not have title to such property. By virtue of
Rule 58(2) (in ils amended form), all questions including those
relating Lo the right, title or interest in the property attached could
be lonked into by the executing court. A separate suil in this regard,
al this stago of the excoution procceding, is barred and this is
indicated from the words “and nol by a separate swit™ occurring in .
Rule 58(2).

162. The proviso to Rule 58(1) states that no claim or objection under
Rule 58 shall be entertained by the executing court under twa
circumstances - (a) where the property attached has already been
sold before the claim is made or the abjection is preferrad under
Rule 58, or (b) where the executing court considers thal theclaim or
objection preferred was designedly or unnecessarily delayed. The
use of the word “shall” in the proviso indicates thal at leasl insolar .
as (a) is concerned i, when the attached property has already been
sold, the executing court has o mandatorily dismiss the application
made under Section 538. Whuen the oxccuting court disailows an
application under Rule 58 by invoking clause (a) of the proviso to

Rule 58(1), Rule 58(5) comos into the picture.

163. Rule 58(5) states thal when a claim oran objection is not entertained
owing o the mandatory nature of clause (a) of the provise to Rule
58(1), then such a parly against whom this order under Rule 58 was
made, may institute a Separate suil Lo establish the right which he

claims to the property that is the subject matter of attachment in the
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‘execution proceedings. However, during the poriod in which such
a sgparate suil, if any, is being decided by the court of competent
jurisdiction, the order refusing to entertain the claim or ebjection
made under Rule 38 would be conclusive insofar as the progress of

the exécution proceedings are concerned,

164. What is evident from lhe aforesaid reading is thal the exceuting
] cannot entertain an application under Rule 58 once the stage of sale
has already passed. In other words, it would only be competent to
decide an application under Rule 58, at stages prior lo the
accurrence of the sale. The moment the property comes fa be sold,
the recourse available o any third party would be to inslitute a

separate suit, as so specifically elaborvated under Rule 58(3).

165. Having said so, thewords *the praperty attached has already been sold”
under clause (a) of the proviso o Rule 538 could give rise to some
interpretational am bi-_g;u-i-ly. I other words, it 15 unclear as Lo
whether the legislature intended this o refer toa stage whoen the
order of sale has been passed or whether it refers to a stage when
the order of confirmation of sale has been passed under Rule 92(1),
There is, otherwise, a very stark distinclion between these two
orders - the former refers to the order which creates an opportunity
toresort to Rules 89, 90 and 91 respectively lo set-aside the sale, and
the latter refers to the order which arisos aftor the applications made
under Rules 89, 90 and 91 respoectively have baen decided or whan
the lime for making those applications has lapsed. Therefore, there

it a significant gap belween these two orders, which is, al the least
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a minimum of 60 days as prescribed wunder Article 127 of the

Limitaton Act, 19673,

Let us understand why a conscientious and careful interpretation of
the words “the praperty attached has already been sold” is of utmost
impartance here, One possible way of inlerpreting it would be to

say that it refers to the order of sale which is passed once the

property has been auctioned and the auction-purchaser has been
chosen. To be more spocific, it is that order after Lhe passing of which
the recotrse to Rules 89, 90 and 91 respectively would bocome
available: Flowever, with such an interpretation, the consequence

would be that, if an application under Rule 58 is preferred even one

day afler the order of sale has been made, then such an application

would come to be rejected in aceordance with clause (a) of the
proviso 1o Rule 58(1) and Rule 38(3) would be sof in motion,
whereby the said applicant could institute a separate suit. To prit it
simply, this would mean that the option Lo institute a suit fora third

party arises from the moment the order of sale has been passed and

he needn’t wail until the sale has been confirmoed. Therefore, inthat

period between the order of sale and the order confirming sale,
which can be 60 days or more (as woe had stated previously), any
third party would be able Lo file a separate suit for a claim or

objection which he could othorwise agitate under Rule 58,

Another possible way of interpreting the aforasaid phrase would be
1o understand 1t 1o mean an order of confirmationof sale as referred

to in Rule 92(1). Reading it in'such a manner would mean that the

oplion of filing a suil would be activated or, to be precise, re-
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activaled for a third party, the moment the sale has been confi rmed
pnder Rule 92(1). The benefit of this view would be thal, during the
period between the order of sale and the order confirming the sale,
the third party asserting that (he judgment-debtor does nol have
title to the attached propertly could still move the exccuting court in
that regard under Rule 58. This view would also be in consonance
with the plainreading of Rule 92(4) which states thal when a “third
party” challenges the judgment-deblor’s title, after Lhe sale hag been
confirmed, he must institute the same against the auction-purchaser
and must implead the decree-holder and judgment-dobtor as
necessary parties. This would cohesively tie the rationale in Rule
58(5) wilh that in Rule 92(4) and infor that they allude to the same
underlying suit which is instituted after thesale has been confirmoed
under Rule 92(1), wlerein a third party assorts his title amangst

other rights,

168. Furthermore, Rule 92(1)also requires the excecuting court 1o halt the
confirmation of sale if an application under Rule 58 is pending, This
should ideally be inferred as also referring to any application under
Rule 58 which has been instituted after the order of sale has been
passed and is pending adjudication before the execuling courl,
unless any contrary intention is apparent. We dv nol sec any reason

why we mist deviate From thisview.
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169. The following visualizes the consequences of the two

interpretations:

(i)  Intorpretation (A)
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eunfirmiation
Ordesr of sale ol sifle
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170. What the aforesaid [urther makes clear is thal, in the former
interpretation, the effect would be that the recourse to file a separate
suil would be made available o a third party ata relatively earlier
stage of the execution proceedings and in the latter interpretation, it
would be available at a laler stage. We are of the opinion that the
latter interprotation of the wards “the praperty attached has already
heen suld” i, to undorstand il as referring to the order conlirming
the sale under Rule 92(1) would ensure better coherence and

synergy in the overall scheme of Order XX1 CPC.

171. Such a view insafar as Rule 58(1) and its proviso are concerned, has
also been taken by the decision of this Cowt in Kancherla
Laksfntinarayana v. Mattaparthi Syainala and Others yeporled in
(2008) 14 SCC 258 wherein it was held (hal the word “sold” used in
Rule 58(1) provisa {a) would mean complete sale including the

~confirmation ol auction as under Rule 92(1). Therefore, objections
made under Rule 58 befare the dale on which the sale was
confirimed, would be tenable. The relevant observations are

teproduced as thus:

£ |...] The I'igh Court has thus considered the guestion of
the stage al wihich the objection could be raised and has deall
with that such obrection wonld not be lenable on the baclerop
of the lapguage of clause (o) of the proviso o Order 21 Rule
58. The stress is thus on bhe slage abwlhich the vhjection could
be raised (or the time when the objection s raised). These
coneurrent orders are now in challenge before us.

~YAN-
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16. [...[ 1t is our considered opmion thal in this case He sale
twis not confirmed and that made a substantiol difference.
The word “sold” in clyuse (a) of e provise to Rule 38 has tp
e read meanintg thereby a gongplele syle tuel weling lhe
confirmition of the auctionn. That nol having taken place, it
cunnot be said that the pbiection by the gppellai! was il

founded or unlenable as has been held by the 1 ligh Courf anid

the trial court.

(Emphasis supplied)

Therefore, the decision in Kancherla Lakshutinarayana (supra)
stpports the view that the words “sold™ under Rule 58(1) proviso
(a) must be understood to moean confirmation of sale under Rule
2(1). This decision is key in clarifying the “lime factor” in
challenging the sale i.e,, what remedy would be available toa third

party at what timi.

Having arrived at the aforesaid interprotation of the word “sold”

under Rule 58(1) proviso (a) and having held that the underlying

suit referred to in Rule 58(5) and Rule 92(4) respectively is.one and

the same, the interpretation of the term “third party” under Rule

92(4) must alsa be inconsonance with Rule 58,

Therefore, the term “third party” under Rule 92(4) would mean a

party other than the judgment-debtor, decrec-holder or the auction-

purchaser and would refer to a party who has not had his right, title

or mterest pis-a-vis the propertly in question adjudicated under Rule
58, Ruile 97 or Rule 99:of Order XX1 CPC respectively or has not had

the opportunity Lo do so.
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175. The reason why we have included Rules 97 and 99 respectively
within this ambit will become more apparent after the discussion
we liave undertaken in the subscquent paragraphs of this judgment
on Rules 99 o 104 respectively. For a specific kind of third parties

., third parties whe are in possession and who come lo be

dispossessed, Ovder XXI CPC, through Rule 99 has already
envisaged a remedy, which will be shorlly elaborated upan.
Therefore, there might be no need for such third partics in
possession who are able to avail a remedy under Rules 97 or 99 Lo
also bie allowed Lo institute a separale swil as indicaled under Rule

a2(4).

176. However, to put it very simply, the termn “third party” under Rule

92(4) would refer to a party who is extrancous to the ariginal suit
proceedings and the proceedings under Order XX1TCPC, and who

either has not had his right, title or interest adjudicated or having

‘ the opporlunily o have his right, title or interest adjudicated, has

not availed such a remedy within the required time.

177. A few High Courts have taken the view that the words “third party”
under Rule 92(4) must be read to mean any third person who is

asserting an independent title to the property. However, such a

reading would keep at bay those persons who have bought the
property from the judgmoent-deblor bat before the institution of the
suit e, bona fide purchasers lor value who are not hit by the
doctrine of lis perdens. The unintentional bar Lo the filing of a suit by
such purchasers who wish to establish their right, title and interesy

to the property must nol be a by-product of the interpretation of the
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term “third party” in Rule 92(4), The lcgiﬁlarurc has consciatsly
used the term “parly” instead of “person” to reinforce that those
individuals who have nol been party o the oeriginal suit
proceedings or parly to the exocution procecdings and have not had
the opportunity to-avail any remedy both in the original suit and in
the execution proceedings, must bo given the oplion of !"ili'u_g a

scparate sunit.

Such an inlerpretation of the term “third party” would also

naturally refer to those parties wha are nol covered under Section

47 CPC. Inother words, partios to the original proceedings in which

the decree was passed and their reprosentatives could never fall
under the aforesaid interpretation of the term “thivd party”, As a
consequence, synergy would also be established botween Section 47

CPC and Rule 92(4), especially the words “and not by a separale suit”

occurring in Section 47. The third partiés referred to under Rule

92(4) could never be said to comprise those persons who could

prefer an application under Section 47 CPC. Tao put it simply, the

suit referred to i Rule 92(4) cannol be resorted 1o by somaane Lo

overcomoe the bar to a suit under Section 47 CPC for Lhe reason that
such persons falling within the scope of Section 47 CPC could never

e “third partios”.

To recapitulate, oncethe sale is confirmed, if a party sceks torsot the
sale aside on grounds that Lhey could have taken under Rules 89, 9()
or 91 respectively, the defence that they didn’t obtain knowled g of
the grounds falling under those rules al a time before the sale came

to be confinmed would not be reason enough o allow the filing of a
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separate suit. Such a suit would be hit by the bar to a suit under Rule
92(3). However, there is some leeway, albeit very small, for a party
to assail the sale which was made in exccution of a decree even after
the sale comeoes to be confirmed. If it is their case that the entire sale
was without jurisdiction and a nullity and the person t,akin-gl such
an objection is cither a party to the original decree or their
representatives, then their remedy would ideally exist under
Section 47 CPC, They would not be able to prefer a separate suit
owing to the bar to a separate suit under Section 47 CPC. On the
other hand, if they are neither parties o the ariginal decree nor their
representatives, then the bar to a suit under Section 47 would also
not operate against them and they would be able to file a separate
suit alleging that the entire sale was a nullity. One of those
predominant grounds wherein such a person not falling with the
scope of Section 47 CPC can claim that the entire sale was without
jurisdiction or a nullity isthat the judgment-debtor did not have any
title over the property which came to be sold. Such a specific
situation has been addressed under Rule 92(4) where guidance is
given as to whom such a suit must be filed against and who would
be the necessary parties under such proceedings. It is of utmost
importance to ensure that such a third party who has instituted the
separate suit could not get his rights adjudicated under Rule 58 for
the want of knowledge of the execution praceedings at the relevant
time. Otherwise, third parties could derail the outcome of the
execution proceedings by simply waiting to institute collateral
proceedings when they very well had an opportunity to file an

application under Rule 58,
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180. From the above exposition of law, it is limpid that the respondent
nos. 1 and 2 respectively were not “third parties” under Rale 92(4).
This is because they were representatives of the judgment-debtor as
envisaged under Section 47 CPC having purchased the suit
property during the pendency of the proceedings. Although the
respondent nos, 1 and 2 respectively had instituted a suit a gainst the
auction purchaser-appellants, the decree holder-bank, and the |
judgment-debtors respectively yet owing to the reason that they are -

not third partics, their suit could not be said to be maintainable.

IV.  Whether the respondent nos. 1 and 2 respectively could have
obtained any relief under Rule 99 of Order XXI CPC and in the

absence of availing such remedy, could their suit be said to be not

maintainable?

181 Itwas submitted on behalf of the appellants that the respondent nos.
T'and 2 respectively could have raised their objections regarding the
alleged irregularitics in the auction sale d uring the execution
proceedings itsell by filing an application under Rule 99 ¢ /w Rule
101 of Order XXI CPC. Further, it was submitted that in preferring
not to do so, the filin g of a separate suit must also be disallowed. We
shall now discuss whether the respondent nos. 1 and 2 respectively

could have filed such an application.

182. At the outset, we must clarify that any irregularity or fraud in the
publishing or conducting of the auction sale cannot be raised even
tn a proceeding under Rule 99, as such grounds lic within the

exclusive domain of the application under Rule 90. However, in an
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184. We also find it apposite to reproduce Rules 100, 101 and 102 of
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application under Rule 99, a dispossessed person could allege that

the entire sale conducted by the executing court was a nullity for the

reason that the judgment-debtor did not have any title over the said

property.

Rule 99 of Order XX1 of the CPC reads thus:

"99. Dispossession by decree-holder or purchaser. — (1)
Where any person other thart the judgment-debtor is
dispossessed of innnovable property by the holder of a decree
for the passession of such property or, where such property
has been sold in execution of a decree, by the purchaser
thereaf, he may make an application o the Court complatning
of such dispossessiont.

(2) Where any such application is nwade, the Court shall
proceed to ddjudicate upon the application in accordarice with
the provisions herein contained.”

‘Order XXI CPC respectively, since tl'iey are closely connected with

Rule 99 referred to hereinabove. Those rules read thos:

“100. Order to be passed upon application complaining
of dispossession. — Upon the determination of Hie questions
reﬁerreci to o rude 101, He Court shall, m necordarvice with
such determination, —

(a) make ap order allowing the appiication and directing that
the applicant be put into the possession of the property or
dismissing the application; or

(i) pass suclvotiier order as, in the circumstuvces of the case,
1t may deem fit,

101.  Question to be determined. = All  questions
(including questions re!nfirzg to rz'ghf. title or interest i the
property) arising between tiwe parties lo a proceeding on an
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application wnder rule 97 or vule 99 or their representatives,
and relevant lo the adjudication of the application, shall bp
determined by the Court dealing with the application and not
by a separate suit and for this purpose, the Court shall,
notwithstanding anything to the contrary contained in any
other law for the tine being in force, be deemed to have
Jurisdiction to decide such questions.

102. Rules not applicable to transferee lite pendente. —

Nothing in rules 98 and 100 shall apply to resistance or

obstruction in execution of a decree for the possession of o
intinovable property by a person fo whom the Judgement-

debtor has transferred the property after the institution of the

suil i which the decree was passed or to the dispossession of

any sueh person. Explanation.—In this rulg, “transfer”

micludes a transfer by operation of law.”

a. Essential ingredients for the invocation of Rule 99

185. On a reading of the aforesaid, it can be seen that the necessary
requirements for the purposc of invoking Rule 99 of Order XX are ‘,
as follows:

i. The person making an application, i.e., the applicant under
Rule 99, must be “any person” other than the judgment debtor;

ii. Such an applicant must be ‘dispossessed” from the
immaovable property;

iii.  The dispossession of such a person must be caused by:

a.  the holder of a decree for the possession of such an
immovable property; or
b.  the purchaser, in case the immovable property is sold

pursuant to the execution of the decree.
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186. The condition precedent for making an application under Rule 99
maintainable is that the person preferring such an application must
be dispossessed from the immovable praperty, and that he must be
someone other than the judgment debtor, This dispossession must
occur as adirect consequence of or in the course of execution of said
original decree. Thus, anapplicant under Rule 99 needs to establish
two things: first, that he had possession prior to the exceution of the
decree; and secondly, that he was dispossessed by the decree halder,
orthe auction purchaser, as the case may be, during the execution
of the decree. When such an application complaining of his
dispossession is made, all questions including the questions relating
to the right, title and interest of the property can be decided by an

executing court.

187. Insofar as Rule 99 of Order XX1 CPC is concerned, the dacision of
this Court in Brahmdeo Cfmudhary ©. Rishikesh Prasad |aiswal
and Another reported in (1997) 3 SCC 694 observed that if a stranger
to the ariginal decree is dispossessed of the suit property relating to
which he claims any right, title or interest, then his remedy would
lie in filing an application under Rule 99 of Order XXI CPC. In
deciding such an application, the exceuting court would then
determine whether his dispossession was illegal and whother
possession must be restored to such an applicant by way of an order
under Rule 100, The relevant observations are reproduced
hercinbelow:

“8. A conjoint reading of Order 21, Rules 97, 98, 99 and 101
prajects the following picture:
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to resist or offer obstruction on the spot on accowunt of his

bsence from the place or for anv other valid reason then his
remedy would le in filg a licalion under Qrder 21
Rule 99 CPC claiming tiat I

thaf possessi be restared to hyns, If such an
application is allowed after adjudication then as entjoined by (-
Order 21, Rule 98 [sic Rule 100), sub-rule (1) CPC the

execuling court can direct the stranger applicant wider

Order 21, Raule 99 to.be put it possession of the property or

if his application is found to be substance-less, it has o be

dismissed. Such an order passed by the executing court
disposing of the application one way or the other under Order _
21, Rule 98 [sic Rude 100], sub-rule (1) would be deemed to U
be a decree as laid down by Order 21, Rule 103 and wonld be

appealable before appropriate appellate forum. But no

separate suilweonld lie aganst such orders as clea rly enjoined

by Order 21, Rule 101."

(Emphasis supplied)

188. In H. Seshadri v. K.R. Na tarajan and Another reported in (2003)10
SCC 449, this Court was concerned with an application under Rule
99 of Order XXI CPC filed by a tenant who claimed a title
independent to that of the judgment-debtor and was dispossessad
in the course of the execution of an eviction decree. In holding that
such a person can maintain an application under Rule 99, it was
observed thus:

"13. For the purpose of considering an application under
Qrder 2T Rules 99 and 100 of the Code of Civil Procedure
what was required to be considered was as to whether the
applicani herein_elained a_right untdependent of the
judgment-debtor or not [...1"

(Emphasis supplied)

SLP(C) No. 14461 of 2019 Page 116 of 172




189.

190.

191.

SLP(C) No. 14461 of 2019

[n order to better understand who can maintain an application
under Rule 99, the words “any person” other than the judgment-
debtor used therein must be further clarified. This is more so
because the decision in Brahmdeo Chaudhary (supra) has employed
the phrase “n stranger to the decree” as analogous to the words “any

person other than the judgment debtor”

A “stranger to lhe decree” must necessarily be someone other than the
persan who is the judgment-debtor and of course, other than
someonc who is the decree-holder. Meaning thereby that, they must
be unconnected to the original lis which decree is sought to be
executed by the executing court. It is only logical that a docrece-
holder can never be an applicant under Rule 99 since he is the
dispossessor. In that sense, the terms “stranger to the decree” and “any
person other tha the fudgment deblor” are synonymous and they may

be used interchangeably, insofar as Rule 99 is concerned.

The words “any person other thar the Judgrent deblor” in Rule 99 is of
a wider import. It must be read to mean any person other than the
judgment-debtor or his legal representatives. To put it simply, it
may include a person asserting his own independent title and it may
also include persons who are subsequent transferces of the
judgment-debtor but were not made parties to the original suit.
Although the latter group of persons would be deriving their title
orinterest from the judgment-debtor, the phrasing of Rule 99 is such
that, in the event of their dispossession, they would be able to prefer
an application under the said provision. Whether they would be

able to obtain any order under Rule 100 is another question
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altogether. However, if the intention was to- prevent even such
persons from falling within the purview of Rule 99, then the
provision would have read as “any person other than the judgment

debtor or those claiming through or under the Judgment-debtor”.

192, Turthermore, reading the phrase "any person other than the Judgment-
deblor” widely and the words "‘_fudfgmmﬂt—deb'mr” narroawly also
makes sense for the simple reason that it is only the judgment- *
debtor who has been dispossessed by virtue of execution of the
original decreg, by the decree-holder or the auction purchaser, who
must not reagitate what he has already agitated or had the
opportunity to agitate in the original suit. If that were allowed. then
it would virtually create an endless loop in favour of the
unsuecessful judgment-debtor when the decree against him has

already attained finality.

193. We subscribe to the aforesaid wider reading of the phrase for yet
another reason. It is only afterwards, that in Rule 102 of Order XXI
CPC, it is stated that a transferee pendents lite of the judgment-debtor
or to put it simply, a person to whom the judgment-debtor has

transferred the suit property after the original suit was instituted,

wauld not be able to avail the remedy available under both Rules 97
and 99 respectively, by way of an order under Rules 98 and 100
respectively, There was no reason for Rule 102 to explicitly exclude
such frunsferees pendente lite if the words “any person other than the
Judgment debtor” employed in Rule 99 had not already included

them.
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Thenet effect of the phrase “any person other than the judgment deblor”
used in Rule 99 and the bar under Rule 102 is that, it is only the
judgment-debtors themselves or the pendente lite transterces of the
judgment debtor who would not be able to take the cumulative
benefit of Rules 99 and 100 of Order XXI CPC in the event of their
dispossession. A person who has bought the property from the
judgment-debtor but before the institution of the suit i.c., a bona fide
purchaser for value who is not hit by the doctrine of lis pendens,
would then be able to prefer an application under Rule 99 and may
obtain an order under Rule 100 in the event of his dispossession by
the auction-purchaser, without the bar under Rule 102 operating

against him.

The decision of this Court in Ashan Devi and Another v. Phulwasi
Devi and Others reported in (2003) 12 SCC 219 discussed the
maintainability of an application under Rule 99 of Order XXI and
contextualized the meaning of the terms “possession” and
“dispossession”. It was stated that the term must not aiways be
relegated to a restricted understanding i.e., as the ouster from actual
and physical possession. Rather, its legal meaning must necessarily
be understood from the context that it is subject to. In the context of
an open vacant land, it was slated that such a land is generally
possessed by someone who can exercise control over it to the
exclusion of others. Therefore, dispossession must also be
understood as occurring when sucha general control to put the land

to their own use, is lost. The relevant observations are thus:
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“22. Theword "dispossessed” as wsed in Order 21 Rule 99 of
the Code has been narrowiy constried to be an_ouster fromi

actuwal and physical possession of the property by seperal Hiol

Courts. See Pera Naidu v. Soundaravalli A mntal [AIR 1954

Muad 516 : (1954) 1 MLJ 178] AIR al p. 519; Rajendra N,

Das v. Minatunnisa Bibi | (1966) 32 Cut L1972 * ILR 1966

Cnt 611] and Emerciano Leonardo Dias (Dr. ) v. Ganexama
B. Naique Vaingancar [AIR 1978 Gou 48] .

23.Salmond _on_Jurisprudence explains _that _the word
Zpossession” is a word of “open texture”_ lis leval meanine
has to be ascertained from: the context. The properiy involved
in_the present case is open vacant land. Such property is
guh&ey-r‘d by a person whe has __p:zh*o! poer_the same. This

“eontol” over the property means “power o exclude all
others”. The fest then for determiiming sohether a man is in
possession of mwmmg is whether he js i “general control”
of il — maybe, that he is not m gclnal and niww:ml possession -
or usoirg the same,

24, The objectors have laid evidence b;?ﬁ:an’ the executing

e urf HJ s!mw that after obtainin recitals tn the sale deeds

sefant af th property, the names of purchasers

roere m":n mummf i Hhe munmml records. Merely because

al the hng af meu:tmn of r}zr decree quuseh Court Nn-'rr U

cannot be said that the dt"lmﬁ'ﬂf if possession to the dec ree-
lwolder by the court does wot anount lo the obi ec!arﬁ legal
ouster or “dispossession”, The ward * possession ", Hrerefure,
has o be given contextugl mearing on facls of a particular

case and the nature of the property involved.

(Emphasis supplied)

196. Several decisions have laid down that the dispossession of the
applicant who was in possession of the suit property is a sine-qua
non for the maintainability of an application under Rule 99 of Order

XXI CPC. Without referring to all those decisions in detail, we refer
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with profit to the decision of this Court in Sriram Housing Finance
and Investment India Limited v. Omesh Mishra Memorial
Charitable Trust reported in (2022) 15 SCC 176, wherein it was held
that since the appellant continued to remain in possession, the
application under Rule 99 could not have been entertained. The

relevant observations are as thus:

Cf‘ “24. [...] Further, Rule 99 perigins to mq}_cmvg u r_m:m mm‘t :
the Court against “dispossession” of H

_ ) perEe - :
a decree or purchaser chrenf

25. [tis factually not in dispule that the appellant purchased
the said property from Mr Yogesh Mishra vide sale deed
) dated 12-4-2004 and has been in wacan! and physical
possession of the property since then, Fad it been the case that
the appellant was dispossessed by the respondent Trust in
execution of decree dated 2-9-2003, the appellant would have
been well within the ambit of Rule 99 to make an application
seeking appropriate relief o be put back i possession. On the
contrary, Hw zgj:_wilmzz 11 the msla nf case wgs ever

beeil d’z‘s ossessed iis regm‘red under Rule 99"

(Emphasis supplied)

197. On a combined reading of Ashan Devi (supra) and Sriramn Housing
(swepra), what possession and dispossession would mean in the facts
and circumstances of cach case must be adequately and
conscientiously contextualized. In the present matter, there seems
to be same confusion régarding whether the respondent nos. 1 and

2 respectively were dispossessed or not. In the SLP before us, the
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appellants have contended that they have been in possession of the
suit land for the past 20 vears or so. Meaning thereby, that the
respondent nos. T and 2 respectively wore successfully dispossessed
during the execution of the original dearee. In this context, certain
averments made by the respondent nos. 1and 2 res pectively in their
plaint need to be reproduced:

"7. That the plaintiffs were not aware of the above-said |
proceedings and they continued to be in possession of the land T
mentioned in para No. 1 above of the plaint.

8. Thai u_weel ago,_ihe pluintiffs went o the land for

loughing it. but they were nrevented by de

including the swit land i court auction and that they hawve
alleged to have laken possession on 14-6-1989 of the same. on -
the basis of warvant of possession faving been issued by the

Civtl Courts.

-Xxx-

IT. That the defendants No. 1 to 3 alleged 1o have taken
possesston of the land including of the lawd of te plaintiffs o
on 24-6-1989, vide Rapat Roznameha No, 400, This en try is
a paper entry so far as the plaintiffs are concerned, No notice,
whalspever, was given to the plaintiffs while making lhe
alleged delivery of possession and wriling of the Rapat
Roznamcha enlry by the revenue officials. The platrtiffs still
continue to be in possession of the suit land. In the
alternative, if for any reason, the plaintiffs are proved (o have
beent dispossessed from- the suit land, they are entitled to u
decree for possession of the suift land.”

(Emphasis supplied)

198. We have also had the benefit of looking into the ‘Possession Mauja’
which records that the possession was successfully handed over to

the appellants in execution of the warrant of possession issued by
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the executing court on 24.06.1989. The relevant portions of the same
read thus:

“Thereafter, | called the opposite party namely Sh. Sumer

Singlt and Smt. Harpyari through Chowkidar who flatly

refused lo come al the spot. Now afier reaching at the spot,

the above snid land has been inspecled and there is small crops

of Jawar and Arhad. ower the land bearing Rect. No. 30, Killa

Nos. 10, 11/1, 11/3, 20/1, 20/2; ,Rect. No. 31, Killa Nos. 4/2,

_ 7/2, 14/1, 1472, which has not been possessed by opposite
Q parly. The said land has been vwned and possessed by the
apphmm w:’wrcas i!a. renaining }ﬂ'ml zs lying vacant.

0 _the hr:anf by using Phawra. | h_e_qfnre«;md fnct m"
_cmrgglef ion_of auction and delivery of possession zvag
amnounced Hirough Narangi Chowkidar the receipt of which
is enclosed. Now the erry has been muade in the Daily Diary
‘ with Patwar! vide Rapat No. 400. At the sawe time the
Patwari has been directed to make mutation entry No 929,
This mutation entry be produced before C.R.O: Accordingly,
the present report 1s being submitted.”

(Emphasis supplied)

j 199. The Trial Court vide its judgment and decree dated 22.02.2001 also
observed that the respondent nos. 1 and 2 respectively were no
= longer in possession of the suit land and observed as follows:

“However, | am agreed with the contention of counsel for
deferdants thal plaintiffs conld not prove the fack by leading
iy cogent and relinble naterial that fie is still in possession
of the suit property. [...] It is therefire, held thal Hmugh
plainitiffs are awners of the suit praperby but nol in possession
of the same.’

(Emphasis supplied)

200. On a consideration of all the above, it could be said that, having
fulfilled all the necessary conditions underlying Rule 99, the

respondent nos. 1 and 2 respectively could have preferred an
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application under Rule 99 instead of instituting a separate suit.

However, we have alrcady explained in sufficient detail in the
preceding parts of this judgment as to why the respondent nos. 1
and 2 respectively are transferees pendente lite of the judgment-
debtor. The consequence of this would be that even if they had
chosen to prefer an application under Rule 99, Rule 102 would have
stood in their way. Therefore, in light of the bar against .tmusferaes'
pendente lite of the judgment-debtor in obtaining any relief under
Ritle 99 read with rule 100, we must further examine whether this
by itself would make a separate suit instituted by such transferees

pendente lite maintainable.,

[t is at this juncture that we must look into the im port of the words
“and not by a separate suit” occurring in Rule 101 of Order XXI CPC
with a view to understand what this means for any general
applicant under Rule 99 and also for an applicant who may be a
bransferce pendente lite of the judgment debtor, especially in the
context of the availability of the option of filin £ a scparate suit. The
answer to this question would also help in understanding whether
the separate suit filed by the respondent nos. 1 and 2 respectively,

could said to be maintainable.

b. The scheme underlying Rules 100 to 104 respectively and the
availability of the remedy of filing a separate suit as an

alternative to an application under Rule 99 of Order XXI CPC
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202. There are two possible views that one can take with regard to the
aforesaid - i.e., First, subscribe to the interpretation that the scheme
underlying Rules 99 to 102 respectively only bar the filing of a
separate suit when an application under Rule 99 has already been
preferred before the executing court, Te put it simply, Rule 101
would be interpreted quite literally herein. This would imply that a
person dispossessed in the course of execution of a decree, either by
the decree-holder or the auction purchaser, has an option to either
(a) to prefer an application under Rule 99; or (b) to file a separate
suit. Therefore, it is only when one of these options are already
adopted that the other would be barred. Several High Courts seem

ta have adopted this approach.

203. Secondly, on the other hand, one could also adopt the view that, even
in a scenario where the dispossessed person has not preferred an
application under Rule 99 and has instead, alternatively filed a
separate suit, such a separate suit would not be maintainable since
the executing court exercising its jurisdiction afforded under Rule
99 would be the only appropriate forum for adjudicating such a
dispute. In other words, that the dispossessed person cannot be said

to have options that he could exercise simultan cously,

204. Before we lay down which interpretation is more plausible, we must
look into the provisions which existed prior to the Amendment Act

of 1976. The same are reproduced as under:

“97. Resistance or obstruction to possession of
anmovable property - (1) Where the holder of a decree for
the possession uf immovable property or the purchaser of any
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sttch property sold in execution of a decree is resisted or
obstructed by any person in obtaining possession of fhe
property, le may make an application to the court
complaining of sucl resistance or obstritction.

(2) The court shall fix a day for investigating the matier and
shall sunumon the party against whom the application is
niade to appear and answer the same,

98. Resistance or obstruction by judgment debtor -

Where the court is satisfied that the resistance or obstruction <
was occasioned without any just eause by the judgment-

debtor or by some olher person ab his instigation, it shail

direct that the applicant be pul into pussession of the

properiy, and where the applican! is still resisted or

obstructed in obtaiming possession, the court may also, at the

instance of the applicanl, order the judgmeni-debior. or arty

person acting at his instigation, to e detaived in the civil ()
prison for a tetnwhich may extend to thirty days.

99. Resistance or obstruction by bona fide claimant -

Wihere the court 15 satisficd that the resistance or vbstruction

was occasioned by any person (other than the judgment-

debtor) claiming in good faith to be in possession of the

property on his own account or on account of some person ‘
ather than the fudgment-debtor, the court shall medke an order

dismissing the application.

100. Dispossession by decree-holder or purchaser - (1)
Where any person other thar the judgment-debior is
dispossessed of immavable property by the holder of a decree
Jor the possession of such property or, where such property
has been sold in execution of a decree, by lhe purchaser
theveof, e mnay make w1 application to the court complainting
of sutch dispassession.

(2) The court shall fix a day for mmvestigating the matler and

shall sumnon the party against whom the application is
miade fo appear and answer the same.
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101. Bona fide claimant to be restored to possession -
Where the Court is saligfied that the applicant was in
possesston of the property on his own account or on accournt
of some person other than the judgmeni-debtor, it shall direct
that the applicant be put into possession af the property.

102. Rules not applicable to transferee lite pendente -
Nothing in rules 99 and 107 shall apply to resistance or
obstruction m execution of a decree for he passession of
iminoveable property by a person fo whom fhe judgiment-
debtor has transferved the property after the institution of the
suil in wihuch the decree was passed or to the dispossession of
any such person.

103. Orders conclusive subject to regular suit - Any
party not being a judgment-debtor against whom an order is
made under Rule 98, Rule 99 or Rule 101 may mshifute a suif
to establish the right which fe cloims to the present
possession of the property; but, subject to the result of such
suit (if ay), the order shall be conclusive.”

205. We also deem it negessary o reproduce some  pertinent
observations made by the Law Commission of India in several of
its reports. In its 144 Report (Vol I, pg. 454), it was suggested that
the executing court under Rules 97 and 99 respectively, must
themselves indulge in a full inquiry as regards the ultimate right
and title of the parties and must not keep it restricted to a summary
inquiry leaving it open for the aggrieved party to again file a suit
under the old Rule 103. This suggestion was whole-heartedly
accepted by way of the Amendment Act of 1976. The relevant
excerpts from the report are thus:

“49. Suits under Rules 63 and 103 to be barred. - In
regard to-suits under Rule 63 or 103 we have no hesitation in
accepting the suggestion which has heen made by a nuniber
of persons including same eminent members of the judiciary
that the exectibing court itself should make a full inquiry into
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the tltimate right and title of the parties and not merely g
sununary inguiry into possession leaving it open o the
aggrieved party fo file g suit. Such a recommendation has
been muade by us in our report on the Limitation Acl. The
order passed in such inquiries should be deemed to be o decree
withint the meaning of section 2, sub-section (2) as in the case
of arders under section 47 and be subject to such appeals as
are allowed by the law velating to appeals front decrees. We
recormend that the law be-amended in thas manner and the
provisions squing orenabling suit to be filed in Rules 63 and

103 be omitted.” ¢

(Emphasis supplied)

206. Thereafter, in its 27t Report (Vol 1, pg 18-20), the Law Commission
of India gave further necessary context as to why the aforesaid old
provisions came to be amended and it agreed with the
recommendations of the 14" Report in view of giving expedited
relief to the litigants. The excerpts arc as under:

"41. Delay in execution - Order 21, Rule 58 and 97,
Delay in execution proceedings is mainly due to certain
dilatory lactics adopted by judgment-deblors. When in
execution proceedings any property is attached, there is
generally a elaim filed wnder Order XX1, rule 58. If ttis elaivin
is rejected, a suil is filled under rule 63 0f thal Order. If lize
attachmen! of the property is finally upheld, there are
obstruction p 111G : i ‘
under rule 103, The Fourteenith Report comtains a
recomtinendation thal claim proceedings or _obstruction
proceedings should be finally determined by the execution
court, and Hiat where they are so determined. there should be
o right of suit. This recopmmendation has been made with a
view  lo eliminating deloy  in _execution proceedings,
Lnforiunately, we have no stalistics o indicate in whit
percentage of cases o suit is filed under yule 63 or rule 103,
We are, however, in agreement with the recommendation in
the Fourteentl Report, which is based upon certain evidence
recorded by the Commission.
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45. Other changes suggested in Order 21 to avoid delay.
Apart from these principal amendment, we have suggested
some other amnendments in Order XXI, which in our opinion,
will gxpedite execution proceedings.”

- (Emphasis supplied)

207. Although the aforesaid observations allude only to the mischief

which was being caused under the old rule 97, where undue

D

~ persons colluding with him and thereafter, the same persons would

obstruction would be caused either by the judgment-debtor or by

resort to the filing a separate suit under the old Rule 103 in order to
delay giving finality to the proceedings, yet it must be remembered
ﬂ that under the new regime, the option of filing a separate suit has
becen done away with for both rules 97 and 99 respectively.
Therefore, it would only be reasonable for us to infer that the same
or at least a similar mischief was sought to be curtailed even under

Rule 99 and thereby, it was included within the ambit of the new

]

Rule 101 which bars the filing of a separate suit.

208. In Ghasi Ramt v. Chait Ram Saini reported in (1998) 6 SCC 200, this
Courl made some important observations as regards the regime that
existed pre-amendment and that which exists post-amendment, It
was stated that under the pre-amendment scheme, an order which
was made under the old Rules 98, 99 and 101 respectively could be
the subject of a separate suit by virtue of the old Rule 103. In other
words, since an order under the rules as aforesaid did not always
involve a full and final adjudication on the questions of right, title

or interest of the competing parties, the old provisions collectively
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envisaged that the any party not being a judgment-debtor would
have the option of file a separate suit to decide those questions in
case an order adverse to him is rendered by the executing court
under the old Rules 98, 99 and 101 respectively. Therefore, the order
passed by the exccttive court would be final subject to a separate
suil being filed by the aggricved person under the old Rule 103, The
relevant observations are as thus:

7.\ perusal uf the aforesnid provisions would show that the v
scheme commencing under Rule 97 and onwards before the
enactinent of the Amendment Act, 1976 was that where a
decree-holder or the purchaser al the court sale of property
was obstrucled in obtaining possession of such property. by
any person, Ite was entitled to apply to the court complaining
of such vesistaice or obstruction. [... Hf an order was passed
under Rule 98 allowing fhe application under Rule 97 C PE,
such an order was conclusive between the pariies except that
a party other than the fudgment-debtor against whon the
order was passed was entitled to file a fresh suit wnder Rule
103 o establish his right to the possession. [...] However, the
position lias changed u '  Civi
Procedure by the Amendment Act of 1976, Now, under the
amended provisions, all questions, including ri itle,
imterests in the property arising betiween the parties lo the
proceedings ynder Rule 97, have to be adiudicated by the
executing court itself and iot left to be decided by way of a
fresh suil, |

8. The word “conclusive” appearing in Rule 103 indicates
that it creates a presumption in fuvour of facts relating to
rights to property as well as legaltty of the matter stated in
the order. Such nn order passed under Rule 98 is ot subject

to iy firther enguiry in any other p i

ceeding, excepl b

bringing a fresh suit under Rule 103, Thus, in view of the
conclusiveness altached to ihe order passed by the executing
court on an application filed under Rule 97, which is subject
to result of a suit, if any, filed under Rule 103, is not
assatlable in an y other proceedings. In case ne suit is filed
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wirder Rule 103, the order passed wnder Rule 98 is final
between the parties.[...]”

(Emphasis supplied)

209. Hence, the filing of a separate suit, even under the old regime, was
available as a remedy only because of the inability of the executing
court to look into the questions of right, title or interest of the
competing parties. So, in that sense, there was a distinct and very

> specific reason why the remedy of filing a separate suit was kept
open. When the legislature has consciously done away with the old
Rule 103 and instead, empowered the executing court itself to look
into these questions, then logic would demand that there is now na

‘ need for providing the remedy of filing a suit in the same regard.

210. In Noorduddin v. K.L.. Anand reported in (1995) 1 SCC 242, this
Court elaborated on the nature of determination envisaged under
the Rules 98, 100 and 101 of Order XXI respectively, as follows:

' i. First, a comparison was drawn between the position which
existed prior to the Amendment Act of 1976 to state that the
old Rule 103 allowed the filing of a scparate suit, however,
that this right has been explicitly taken away post the
amendment. This combined with the change brought through
the new Rule 101 would mean that the legislature has
relegated the parties to an adjudication of right, title or interest
in the immovable property in the execution proceedings itsell
and finality is also accorded to it.

ii. Secondly, the change made 2ide the amendment was said to

have been enacted with the object of putting an end to the
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protraction of execution and in order to shorten the litigation
between all persons claiming a _right,- title or interest in he
immovable property which is the subject of execution.

iii. Thirdly, it was stated that although the right, title or interest
are substantive rights, yet the right to adjudication in that
behalf is a procedural right to which no person can claim to
have a vested right, It was emphasized that the judicial
process should not be interpreted such that it becomes an = &
instrument of abuse or a means to subvert justice. Courts
must, therefore, cvolve processes that aid expeditious

adjudication.

The relevant observations are reproduced as under:

“8. Thus, the scheme of the Code clearly adumbrates that
whew an application has been made under Order 21 . Rule 97.
the eourt is enjomed to adjudicate upon the right, title and
interest claimed in the property arising between the parties
to a proceeding or betwoeen the decree-holder and the person
claiming independent right, title or interest in the immovable
property and awn order in that behalf be made. The
determination shall be conclusive between the parties as if it
1asa decree subject bo rivht of appeal und 1ot a matter to be
agitaled by g separale suit, In olher words, no other
proceedings were allowed o be taken. It futs to be renembered
that preceding Civil Procedure Code Amendmeit Act, 1976
right of suit under Order 21, Rule 103 of 1908 Code was
available which has been now takey gzomy, By necessary
prplication, the legislature relegated the parties to_an
adjudication of right, title or interest in the immovable
property undey execution and finality has beey accorded to it.
Hius, the scheme of the Code appears to be to put an end to
the protraction of the execution and to shorten the litigation
between the parties or persons clafming right, title and
interest in the invmovable property in execution,
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9. Adjudication before execution is an efficacious remedy to
prevent fraud, oppression, abuse of the process of the court ar
miscarriage of justice. The object of law is fo mele out justice.
Right to the ri vf t, fitle or mt rest ofa par ty i the :mmaaabl.-:

property 1S a

of lao s the SUUioLr and succour for the
susterarnce of the rule of low. Ay weakening like (sic) in the

) Judicial process would rip apart the edifice of justice and
' create a feeltng of disillusionment in the minds of the people
of the very law and courts. "The rules of procedure have been
devised s a chavinel or a means to resder substantive or at
best substantial justice whicii s the lighest mferest of man
and almameter (sic) for the mankind. [t is a foundation for
erderly human relations. Equally the judicial process should
n never becomne ain tmstrument of oppression or abuse or a
nteans in the process of the court b subpert justice. The court

has, Hwrefore, to wisely evolve fts process to aid expeditions

adrydicalion and would preserve the possession of the

praperty in the interregnum based on factual situation.

Adudication wnder Order 21, Rudes 98, 100 and 1007 and its

successive rules @5 sine gua pon fo o finality of the

disdication of the right, wile or interest in the immoovable
properly under execution.”
P (Emphasis supplied)

211. In the aforesaid context, in Noorduddin (stpra) il was observed that
“Adjudication under Order 21, Rules 98, 100 and 101 and its successtve

rules is sing qua non to a finality of the adjudication of the vight, ktle or

interest in the innmovable property under exeention.” This observation,

read in light of the change brought in post-amendment can only

mean that, with a view to accord finality to the dispute pertaining

to the subject property, even a third parly asserting a right, title or
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interest ought to agitate his grievances anly under Rule 99 in the

event his dispossession is caused by the execution of the decree.

212, In Babulal v. Rak Kumar reported in (1996) 3 SCC 154, this Court
made an observation that the procedure prescribed under Rules 98

10 103 is a complete code in itself and observed thus:

“6. [...] Thus, the procedure prescribed is a contplete code in
itself. Therefore, the executing court is required lo determine <

the question, when the appellants had objecied 1o he
execution of the decree as against the appellants who were not
parties lo the decree for specific performance.”

(Emphasis supplied)

213. "This Court in Sameer Singlt and Another v, Abdul Rab and Qthers
reported in (2015) 1 SCC 379, while d eciding what would constitute
an “adjudication” under Rules 97, 99 and 101 of Order XXI CPC
respectively, shed some light on how the scheme underlying the
said rules must be appreciated. It was reiterated that rules 97 to 103
respectively is a self-contained code which empowers the executing
court 1o adjudicate the entire lis and any order passed would be
deemed te be a decree. The relevant observations are thus:

"20. The submtission of the learned counsel for the appellants
is that if the scieme underlying the said Rules is appositely
appreciated, il is clearas crystal that the legislature in order
fo avoid mulliplicity of proceedings has emipowered the
exectiting court to conduct necessary enquiry and adjudicate
by permitting the parties to adduce evidence, both oral and
documentary, and to determine the right. title and fnlerest, of
the parties and, therefore, such an order las been groen the
status of a decreg. As has been put forth by lin, a proceeding
triterms of Rule 97 or Rule 99 is in the nalwre of o suit and
the udjudication is similar to that of a suit |,.,)

LA~
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26. The aforesaid authorities clearly spell out that the court
has the authority lo adjudicate all the questions pertaining lo
right, title or mterest in the property arising between the
purties. Il also ineludes the claim of a stranger who
apprehends dispossession or has already been dispossessed
fmm Hze Hrzmmurb!e property. The self-contained code. as l’ms;
| by this Court. enjoins the execuiin
adiudicate the lis and the purpose is to avoid mulhpimm of

grc:cggdmcg 5. It is r:lso S0 bgm!se i:mur to 1 976 amendmenf-

wiry has to be conducted
by the executing court. Order 21 Rule 101 provides for the
determination of necessary issues. Rule 103 clearly stipulates
thut wolen an application is adjndicated upon under Rule 98
or Rule 100 the said order shall have the same force as if it
were a decree. Thus, it is a deemed decree. [...)

o (Emphasis supplied)

nffer the amendment the entive ¢

214. Giving an order made under Rules 98 and 100 of Order XX1 CPC
respectively, the status of a ‘deemed decree’ for the purpose of an
appeal has cffectively given the parties more reason to agitate

o everything that they would in a separate suit before the executing
court itself. In light of this, it would be absurd to still say that the
right to file a separate suit in so far as matters pertaining to Rules 97
and 99 respectively would still remain alive. There would be no
purpose in holding so. On the contrary, it would only defeat the
reasons due to which the legislature thought fit to expand the
jurisdiction of the exccuting court under Rule 101 by way of the

amendment,

215. It was very aptly pointed out by this Court in Sreenath v Rajesh
reported in (1998) 4 SCC 543 that the courts, within their own

limitations, have been interpreting the procedural laws so as to
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conclude all possible disputes pertaining to the decretal proporty

within the execution proceeding itself, i.c,, including what may be
raised later by way of another bout of litigations through a fresh
suit. Similarly legislatures equally are also endeavouring by

amendments tor achieve the same objective. Therefore, in

interpreting any procedural law, where more than one

mterpretation is possible, the one which curtails the procedure
without cluding justice is to be adopted. The procedural law is
always subservient to and is in the aid of justice. Any interpretation
which eludes or frustrates the recipient of justice is not to be
followed. So;, under Order XXI Rule 101 all disputes batween the
decree-holder and any such person is to be adjudicated by the
executing court. A party is not thrown out to relegate itself to the
long-drawn-out arduous procedure of a fresh suit. This is to sa'l\'.-agle
the possible hardship both to the decree-holder and the other person
claiming title on their own right to get it adjudicated in the very

execution proceedings,

This Court in N.S.S. Narayana Sarma and Others v. Goldstone
Exports (P) Ltd. and Others reported in (2002) 1 SCC 662 also
observed that, by way of the Amendment Act of 1976, the legislature
has vested wide powers in the executing court to deal with “all
issues” relating to the suit property. This, in the opinion of the court,
may have been brought to allay the apprehension in the minds of
the litigant public that it takes years before the decree-holder can

enjoy the fruits of the decree. The relevant observations are th us:
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Qreua;lmg amm:ysr the [itieanl pub!u that difficulties of a

litigant are by no means pver on his gelting a decree for
Imunovable property in his favour. Indeed. his difficulties in
real and practical sense, arise after getting lhe decree.
Presumably, to tackle such ¢ ammi:un and to a!im{ the
apprehension i the minds of liti : ;

vedrs and vears far the decree-!wl‘der fo erjoy fryits of the

decr e.r:t ﬂfu, legislature made drastic anzmzﬁmmt#

um oision in Rule 101 in tohich it is mte};w u.m’lu dcc:fﬂrcd
that all questions mcluding questions relating to right, title
or tnterest in the property arising between the parlies to a
proceeding on an application under Rule 97 pr Rule 99 or
their representatives, and relevant to the adjudication of the
application shall be determined by the court dealing with the
application wd not by a separate suit and for this purpose,
the court shall, notwithstanding anything to the contrary
contaimed in any other law for the time being in force, be
deenied [ lave jurisdiction to decide such questions. On a
fair reading of the Rule it is manifest that e legislature has
enacled the provision with a view lo remove, as far as
possible, technical objections lo an application filed by the
aggrieved party whether he is the decree-holder or any other
person. it possession of e immovable property under
executtion and las vested the power in the execuling court 1o
deal wiily all questions arising in the matter irrespective of
whether the court otherwise has jurisdiction to entertain a
dispute of the nature._Lhis clear statutory marndate and the
abiect and purpose of the provisions should not be st sig
of by the courts seized of an execution proceeding, The court
cannet shirk its rvspmmbzhfy by skurting the relevant issues
arising in the case.’

(Emphasis supplied)
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217. In Sriram Housing (supra), it was finall y buttressed that rule 101
effectively does away with the requirement of filing a fresh suit for
the adjudication of a dispute which could be dealt with under rules
97 or 99, as the casc may be and it was observed as thus;

“26. Now, az stated above, applications under Rule 97 and
Rule 99 are subject to Rule 101 which provides  for
determination of questions relating to dispules as to right,
title ar interest in the property avismg belween the pailies to
the proceedings or their representatives on an application \J
made under Rule 97 or Rule 99. E fectively, the said Rule

does away with the requirement of filing of fresh suit

adiudication of disputes as menti ned abave |...]”
(Emphasis supplied)

218. Inaddition to all the decisions discussed above, a three~judge bench
of this Court in Silverline Forum Pot. Ltd. v. Rajiv Trust and
Another reported in (1998) 3 SCC 723 discussed the scope of
adjudication that is envisioned under Rule 101 and stated that the
executing court would be obligated to decide such questions that (a)
have legally arisen between the partics and (b) are relovant for
consideration and determination between  the partics. The
observations are thus:

12. The words “all questions arising belween the parties to a
proceeding on an application under Rule 97" would gnvelop
only such questions as would legally arise for determination
between those parties. In other words, the court is not abliged
to determine a question merely because the resister raised it.
The questions which the evecuting court is gblied to
determine under Rule 101, mys! pussess fwo adiuncts. Firs)
sttt stich questions should have legally arisen between the
questions must be relevant for
consideration and delermination between the partios [...]
(Emphasis supplicd)
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This observation can be looked at from a different perspective
for the purpose of the question that we are presently faced with i.c.,
- when the executing court under Rule 101 is anyway required to
looked at such questions, by way of a strict obligation, then there is
no reason for a person who can very well fall under the scope of
Rules 97 or 99, to prefer a separate suit for the adjudication of the

same claims which the executing court is competent to look inta.

In Shamsher Singh (supra), the application filed under Rule 99 was
ultimately dismissed after conducting the exercise of determining
whether the applicant had a right, title or interest in the decretal
property by way of adverse possession. This Court rejected the
contention of the applicant that mere prior bona fide possession,
would require the executing court to restore the possession of the
applicant. This Court had acknowledged the sea-change brought to
the Rules 99 107101 respectively and stated that post the amendment,
the executing court could only direct that possession be given o the
applicant under Rule 99 if it is satisfied that he has established his
right, title or interest and not otherwise. In that context, it was
observad that “What was earlier lo be adjudicated in a suit ynder

unamended Rule 103 is now to be adjudicated in Rule 101 itself”,

In light of all the aforesaid, we are of the view that there exists no

option of filing a separate suit for a person who may very well prefer

an application under Rule 99 of Order XXI CPC, To put it simply,

one cannot file a separate suit as an alternative to an application

under Rule 99, 1f stich a suil is preferred, it could be said to be non-
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maintainable for the reason that the appropriate course of action
would have been to prefer an application under Rule 99 instead.
Hence, amongst the two alternate interpretations to which we had
alluded at the beginning of our discussion on this aspect, we are

inclined to adopt the latter.

As a consequence, a question that then arises is whether fransferees
pendente lite of the judgment debtor would have the remedy of filing
a separate suit considering the bar placed upon them by virtue of

Rule 102? We are alsoinclined to answer this in the negative.

Before proceeding further, at the cutset, we would like to cla rify the
scope of Rule 102 of Order XXI CPC. A recent decision of this Court
in Tahir V. Isani ». Madan Waman Chodankar reported in 2020
SCC OnLine SC 1962 observed that the bar under Rule 102 applics
only to a person to whom the judgment-debtor has transferred the
suit property pendente lite. In other words, if the person has
reccived the property from anvone other than the judgment-debtor,
even pendente lite, then he would be entitled to the benefit under
Rules 98 and 100 respectively. It was also stated that the object
underlying Rule 102 is to protect the interest of the docree-holder
against the attempts of unscry pulous judgment-debtors and their

subsequent transferees who deprive the decree-holders from taking

any benefit of the decree passed in their favour. In delineating the

ingredients that are required to be fulfilled for the application of
Rule 102, it was stated that it is absolutely necessary for the transfor
to have been made by the judgment-debtor after the institution of

the original suit in which the decree was passed. Only then, can the
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protection afferded under Rules 97 to 101 respectively, be denied.

The relevant observations are thus:

“9. ... In asuit pending between a plaintiff and a defendant
as to the right to & particular estale, the decision of the court
in that case shall be binding not only on the izngmmg parties,

but alse on those who derive title under them by alienations
(transfer) nwade while the suil was pending, whether such
alienees, i.e. transferees, had or had ol notice of the pending

D proceedings. [...|

. Therefore; Rule 102 of Order XXI :ntendr: to L?rnred [l
| interests of the decree-holder against g
unscrupulous judemeni-deblors :Jnd Hterr aubaemtmf
transferees who indulge in activities and leave no stone
unlurned to deprive the decree-holders from reaping the
(] benefils of the decree granted in their favour. The Rule being
B equitable in nature, therefore, estops further creation of rights
as it explicitly stales that nething in Rules 98 and 100 shall
apply to the vesistance or obstruction being made by the

transferee pendente lite of judgment-debior.

~XAX~

11. While it is important to protect the interests of decree-

=, lolders, who liold an enforceable decree in their favour, it
canmnot be gatnsnid Hwrt such tnterests cannol be hm_'rzketly
protected, Rule 102 of Qrder XXI expressly lays dows lie
ngredmnh as to when it can be applied. For a case to full |
under Rule 102, it is condition precedent that there exists a ‘
decree for the possession of immovable property. Secondly,
there must be a reststance or an obstruction in the execution
of the said decree; Thirdly, such obstruction or resistance
trrust be miade by a person to whom the judgment-debtor has
transferred the property. Fourthly, such transfer nust haw
ocerrred after the institution of the original suit, i.e. the one
e wiidh the decree sgd. If the aforesaid ieredients
are made put, Rule 102 proh:brh the protection of Rules 98
wid 107 to such errant transferee of judgmient-deblor,
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Therefore, the bar under Rule 102 must be read correctly; it

“XXX-

13. 1 [(Jli’L’Z'Ef‘ !su[ﬁ' 102 r}f Ordm }\' X/ ap -I‘ies fmlu 10 i person

or abm‘ruct ne the execu ttmr
Ifm dr:r.‘ree J‘br BOSSEESIOoN of such property, is not the trarisferee
of {udgrmmg deblor, ie. he does nol trace liis title from
[udgment-debior, bar of Rule 102 does not a sy fo liim. Thal
1s to say that if Ute person w}m 0 1S resisting or obstructing the
decree for : [rom person
other thay tie mrfwnenf-debiw, '-mcfz PeYsun is competent to
gain e benefit of Rules 97 ta 101 of Order XX1. In fact, he
is entitled to such benefil even if fie had been rmnﬁﬁer red the
anmovable properiy pendente lite, i.c. durin lie penden

the stil_in which the decree was. passed.”

(Emphasis supplied)

specific and must not be unduly expanded,

However, what must be carefully noticed is that Rule 102 does not
say that such a transferee pendente lite of the judgment-debtor would
not be entitled to even file an application under Rules 97 or 99
respectively, as the case may be. It reads that “ Nothi ngin rules 98 and
100 shall apply”. This lcads us to arrive at the interference that it is
not the filing of the application under Rules 97 or 99 respectively,
per say, which is barred under Rule 102. The bar under Rule 102 is
with regard to the orders which would come to be passed as a
consequence of the adjudication of the applications under Rules 97
or 99, as the case may be. Therefore, it is a bar placed on the
executing court’s power to afford any relief to the applicant rather

than a bar on the applicant themselves.

s very

<

<
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225. In their natural course; the execu ting court would necessarily haye
to adjudicate the application before them, whether it was made by
a transferee pendente lite of the judgment-debtor or not. However,
when an objection is raised that the applicant is barred from
obtaining any relief under Order 102, then such an adjudication
would be confined to whether he is a transferee pendente lite of the |
judgment-debtor or not. If yes, then the executing court would be
S barred from making any further orders under rules 98 and 100

respectivel Y-

226. The aforesald is supported by the decision in Sifverline Forum

(supra), wherein it was observed in the context of Rule 97 that, if the

ﬁ resistance is being offered by a transferee pendente lite of the

judgment-debtor as defined in Rule 102, then tho scope of the

adjudication under Rule 101 would be shrunk to the limited

question of whether the applicant under Rule 97 is such a pendente

lite lrapsferee. If answered in the affirmative, then such an applicant

would be held to not be entitled to offer such a resistance based on

the salutary principle underlying Section 52 of the Transfer of
Property Act. The relevant observations are thus:

“10. It is true that Rule 99 of Qrder 21 is nol woailable to any
persont until he is dispossessed of immowable property by the
decree-holder. Rule 101 skipulates that all guestions “arismg
between the parties to a proceeding on an application wider ‘
Rule 97 or Rule 99" shall be determined by Hie execu ling
court, if such questions are “velevant lo the adjudication of |
the application”. A third parly lo the decree who offers ‘
resistance would thus fall within the ambit of Rule 101 if an
adjudication is warranted as a consequence of the resistance
orobstruction made by hiim bo the execution of the decrees. No
doubt if the resistance was made by a transferee pendente lile
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2oint the execution court has to hold that he has no right to

resist in view of the clear language contained in Rule 102,

Exclusion of such _a_transferee _from raising further

conlentions is based on the salutary principle ad od i
section 52 of the Transfer of Property Act.” .
(Emphasis supplied)

227. One might question, what is the reason behind adjudicating an

228.
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application under Rules 97 or 99 respectively, if the passing of an
order under Rules 98 and 100 respectively is anyway barred? The
simple reason would be that some judicial forum must arrive at the

finding that the person(s) in question is a transferee pendente lite of

the judgment-debtor so as Lo determine his right, title or interest to

the suit property or the lack thereof.

Again, il is with this background that one must look at (he ratio of

the decision of this Court in Runjith- K.G. and Others v. Sheeba

reported in 2024 SCC OnLine SC 2821, authored by one of us, R.

Mahadevan, J. Therein, it was stated that an applicant under Rule

99, who is a siranger to the decree, can very well adjudicate his claim

of right, title and interest in the decrotal property. It was further held

that this term e, “stranger to the decree” would include a pendente
8 I

lite transferee who has not been impleaded in the original suit. The
relevant observations are thus:
“13. 1t was the specific plea of the appellants that He
predecessor of the  respondenis being  a pendente

lite transferee, is not entitled to file an application under
Order XXI Rule 99 CPC and raise the question of limilation
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of the Execution Petition, so as fo deprioe the right of the
appellants lo enjoy the fruits of the decree.

14. On a reading of Order XXI Rule 99 CPC, it is lucid that
where any person other than the judgment debtor is
dispossessed of immevable property by the holder of a decree
for the possession of such property, or where such property
has been sold in execution of a decree, by the purchaser
thereof, he may make an application to the Court complaining
of such dmpnsses':mn It also means that a third party to the
decrec fas a right to approach the Court even afler
dispossessiait of the immovable property, which he was
occupying. [n the case on hand, the pr 501 |
respondents wias not o party to the suit and he was

d:snmseq-ed h*om Hzc urum,rtu, nz uccu[znn of the decree

s per Order X1 Rule 99 CPC.

15. In so far as the claim of appellants that the predecessar of
the rfepnmizmls namely Mr. Raghuthaman, being pendent
lite transferee and lence would have na locus to file the
zrpplzcauon see.kmg re~delivery, we have already held that

‘any person” wol a party fo the suit or in other words a
stranger to the suil can seek re-;ielmcry, after e has been
u'mposqes;t:ecL The termn Stran er_ would cover ; thin §

right, title, mterest m:d possession. [...|
XX~

19. [...] the Iigh Court rightly set aside the order passed in
the Execution Petition and remaended the matier lo the trial
court far fresh consideration, leaving all the issues including
the independent righl, hitle or inlerest claimed by the
respondents in the property in question, to be adjudicated
therein. Therefare, we do not find any infirmity or illegality
i the judgment so rendered by the Iigh Court, warranting
ouer miterference,

(Emphasis supplied)
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In Renjith (supra), the applicant under Rule 99 was a pendente lite
transferee of one of the judgement-debtors byt ;Nas not impleaded
in the original suit, Althou gh he was not a party to the original suit
and a stranger to the decree yet, since he derives his right through a
fransfer made by judgment-debtor during the course of the suit
proceedings, ultimately, the law would not look at him favorably
even under an application under Rule 99, This is reflected in Rule
102,

Having said so, the conclusion reached in Renjith (supra) would still

hold good because, in light of the decision in Silverline Forum
(supra), the application under Rule 99 could still be filed by such a
person for the adjudication of his right, title or interest since he
would be a stranger to the decree. Tt ig just that the adjudication of
the same wauld then be limited to whether he would be a transferce
pendente lite of the judgment-debtor or not in order to determine
whether the bar envisaged under Rule 102 would apply to him.
Therein, the matter was ultimately remanded to the trial court
leaving all questions under Rule 99 read with 1 01 open for fresh
consideration. Therafore, it was implicit that the trial was to proceed
in light of the decision given in Silverline Forum (Supra) and if the
auction-purchaser or the decreo-holder raised a preliminary issue
that the applicant is a transforee pendente lite of the judgment-
debtor and hence he cannot be given the benefit of an order undor
Rule 100, that issue would be decided first as a preliminary issue in

the course of the said proceedings,
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231. We have now explained in sufficient detail the scope of the bar
under Rule 102 and the scope of adjudication under Rule 101 if a
transferee pendente lite of the judgment-debtor prefers an application
under Rule 99. This position now begs the question whether such a
transferee pendente lile of the judgment-debtor would be allowed to
file a separate suit, in case he does not prefer an application under
Rule 99 in view of the bar imposed by Rule 102? As we had
ﬂ mentioned at the beginning of our discussion on this aspect, the ‘
answer must necessarily be an emphatic “No'. The same reasoning
that we had adoptod to observe that other persons falling under the
scope of Rules 97 or 99 would not be able to profer a scparate suit,
p would apply here as well. When the executing court is vested with
the same power as the court before which a separate suit would be
filed and Rule 102 bars any relief to a transferee pendente lite of the
judgment debtor, why should a scparate suit wherein an
adjudication which is akin to that under Rule 101 would be
e, conducted, be allowed? One must remember that it is the avowed
object of Section 52 of the Transfer of Property Act which has given
rise to Riuile 102. The same section 52 would bar any relief being
accorded to the transferee pendente lite of the judgment-debtor in the
separate suitas well. To put it simply, the fate of a transferee pendente
lite of the judgment-debtor in the separate suit would be the same
as that of his fate under Rule 101. Therefore, there exists no special
reason to carve out an exception and allow the filing of a separate
suitfor persons falling within the bar under Rule 102 when the end

result would be the same,
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232, Before we close the discussion on this aspect, with a view to obviate
any confusion as regards the position of law expounded by us

above, we wish to advert to Rule 104 which we reproduce as under:

‘104, Orders under rule 101 or rule 103 to be subject to
the result or pending stit.— Every order made under rule
107 or rule 103 shall subject to the result of any suif that nuay

be pending on the dedle of contmencement of the proceeding in
which sucl order, is made if i such suit the party agamnst o
whont the order under rule 101 or rule 103 s made has <
sought to establish a right which he claims to the present
possesston of the property.”

233. Rule 104 begins with the phrasc “every order mude under rule 101 oy
rule 103", This, in a way, substantiates the discussion made by us
heteinabove that the determination of the questions referred o in
Rule 101 may not always lead to an order being passed under Rules
98 or 100 respectively and a classic exam ple of this scenario would
be determining these questions in relation to a perudente lile transferee
of a judgment-debtor. In other words, sometimes an order may be
passed under rule 101 and it may not be followed with an order
under rules 98 or 100. This is probably why Rule 104 brings both the
order under Rule 101 and those under Rule 103 (which collectively

includes orders under Rules 98 or 1 00) respectively, within its ambit.

254. Rule 104 then proceeds to say that an order under bath Rule 101 and
103 respectively shall be subject to the result of any suit that may be
pending on the date of the commencement of the procceding in
which such an order is made, i.c,, the institution of an application
under rule 97 or 99 as the case may be, if in such a suit that is

pending, the party against whom an order is made under Rules 101
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or 103 has sought to establish a right which he claims to the present
possession of the property. To put it simply, if a person has already
filed a suit secking to establish his right over the concerned property
including that of possession, before the actual institution of an
application under rules 97 or 99 or before the cause of action to file
an application under rules 97 or 9 arose, it is only then that the
orders which come as a consequence of the application under Rule
97 or 99, would be made subjeat to the result of such a previously

instituted suit.

Such was the situation in Shamsher Singh (supra). The applicant
under Rule 99 who was dispossessed by way of execution of the
decree had already filed a suit over the same property in which he

claimed title on the basis of adverse possession.

This rule must not be read to mean that once the cause of action to
file an application under rule 99 has arisen, a party can resort to the

remedy of a separate suit instead.

Delineating when a third party could file an application under

Order XXI CPC and when he could resort to a separate suit in

order to assert his right, title and interest in the said property.

Having discussed rules 58, 89 to 92 and 99 1o 104 respectively in
great detail, to avoid any confusion and to provide a more holistic
picture of when a separate suit praying for the relicf of title, amongst
others, can be filed by a third party, when the property is sold in

execution of a deeree, is elaborated as follows:
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i Scenario 1 - When Rule 99 is not involved, i.c. when the third

party filing the separate suit is not a person who has been in
possession and subsequently, dispossessed in the course of

execution of the decroe:

Ordor of
) confirmation
Order of sale of &ale
Progress of -
the execution. — —— . - _ _ L _ _ _ _ e a2 g s o e e &
proceedings.
N Necaurse toa "third party”
Recourse to a ™ third parly” o assert to-assery hiy title thrugh a
his title through an application

3 scparate suit againgt (he
under Rule 58 suction:  purchaser,  as
indicated under Rule 92(4)

which  would  be  in u

consomance with Rule 38(5)

ii.  Scenario 2 - When Rule 99'is involved and the third party in

possession is one who has been dispossessed as a
consequence of the execution proceedings: &
Latpie o] bhe 3l
Ordder of [rato of period for preferring an
conlirmaliown Dispossossio applleation under Ryle
Onler of sale.  of=ale CEPISESSION. 99 nor Anilcle 125
P LU T T D (e
Progress of
the execution I Rl SR R TepeS N
proceedings,

A | Recourse to a “third party” in possession to assert his rights including
= that of title through an application under Rule 58
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Recourse to-a “third party” in possession to assert his rights including

B that of title through 4 separate suit against the auction purchaser, as
== 1 ed under Rule 92i4) which would be in consonance with Rul
.5815)

Recourse 1o a "third pasty” in possession who is dispossessed to assert
his rights including thar of title throrgh an application under Rule 9.

0]

No recourse tp a “third party” in possession who 8 dispossessed to
assert his rights including that of title, either through an application
under Rule 99 or by way of a separate suit due to the expiry of
limitation under Article 128 of the Limitation Act, 1963,

L=

- 238. A pertinent clarification in Scenario 2, especially as regards the
period referred to as “B” would be that, if a third party who is in
possession of the property which is the subjoct-matter of the auction

o sale, obtains knowledge of the auction sale, after the confirmation

of sale, he needn’t wait until he eventually comes to be dispossessed

by the auction-purchaser to file an application under Rule 99. Before
any cause of action to file an application under Rule 97 or 99 arises,
he may choose to file a separate suit, if he wishes to, in accordance

o with Rule 92(4). However, once there arises an opportuni ty for such

third party possessor to obmin appropriate redressal of his
grievances through an application under Rule 97 or Rule 99, he must

not be allowed to file a separake suil.

239. We say so also because we are cognizant of the ditfering views as
regards whether a third party can make an application under Rule
97 taken by the decisions of this Court in Brahindeo Choudhary
(supra} and Sriram Ho.using (supra) respectively. Another coordinate
bench of this Court in P, Sumathi v. K. Krishna Gounder & Ors in
SLP(C) No. 14092 of 2025 has alrcady taken seisin of such conflicting
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views while issuing notice vide its order dated 16.05.2025, Without
delving into which interpretation of Rule 97 may be right, we only
wish to point out that in caso the view taken by Sriram Housing
(supra) is held to be the correct view, then the interests of justice
would demand that a third party in possession who oblains
knowledge of the confirmation of salo and wishes to assert his right,

title or interest in the same, must not be allowed to be remediless

until he comes to be dispossessed, which dispossession is an

cssential ingredient under Riule 99, Therefore, the option of filing a

separate suil must be made available to him.

Another reason why we have taken the view that in the time period
falling in “B", the recourse to a scparale suit may be available to a
third party in possession is because of the language employed in
Rule 104. Rule 104, basically, makes any order under Rules 98, 100
or 101 subject to the result of any pending suit (which was instituted
before the commencement of the proceedings under Rules 97 or 99)
wherein the party against whom the order under Rules 98, 100 or
101 is made has already seught lo establish a right through which
he claims possession Lo the property in question. Therefore, Rule 104
itself indicates that a suit ma y beinstituted by a person in possession
of the property but before the commencement of the proceedings
under Rules 97 ar 99, with a view fo not compel him to needlessly
wait and agitate his rights only under these rules. In other words,
Rule 104 also substantiates that in the period referred to as “B” in
Scenario 2, the third party in possession may choosc to file 2

separate suit.
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241. However, we must point out that we have come across several
decisions that refuse to hear the third parties in possession, in an
application under Rule 97 or 99, merely owing lo the fact that a
separate suit has already been instituted by them for adjudication
of the same rights. This would not be the right approach. If the third
party who is offering resistance to delivery of possession or who has
been dispossessed has chosen to participate in the proceedings
under Rule 97 or 99, the exccuting court would be obligated to
decide all questions including those of their right, title and interest
in the concerned property, The fact that Rule 104 would make such
an order under Rules 98, 100 or 101 subject to the result of the
previously instituted suit would not be reason cnough for the
executing court to refuse to hear the third party in possession or the
third party who is dispossessed under Rules 97 or 99, as the case

may be.

242. One may question as to why there is a stricter treatment under the
perlod referred to as ‘D’ in Scenario 2 i.e., why both the option of
filing a separate suit or an application under Rule 99 becomes
unavailable upon the lapse of the limitation period as prescribed
under Article 128 of the Limitation Act, 1963. Such a treatment, in
our opinion, would not be onerous. Let us look at Scenario 1 to
substantiate this rationale better. As we have already explained
previously, the progress of the execution proceedings, at least
between the order of sale and the order of confirmation of sale is
continuous and starts running from the date of the order of sale. In

other words, the cause of action to file an application under Rule 89,
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90 or 91 is not dependent on when a prospective applicant would
acquire the knowlcdge of the order of sale. The mere fact that a
person acquired knowledge of his property being attached and sold,
after the confirmation of the sale under Rule ‘}2(‘1_), would not turn
the clock back in his favour and make available the option to file an
application under Rules 89, 90 or 91 respectively. Therefore, under
Scenario 1, the third party’s option to file scparate suit after the sale
is confirmed (albeit on narrower grounds Le., that the sale wasa =
nullity etc.) would be dependent on when he obtains the knowledge
of his property having been sold and this suit would be governed
by the general provisions of limitation which would be applicable

to such suifs.

243. On the other hand, the limitation period for filing an application
under Rule 99 ic., Article 128 of the Limitation Act, 1963, which is

J0-days from the date of dispossession is deliberately short because

it takes into consideration the fact that the date of dispossession [y

comes to the immeoediate knowledge of the. djsposscsénd parly. In
other words, the'cause of action to file an application under Rule 99
and the date of his knowledge that he is dispossessed, is one and the
same. Even according to the interpretation to dispossession given in
Ashan Devi (supra), the loss of control over the property which gives
rise to the cause of action to file an application under Rule 99 would
be the same date on which the applicantunder Rule 99 would obtain
knowledge of his dispessession. Therefore, although Article 128 of
the Limitation Act, 1962 uses the words “the date of the dispossession”,

it is implicit that it alludes to the date of the knowledge of
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dispossession considering the nature of the relief envisaged under
Rule 99 and also considering that it is at the instance of a
dispossessed party that the proceedings under Rule 99 come to life.
Itis under such circumstances, that a stricter standard is placed on
such a dispossessed party to move the executing court within the
limitation pertod as given undor Article 128 and the option of filing
asuit after the lapse of the said period is made impermissible under

~ the period referred to in ‘D', Once knowledge of dispossession is

. obtained, the applicant under Rule 99 must act promptly,
Furthermaore, when Rule 99 has been specifically created for the
purpose of addressing such a situation and is bound by a strict time-

O limit, it would not be appropriate to allow the filing of a separate
suit for the same relief that the executing court would be competent
to: provide, while also by-passing the limitation prescribed under
Article 128.

M 244. In light of the expanded scope given to an adjudication under Rule
101 by the 1976 amendment, it is our view that once an application
under Rule 99 comes to be allowed and the person dispossessed by
the auction-purchaser is put back into possession by the exccuting
court through an order under Rule 100, Rule 92(5) or at lcast its
underlying intent must be carried forward by the execu ting court
such that the auction-purchaser, against whom the order under
Rule 100 would operale is able 1o take back the purchase-money he
paid at thé auction=sale, with or without interest. This is because
after the right, title or interest to the property is decided in favour

of the dispossessed applicant under Rule 99, an auclion-purchaser
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would be subjected to a similar, if not an identical hardship insofar
as getting back his purchase-money is concerned. Especially having
claborated that the jurisdiction afforded to the exectiting court
under Rule 101 is wide and all questions relevant to the adjudication
of the dispute would be decided Justas it would be in a separate suit
and the order passed would be deemed to be a decree, such a
measure is all the more necessary to alleviate the concerns of the

auction-purchaser.

245. However, one impediment in scamlessly carrying the intant of the
Rule 92(5) forward, would be the potential non-impleadment of the
decrec-holder in the proceedings under Rule 99. In a sttuation
where the auction-purchaser is the one who is dispossessing the
third party, the application under Rule 99 may or may not include
the decree-holder as a party. In case, the decree-holder is not

impleaded, it would not be possible for the executing court to direct

the decree-holder to return he purchase money to the auction- ey

purchaser. It is suggested that a necessary amendment be brought
in this regard regarding the mmapleadment of the decree-holder as a
necessary party under Rule 99, even in cases where the auction-
purchaseris the one who s dispessessing the applicant under Rule
99. This would also enable to decree-holder to resume or rovive the
execution proceedings at the stage at which the sale was ordered,

unless the executing court directs otherwise,

246. In the present factual scenario, where the respondent nos. 1 and 2

respectively are trapsferees pendente lite of the judgment-debtor who
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were kept completely unaware of the execution proceedings, as a
result of which the sale came to be confirmed under Rule 92(1) and
the possession was alse handed over to the auction-purchaser
appellants by the executing court, the respondent nos. 1 and 2
respectively must have preferred an application under Rule 99
within 30 days of their dispossession i.e., before 24.07.1989. They

could have raised all their contentions regarding the title that they

- had over the suit property in such a proceeding under Rule 99. The
~ fact that no order could have been passed under Rule 100 owing Lo
the bar under Rule 102 was, by itself, no reason to allow the filing of
a separate suit in that regard. This is also because in case the filing
o of such a separate suit praying for the relief of title and possession
r was allowed, that would have also been dismissed for the sole
reason that the respondent nos. 1and 2 respectively ave Fransferees
pertdente lite of the judgment-debtor. In simple terms, their fate in
the separate suit would also have been the same as under an

~ application under Rule 99,

247. To summarize ~ the relicf for declaration of title and possession
prayed for by the pendente lite trimsferees of the judgment-debtor i.c.,
the respondent nos. 1 and 2 respectively, could not have been
granted in their favour whether it was made in an application under
Rule 99, in an application under Section 47 CPC or in a separate suit.
Apart from the nuances relating to all these provisions which we
have claborated in detail, the very reason that their vendor was one
of the judgment-debtors, would have disentitled them to the

aforesaid reliefs. In short, since the relief(s) which they would be
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entitled to could only include the recovery of money, irrespective of
the provision they invoked, their prayer for the reliefs of declaration

of title and/ or possession could not have been granted to them.

VI. The decision of this Court in T. Vijendradas (supra).

248. Ms. Aparajita Singh, in her submissions, placed heavy reliance on
the decision of this Court in T, Vijendradas (supra) and stated that -
the said decision would squarely cover the issue as regards the
maintainability of the suit instituted by the respondent nos. 1 and 2

respectively.

249, InT. Vijendradas (supra), this Court was dircct| y concerned with the -
interpretation of Rule 92(4) of Order XXI CPC. Therein, one "V’ whao
was the owner of the suit property had transferred his right, title
and interest in the property in favour of the plaintiff. The factum of
this sale was not intimated to the Municipal authoritics and the
plaintiff’s name was also not mutated in the revenue rocords.
Property tax had not been paid in respect of the said property for a
period of three years, both by V before transior to the plaintiff and
by the plaintiff after the transfer in her favour. With a view to
enforce a statutory charge on the property, the Municipality
instituted a suit under the relevant legislation against *V’. The
plaintiff was not made a party therein. The said suit was decrecd
and in execution, the Pproperty was put up for auction. Initiall v, since
no buyer was available, the upset price was reduced twice and
subsequently, the property was sold to the auction-purchaser, who

was the wife of V', The sale was also confirmed. [t was alleged that,

SLP(C) No. 14461 of 2019 Page 158 of 172



)

250.

251.

SLP(C) No. 14461 of 2019

during the first instance of reduction of the upsct price, notice was
not issued to the judgment-debtor in accordance with Rule 66 of
Order XXI CPC and during the second instance, no order for
reduction of upset price was even passed. Tt was only after the
confirmation of sale that the plaintiff obtained knowledge of the
execution procecdings and the resultant sale thereof. Therefore, she
filed a suit for declaration and possession against V' and the
auction-purchaser respectively. During the pendency of this suit,
the auction-purchaser further sold the said property to one R’ who
then sold it in favour of the appellants therein. Both R’ and the
appellants, were impleaded in the said suit. However, the decreo-
holder-Municipality being a necessary party as per Rule 92(4), was
not impleaded. Despite the same, the said suit was decreed in

favour of the plaintiff,

[n the plaint, the plaintiff alleged that *V* had committed fraud i,
(a) he had not intimated the transfer of the property in favour of the
plaintiff while initially appearing in the suit instituted by the
Municipality, (b) the notice which was eventually sent to the
plaintiff was deliberately made to the wrong address, (¢) V' had
voluntarily suffered an ex-parte decree, (d) "V* did not object to the
reduction of the upset price during the sale in execution of the
decree, (c) *V* participated in the auction sale through his wife and

subsequently, sold it to ‘R” wha in turn, sold it to the appellants.

What we understand to be the essence of the plaintiff’s case in T.
Vijendradas (supra) is that the original decree which was dircetly

concerned with her property was not binding on her inasmuch as
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the same was a nullity and without jurisdiction, having been passed

without impleading her as a pa rty despite the fact that the property
had alrbad'y been transferred in hor favour before the institution of
the suit by the Municipality. In other words, she was not a pendente
lite Iransferee of fhe judgment-debtor-'V' but was a bona fide
purchaser for value who was not hit by the doctrine of iis pendens.
Therefore, not having an opportunity to assert her title either in the
original suit or in an application under Rule 58 of Order XXI CPC
for the want of knowledge, she was a “third party” as indicated
under Rule 92(4). Being ncither a party to the original suit, nor a
representative of the iu=dgmcn:t-de‘-bﬁtm—"Vf , her suit would not be kit
by Section 47 CPC cither,

We arc aware that the plaintiff therein scems to have raised several
contentions as regards the reduction of the upset price, non=service
of notice ete. as well. However, for reasons that we have elaborated
upon in the preceding parts of this judgment, those are grounds that
could only be raised in an application under Rule 90 within the
prescribed limitabion period under Article 127 of the Limitation Act,
1963. Therefore, even in T. Vijendradas (supra) these grounds falling
with the scope of Rule 90, referred to by the plaintiff. must not be
understood to have motivated this Court in holding the suit
maintainable. The crux of the arguments of the plaintifl was only
that the original decree was w ithoul jurisdiction and not binding on

her.

A crucial question in T. Vijendradas (supra) was whether the non-

impleadedment of the decree-holder-municipality would be
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detrimental to the suit instituted by the plaintiff. When there was
erough material to infer that the original decree was a nullity, this
Court did not wish to non-suit the plaintiff only based on the
ground that the decrec-holder-municipality was not made a party
to the suil instituted by her as per Rule 92(4). Moreaver, it was not
the Municipality themselves who had raised the issue of their non-
i impleadment; such an issue was raised by the appellants whe were
o pendenle lite fransferees. It was in such a background that this Courl
— had exercised its jurisdiction under Article 142 of the Conslitution
of India with a view to do complete justice between the parties and
the suit was held to be maintainable. The relevant observations are
o thus:
“Conclusion
33, The appellants and their predecessors, therefore, are also
Quilty of suppressio veri. Ordinarily a statute shall prevail
over the common lmw principle. owever, in a case of Hhis

nature, in the event of any conflicting interest, this Court in
exereise of s equity jurisdichion under Article 142 of Lhe

™ Constitulion of India is to weigh the effect of a frand and the
consequence of non-mpleiadment of a necessary party. We
— would hold that the scale of justice weighs in favour of the

person who s w victim n}' fraud and, thus, we should not
refuse any relief in his favour. only because he might have
been wrongly advised, The purport and object for which
Order 21 Rule 92(5) was enacted furthermore would be better
subserved if it s directed that the respondents shall pay the
amovl which the court paid to the Municipality out of the
amounl of auction,

34. We have noticed hereinbefore that one of lhe objects
sought to be achieved in amending Order 2T Rule 92 was to
dor complete justice to the parties so as to enable the auction-
purchaser to get back the amount from the decree-holder and
revrve the execution prm;eed'z'_ngs' so that the decree-holder
may proceed against the judgment-debtor for realisation of
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the decretal amount, In ihis case, the plaintiff-respondents
had not claimed any relief against the Municipality. The
Municipality's right fo realise the amount of property tax
together with interest, if any, is not in dispute. Although the
liability of Venugopal in lerms of the 1920' Act to pay the
property tax continued, it has been accepted at the Bar thal
the plaintiff-respondents were also liable to pay the amount
of property lax after the date of sale. In a case of this nature,
therefore, the plaintiff-respondents can be directed fo pay the
anount of praperty tax by way of redemplion of morlzage in
favour of the Municipality. e

35.10f any amount is available with the court out of the
amaunt received from the auction-sale, the sanwe ma y be paidd
lo the appellants. The appellants would also be otherwise
enlitled to file an appropriate suit gs against Manickam and
others."”

254. The aforesaid decision in T, Vijendradas (supra) would not help the
case of the respondent nos. 1 and 2 respectively herein. As opposed
ta the respondent nos. 1 and 2 respectively herein, the plaintiff in T,
Vijendradas (supra) was a “third party” who was not a tranpsferee
pendente Lite of the judgment-deblor and whose suit was not hit by g'
the bar under Section 47 CPC. Furthermore, not having. been
dispossessed in the course of the execution proceedings, there was
no question of avatling the remedy under Rule 99 either. Henee, the
suit instituted by the plaintiff thercin fell under Scenario 1 (as we
have illustrated above). Her suit was otherwise maintainable, and
the only impediment in her way was the non-implecadment of the
original decree-holder-municipality. In the unique facts and
circumstances of case therein, this Court had exercised its plena ry
powers to only overcome the non -impleadment of such a necessary

party in the separate suit, Along with that, with a view to keep the
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intent underlying Rule 92(3) intact, the plaintiff therein was directed
to.pay the property tax to the decrec-halder Municipality and the
appellants were held to be entitled to any amount remaining from
the auction-sale, along with the filing an appropriate suit for

recovery of moncy against their vendors.

255. The facts and circumstances that we are faced with are entirely

& different and goes Lo the very root of the maintainability of the suit
— instituted by the respondent nos. 1 and 2 respectively. Their suit is
non-maintainable not merely because of the failure to implead a

necessary party but owing to the bar to a suit under Section 47 CPC

o and Rule 99 of Order XXI CPC respectively. Morcover, they are
transferees pendente life of the judgment-debtor, which fact, by itself,

renders them ineligible to obtain any relicf of declaration of title

and/or possession.

G. CONCLUSION

256. A conspectus of the aforesaid detailed discussion on the position of
law as regards the doctrinie of lis pendens along with Rules 58, 89 Lo
92,99 to 104 of Order XXI1 . CPC respectively and Section 47 CPC is
as follows:

(i.) Section 52 of the 1882 Act embodying the doctrine of fis
pendens would apply to suits where aiy right to the property
in question is directly and specifically in issue. Whether any
right in the property was directly and specifically in

question in the suit would depend on the facts and
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(ii.)

(iii.)
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circumstances of cach case. The doctrine cannol blindly be
made inapplicable to suits in which the plaint contains a

specific averment that the mortgaged property be attached

and sold in liew of the decree or a charge be created on the -

property. If interpreted so, any judgment-debtor can render
the decree incapable of execution by transferring his interest

in the property during the pendency of such a suit.

Rule 89 of Order XX1 CPC provides an opportunity to any
person claiming an interest in the property sold ora person
acting for or on behalf of the persons having such interest,
another opportunity to save the property from the clutches
of the sale. A sine gua non for settin g aside the sale under this
rule would be the payment of the deposit as prescribed
therein within a period of sixty days from the date of the
sale. For the purposes of this rule, a pendente lite transferee of
the judgment-debtor would also fall under the ambit of the

ohrase “person claiming an interest irn the property sold” .
P fg i s

Rutle 90 of Order XXI CPC provides that the sale shall be sot-
aside if there exists any matorial irregularity or fraud in
publishing or conducting the sale, Furthermore, such
material irregu larity or fraud must cause 3 stibstantial
injury to the applicant under Rule 90. In other words, there
must be a direct nexus between the material irregularity or

fraud and the substantial injury caused to the applicant.
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(iv.) The words “material irregularity in-publishing or conducting it”
in Rule 90 would include any material irregularity or fraud
occurring ata stage prior to the proclamation of sale as well,
provided that the applicant did not have an opportunity to
raisc or could not have raised such a grievance at the
appropriate time. Furthermore, the mere absence of or any

defect in the attachment, by itself, cannot be a ground for

L selting aside the sale under Rule 90, unless substantial
— injury is proved. The applicanl must make specific
averments as regards the alleged irregularitios or fraud, and
convince the executing court that a substantial injury has

& been caused to him as a consequence,

(v.) The absence of a saleable interest on part of the judgment-
debtor to the suit property cannot be brought in as a ground
under Rule 90 of Order XXI CPC. Such a ground would

) squarely fall within the ambit of Rule 58 of Order XXI CPC,

if the sale is yet to be confirmed.

(vi.) Rule 92(3) of Order XX1 CPC states that no person against
whom an order under Rule 92 is made (cither confirming
the sale under Rule 92(1) or setting it aside under Rule 92(2))
can institute a separate suit in that regard. However, there
Is @ very narrow scope for a person to file a separate suit
despite the bar under Rule 92(3). The reason for such a

separate suit must be that theexecution proceedings and the
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sale was without jurisdiction and therefore, a nullity and not

binding on the plaintiff who has instituted a separate suit,

(vii)  Having said so, before holding such a scparate suit
instituted by a plaintiff alleging that the entire exccution
proceedings was without jurisdiction and therefore, the sale
was a nullity, maintainable, courts must be vigilant in
ensuring that the plaintiff was not a party to the original
decree or a representative of a party to the original decree,
asstated in Section 47 CPC. 1f sq, instead of filing a separate
suit, such persons must prefer an application under Section
47 CPC. Upon any failure to do o, their separale suit would
be hit by the bar contained in Section 47 CPC which

specifically uses the words “and ot by a separate suit”,

(viii)  The term “third party” under Rule 92(4) would mean a

party other than the judgment-debtor, decree-holder or the &l

auction-purchaser and would refer to a party who has not
had his right, title or interest vis-g-vis the property in
question adjudicated under Rule 538, Rule 97 or Rule 99 of
Order XXI CPC respecti vely. To put it very simply, the term
“third party” under Rule 92(4) would rofer to a party who
Is extrancous to the original suit proceedings and the
proceedings under Order XXI CPC, and ‘who either has not
had his right, fitle or interest adjudicated or having the
oppartunity ko have his right, title or interost adjudicated,

has not availed such a remedy within the required time,
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Such a “third party” would alse be someone who falls
outside the scope of Section 47 CPC.

(ix.) Rule 92(4) is not a provision which confers any right to the
third party to institute a suit for challenging the title of the
judgment-debtor to the property which is subject to the

execution proceedings. It is merely a procedural provision

o which states that such a suit must be instituted. against the

—~ auction-purchaser, where the decree-holder and judgment-
debtor would be necessary parties.

o (x.) When a party other than the judgment-debtor, including a

'. third party, is dispessessed during the course of execution

of a decree, the only remedy for such a dispossessed party

would lie in filing an application under Rule 99 complaining

of its dispossession. In such an application, all questions

& including that of the right, title and interest of the parties in

. the proceeding, to the property, would be examined by the

executing courl,

(xi.)  Thewaords “may” used in Rule 99 along with the words “and
ot by a separate suit” used in Rule 101, must not be read o
mean that a party who has been dispossessed has two
options i.c., to either prefer an application under Rule 99 or
to file a separate suit, the moment they are dispossessed.
This would defeat the underlying object of the amendment

made to the scheme of Rules 99 to 104 respectively wherein

SLP(C) No. 14461 of 2019 Page 167 of 172




the executing court has been specifically empowered to look
into the questions relating to tho right, title and interest of
the parties, quite akin to that which would have been done
by way of a separate suit. Once the period of limitation for
preferring an application under Rule 99 lapses, the person
who has been dispossessed in the course of the execution of
the decree, i neluding a third party, cannot filea scparate suit -
to cireumvent or by-pass the said prescribed period of ~

limitation.

(xii.)  Rule 102 prevents the executing court from passing any
order under Rule 100 if it is found that the applicant under
Rule 99 is a transferee pendente lite of the judgment-debtor.
This again, cannot be construed as giving leeway to such a
person to institute a separate suit. We say so for the simple
reason that, even in the separate suit, the Jaw would not look
favorably upon a pendente lite transferee, and no relicf of ij
declaration of title and/or possession would be granted to
him. His fate would be the same as under an application
undar Rule 99,

|

(xiii)  Therefore, - First, the Separate suit instituted by the
respondent nos. 1 and 2 respectively would be non-
maintainable because they are representatives  of the
judgment-debtor and the bar envisaged under Section 47 :
CPC would squarely apply to their case. Secondly, having |

not availed the remedy under Rule 99 of Order XXI CPC
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within time, the separate suit instituted for the same relief(s)
would be barred. Thirdly, even if the aforesaid two reasons
assigned by us could be said to not affect the suit instituted
by the respandent nos. 1 and 2 respectively, they would still
not be entitled to the reliefs claimed owing to them being
pendente lite transferees of the judgment-debtor whose

transaction would be hit by the doctring of lis pendens.

257. In light of the aforesaid, the High Court in its impugned judgment
could be said to have committed an error by preoccupying itsolf
with the allegations of fraud made by the respondents nos. 1 and 2
respectively and ignoring the true essence of the provisions under
Section 47 and Order XXI CPC respectively, in holding the suit to be
maintainable. If the approach taken by the impugned decision i.e.,
that fraud vitiates everything, is endorsed, especially in the context
of an auction sale conducted by the executing court, then Rule 90 of
Order XXI CPC which is ime-bound and which deals with the very
same aspect i.c., material irregularitics or fraud in conducting or
publishing the sale, would be rendered obsolete. Courts must be
vigilant as to when the plaintiff is invoking grounds which
otherwise could be said to fall under the scope of Rule 90 of Order
XXI CPC and when the grounds raised by the plainliff are such that
the entire execution proceedings and the consequent sale suffored

from the want of jurisdiction and/or was a nullity.
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The impugned judgment also seoms to have missed the key aspoct
that the respondent nos. 1 and 2 respectively ave transferees pendente

lite of one of the judgment debtors,

In the result, the appeal succeeds and is hereby allowed.

Before we close the present matter, we consider it apposite to point
out that the peculiarity of the facts and circumstances of this case
has not cscaped our attention. We have given a considerable

amount of thought and we believe that we should put all the

disputes between tHe parties herein to rest, onge and for all. Wo

seriously considered whether we could grant any other relief to the

respondent nos., 1 and 2 respectively, at this stage.

What has predominantly weighed with us is that the sale deeds in
favour of the respondent nos, 1 and 2 respectively were executed by
their vendor in the year 1985, We are now in the year 2025. More
than 40 years have passed by. It would be a long and taxing battle
for respondent nos. 1 and 2 respectively to recover the sale

consideration paid by them to the respondent no. 3.

We have taken note of the fact that the original vendor ie
respondent no. 3 before us, was one of the judgment-debtors, We
atc also cognizant of the fact that appellants-auction purchasers
before us are none other than the nephews of the original vendor
Le, respondent no. 3. Amongst assigning several other reasons, we
have alrcady indicated that tho factum of such a relationship

between the auction-purchasers and jud gment-debtor(s) could not

"J
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have been raised as a ground to make the separate suit instituted by
the respondent nos. 1 and 2 respectively, maintainable. All such
allegations may constitute material irregularity or fraud in
publishing or conducting the sale, which would instead fall within
the purview of Rule 90 of Order XXI CPC and such an application
has to be made in a timely manner before the executing court.
However, in the course of assessing whether we could direct the
payment of any amount from the respondent no.3-vendor, the
counsel for the appellants-auction purchasers fairly conceded that
since his clients are the nephews of the vendor, they would be
willing to pay a fair amount to the respondent nos. 1 and 2

respectively.

263. In such circumstances referred to above, we do not wish to subjoct
the respondent nos. 1 and 2 respectively to a fresh yet arduous
round of litigation for the limited relief of recovery of money from

the original vendor i.c., respondent no.3.

264. In the peculiar factsand circumstances of the present case and with
a view to do substantial justico, we dircct that the appellants pay a
sum of Rs. 75,00,000/- to the respondent nos. 1 and 2 respectively,
within a period of 6 months from the date of this judgment. The
failure to pay the aforesaid sum within such a period would attract

an interest at the rate of 12% per annum till the date of payment.

265. In the event of any default by the appellants herein in complying
with the aforesaid directions, the respondent hos. 1 and 2

respectively, would be at liberty to move to this Court.
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266. Pending applications, if any, shall stand disposed of.

267. Registry shall circulate one copy each of this judgment to all the

High Courts.

New Delhi,
15" December, 2025.
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