THE HIGH COURT OF ORISSA: CUTTACK
No. XI-5/ Ei}l’ﬁflt’t?ﬁf{?f"}f Datecl--.:?'.Eff.r.!.?ﬁ%..-_._

Fram;

Or. Bhagyalaxmi Rath,
Registrar General

The District & Sessions Judge,... ..o LAID

sub. Forwarding of the Judgment dated 15" December, 2025 passed in
Civil Appeal No, 14761 of 2025 titled “Danesh Singh & Ors. Vrs, Har
Pyari {Dead) Thr. Lrs. & Ors.” by Hor'ble the Supreme Court of India
relating to maintainability of a separate civil suit filed by a
purchaser of property which was already subject to a mortgage
decree and a subsequent court auction

Sir/Madam,

With reference to the subject cited above, | am directed to forward
herewith a copy of the Judgment dared 15" December, 2025 passed in Civil
Appeal No. 14761 of 2025 titled “Danesh Singh & Ors. Vrs. Har Pyari (Dead)
Thr. Lrs. & Ors." by Hon'ble the Supreme Court of India relating o
maintainability of a separate cwil suit filed by a purchaser of property which
wis already subject to a mortgage decree and a subsequent court auction, for
your information and 1o request you to communicate the same 1o all the Judicial
Officers working under your jurisdiction for their information and necessary
guidance,

Yours faithfully,

Lo, 207"

Encl.: As gbove. L
REGISTRAR CENERAL



OFFICE OF THE DISTRICT JUDGE, GANJAM, BERHAMPUR.
e-mail: dsf.ganjam-od@indiancourt Jn
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Copy along with its enclosures is forwarded to: -
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The Member, 2™ MACT (SD}, Berhampur
The Spl. Judge (VMig.), Berhampur
The Judge, Family Courd, Barhampur
The Acditional District Judge-cum-Spl. Court under POCSO Act, Berhampur
The Ac-hoo Additional District Judge, (FTSC) under POCS0 Act, Berhampur
Thea Presiding Officer, Designated Court under OPID Act, Berhampur
The 1% /2" 3™ Addl. District Judge, Barhampur
The Addl. District Judge (LR & LTV}, Berhampur
The Additlonal District Judge, Aska ! Bhanjanagar / Chatrapur f Khalliote / Kodala
The Chief Judicial Magistrate, Ganjam, Berhampur
The Addl, Chief Judicial Magistrate, Berhampur
The ASJ-cum-Registrar, Civil Courts, Barhampur
The Civil Judge (Sr. Divn), Berhampar
The Civil Judge (Sr. Divn.}, Askal Bhanjanagar / Chatrapur! Hinjillcut! Khalliketel Kodatal
Purushattampun’ Serada’ Digapahand)
The Civit Judge (Sr, Diva.) (Commercial Court), Berhampur
The 171 2™ Additional Civil Judge {Sr. Divn.), Berhampur
The Civil Judge (Sr. Divn ) (LR & LTV, Berhampur
The Civil Judge, Berhampur/ The Civil Judge-cum-JMFC, Aska
The SDUM, Berhampur / Bhanjanagar / Chatrapur
The J.M.F.C{Rural) (Cog. Taking.), Berhampur
The JMFC Aska (Cog.) / Bhanjanagar / Buguda ¢ Chatrapur / Digapahand| ¢ Hinjilicut ¢
Jagannathprasad/ Kabisuryanagar / Khallikote / Kodala / Patrapur |/ Polagara /
Purushottampur | Seragada / Sorods { The Myayadhikar, Gramnyayalaya, Sanakhemundi
{ The JMFC (Transport). Berhampur ! All the JMFCa, Berhampur! Aska
The Executive Assisiant, District Court, Gangam, Berhampur
The Pashkar, District Court, Ganjam, Berhampur
for information and necessary guidance.
The System Officer, District Court, Ganjam, Berhampur for information with a direction to
upload the same on the Official Website of Ganjam Judgeship for ganeral information.

Guard file, }\H‘/“

Regizirar,
Civil Courts,

™ ?ﬂﬂf.zﬂé;
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IN THE SUPREME COURT OF INDIA
CIVIL APPELLATE JURISDICTION

CIVIL APPEAL NO. 14761 of 2025
(Arising out of SLP(C) No. 14461 of 2019)

25173769

DANESH SINGH & ORS. - APPELLANTI(S)

l:-ri"""'
VERSUS _ﬁ-l;‘ﬂ-‘c‘f

HAR PYARI (DEAD) THR, LRS. & ORS.  ...RESPONDENT(S)

[UDGMENT




|.B. PARDIWALA, |:

For the convenience of exposition, this judgment is divided into the
following parts:-

A FACTUAL MATRIX uoiiccsiiisiimsmsisimsasmmmiossasssssssrserarsssnsansasmssssssnsmsssess 3
B. THEJUDGMENT & DECREE OF THE TRIAL COURT.............8

. Ownership and possession of the respondent nos. 1 and 2
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II. Knowledge of both the auction sale and the existence of the
mortgage in favour of the respondent no. 6-bank on part of the
plaintiffs-respondent nos. 1 and 2 respectively. ...ooooeevcceeeeneen.. @

III. Manner in which the auction was conducted. ...coooiciiiisissiiociinens 10

IV. Maintainability of the suit instituted by the respondent nos, 1 and
2 respectively.... i s sensssne 11

v-r RE’Iicf ETﬂntEdllllll-l-llJJ‘-‘-‘-“I'I---Illrr------“|rr---||||--|.-aa||.--|||.|.aa||.|.|..aa.-,-.|.rr-|-“.rrp-p..r...|||-- I'I.
C:  THE IMPUGNED JUDIGMENT :iicciiinmisisiimiisisiinsssmsiiisasic 10

D.  SUBMISSIONS ON BEHALF OF THE PARTIES..........cieiniene 13

I. Submissions on behalf of the appellants ... 13

Il. Submissions on behalf of the respondent nos. 1 & 2

E.  ISS5UES FOR DETERMINATION ..o cneianrnmerasesssssssarass 19
. Whether the transfer of the suit property is hit by Section 52 of the

1682 Act and the doctrine of Lis Pendens? ........cccrenieiansennnn 21

@.  Whether the suit property was “directly and specifically in
guestion” in the snit instituted by the respondent no 6-bank and

the fmport of the words “any suit” along with “any right”
occurring i Section 58 of the 1882 Act... e, 24

II. Whether the respondent nos. 1 and 2, respectively, could have
sought for any relief under Rule(s) 89 or 90 of Order XXI CPC,
IEEP‘-—“:ti‘.rizl&r?“‘""““""""I""“'I"""I--IIII‘I"!'!'I‘II|rr'|'|'||||rll||ll|||lll|||||.ll|||.li|||.ll.d||.-.....-..|’i“'ﬂ
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a. Scope and application of Rule 89 of Order XX1 CPC, with
specific reference to whether pendrut{. lite transferees can
smaintain such an applEatioN s e 39

b.  Scope and application of Rule 90 nfﬂnfe: XXT CPC... o 48
i, The mainlainability of an application under Rule 90 vis-d-vis

fraud or irregularitics pertaining to  slages prior o the
proclamation of sale i.e., at the stage of allachment. .o 50
i, Queslions on whether the judgment-debtor had any "saleable
interest” over the attached/sold property cannot be brought
under the ambit of Bule B0 . i e e s &4

1. Whether the respondent nos. 1 and 2 respectively, could have

maintained a separate suit in light of the bar envisaged under Rule

Ty 92(3) of Order XXI CPC and Section 47 CPC respectively, and
whether they are “third parties” as referred to under Rule 92{4) of

~ a.  Scope and application of Rule 92 of Order XXT CPCovnvoonnnne 71

The bar to a separate swit envisaged under sub-rule (3} of
RI:IE Hil S L L LI L L LR E R PR L L DR RS ---J|-III-I-IJJIl-l-|||r--|-|||-|-IIIJIlll'lllrr--ll---lllllrll ?ﬁ

¢.  The interplay between the bar lo a separate suil as provided in
Rule 92(3) of Order XXI CPC and the bar to a separate suit
referred to under Section 47 CPC s 86

d.  The scope and meaning of the term “third party” wnier Rule
'@ 93(4), the option of filing a separate suit being made available
to such third parties and its interplay with Rule 58 of Order XX1

[V, Whether the respondent nos. 1 and 2 respectively could have
obtained any relief under Rule 99 of Order XXI CPC and in the
absence of availing such remedy, could their suit be said to be not
B Ty 1 o IO i e T s PP e PP Mt B

a.  Essential ingredients for the inpocation of Rile 99 . 114
b, The scheme underfying Rules 100 to 104 respectively and the
availability of the remedy of filing a separate suit as an
alternative to an application under Rule 99 of Order xXX1
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V. Delineating when a third party could file an application under
Order XXI CPC and when he could resort to a separate suit in order
to assert his right, title and interest in the said property.............. 149

VL. The decision of this Court in T, Vijendradas (Supra)...........c...... 158
G (CEINCEHSTOMN .o imisisinsmss SB5

1.  Leave granted,

2.  This appeal arises from the judgment and order dated 29.01.2019
(hercinafter, the “Impugned Judgment") passed by the High Court
of Punjab and Haryana in RSA. No. 2518 of 2004 (O&M)
(hercinafter, the “High Court”), by which the sccond appeal filed
by the appellants herein came to be dismissed, thereby affirming the
judgment and order dated 12.05.2004 passed by the Court of District
Judge, Faridabad (hereinafter, the " Appellate Court™) holding the
suit instituted by the respondent nos. 1 and 2 respectively herein to

be maintainable.

A. FACTUAL MATRIX

3. The description of the parties before this Court, the High Court, the

Appellate Court, and before the Trial Court is tabulated as follows:-

BEFORE BEFORE THE BEFORE :.l'H'E BEFORE THE PARTICULARS
THis CourTt | HIGH COURT APPELLATE TRIAL COURT
COURT
Appellants Appellants Appellants Defendant Auclion
| Mos, 1-3 Purchasers and
sons of one of
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|l.h-l.': jud gment-
debtors ie., the
| respondent no.d.
Respondent | Respondent | Respondent Maintiffe. | Wile and
MNos, 1-2 MNos, 1-2 Nos. 1-2 husband,
respectively
through  their
LRs, who
purchased  the
&uil property |
from
respondent  no.
3.
Respondent | Respondenl | Respondent Defendant | One  of  the
MNo. 3 MNa. 3 No. 3 No. 4 jud gment-
debtors and
vendor of the
| , suit property.
Respondent | Respondent | Respondent | Defendamt | One  of  the
No. 4 Mo 4 Mo, 4 Mo.3 judgment-
debtors and |
father of the |
appellants.
Respondent | Respondent | Respondent [Jefendant |One of the
Mo, 5 Mo, 5 No. 5 Mo b judgment-
deblors and
gister of the
respondent nos.
& |4&5,
Respondent | KRespondent | Respondent Defendant | Decree-holder
No.& Nao. 6 _ No.b No.7 | bank

4. In the year 1970, Duli Chand had availed a loan of Rs. 20,000/ - from
New Bank of India, i.c., the respondent no. 6, to purchase a tractor,
and in lieu thercof he had mortgaged his property admeasuring 116
Kanals 13 marlas (hereinafter, “the mortgaged property”), vide a
registered Mortgage Deed dated 06.06.1970, However, it is to bo
noted that this appeal pertains to only a portion of the aforesaid
mortgaged property, more

particularly, land

a ]Jar::el of

admeasuring 24 Kanals 11 marlas (hereinafter, " the suit property”).

SLMC) No. 14401 of 2019
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5. Owing to his failure in repaying the entire loan amount, on
(4.06.1982, the respondent no. 6-bank instituted a suit before the
Sub-Judge, 1st Class, Faridabad, being Suit No. 151 of 1982, for
recovery of the due amount of Bs. 15,529/- and in the event of
default in repayment, the respondent no. G-bank prayed for

foreclosure and sale of the aforesaid mortgaged property.

6. On1211.1984, the suit instituted by the respondent no. 6-bank was @.
decreed ex-parfe against the respondent nos. 3 to 5 respectively, as
the original borrower had passed away during the pendency of the
suit (hereinafter, the “original decree”), The decree ordered the
recovery of the due amount alongwith costs and interest amounting .
to Rs. 22,753/ - (hereinafter, “the decretal amount”), No appeal was @
preferred against the original decree and the same had, therefore,

attained finality.

7. It is only subsequent to the passing of the original decree that, on
13.05.1985, the respondent no, 1 purchased 17 Kanals 2 marlas of the
=7 mortgaged property for Rs. 45,000/ - from the respondent no. 3, i.e,

one of the judgment debtors and son of the original borrower.

8.  Shortly thereafter, on 25.05.1985, the respondent no. 6-bank moved

for execution of the decree and prayed that the decretal amount be
paid, alongwith costs and interest by way of attachment and sale of

the mortgaged property.

9.  Again, on 24061985, the respondent no. 2 (husband of the

respondent no. 1) purchased another 7 Kanals 9 marlas of the
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mortgaged property for Rs. 25,000/ - from the same respondent no.
3. Thus, in totality the respondent nos. 1 and 2 respectively,
purchased 24 Kanals 11 marlas of the mortgaged property (which
constitutes the present suit property) for an amount of Rs. 70,000/~
from the respondent no.3. The first purchase was effected before the
execution petition came to be instituted by the respondent no. 6-

Bank and the second purchase occurred after its institution,

10. Thereafter, the respondent nos. 1 and 2 respectively, are also said to
have mortgaged the suit property or a portion thereof with the
Ballabgarh Primary Co-op Agricultural and Rural Development

ﬁ Bank for the purpose of availing a loan,

11, Meanwhile, the Executing Court, vide order dated 08.10.1985,
attached the entire martgaged property, i.e., 116 Kanals 13 marlas,
as the judgment-debtors failed to make the payment to the

o respondent no.6-bank. Consequently, an auction of the mortgaged
‘ property came to be held on 20.06.1988. In the said auction, the
appellants, who are the sons of one of the judgment debtors, i.c,
respondent no. 4, were declared as the highest bidders. ‘The
appellants’ bid for a sum of Rs. 35,000/~ for the entire mortgaged

property, was accepted.

12.  On 30.08.1988, the Executing Court confirmed the auction sale. The
delivery of possession in favour of the appellants is also said to have
been completed on 24.06.1989. Later, after a month, on 28.07.1989,
the Executing Court had disposed of the execution proceedings

after recording its satisfaction as regards the fulfillment of the
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13.

14

15.

16.
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decretal amount and delivery of possession to the appellant-

auction-purchasers.

It is the casc of the respondent nos. T and 2 respectively that on
05.07.1989, ic., on a date after the delivery of possession to the
appellant-auction-purchasers, they were denied access to the suit
property. This denial, according to them, gave rise to the cause of
action to file a separate suit, being Suit No. 353 of 1989, before the
Civil Judge (Jr. Division), Faridabad (hereinafter, the “Trial Court”).

This suit is the genesis of the appeal before us,

In the suit, the plaintiffs-respondent nos. 1 and 2 respectively,
prayed for a declaration to the effect that the sale in respect of the
suit property is void and not binding upon their right, title and
interest, and that they continue to be owners in possession. As a
consequential relief, a decree for permanent injunction against the
appellants was also prayed for, and in the alternative, a decree for

possession qua the suit property was sought.

In the aforesaid suit, the Trial Court passed a decree declaring that
the sale in respect of the suit property was void, illegal and not
binding upon the plaintiffs-respondent nos. 1 and 2 respectively,
and that the plaintiffs are the owners of the suit property. Further, a
decree for joint possession was passed in favour of the plaintiffs-

respondent nos. 1 and 2 respectively.

Aggrieved by the decree, the appellants-auction-purchasers,

preferred an appeal before the Appellate Court. The Appellate
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18,

19,
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Court dismissed their appeal and held that the vendor of the
plaintiffs-respondent nos. 1 and 2 respectively (ic., respondent no.
3) being the joint owner of the mortgaged property was competent
to sell the same and that the plaintiffs-respondent nos. 1 and 2

respectively, are lawful owners of the suit property.

Being aggrieved by the aforesaid, the appellants preferred Regular
Second Appeal No, 2518 of 2004 before the High Court. The High

Court had also dismissed the second appeal.

In such circumstances referred to above, the appellants are here
before this Court with the present appeal. Vide order dated
15.07.2019, while issuing notice, this Court had directed that the

parties shall maintain sfatus quo.

THE JUDGMENT & DECREE OF THE TRIAL COURT

.....

respectively

In arder to ascertain the ownership of the respondent nos. 1 and 2
respectively to the suit property, the Trial Court found it necessary
to determine whether the respondent no. 3 possessed any subsisting
right to the suit property at the time of transfer in favour of the
plaintiffs-respondent nos. 1 and 2 respectively. While answering
this issue in the affirmative, the Trial Court obscerved that the
original decree in the suit instituted by the respondent no. 6-bank
was passed only on 12.11.1986, whereas, the respondent no. 3

oxecuted the sale deed on 24.06.18585. Thercfore, since the suit
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21.
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property was purchased before the passing of the original decree, it
could not be said that the respondent no. 3 lacked any right to
transfer the property. It further held that the attachment of the
property by the Executing Court would not affect the rights of those

parties who had purchased the property prior to such attachment.

However, on the issue of possession, the Trial Court observed that
no evidence had been adduced by the respondent nos. 1 and 2
respectively to establish that they still remained in possession over
the suit property. Hence, it concluded that although plaintiffs were

the owners of the suit property, yet they were not in continuing

possession.

Knowledge of both the auction sale and the existence of the

mortgage in favour of the respondent no. 6-bank on part of the

plaintiffs-respondent nos. 1 and 2 respectively.

The Trial Court recorded that the plaintiffs-respondent nos. 1 and 2
respectively had purchased the suit property with due diligence as
they had obtained a No Encumbrance Certificate from the Tehsildar
before entering into the sale with the respondent no. 3, and their
names were also mutated in the revenue records. [t further observed
that, owing to the subsequent mortgage of a part of the suit property
by the plaintiff-respondent no. 1 with the Ballabgarh Primary Co-
op Agricultural and Rural Development Bank and its reflection in
the revenue records, there was sufficient material before the
respondent no. 6-bank to ascertain that the plaintiffs-respondent

nos. 1 and 2 respectively had a right, title and intercst in the suit
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property and thereby give notice of the proclamation of sale to
them, However, the respondent no. 6-Bank failed to give such notice
and also failed to indicate the same in its affidavit filed under Rule

66 of Order XXI CPC.

99 In such circumstances, the plaintiffs-respondent nos. 1 and 2
respectively could not have reasonably had any natice of the auction

™ sale or the mortgage that was created by Duli Chand in favour of
the respondent no., 6-bank, It was only much later, i.e., on 05.07 1989,

when the plaintiffs-respondent nos. 1 and 2 respectively were not

allowed to plough their land did they know about the auction sale

~ and the transfer of the property in favour of the appellants,

III. Manner in which the auction was conducied.

23.  The Trial Court found that the manner of conducting the auction of
the mortgaged property in camera, where only the appellants herein

= were the bidders along with the auctioning of the entire property
instead of a portion thercof, was contrary to the provisions of law

and that it left little room for doubt that the sale of the suil property

was illegal, void, and not binding upon the plaintiffs-respondent

nos. 1 and 2 respectively. The Court further found that the
respondent nos. 3 to 5 respectively, ie, the judgment debtors were
specifically debarred from participating in the bidding process by

the Executing Court and that the same was clear from the conditions

of sale. However, in order to circumvent the said restriction, the
appellants, being the sons of one of the judgment debtors, had

participated in the auction on their behalf. Thus, the Trial Court held
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that the manner in which the auction was conducted was not

permissible, either in law or in equity,

IV, Maintainability of the suit instituted by the respondent nos. 1 and

2 respectively

24. The Trial Court noted that the appellants-defendant nos. 1 to 3
respectively failed to make good their case as to how the suit was
not maintainable, It held that the appellants failed to show why the
plaintiffs-respondent nos. 1 and 2 respectively were estopped from
instituting the said suit. Accordingly, the Court answered the issue
of maintainability in favour of the respondent nos. 1 and 2
respectively. It must be noted that the argument that the suit would
be barred on account of Rules 99 to 103 of Order XX1 respectively,

was not raised by the appellants before the Trial Court.

V. Relief granted

25. The Trial Court held the suit to be maintainable and passed a decree
in favour of the plaintiffs-respondent nes. 1 and 2 respectively. Tt
declared that the auction sale only insofar as the suil property was
concerned, was void, and did not affect the right, title and interest
of the respondent nos. 1 and 2 respectively, The Trial Court further
held that the respondent nos. 1 and 2 respectively were the lawful
owners of the suit property and granted them the relief of joint
possession of the entire mortgaged property along with the

appellants.
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26. In the first appeal, the Appellate Court affirmed the judgment and
decree passed by the Trial Court, and held that the respondent no.
3, being the joint-owner of the mortgaged property, was competent

to sell the land to the respondent nos. 1 and 2 respectively.

C. THEIMPUGNED JUDGMENT

m 27.  TheHigh Court, in its impugned judgment, also took note of the fact
that the auction had taken place in camera at the residence of the
Village Sarpanch. [t further observed that the proclamation of the
sale issued by the Executing Court specifically barred the judgment-
debtors from offering any bid or participating in the said auction.
ﬁ' Despite such a prohibition, the appellants had participated in the
auction without obtaining any express permission of the Executing
Court. It further lamented that not only were the plaintiffs-
respondent nos. 1 and 2 respectively kept uninformed about the
auction, the fact of the transfer of the property in favour of the
plaintiffs-respondent nos. 1 and 2 respectively was also not

disclosed before the Executing Court.

28. The High Court expressed its concern over the validity of the
auction sale by noting that the suit property admeasuring 24 Kanals
11 marlas, which constitutes merely 1/4% of the entire mortgaged
property, admeasuring 116 Kanals and 13 marlas, was sold for Rs,
70,000/~ to the plaintiffs-respondent nos. 1 and 2 respectively.

Whiereas the entire mnrlgagcd property was sold in auction uni],.' tor

a meagre amount of Rs. 35,000/ - It further observed that although

the amount sought to be recovered by the respondent no.6-Bank

SLP(C) No. 14461 of 2019 Page 120f 172 |
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30.
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was only Rs. 22,753/ - and that such amount stood satisfied yet the
plaintiffs-respondent nos. 1 and 2 respectively had been put in a

VETY precarious position on account of the auction sale.

On the question of maintainability of the suit, the High Court held
that the respondent nos. 1T and 2 respectively could be said to be
“representatives” of the judgment debtor (respondent no. 3) as per
Section 47 of the Code of Civil Procedure, 1908 (for short, “the
CPC"). It held that despite such status, the suit would be
maintainable owing to the fact that the auction sale in the execution
proceedings was a result of fraud, thereby vitiating the entire
procecdings. The Court arrived at the finding that the respondent
nos, 1 and 2 respectively were bona fide vendees, and that a decree
or sale obtained through fraud must not cause any prejudice to
them. The High Court held that despite the auction sale being
confirmed by the Executing Court, a separate suit would be
maintainable, and; stating so, it upheld the decision of the courts
below, although for different reasons, and consequently, dismissed

the appca] prefert’m:[ b}' the appe!ian{s-

SUBMISSIONS ON BEHALF OF THE PARTIES

Submissions on behalf of the appellants

Mr. Vikas Singh, the learned Senior Counsel appearing for the
appellants would argue that since the decrec obtained by the
respondent no. 6-bank had attained finality as no appeal had been

preferred against it, the judgment-debtor(s) had no subsisting right,
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title and interest in the mortgaged property for the purpose of
selling a portion of it to the respondent nos. 1 and 2 respectively. It
is well-settled law that a vendor cannot transfer a title to the vendee
better than what he himself possesses. He submitted that the
respondent nos. 1 and 2 respectively could be said to have attained
a derivative title from the respondent no. 3 and accordingly,

stepped into his shoes.

Further, relying on the decision of this Court in M/s Siddamsetty
Infra Projects Put. Ltd. v. Katta Sujatha Reddy & Ors., reported in
2024 INSC 861, he submitted that the transfer of the suit property
by the respondent no. 3 in favour of the respondent nos. 1 and 2
respectively would be hit by Section 52 of the Transfer of Property
Act, 1882 (for short, “the 1882 Act™), as the principle of lis perndens
continues till the satisfaction of the decree, By placing reliance on
another decision of this Court in Sanjay Verma v. Manik Roy,
reported in (2006) 13 SCC 608, he submitted that no question of
good faith or bona fides arise as the principle of lis pendens is a
principle of public policy. He urged that this Court must not
encourage pendente life transactions and regularize the conduct of

such transferces by showing equity in their favour,

He further submitted that the respondent nos. 1 and 2 respectively
were fully aware of the possession being handed over to the auction
purchasers-appellants on 24.06.1986, i.c., during the pendency of the
execution proceedings. At that stage they could have availed

themselves of the remedy available under Order XXI Rules 99 and
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100 respectively but could not have instituted a separate suit. Such

a suit, in his opinion, would also be barred under Section 47 of the
CPC.

He relied on the decision of this Court in Harnandrai Badridas v.
Debidutt Bhagreati Prasad & Ors,, reported in (1973) 2 S5CC 467,
N.5.5. Narayana Sarma & Ors. v. Goldstone Exports (P) Lid,,
reported in (2002) 1 SCC 662, Asgar & Ors. v. Mohan Varma,
reported in (2020) 16 SCC 230, and Simr.nsher Singh & Aunr. v. Lt
Col. Nahar Singh (D) Thr. Lrs., reported in 2019 SCC OnLine S5C
938, to submit that it is a settled position of law that all questions
arising between the parties to the suit in which the decree was
passed or their representatives, and relating to the exccution,
discharge or satisfaction of the decree, shall be determined by the
executing court and not by a separate suit. Such is also the mandate
reflected under Section 47 CPC.

Mr. Singh further submitted that no material facts regarding fraud
were pleaded in the plaint by the respondent nos. 1 and 2
respectively as required under Order VI Rules 2 and 4 of the CPC
respectively, hence, no issue regarding fraud was framed by the
Trial Court. He stated that allegation of fraud was raised for the first

time before the High Court.

Furthermore, Mr. Singh submitted that as regards the alleged
irregularities in the auction sale, the respondent nos. 1 and 2

respectively could have preferred an application under Order XXI
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Rule 90. However, even if they had preferred such an application,
they would have still remained unsucecessful since no sale is liable
to be set aside solely on the ground of fraud or irregularity as
regards the price at which the property was s0ld. He submitted that
an auction sale canmot be reversed solely on the ground of
inadequacy of price. In this regard, he placed reliance on the
decision of this Court in Siddagangaiah v. N.K. Giriraja Sheity,
reported in (2018) 7 SCC 278. He also submitted that due sanctity
must be attached to the auction sale conducted by the executing
court and to make this argument good, he placed reliance on the
decision of this Court in M/s Al-Can Export Put. Ltd. v. Prestige HM
Polycontainers Ltd. & Ors., as reported in (2024) 9 5CC 94, He
Further submitted that a separate suit cannot be allowed to be filed
by the respondent nos. 1 and 2 respectively to overcome the
limitation period which has been prescribed for an application
under Rule 50,

In such circumstances referred to above, the learned Senior Counsel
appearing for the appellants-auction purchasers would submit that
there being merit in his appeal, the same may be allowed and the

impugned judgment passed by the High Court be sct aside.

Submissions on behalf of the respondent nos. 1 and 2 respectively

Per contra, Ms. Aparajita Singh, the learned Senior Counsel
appearing for the respondent nos. 1 and 2 respectively would

submit that no error, not to speak of any crror of law, could be said
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to have been committed by the High Court in passing the impugned

judgment.

She submitted that the separate suit was not barred by Section 47 of
the CPC as the respondent nos. 1 and 2 respectively were “ third
parties” as contemplated under Order XXI Rule 92(4). The said
provision permits a third party to challenge the title of a judgment-
debtor by filing a suit against the auction purchascr wherein the
decree-holder and the judgment-debtor would be necessary parties.
She further submitted that the essentials of Order XX1 Rule 92(4)
stood satisfied, and therefore, the question of maintainability

A55UINeES No relevance.

To fortify her submission on the question of maintainabi]it}-',
reliance was placed on the decision of this Court in T. Vijendradas
v. M. Subramanian, as reported in (2007) 8 5CC 751, wherein in an
almost-identical factual situation, the property was fraudulently
auctioned in execution of a decree without notice to the actual
owner. She submitted that the court took note of the fraudulent
conduct of the vendor and held that a judgment or an ordor
obtained by fraud is a nullity and non-est, and could thereby be
challenged even in a collateral proceeding. Therefore, it was her
view that the High Court rightly arrived at the finding that the
appellants had indulged in fraudulent transaclions as a
consequence of which the respondent nos. 1 and 2 respectively

could have challenged the validity of the auction sale even in
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collateral proceedings. Thus, the separate suit in no manner suffered

from the want of maintainability as per Section 47 of the CPC.

40. Toindicate the bona fides of the respondent nos. 1and 2 respectively,

Ms. Singh submitted that the respondent no. 3 was competent and

had a proper title in law to transfer the suit property also because

the warrant of attachment of the mortgaged properly came to be

ﬂ- issucd only on 08.10.1985, i.e, much after the sale in their favour,
The respondent nos. 1 and 2 respectively had also obtained a No
Encumbrance Certificate from the Office of the Sub-Registrar before

their purchase, The certificate reflected no charge over the property.

~ After obtaining these certificates, the respondent nos. 1 and 2
respectively took another loan over the suit property which would

not have been possible if there were encumbrances over the

property.

= 41. She further submitted that given the mandate of Order XXI Rule
66(2)(a), it belies credence that there was a need to sell the entire

= mortgaged property for a paltry amount of Rs. 22,753/ -, when just
four years before the auction, the respondont nos, 1 and 2

respectively had paid Rs. 70,000/- for the suit property which

constituted 1/4t of the total extent of the mortgaged property,

Order XXI Rule 66(2)(a) states that where the morlgaged property is

large and more valuable than the decretal amount, it would be

incumbent upon the Executing Court to order the sale of only such

portion of the mortgaged property which would satisfy the decrec.

Ms. Singh contended that the nature of Order XXI Rule 66 is
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mandatory and not directory. To fortify her submission, she relied

upon the decision in the case of Lal Chand v, VIIIth Additional

Judge & Ors,, reported in (1997) 4 SCC 356,

Ms. Singh alluded to the deceitful conduct of the auction
purchasers-appellants by pointing out that, on the date of the
auction, they had purchased the entire mortgaged property for
meagre amount of Rs. 35,000/ - in spite of the fact that they were
proscribed from participating in the auction without the permission
of the Executing Court. On the other hand, the respondent nos. 1
and 2 respectively have registered sale deeds in their favour, along

with their names mutated in the revenue record.

In the last, she submitted that the suit property was lawfully
transferred to the respondent nos. 1 and 2 respectively. The Trial
Court had rightly declared the auction sale to be void on the
grounds of fraud and irregularitics in and during the auction
procecdings. The two appellate courts below could not be said to

have committed any error in refusing to disturb the said findings.
In such circumstances referred to above, the lcarncd Senior Counsel

prayed that there bemg no merit in the appeal, the same may be

dismissed.

ISSUES FOR DETEEMINATION
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45, Having heard the learned counsel appearing for the parties and
having gone through the materials on record, the following

guestions fall for our consideration: -

I: Whether the transfer of the suit property in favour of the
respondent nes, 1 and 2 respectively, is hit by Section 52 of
the 1882 Act and the doctrine of Lis Pendens?

II. Whether the respondent nos. 1 and 2 respectively, could
have sought any relief under Rule(s) 89 or 90 of Order XX1
CPC respectively before the Executing Court?

[11. Whether the respondent nos. T and 2 respectively, were
“third parties” who could have instituted a separate suit as

per sub-rule (4) of Rule 92 Order XXI CPC?

V.  Whether the respondent nos. 1 and 2 respectively, were
“representatives of the judgment-debtor” upon whom the
bar to a separate suit as envisaged under Section 47 CPC

could be said to be applicable?

V. Whether the respondent nos. 1 and 2 respectively, should
have sought the remedy made available to a dispossessed
third party under Rule 99 read with Rules 100 to 102 of
Order XXI of the CPC respectively? If yes, whether the
failure to do so would affect the maintainability of a

separate suit for the same relief(s)?
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ANALYSIS

Whether the transfer of the suit property is hit by Section 52 of the

1882 Act and the doctrine of Lis Pendens?

It was submitted on behalf of the appellants that the decree obtained
by the respondent no. 6-bank had attained finality owing to no
appeal being filed against the same. Therefore, the judgment debtor-
respondent no. 3 could not be said to have any subsisting right, title,
or interest in the suit property to lransfer the same to the respondent
nos. Land 2 respectively, after the passing of the original decree.
Marcover, 1t was submitted that the suit insttuted by the
respondent nos, 1 and 2 respectively was hit by the doctrine of iis
pendens, and therefore, that the respondent nos. 1 and 2 respectively
could be said to suffer the same legal rights and obligations as that

of their vendor,

Whereas on the other hand, it was canvassed on behalf of the
respondent nos. 1 and 2 respectively that although the respondent
no.6-bank, in their plaint, prayed for the payment of the due amount
cither in cash or by way of sale of the mortgaged property, the
original decree had only provided for the recovery of the duc
amount without specifically directing that the mortgaged property
be sold. In other words, the original decree was a simple money
agecree. [t was only subsequent to the aforesaid decree that the
mortgaged property came to be attached by the Executing Court
vide its order dated 08.10.1985 due to the failure of the judgment-

debtors in making the payment to the decrec-holder bank.
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Therefare, in the suit instituted by the bank for recovery of money,
the right, title or interest of the mortgaged property was not directly
in question, and the transfer of the suit property, after the passing
of the original decree, would not be hit by the doctrine of lis pendens,
especially considering that the order of attachment was made much
later in time. To reiterate, she would submit that the sale deeds in
favaur of the respondent nos. 1 and 2 respectively, were executed
on 13051985 and 24.06.1985 respectively, whereas, the suit
property was attached only much later, on 08.10.1985.

48. To address this issue, we shall look into Section 52 of the 1882 Act,
It reads thus:-

“32, Transfer of property pending suit relaling
thereto, — During the pendency m any Court houving
authority within the limits of India excluding the State of
Janmu and Kashmir or established beyond such limits by the
Central Governiment, of any suil or proceeding which is not
collustve and in which any right to immovable property is
directly and specifically in question, the property cannot be
transferred or otherwise dealt with by any party to the suit or
proceeding so as to affect the rights of any other party thereto
under any decree or order which may be nade therein, except
under the authority of the Court and on such terms as it may
!HTP-EJ.'SE'.

Explanation. — For the purposes of this section, the
pendency of a suit or proceeding shall be deerned fo commence
fram the date of the presemtation of the plaint or the
institution of the proceeding in a Courl of competenl
furtsdiction, and lo continue until e sutl or proceeding has
been disposed of by a final decree or order and complete
satisfaction or discharge of such decree or order, las been
phtained, or has become unobfainable by reason of fhe
expiration of any period of limitation prescribed for the
grecution tereaf by any law for the time beimg in force.”
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Section 52 of the 1882 Act stipulates that during the pendency of any
suit in a court of competent jurisdiction in which any right to the
immovable property is directly and specifically in question, such
property cannot be transferred or otherwise be dealt with by any
party to the suit or procecdings with a view to affect or defeat the
rights of any other party under any decrec or order. The only
exception that the provision carves oul is with regard to a situation
where the transfer of the property is made permissible under the

authority of the court and in accordance with the terms imposed by

the court.

The explanation to the section further elaborates that the pendency
of a suit or proceeding shall be deemed to commence from the date
of the presentation of the plaint and would continue until the suitis
disposed of by a final decree, and the "complete satisfaction or
discharge of such decree” has been obtained, unless the same cannot

be obtained due to the expiry of the prescribed limitation period.

This Court in Celir LLP v, Suinati Prasad Bafna, reported in 2024
SCC OnLine 5C 3727, where one of us (J.B. Pardiwala, |.) was part
of the Beneh had the occasion to elucidate the essentials of Section

52 of the 1882 Act. The relevant observations read as under:-

“158. The following conditions ought to be fulfilled for the
doctrine of lis pendens lo apply: —

i, There must be a pending suit or procecding;

ii, The suit or proceeding must be pending in a competenl
court;

iii. The sutl or proceeding must not be collusive;
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tv, The right to ipynovable property must be directly and

specifically in question in the suif or proceeging;

v, The property must be transferred by a parly to the
litigation; and

vi. The alienation must affect the rights of any other party fo

the dispule.
159, In shorl, the doctrive of lis pendens, wiiich Section 52

of the TPA encapsulates, bars the frang fer of a suil property
datring the pendency of liligation, The only exception o the
() principle is when it is transferred under the authority of the
cosrt and on terms imposed by it Where one of the parkies fo
the sl transfers the suit properly (or a parf af i) bo a Hurd-

= party, the latter is bownd by the resull of the proceedings even
if he did not have notice of the suit or proceeding.”
(Emphasis supplied)
ﬁ 52. This Court in Celir LLP {supra) had also emphasized that such a

pendente lite transferee would be bound by the result of the
proceedings irrespective of whether they had notice of the pending
suit or not In other words, that the lack of knowledge of the
proceedings would not be a valid defence against the application of

the doctrine of lis pendens.

a. Whether the suit property was “directly and specifically in
guestion” in the suil instituted by the respondent no.6-bank
and the import of the words “any suit” along with "any right”

pccurring in Section 58 of the 18582 Act.

53. The principal contention canvassed on behalf of the respondent nos,
1 and 2 respectively was that Section 52 of 1882 Act will not apply
to the facts of the present case as the suit property was not " directly
and specifically in question” in the suit instituted by the respondent

no. f-bank which was only for the recovery of money. The

SLP{C) No. 14461 of 2019 Page 24 of 172

e




54,

55,

SLPMC) No. 14461 of 2019

submission although seemingly lucrative yet is flawed in our

considered opinion for the reasons elaborated hereinbelow,

The Transfer of Property (Amendment) Act, 1929 had brought
certain significant changes by way of which the present Section 52
has come into existence. It had substituted the words “aclive
prosecution” occurring at the beginning of the provision with the
word “pendency” and the words “a contentious suit or proceedings”
was replaced with the words “any suit or proceedings”. Along with
this, an explanation was also inserted in order to clarify that the
pendency of a lis would continue till the satisfaction or discharge of
the decree, or until the satisfaction or discharge of the decree has
become unobtainable by reason of the expiration of the prescribed

limitation period.

There is no gainsaying that by the substitution of the words “a
contentions” with “any”, the scope of the provision has been
widened. We say so because, first, the dictionary meaning of the
word “conlentious” would be - an adversary, or a litigation between
adverse or contending parties, or a judicial proceeding comprising
of an attack and defense as between opposing parties. By the use of
the expression “a contentious suil or proceeding”, the application of
the declrine may have been confined only to those proceedings in
which both the parties were present and actively contesting the
matter. In other words, the provision may have had no application
on ex-parke proceedings where one of the parties had chosen not to

pﬂrlicipatc.
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56. It was recognised that such a restricted view would defeat the
purpose of the provision, Section 52 casts an embargo on the partics
to the suit from transferring the property in question, in order Lo
preserve the subject matter of the [is and to prevent the rights of the
parties from being defeated by alienations pendente lite. 1f the
doctrine were made inapplicable to ex-parte proceedings, a party
would deliberately abstain from appearing before the court, transfer
the property during the pendency of the suit, and thus, render the

adjudication of rights in the said suit, infructuous.

57. Secondly, the words “any suil or proceeding” has to be read in
conjunclion with the expression “in which any righl to immovable
property is directly and specifically in question” . Careful attention must
be paid to the words “any right” along with the words “directly andd
specifically”. While the former indicates the intention of the
legislature to afford some expansiveness to Section 58, the latter
narrows down its scope. To elaborate, this indicates, on the one
hand, that the scope of the provision is not confined to suits wherein
the same right to the property is in question, while indicating on the
other hand that, that it also cannot be expanded to all suits wherein
any right to the suit property is pot directly and specifically

considered by the court.

58, What then holistically emerges from the amendment is that, under
the pre-amended provision, the suit was required to be actively
contested in relation fo any right in the immovable property.

However, after the amendment, the pendency of any suit, whether
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contentious or not, is enough. Moreover, even where the suit is not
solely one relating to the same right in the immovable property, if
any right, title or interest as regards such immovable property is
directly and specifically forming part of the subject-matter of the
suit, Section 532 and the doctrine of lis pendens would stand attracted.
In other words, the amendment, considered cumulatively, has

widened the application of Section 52 of the 1882 Act.

In this regard, we may refer to the decision of the Full Bench of the
Allahabad High Court in Mahesh Prasad & Ors. v. Musammal
Mundar, reported in 1950 SCC OnLine All 16, wherein the plaintiff
had filed a suit for maintenance, and praved that it be charged on
the whole or a sufficient portion of the ancestral property specified
in the plaint. The suit was dismissed by the trial court, however, in
appeal, the appellate court fixed an amount as maintenance by
creating a charge on the property vide its decree dated 21.02.1917.
Sometime on or after (1.04.1930, the property had been sold to the
transferces. Thereafter, the plaintiff-appellant filed an application
for execution of the decrec against the defendants as well as the
transferees. As a result, the executing court had directed the sale of
the properties in execution, The transferees claimed that they were
transferecs for consideration and without notice of the charge. One
of the main issues before the High Court was whether the doctrine
of lis pendens would apply to the facts of the case. The Court held
that the want of notice would be immaterial to the application of
Section 52 of the 1882 Act, and the plaintiff would be entitled to

enforce the decree against the property in the hands of the

Page 27 0f 172



transferces, even if the transferees had purchased the property for
consideration and without notice of the original suit. The Court
concluded that the right to be maintained out of the income of the
immovable property was a "right to immovable praperty” which was
directly and specifically in question, thereby attracting the doctrine

of lis pendens. The relevant observations read thus:-

“The next poinl for consideration is whether section 52 of the
Transfer of Property Act applied. If sechon 52 applied then
ottt & iep woould be fimmaterial mnd b fdow w

entitled to enforce the decree qgainst the property 1t the

hands of the transferee from her fudgment-deblors even if the

transferee  had  purchased the properfy for valuable

consideration and without notice.

XIX

SecHon 52, as amended by Act XX of 1929, is in these

tertis—
“During the pendency in any court having authoriby in
Rritish India, or established beyond the limits of British
Tndin by the Governor-General in Council of any suit or
proceeding which is not collusive and b which any right
to tmmoveable property is directly and specifically in
question, the property camnol be fromsferred or
otherwise dealt with by any party lo the suit or
proceeding so as to affect the rights of any ether party
thereto under any decree or erder which may be made
therein, except under the authority of the court and on
stich Lerms as it may impose.

Explanation — For the purposes of this section the
pendency of @ suil or proceeding shall be deemed fo
commience from the date of the presentation of the plaint
ar the stitulion of the proceeding in a cowrt of
competent jurisdiction, and to continue until the suif or
proceeding has been disposed of by a final decree or order
and complete satisfaction or discharge of such decree or
order has been obtained, or has becore unoblainable by
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reason of the expiration of any period of limitation
prescribed for the execution thereof by any law for the
time being in force.”

The section has been amended in cerlain material particulars,
The word “pendency’ has been substituted for the words
active prosecuhion’. The words “any suif or proceeding which
is not collusive’ have been substituled for the words “a
conlerttious suit or proceeding’, and the Explanation has been
added, These gmendments were not with the chject of
changing the law of lis pendens but tp remove certain doubls
rid conflicts which had arisen tn the decisinns of the High
Courts in India. There is ne doubt that the amended section
will apply to the transfers which have faken place after the
aricndment came into force. The only question is whether in

il i.!r!'! led by a Hindu widow that she was entitl
o _he mairigined owt of the income of the properties

J!.!J_‘h!f:{}rte!ef in_the ploint, which she clatmed were joint farily
properties in wiich Jier hushand had o share and asking for a

harg eated on the said ny_right to
imntoveable property is directly and specifically in question,
The right o be maindained out of the imcome of nmoveable
property is no doubt right to immoveable properfy. [t may be
menkioned that the words are not “right in the immoveable
property’, but ‘right to innmoveable property’. The fact Hual
the Hindu widow claimed that this was property belonging
o ey hushand, that she was entitled to be maintained out af

the income :'.[Fa‘.’n:r. properiy, and that she was eniitled to hgve

charge crealed on H P 15¢ uu.estifmi reloftng
ta_right m trmmovealle p gper!y T'he point, I-rt:ri::a,'e?uer is
o such " is ‘direc fically

in_guestion” or the main d.rexm is for maimlenance and it is
only collaterally that the properfy has been brought in, There

i sorie differenice of opinion on Hus point, bul I am inclined
fo the wiew that in such g cese if con be sard thaet right to
immoveable property is directly and specifically in guestion.
Any doubls that one may have had on the point must be
deermed to have been set at rest by the decision of their
Lordships of the Judicial Committee in Syud Bazayel
Hassein v. Dooli Chund [(1879) [LL.R. 1 Cal. 402.] . In that
case a Mohammedan widow had claimed a right to be
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main tained out of certain properiies detailed in the plaint and
had also claimed that a charge be created, and when the

property was transferred in disregard of the charge created in
favour of the widow by the decree thetr Lordships of the
udicial Conunittee  held that the dectring of lis
pendens applied. It is not for me to exomine whether a
Mohammedan widow is entitled bo the maintained out of
cerfain properiies tn the absence of agreement merely on the
ground that she is a Mohammedan widow_It is also nof for

nie o consider whether the charge was rightly created, but

@ hat being the nature cpit and g dec reating i charee |

haping been passed their Lordships held that it operated as lis
pendens, and that, o my piind, must set Hhis point at |

- restf...J"”
(Emphasis supplied)
& 60. In Siddagangaiah (supra), the plaintiff had filed a suit against her

defendant-husband for the grant of maintenance and the creation of
a charge on certain properties, After the filing of the suil and before
it came to be decreed, the defendant exccuted a sale deed gqua some
of thase properties. This Court by relying on the decision in the case
6 of Nagubai Ammal & Ovs. v. Shama Rao & Ors., reported in (1956)
1 SCC 698, held that when a prayer in the suit sceks to create a
- charge on a specific property, it is a suit in which the right to |
immovable property is dircctly in question. Further, the lis is said to
commence on the date of the presentation of the plaint and not on

the date of the decree, The relevant observations read thus:-

“28. Coming lo the guestion of lis pendens, Smi Thopanuna
had filed the suit in 1968 for the creation of charge of
maintenance, inter alia, on the properties in guestion,
Explanalion to Section 52 of the TP Act makes it clear that
pendency of a suit or proceeding shall be deered ko commence
from the date of the presentation of the plaint. Thus, en He
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date of execulion of the sale deed on 9-11-1974, the suil filed
by Thopawma was pending, Thus, the provisions contaned
in Section 52 would clearly apply lo the case. In Nagubai
Ammal v, B. Shama Rao [Nagubai Ammal v. B. Shama Rao,
AIR 1956 SC 593] this Court observed: (AIR p. 5597, para 8)
“9, On Bs guestion, as the plaint it 05 No. 100 of 1919-20
praying for o charge was presented on 6-6-1919, the sale to
Dr Nanjunde Rao subsequent thereto om 30-1-1920 would
prima facie fall within the mischief of Section 52 of the
Transfer of Property Act, and would be hit by the purchase
by Devamma on 2-8-1928 in the execution of the charge
decree.

Sri K.5. Krishnaswami Ayyangar, learned counsel for the
appellmits, did not press before us the contention urged by
them in the couris below that when a plaint is presented in
forma pauperis the lis commences only after it is admitied
and registered as a suit, which was in this case on 17-6-1920,
subsequent to the sale under Ext. VI — a contention directly
opposed to the plain language of the Explanation fo Seclion
52. And he also conceded and guite rightly, that when a suit
s filed for mainfen 5 a prayer that it be

r n specified properties sl in which right ko
immovable property is directly in guestion, and the lis
commences on laint and not on the date of the
decree, which ereates the charge [...]"

(Emphasis supplied)

61. One could argue that the decree in Mahesh Prasad (supra) had
specifically mentioned that a charge be created on the property and
the property was alienated after the passing of such a specific
decree, and it was therefore held that the transaction would be hit
by the doctrine of lis pendens. Whereas in the facts of the present
casc, the decree was silent on whether the mortgaged property must
be directed to be sold and hence, the transfer in favour of the

respondent nos. 1 and 2 respectively would not be covered by
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Section 52, In other words, that the decree in the present case was
simply a money decree. This is, more or less, the argument
canvassed by the counsel for the respondent nos. 1 and 2

respectively.

62. This line of reasoning is plainly defeated by the decision in
Siddagangaiah (supra) wherein the court had applied the doctrine

S underlying Section 52 even in a situation where the plaint had
prayed that a charge be created on the properties and some of the

properties were sold off before the decree creating a charge came to

be passed. Therefore, one must also look carefully al the prayers

Q sought for in the plaint to ascertain the application of the doctrine

of lis pendens.

63. Tosubstantiate our reasoning, we may also look into the decision of

the High Court of Madras in Annakkili v. Murugan & Anr., reported
G in 2021 SCC OnLine Mad 1673, wherein the plaintiff had filed a suit
for the recovery of money, and also sought for a direction to be
~ given to the judgment-debtor to furnish security for the suit claim,
failing which the court must direct that Lthe properties mentioned in
the plaint, be attached. Before any direction could be passed, the
appellant therein purchased one of the properties mentioned in the
plaint. It was then argued that Section 52 of the 1882 Act cannot be
invoked in case of a simple money suit. The Court held that Section
52 does not state that it is not applicable to suits for recovery of
money, and the provision would not say so, because the

Explanation to the provision states that the pendency of any suil
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continues until the suit or proceeding has been disposed of by a final

decree or order and complete satisfaction or discharge of such
decree or order has been obtained. It was further held that the
parties must not create new rights in the property till the execution
proceedings are discharged. The Court underscored that if Section
52 was read as always excluding money suits, despite a specific
praver in the plaint as regards the attachment of the property, a
decree passed therein would be rendered meaningless, since the
party would be free to alienate the property and there would be no
property available to exerute the money decree. The relevant

abservabons read thus:-

“7.[...]In_this context only, the Supreme Court in the case
of Viduy Impex & Traders Pol. Lid. v, Tosh Apartments Pol,
Ltd, CDJ 2012 SC 560 has clearly ruled that the transfer of
aiy_righl, title or inlergst in the suit properfy or the
consequential acquisition of any vight, fille or interest during
the pendency of the suit will be subject to the decision in he
suit. The reason being that the operation of bar under Seclion
52 is subject to the power of the Court to exempl the sutt
property from the operation of Section 3 4 O

fr i

9, A close reading of the Explanation given under Section 52
makes il abundantly clear and comes to the aid of the first
responden tfdecres holder that for the purposes af this section,
the pendency of a suil or proceeding shall be deemed to
commence from the date of presentation of the plaint or the
institution of the proceeding in a court of competent
furisdiction. As highlighted above, when the plainlifffdecree

wlder had filed the syl Isn the LA, N 009 ot
0ng, it i Hioutl saying that the interest on th

immopable property was directly and specifically in guestion,

therefore, the suit properties pught not to hove been sold in
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Gpour of the appellanl on 8. 10.2009, whoa is the brother's wife
e secnnd respondentiudgment debtor.

10. Further. Section 52 does not say that i fring

peiidens will ol apply fo @iy money suit. because [his
seclion cannot say so, since the Explanalion given in Seclion
52 js conspicuous and explicit that for the purpose of s
section, the penden suit or proceeding shall be deemed
ko curggﬂﬁt;& from the date of presentation of the wlaint op the

m-.'.hm t roceeding i g Cﬁurt af mmrrgtgn

bepn .:Iz.-:.gug:f of by a_final decree or order and complele

satisfoction pr discharge of stuch_decree gr order lias been
ohtgined. Therefore the true intent of Seclion 52 with
i;,,;;emrmtmn is pividly clear that the Defendant or Judgment
Debtor cannot transfer the suit property from the date of
it timtion of proceeding for ai Haghment beforg judgmen! 01 i
Eg,ﬂding money  suil and morepper, il e E{t’ﬂ[@
orpceeding of decree or ur.;igr pbtained is completely satisfied

ar '«:n:hﬂrr he mischief of Sech J with E rL:T.'rmh'm:
id  Se 53 nerate _against e Defe
ﬂegmgggw F the ."rn.L whether it is a poney sutt or suit ﬁn‘
inumpvable property.  ingspiuch  as Sechionm 52 LUEHI
Explanation does not har applicalion of the princinle of [is
pendens tp money suif, Low mnﬁ.e'rnfri'm Transfer of Property
Act were careful enough to mention in the Explanation that
the pendency of a suit or pro cfe:irng shall be deemed lo
commence from the date of presental ion of the plaint or the
mstitulion of the pmrﬂt‘:img maemely, filing of mn
Iterlocutory Application for Attactmen! Before Judgment.
Moreaver, if Section 52 is excluded o money sutt, ey the
money decree obtained after a long contest from a Cowrt af
compelent furisdiction will become mear ingless, if there is no
,*_r z;gfrtg auailnble for execution of money dfr_rae:_,_ﬁ_g resuil,

ree holder of money sud will go 3 iless.f. . . 1"

(Emphasis supplied)

6. In a simple mortgage, the property is encumbered with the
mortgagee's interest in it, which means that any purchaser of the

property would receive an interest in the property subject to the
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mortgagee's rights, irrespective of whether the transfer is with or
without notice of the mortgage, unless there is anything to the
contrary to this effect in the mortgage agreement. It is in the same
breath that we say that a transferee of a mortgaged property will
have only such interest which the mortgagor himself had at the time

of transferring the property.

) 65. In the present case, the suit property purchased by the respondent
nos. 1 and 2 respectively, was a parcel of land forming part of the
mortgaged property that the original borrower had mortgaged with
the respondent no. 6-bank in liex of the loan availed by him. When

™ the bank instituted the suit and described the mortgaged property

in its material particulars along with seeking that the property be
sold in the event of default, the Trial Court could be said to have
been in seisin of a dispute wherein the right or interest in the suit

property was directly in play.

66. When the respondent nos. 1 and 2 respectively purchased the suit
property, it was a property which was “directly and specifically m
guestion” in the pending procecdings and hence, stood squarely
covered by Section 52 of the 1882 Act and the principle of lis pendens.
By purchasing a mortgagoed property during the pendency of the
suit instituted by the respondent no.s-bank, the respondent nos. 1
and 2 respectively could be said to have agreed to be bound by the
outcome of such proceedings. Their contentions regarding the lack
of knowledge of the proceedings and the procurement of a No

Encumbrance Certificate respectively, to say that they were bona fide
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purchasers, cannot be countenanced as the doctrine of lis pendens
applies to an alienation during the pendency of the suit irrespective
of whether the transferce had notice of the pending procecdings or
not. [See: Sanjay Verma v. Manik Roy, (2006) 13 SCC 608; Usha
Sinha v. Dina Ram, (2008) 7 SCC 144)

67. Further, once the decree itself recorded the existence of the
martgage, and the plaint contained a joint prayer for recovery of
money alongwith the sale of the mortgage property, the implication
would naturally be that if the decretal amount remained unpaid, the
amount was to be realized by proceeding against the mortgaged
property in execution. In other words, the mortgage created an
tnterest in the property in favour of the respondent no. 6-bank, and
the decree also recognized that the property would answer the debt
in the event of default. The decree read thus:-

“2. The plaintiff is a banking company incorporated under
the banking companies (Acquisition and fransfer of
Undertakings) Act, 1980, having its head office at New Delhi
and a branch at Nehru Ground Faridabad Sh. V.P. Gupla is
the Manager and Principal Officer of the plaintiff bank. He is
conversant with the facl of the case and i5 authorized and
competenl lo institute the present suit vide power of altorney
at.29.4.71, The defendant No.l was given o loon of Rs,
20,000 /- against hypothecation of his tractor bearing
No ITRGE84 7 and the personal guarantee of defendant no.2
and morigage of movable property by defendant no. 1, The
defendant no. 1 execulted several documents in favour of the
bank enwmerated in para no. 4 of the plaint. The said amonnt
was dishursed to defendant no. 1 on 31.7.70. Besides
Execu i the do s given above, the defendant no.1

mortgaged his _gericulhiral land with the plainlifl vide

registered mortgage deed df. 6.6. 70 and the details of the

mortea be found i rid a6 of the vlaint. The amoun!
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af loan was to carry tmtevest @ 2 o/o over the R.B.1. rate with
a munimum of 91;20:0 which was subsequently raised o
15112% The sqid anownt as to be repard in six half yearly in
statemenits. The defendants remained irvegular in payment of
the amounl, They acknowledged their Lability by signing
acknowledgment in Javour aof the plainiiff on various dates,
Inst of which 15 5.6.79. The defendant No 1 &2 died and the
defendants no. Ia te Tc and defendant no. 2(a) are their legal
heirs. Various demands were made on them lo do s0 and
fierice the present suil,

3. The deferidants did not appear despite service and they
were proceeded against exparte,

4. In exparte evidence, Sh. 5.C. Gupla Assistant Manager of
the plainkiff bank appeared as PW1 and he has supported the
plaintiffs case in all material particulars. The on oath
statement of this witness which goes un rebutted, goes to
prove the plaintiffs case. Hence, the suit of the plaintiff for
recovery of Rs. 15529.35p. is decreed exparte against the
defendants with costs. Interest @ 15%0 P.a. is allowed o the
plaintiff on the decretal amount from the date of institution
af the suit till the date of 3ealization of the decretal amount.
Decreg sheet be prepared and file be consigned,

Antnounced.
Dated: 12,11, 84"
(Emphasis supplied)
68. Therefore, there exists no doubt that the respondent nos. 1 and 2

respectively were pendente lite transferees of the judgment-debtor(s).

69.  We would also like to point out at this juncture, that the Trial Court
had unfortunately misdirected itself in recording that the
transaction in favour of the respondent nos. 1 and 2 respectively was
made on a date prior to the passing of the original decrec, when in

actuality, it was made in twa tranches i.e., one, after the decrec came
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71.
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to be passed and another, after the execution petition came to be
filed by the respondent no.6-bank. To put it simply, both tranches
of the transaction in favour of the respondent nos. 1 and 2

respectively were made well after the original decree was passed.

Even going by the Trial Court's understanding of when the
transactions in favour of the respondent nos. 1 and 2 respectiviely
were made, for the reasons we have assigned hereinabove, we are
of the view that they would still be hit by the doctrine of lis pendens
since the transactions were made after the institution of the original
suit by the respondent noé-bank in which the right and interest to

the mortgaged property was directly and specifically in question.

Whether the respondent nos. 1 and 2, respectively, could have

sought for any relief under Rule(s) 89 or 90 of Order XXI CPC,

respecthively?

Before directly addressing the rival contentions as regards the
maintainability of the suit instituted by the respondent nos. 1 and 2
respectively, we must first look into Order XXI, more particularly,
the various kinds of remedies that are contemplated under Rules 59
to 92 thereunder. We find it necessary to do so because - first, the
counsel appearing for the appellant secms to have made an
argument before the High Court that the plaintiffs-respondent nos,
1 and 2 respectively, should have preferred an application under
Rule 89 of Order XXI CPC before the confirmation of the auction-
sale and upaon failing to do so, and allowing the sale to be confirmed,

they would have no remedy,

Page 38 of 172



72, Secondly, Mr. Vikas Singh would submit that a sale made during
execution by the executing court must be accorded some sanctity
and not be left vulnerable to general claims of irregularity or fraud.
He would argue that the respondent nos. 1 and 2 respectively must
have preferred an application under Rule 90 immediately after they
got to know of the alleged irregularities. However, even in such a
scenario, several essentials must have been fulfilled for them to
successfully set-aside the sale. Having not fulfilled those cssentials,
it is his view that their application under Rule 90 would have also

beon unsuccessful,

73.  Thirdly, Ms. Aparajita Singh would submit that the separate suit
instituted by the respondent nos. 1 and 2 respectively, would be
maintainable by virtue of Rule 92(4) which comes into play once the

sale is conflirmed.

74 Before we specifically address ourselves to these submissions, let us

look into the scope of these provisions.

a. Scope and application of Rule 83 of Order XXI CPC, with
specific reference to whether pendente lite transferces can

maintain such an application

78, Order XXI Rule 89 reads thus:-

"89. Application to set aside sale on deposit. —

(1) Where immovable property has been sold in execution of
a decree, lany person claiming an interest in the property sold
al the time of the sale or al the Hme of making the application,




or acling for or in the interest of such person, | may apply lo
have the sale sel aside on his depositing in Court, —

() for payment to the purchaser, a sum equal to five per cent
of the purchase-money, and

(b} for payment, to the decree-holder, the amount specified in
the proclamation of sale as that for the recovery of which the
sale was ordered, less any amount which may, since the date
of such proclamation of sale, have been received by the decree-
holder.

(2) Where a person applics under rule 90 to set aside the sale
of his immovable property, he shall not, unless he withdraws
his application, be entitled to make or prosecufe an
application under this rule.

(3) Nothing in this rule shall relicve tHie Judgmeni-debior
from any liability he may be under in respect of costs and
tnterest not covered by the proclamation of sale.”

76.  The rule stipulates the procedure for setting aside the sale made in
execution of a decree by (a) any porson claiming an interest in the
auctioned property, either at the time of the sale or at the time of
making the application under Rule 89 or; (b) by a person acting for
or in the interest of such person. However, such an application
under Rule 89 must mandatorily be accompanied by a deposit
which contains two components - (a) a sum equal to five per cent of
the purchase money paid in the auction sale, which is ta be aiven to
the auction purchaser, and: (b) the amount specificd in the
proclamation of sale, less any amount which may have al ready been
received by the decree-holder since the date of such proclamation,

which is to be given to the decree-holder
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77.  What can be discerned from the aforesaid is that the heart of the
provision lies in the expression, “apply to have the sale set aside on
depositing in Court”. The strict nature of the rule is reflected by the
necessary condition stipulated by the legislature that the sale would
be set-aside only upon the payment of a deposit of the prescribed
amount. [n other words, the deposit of the amount stipulated in sub-
rule (1) of Rule 89 is sine gua non for an application secking to set

@‘ aside the execulion sale under this rule.

78. A careful perusal of the rule indicates that il gives the judgment
debtor another opportunity to retain his property, even after the
Y property is sold, by paying the decretal amount to the decree-holder
and compensating the auction purchaser with five percent of the
purchase money. In Challainane Huchha Gowda v. MLR. Tirumala,
reported in (2004) 1 5CC 453, this Court held that Rule 89 provides
the jud gment-deblor a final opportunity to putan end to the dispute
Q and prevent his dispossession from the property, before the sale is
contirmed by the court. If the conditions prescribed under this rule
~ are satisfied, then the executing court would be obligated to make
an order setling aside the sale, provided that notice is given Lo all
persons affected thereby, as stipulated under the proviso to Rule
92(2), The relevant observations read thus:-

"9, Execution is the enforcement by the process of the cour!
of its orders and decrees. This is in furtherance of the inheren!
power of the court to carey onl its orders or decrees, Order 21
CPC deals with the elaborate procedure pertaining to the
| execution of orders and decrees. Sale is one of the methods
| employed for execution, Rule 89 of Qrder 21 is the only

ieans by which a fudemeni-debtor can esca ‘ol & sale

Hiat has been validly carried out, The object of the rule is to
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ke at
instance of the judgmeni-debior before the sale 15 confirmed
by the court and also to save his properfy from dispossession.
Rule 89 postulates two Eundlnnns Ih_.pu qre der-'m'tfmf (1) of
s egual to five per cent of the purchase money to be paid to

the purchaser, (2) of the anount specified in the proclamation
of sale less any amount recetved by the decree-holder since the

date of such proclamation, in the court ]
conditions are satisfhed the court shall make an arder for

setting aside the sale wnder Rule 92(2) of Order 21 CPC on
an application made to it In other words, then there will be

compliance with the court's order ov decree that is sought to
be execuled. Because the purpose of Rule 21 15 to ensure the
carrying out of the orders and decrees of the court, once the
judgrent-debtor carries out the order or decree of the courl,
the execubion proceedings will correspondingly come to an
end, It is to be noted that the Rule does not provide that the
applicafion in a particular form shall be filed to set aside the
sale. Even a memo with prayer for setting aside sale 15
sufficient compliance with the said Rule. Therefore, wpon He
satisfaction of the compliance with conditions as provided
urnder EM it 15 ma rmfnfr.lr[g upon the court to sef aside !Jlgﬁ

& ‘5 b aside the sale a
giving notice under Rule 92(2) to all affected persons.
(Emphasis supplicd)

79. The question which would then arisc is whether a fransferee
vendente lite of the judgment-deblor would also fall within the scope
of the words “any person claiming an interest in the auctioned property”.
There remains very little reason for the courts to extend the benefit
of Rule 89 to the judgment-debtor himself but not to a transferee

pendente lite of the judgment-debtor.

80. A perusal of the amendment to Rule 89 made by the Amendment
Act of 1976 would prove beneficial in the answering the aforesaid

question, Through the amendment, the words, “nny person, either
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meening such property or holding an interest therein by virlue of a litle
acquired before such sale” was replaced with “any person claiming an

interest in the property sold at the time of the sale or al the time of making

the application, or acting for or in the interesi of such person”,

81. The Andhra Pradesh High Court in Pallepu Poleswari .
Tammisetty Nageswarao Rao and Others reported in 20011 5CC

@ OnLine AP 601 had looked into what had prompted the legislature
to amend Rule 89 and stated that the impetus was given by the
decision of a Full Bench of the Patna High Court in Onkar Nath
Jalan v. Ramanand Prasad reported in AIR 1970 Patna 368. In the
ﬂ said decision, the Full Bench had suggested a change to Rule 89
along the lines of what it thought would truly be in consonance with

the intent of the provision. The amendment was also suggested with

a view Lo prevent an unnecessary investigation into the nature of

interest that an applicant may have. This suggestion is what has

™ been verbatim adopted by the Amending Act of 1976. The relevant

observations are thus:

- “17, What prompted the Parlimnent to amend Bule 89 of

rder XXICPC in 1976 appears to be in administrative
ard judicial steps taken by the Patna High Court. Even when
the Rule remained in its unamended form, the Patna High
Court introduced a Stale amendment ko Hhat Rule, in its
application to the State of Bilar, substituting the following
fext:

“a judgmeni-debtor or any person deriving title through
the judgment-debtor, or any person holding an interest
in the property at the date of the application under this
rule.”

(i the place of the words wunderlined portion al page
535)
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18. The said provision has fallen for inderpretation before a
Full Bench of the Patna High Court in Onkar Nath Jalan's
case (supra), The Full Bench took note of the background in
which the Patna High Court substituted a different provision
and the division of opinion among various High Courts.

Lt if held that i5t0m @s | fted g State
Bihar did not warrant that an applicant must prove his 4
tp Hhe proper! he can_spek the relief of settine aside
the sale. After holding so, the Full Bench nuade the following
phservation:

"L may, however, state before parting with the cqse Hhat
the mpst comprehensive warding and the one which is

nol only consonant with the u lyin ey of Hie
amendm but besides {f the a ave o
avoiding _unpecessary investioglion of | bire

interest s that of the Hivh Court of Lahore

ripr Ho
partition and fhat of the Nagpur High Court and should
b g

ed in pur [ligh Court as The amendment
stands Hhus:
“any person claiming any interest in the
property sold at the tine of the sale or at the

time of making the application under this rule
ar_dgcting for or_in the interest of such a
person, ” {he decree-holder is interested in gettin

fiis_dues, The auwction-purchaser while biddine
knpws the propision of Order XX1. Rule 89, and
recetves the compensation and Hergby can haoe no
grudee as to why the gmount of purchase Money is
depogifed and gale set aside. No one suffers by the

rocedure adopled i the above o ment and it
may be reaffirmed that o prident nuan is likely to
toaste Itis good money in depositing it for the
benefit of the judgment-debior merely i a
praluitous manner.”

13. It is indepd gratifying that the text sugeested by the Full
Bench were adopled verbatim, by Hie Parlignient and {t was

incorporated in Rule 89, in the year 1976."

(Emphasis suppliced)
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82. On a bare reading of the aforesaid amendment, it is lucid that the
legislature had consciously widened the ambit of the rule by
undertaking two major changes - first, doing away with the
requirement that an applicant under Rule 8% must either own the
property or hold an intcrest by virtue of a title, and secondly,

expanding the peried during which such an intercst could have

been acquired from ‘before the occurrence of the sale” to “at the time
of making the application under Rule 8%, Therefore, the legislature
very consciously did away with the requirement of having an
applicant under Rule 89 prove his title or absolute right in the
property. Presently, it is sufficient if the applicant claims an
S “interest” in the property sold, cither at the time of the auction or at

the time of making the application under Rule 89 or, is acting for or

on behalfl of the Persons havinH such interest.

83,  We have had the benefit of looking into a decision of the Madras

i High Courl in Vootla Viriak and Others v. Tadepalli Subba Rao
and others reported in 1948 SCC OnLine Mad 287, wherein it was

= emphasized that the word "interest” occurring in Rule 89 must be
construed quite liberally. Such an interest which is referred to under

Rule 89 may not be sufficient to enforce any claim to the detriment

of the auction-purchaser or the decrec-holder and this is probably

why the interest referred to in this rule, may not be successfully

used to prevent the attachment of the property and defeat the rights

of the decree-holder. However, the object of this rule is very

different - what Rule 89 seeks to achieve is to provide the decree-

holder the amount that he is owed and also co mpensate the auction-
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purchaser in the course of setting-aside the sale - ie., to sot-aside

the sale while not detrimentally affecting the rights of the decree-
holder or the auction-purchaser. In other words, the decree-holder
is relegated to the same position as if the sale of the property was
notinterfered with at all and the auction-purchaser, in whose favour
the sale has not yet been confirmed and rights are not crystallized,
is instead compensated, Therefore, even an inchoate right which a
party may have over the property may be enough to constitute an
“interest” under Rule 89, The relevant observations arc thus:

“[...] O. 21, R. 89 should be liberally construed and a

restricted inlerpretation should not be put upon the words of
that rule.f...]

[...] limay be that the inlerest may not be sufficient to be put
foreoard as g shield against He decree-liglder’s claim, and that

was the-reason why the properties were attached and sold in
execution of the decree. The word "inkerest” in O, 21, R, 49
has got @ very wide inport and should be construed very
liberally, as Venkatasubba Rao, |. observed in the case

abovementoned, Any i right which a qu have
euer a property may be sufficient “interest” to enable him o
gl r{L 21 R 891,17

(Emphasis supplied)

The mandate of this rule is further strengthened by the time limit
stipulated by the legislature under sub-rule (2) of Rule 92, whorein
the deposit required under Rule 89 has to be made within sixty days
from the date of sale, This time-limit also flows from Article 127 of
the Limitation Act, 1963. A relaxation of this sixly-day period is only
contemplated if, the amount already deposited within this period of
sixty days is found to be deficient for the reason that the depositor

made a clerical or arithmetical mistake. Insuch a scenario, the court
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fixes an additional time within which the depositor shall make good

that deficiency.

85. Furthermore, sub-rule (2) goes on lo indicate that an application
under Rule 89 cannot be made when the same person has already
applied under rule 90 for setting aside the sale on the ground of
irregularity or fraud., One cannot allege material fraud or

@ irregularity to sct-aside the sale while simultancously also wanting

to pay a depaosit to set it aside. |

86. Un a complete reading, what then becomes obvious is that the
a provision is in the nature of a concession. It is intended to provide
the person claiming an interest in the property sold, or a person
acting for or on behalf of the persons having such an interest, a last
opportunity to receive the properly, by getting the auction sale sct
aside and depositing the amount as stipulated. The payment of the
) deposit by such persons, by itself, is reason enough to stop the sale
of the property from being confirmed. We say so because of two
- reasons, first, the deposit is in lien of the execution of the decree
which is the sole concern of the executing court in such cases, and ‘
secondly, as a sequitur, the deposit of the amount is couched in
mandatory terms alongwith the time limit prescribed, reinforcing
that the sale cannol be set-aside without the deposit, and within

prescribed timeline.

87. Having explained the scope of Rule 89 in the aforesaid manner and

having arrived at the conclusion that a pendente lite fransferee of the
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judgment-debtor would also be cligible to make an application

under this rule, we are of the view that even if the respondent nos.
1 and 2 respectively were willing to make the deposit and sct-aside
the sale as contemplated under Rule 89 of Order XX, they were not
in a position to move an application under this rule. This is becausc
they were put to knowledge about the auction of the maortgaged
property much after the date of confirmation of sale, The sixty-day
time limit which starts running from the date of the sale, had long
lapsed. In other words, the stage of the exccution proceedings
during which they could have preferred an application under Rule

89 had already passed.

b. Scope and application of Rule 90 of Order XXI CPC

We may now examine the parameters provided for under Rule 90
and whether the respondent nos. 1 and 2 respectively could have

preferred an application under the said rule. Rule 90 reads thus:-

0. Application to set aside sale on ground of
wregularity or fraud, — (1) Where any immiovable property
hts been sold in execution of a decree, the decree-holder, or
the purchaser, or any other person enlitled o share in o
rateable distribution of assels, or whose inferests are affected
by e sale, may apply to the Court to set aside the sale on the
ground of a material frregularity or fraud in publishing or
conducting it.

(Z) No sale shall be set aside on the ground of irregularity or
fraud in publishing or conducting it unless, upon the facts
proved, the Court is satisfied that the applicant has suslained
substantial injury by reason of such irregularity or fraud,

Page 48 of 172




(3) No application to set aside a sale under tHiis rule shall be
enfertained upon wy ground which the applicant could haove
takerr on or before the date on which the proclamation of sale
was drawn up,

Explanation. — The mere absence of, or defect in,
attachment of the property sold shall mot, by ilself, be a
ground for setting aside a sale under this rule.”

89. The aforesaid rule contemplates that an application can be made
under Rule 80 by four categories of individuals - {a) the decree-
holder, (b} the purchaser in such sale, (c) any other person entitled
to share in a rateable distribution of assets, or (d) any person whose
intercsts are affected by the sale. The Amendment Act of 1976 had

@ inserted the words “or the purchaser” under Rule 90 and thereby,

clarified that the purchasers in the sale made in execution of a decree

could also prefer an application under this rule.

90. Moving further, the rule states that the aforesaid individuals can

ﬁ apply to the executing court to set-aside a sale that has already been
conducted on the ground that a “material irregularily or fraud in

publishing ar conducting tf" has occurred. Careful attention must be

paid to two aspects herein - First, what constitutes “material”

irregularity or fraud would depend on the facts and drcumstances

of each case, and secondly, such material irregularity or fraud must

be as regards the manner of “publishing or conducting” the sale in

execution of a decree.

91. Along with the aforesaid two-pronged requirement, by virtue of
sub-rule (2) the court must also be satisfied, upon the facts proved,

that the applicant praying for such sale to be set-aside has sustained
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a "substantial infury” “by reason of" such material irregularity or
fraud. This sub-rule, apart from indicating that the injury must be
substantial, also denotes that the injury claimed to be suffered by
the applicant must have a dircet nexus with the publishing or the

manner in which the sale was conducted.

The respondent nos. 1 and 2 respectively, have made several
allegations as regards the manner in which the sale was conducted
including that of the sale being conducted in camera, the auction
price being inadequate ele. However, they are also of the opinion
that the suit property should not have been attached by the
Executing Court in the first place. Therefore, we find it necessary to
examine whether an application under Rule 90 could have been

made to address any gricvances pertaining to attachment.

L. The maintainability of an application under Rule 90 vis-d-vis

fraud or irreqularities pertaining to stages prior to the

proclamation of sale i.e., at the stage of attachment.

In order to make an application under Rule 90, the applicant must
ensure that the ground which they have taken is not one thal they
could have raised on or before the date on which the proclamation
of sale was drawn up. This comes as a caution from sub-rule(3) of
Rule 90. Sub-rule {3) must, however, not be read to mean thal the
ground sought to be raised must only be related to a stage which
arrives after the date of drawing up the proclamation of sale, One
must pay careful attention to the words “grounds which the applicant

could have taken”. This refers directly to the ability of the applicant to
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take the same ground on a prior occasion. Necessary context as to
why the legislature felt the need to incorporate this sub-rule can be
derived from the 14" Report of the Law Commission of India (Vol
1. Pg 454-455) which is reproduced thus:

“50.. Proclamation of sale. Rules 64 fo 73 comlain
vrovisions for the sale of property generally. We have dealt
with the netice of the proclamalion of sale to be given to the
Judgment-debtor under Rule 66, The proclamation which 15
draten wp wnder sib-rule (2) of Rule 66 must contiain severol
particuiars relating to the description of the property, Under
clause (g} of sub-rule (2) the court is required to state in the
proclamation everything material for a purchaser fo know in
order to judge of the noture and value of the properiy. The
court fas to make an approximate estimate of the markel

valug of the property to be stated in the proclamation. 1Tis

reguirement has been lonoon to cause much tropble and
delay. Under the present latp, an omission to state the correct

marke! value of the properby or an undervaluation of 1t has
veen regurded as a malerial irregulavity affecking the sale
i - Rule 90, In practice, a judgment-dehlor oho is ir
osfponing he sale of propery | 15 I s 1 |
knowing that the particulars as regards the valuation in the

proclomalion are defective and thereafter makes an
appligation under Rule 90 for selting aside the sole or the
grownd of 0 material irregularity in publishing or conducting
the sale. These proceedings involve delays which may well be
avoided by omitting the item of the court's estimate of the
price. The Patna High Court has made what is in our view a
very wholesome and salutary amendment by adding a proviso
to clause (g) of sub-rule (2) of Rule 66 as followes:

“Provided that no estimate of the value of the property
ether than those, if any, made by the decree- holder and
the judgment-deblor respectively togelher with the
statement that the court does not vouch for the accuracy
af etther shall be inserted in the sale proclamation.”
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Stmilar armendments have also been made by the Iigh Courts
of Calcutta, Madras, Orissa and Punjab. We are of the view
that clause (e) may itself be amended on these lines.

31. Setting aside of sale. Under Rule 90 a sale of immovable
property in exvecution of a decree can be sel aside on the
ground of material irregularity or fraud in publishing or
conducting the sale. The right to apply under this Rule is
gwen to the decree-holder or fo any persom entitled to a share
in the rateable distribution of assets or whose interests are
affected by the sale. IL is generally accepted that a large

percentage of applications made by the Judgment-debitors o

sel gaside, sales under this Rule are frivolous and are filed

the object of delaying fhe deltvery of possession. [ is therefiore
necessary to nake an amendment in Rule 90 by providing
that no sale L-FmH be sel aside on the grownd uJ"nm{ r!z,’ﬁct in

the proclama le qt the instance of an il

not attend, though g ggn rofice to n;g;geur at the g@;}rg up

of e pr riaff any per in whns ¢ the

meww
by fim before the sale wgs held  Following  the
recommendations of the Ultar Pradesh Judicial Reforms

Comumittee the High Court of Allshabad has added sub-rule
{2) to Rule 30 providing for an gward of costs to the decree-
holder or auction-purchaser or both as agninst the party
whose application under Rule 90 has been rejected. Another
useful amendment made by the Allahabad High Court in sub-
rule (1) is to the effect that the application to set aside a sale
shall not be enterfained unless the applicant deposits such
amount not exceeding 12 per cent of the sum realized al the
sale or furnishes such security as may be fixed by the court,
except when the court for reasons to be recorded dispenses
with the requirements of this clause. This provision is
presumably made in order to compensate the purchaser,
Under Rule 83 the applicant at whose instance the sale is set
aside has to deposit 5 per cent of the purchase money for
payment o the purchaser. We recommend thal a provision
simitlar to that in the Allohabad amendment be inserted in
Rule 90. An amendment of the Rule on these lines would, in
gur opinion, serve o control the filing of frivolous
applicalions.”
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(Emphasis supplied)

94. A reading of the aforesaid would indicate that, an omission Lo state
the correct market value of the property or its undervaluation in the
proclamation of sale was carlier considered to constitute a material
irregularity in publishing or conducting the sale under Rule 90,

Therefore, a cunning judgment-debtor, who was already aware that

Q the particulars in the proclamation of sale as regards the valuation
of the property are wrong/defective, could allow the sale to be
conducted without raising an issue and thercafter, make an
application under Rule 90 with an intent to sct-aside the sale and
postpone the process. Furthermore, it was also suggested that an
@ allegation regarding a defect that has occurred in the proclamation
of sale must not be made in an application under Rule 90 at the
instance of those persons who did not attend the drawing up of the
proclamation of sale despite a notice being served upon them, or by
those persons who were present during the drawing up of the
proclamation, unless an objection was taken before the sale was

conducted.

95. These issues which were identified in the 13% Report were remedied
by the insertion of sub-rule (3) in Rule 90 which stated that the
objections which could have been taken on or before the date on
which the proclamation of sale was drawn up, cannot be brought
under Rule 90. The reason behind clarifying this was to fend off such
individuals who may unnecessarily and with a view to prevent the

sale from being confirmed, prefer an application under Rule 90,
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when they could have very-well raised their objection at the

appropriate time and stage.

A recent decision of this Courtin G.R, Selvaraj (Dead), through LRs
v. K.J. Prakash Kumar and Others reported in 2025 INSC 1353
emphasized that as per the mandate of sub-rule (3) of Rule 90, an
applicant cannat; at a belated stage, seck to assail an auction salo,
particularly when there existed a prior opportunity to raise the same
objection before the proclamation of sale was drawn up. Therein,
the applicant had ample epportunity to raise the ground that the
entire properly need not be sold to satisfy the deeree even before the
date of the last proclamation of sale. Therefore, it was held that one
wha has acquiesced despite being put to notice would be preciuded
Irom assailing the legality or correctness of the same thereafler, The

relevant observations are thus:

17, Given the tnsertion of Order XXI Bule 90(3) in the
stalute book with effect from 01021977 it goould be

nmibent upon g 4 went deblor or anu other in g toid
person who applics for setting aside an cxecution sale, held
f er, lo satisfy the execubing Court thal round

upon witich e application was made could nol have been
taken on or before the date on which the proclamalion of sale
was droien wp, In effect, if such o ground could have been
taken by thal applicant who seeks sething aside of the sale but

lig fatled to do so at the appropriale stage, he would stand
barred, by Order XXT Rule 90(3) CPC, from doing se ot a

subsequent skage. [11s in s coptext that the aforemenbiomned
obserpations made by this Court in Desh Bandhu Gupl

(supra) gain significance as thal was a cese involving an
cxecution sale field after the fnsertion of Order XXI Rule
J0(3) CPC and this Cour{ made it clegr that, even in the
context of a materinl jrregularity under Order XXI Rule

bo(2Ma) CPC, if the judenient deblor had been pul mi potice

Page 54 of 172



by the executing Court but had scquiesced. by faking no

gelion before the date of the sale, he would be precluded from

assailing ifs legality or correctaess thereafter, In g given case,

where a judgment debtor is not given notice prior to the sale,

s s Hre situation in Desh Eland]!m Gupin (supral, Qrder
XXI Rule 90(3) CPC pbpiously cannot posit a bar to fis
rmsmg i Emund’ Hi:rngﬂgr

18. However, on the facks oblamming presently, we are
continced that not only were the judgment debtors in the case
on hand put on notice al every stage during the exercises
wnderkaken by the executing Courf fo reduce the upset price
fmm one unsuccessful sale lo the other, they also participated
fo an extent and them chose fo refrain from doing so.
Therefore, they do nol have the right o claim that they were
not put on notice, though they feebly contended to such effect.
The record clearly negates their claim in that regord. Having
failed to raise a material irregulnrvity in the context of Order
XXI Rule 66(2Na) CPC ul the approprinte sfage, i.e., wilh
regard to sale of a part of the properly being sufficient to
salisfy the decree, 1t is not open to them to now raise sucha
belated plea and blithely place the burden on the execuling
Court, so as lo seek setling aside of a sale held as long back as
ine the wear 2002. U njurm:rmte.[y, the High Court, having
noted the bar postulated by Order XX1 Rule 90(3) CPC in
para 31 of the impugned judgment, failed to gqive effect to if
asswning that the obligation under Order XXT Rule 66(2)(n)
CPC would operate independently upon the executing Courd,
irrespective af the lapse on the part of the judgment debtors.”

(Emphasis supplied)

97. Finally, the Explanation to Rule 90 also takes forward this
underlying theme that an irregularity or fraud pertaining to stages
prior to the drawing up of the proclamation of sale could also be
brought within the ambit of Rule 90, provided an opportunity to
raise the same did not exist earlior. It states that "#he mere absence of,

or defect in, atlachinent of the property sold shall wol, by ilself be o ground
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for setting aside a sale under this rule”. Tt is necessary for us to
understand the import and rationale behind this Explanation to
ascertain whether grievances which specifically relate to attachment

can be brought within the ambit of Rule 90. If yes, then what kind?

98.  The 27" Report of the Law Commission (Vel 1, pg 206-207) had
made some observations regarding the explanation which came to

be added to Rule 90. They are as follows:

L

Ovrder XXI, rule 90 and absence of attachment
he gueshion whether _absence of or irrecularity  in

aitachment is. a defect in the "publicalion or conduct of the
sile" has discriaced i reral decisions, At one extreme

i5 the view that atlachment is not necessary at all before sale.
At the other extreme stands the view that sale without
attachmrent is poid, A third piew is thal altackment is mm

frregularity, but not in publishing or comducting the sale.

According to the fourth view, a sale is not @ nullity because
afa defect i the attachment or want thereof, but if it causes

_substantial ijury", if can be set aside under rule 90, The
Inst view sgems fo be the correct one. The object of attachment

15 to bring the property under the control of the court, and in
the case of immovable property one of the requirenients is that
the @ of atlachment should icl latns

i aliect of & clamation is I efve publicit the fact
tha! the sale of the proclaimed property is in contemplation,
The publication of the attachmen! is this a step leading up to
the proclamation gf the sale,

The question whether it is necessary to insert @ provision to
clartfy the position on the subject, has been considered, In the
draft Report which had been circulated, an Explanation had
been proposed to rule 90 to the effect that absence of or defect
tn attachment shall be regarded as an irreqularity under this
rule. After some consideration, it has been decided that no
such provision need be tnserted.”

(Emphasis supplied)
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The 27 Report pointed out that, prior to the insertion of the
Explanation, several courts were faced with the issue of whether the
absence of, or irregularity in the attachment of a property would
constitute a defect in the “publication or conduct of the sale”. Several
decisions gave divergent opinions. Some operated in extremes Le.,
the first view was that an attachment is not necessary at all for
conducting a sale and the second view was that a sale conducted
without an order of attachment is void and a nullity. A third view
was that matters pertaining to attachment would constitute an
irregularity but would, however, remain outside the scope of Rule
90 since they would not amount to an irregularity in " publishing or
conducting the sale”. The Law Commission found merit in an
alternate fourth view which stated that a sale which has been
conducted in the absence of attachment or a defect in attachment
must not automatically be considered as null and void. Such a defect
in the attachment or the want thereof, must cause substantial injury

for Rule 90 to be applicable to it.

Therefore, the Law Commission subscribed to the idea that
irregularities pertaining to attachment must not completely be taken
away from the purview of Rule 90. This is plainly cvident from its
implicit disagreement with the third view taken by a few decisions,
as aforementioned. However, it was emphasized that a sale would
be set-aside, only if the defect in the attachment or the absence of
attachment, causes “substantial ijury” to an applicant under Rule
90. Meaning thereby, that if the process involved in publishing or

conducting the attachment of a properly is riddled with a material
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irregularity or fraud, interference can be justified under Rule 90 if

substantial injury is proved. The intention was that, just the mere

pointing out of the absence of attachment or a defect in attachment,
by itself, must not be construcd as nullifying the entire sale and
thereby, giving rise to substantial injury as a very natural
consequence, In other words, substantial injury 15 not automatic or
implicit in these scenarios. If it were assumed so, then all
applications under Eule 90 pertaining to such facts and
circumstances would always be allowed and the sale would be set-
aside. That would be a very extreme position to take. Due emphasis
must be placed on the words "mere” present in the Explanation to
reconcile the wording of the Explanation with the atoresaid
intention of the Law Commission. This indicates that, apart from
pointing out the defect in the process of attachment or the absence
of attachment itself, one must move a step forward and also
specifically plead as o how substantial injury has been caused,
similar to what has already been mandated under sub-rule (2) of
Rule 90, This Explanation enly clarifies and takes forward the intent

already evident from Rule 90 and sub-rule (2) thereof.

1M. The fourth alternate view endorsed by the 27 Report is the decision
of the Madras High Court in K. Swaminatha lyer v. K.G.
Krishnaswami Iyer and Others reported in 1946 SCC OnLine Mad
189, wherein emphasis was placed on “whether subslantial injury
was caused” due to the absence of a subsisting attachment order for
interference to be justified under Rule 90, The relevant observations

arc thus:
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“As regards the second contention that the Court had wo
jurisdiction to sell the house as the attachment had ceased, it
is to be pbserved that this Court has held in a series af cases
that a sale of immoveable property without previous
attachment is not null and veid and that the omission to

attach before the sale is rreguelarify wihich
the =sale liable to be set aside i clantial fnjury is s
Lisi]

[...[The pesition thereforg is Hris: Abthachmernt 18 @ necessary

preliminary fo @ judicial sale, bul a sale without attachnent

is nod a pullity, Omission to attach is @ material irregularily
witich renders the sale lable to be set aside under O, 21, K.

90 1f substanbial miury is proved.

Are the plaintiffs then emtitled fo aevoid the sale fo
Sundararaje Pillai so far as their shares are concerned? Their

father, the first defendant, failed to fake any steps to have the
I.|1{ sel II‘EI:'I!E' under . 2, K. 30 on account of the
: f y substantial injuny fad

resulted. Nor did they avml themselves of that remedy which
was open to them also as “persons whose inlerests are affected
by the sale.” [See Bubameshwar Prasad  Naorayan
*?mgh v, Hl}:r.:reff'.fj' Even in the present Iﬂf&':;!'ms:ﬁ ey

T, . tbatmn Mol tniery by reason
|'"IJ'1 v having ce lo be in force at the thne of
the order for ;
If pniission to attach does not affect the runisdiction of H

Court fo sell and is @ mere irregularity, the purchaser’s tifle
cannot, as it segms to ws, be displaced by any antecedent
; P e > " : s
resort to the statutory remedy provided by @, 21, R 80, That
remtedy not having been aoailed of, the purchaser's hitle has
become unassailable and the appeals mus! fail.”

(Emphasis supplicd)

102. The 54" Keport of the Law Commission of India (Vel 1, pg 186)

took the discussion made in the 278 Report forward and suggestod
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that the Explanation, as we see it today, be inserted in Rule 90 in

order to put the matter to rest and obviate any further confusion.

103.  That rule 90 concerns itself with material irregularities and fraud
occurring in the process of sale and those causing substantial injury,
at any stage of the sale, even prior to the proclamation of sale, is also
brought forth from the decision of this Court in Satyanarain
Bajoria and Another v. Ramnarain Tibrewal and Another reported
in (1993) 4 S5CC 414. Therein, after the decree was passed, the
judgment-debtor deposited the decree amount in satisfaction of his
debt. However, after about three years, the decree-holder had filed
an application before the executing court claiming an additional
amount. In execution of this application, the property of the
judgment-debtor came to be sold. It was of note that the de¢roe-
halder himself had purchased the properly in the auction sale.
Furthermore, before the expiry of the sixty-day period as provided
unider Article 127 of the Limitation Act, 1963, the sale was confirmed
by the exccuting court. In such circumstances, the judgment-debtor
had preferred an application under Rule 90 within the prescribed
period of limitation for setting aside the sale alleging thal he had no
knowledge of the sale whatsoever because no process had been
served on him at any stage. The notice published in the newspaper
during the time of proclamation of sale also deliberately contained
incorrect particulars to misguide the judgment-deblor. Upon a
detailed consideration of the evidence and the oral testimony of
several witnesses, the executing court concluded that no notice was

served as prescribed under Rules 22 and 54 rospectively, upon the
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judgment-debtor and since, “substantial injury” was caused to him,
the application under Rule 90 must be allowed. The relevant

observations are reproduced hercinbelow:

"13. [...JIt will be noticed that the decree was passed as far
back as 1964, The present application was filed i 1968 more
than 2 years after dismissal of earlier execulion applicalion
and, thersfore, for further proceedings in pursuance of a ﬁ'e&h

execution application, court was duby bound to issue
notice and serpe notice of the greculion application on the
judgment-deblor as provided for in Order 21 Rule 22 of the

Code which conlernplates inter alia that if an application
execuebion 1s puide more than oo years after the dale of the

decree, the court executing the decree shall issue a nolice to

the person against whom execution is applied for requiring
him to show cause, on a date to be fixed, wehy the decree should
not be executed agmnst him. The last order made in the earlier
cxecution application was on November 289, 1965 and the
second execulbion :rpphmhnn was filed more than hwo years
thereafter 1e, an 1968, Therefore, 1ssuing of nolice wnder
Order 21 Rule 22 was mandatory, The idea of issuing such a
notice is to ascertain whether the averments as Lo the amaunt
being clamed in the execution application are true or
mcorrect, Bestdes, even if the amount was due, the judement-
deblor conld have pﬂir_i' it and he was deprived of this
opportunity to clear off dues, if any, under the decree. [1 s
ondy after the service of nobice under Order 21 Bule 22 of the
Coge and failvre of e judgment-deblor to pay the decrefal

amourtt, as gloinied, that the decree-holder takes recourse to

proceedings under Qrder 21 Rule 54 of the Code. [...]

14. It will be poficed Huf sub-rule (1] of Bule 54 of Order 21

of Hie Code c‘c‘rr:fr.:rmiateq an order of profuibition fo be seried
o the ,{trdgmen!qffblpr from transferring or charging the

property in any way frst if the property sought {o b ‘?UIEI 15
mumopable property, This is for the benefit of the decree-

holder. Even at this stage if the judement-deblor had notice
af attachment, e could pay the balance decretal amount and
thereafter atfachment would either not be gffected and if
already effected would be vacated. Sub-rule (1-A)
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conttemplafes that thiz order shall also require the judgment-
debtor to attend court on a specified date, to take notice of the
date to be fixed for settling the lerms of the proclamation of
sale provided under Rule 66 of Order 21 of the Code, There
was ne evidence that the judgmeni-deblor was personally
served with such a notice. Though sale proclamation after
settlement of terms of proclomation ex parke was published in
local newspaper Dalit Mitra but that gave wrong case
number and wrong name of the court. There was also no
evidence that any nolice was affixed on a conspicuous part of
the court-fouse or that the provisions of sub-rules (1-A) and
(2) of Rule 54 of Order 21 of the Code were complied with.
Rule 54 is again for safeguarding the right of the decree-
holder as well as the judgment-debtor. By the notice the
Judgment-deblor is put on notice that his property is attached
and would be sold unless he pays off to the decree-holder, The
trial court abserved that this notice s required to be affixed
ar a conspicuous part of the property. We do not imean thal
merely if it is not being affeeed on the conspicuous part, the
sale would be liable to be set aside but we are only
emphasising the requirement of it being affixed on «a
conspicuous part of the praperty and on court house. All these

ilages give an opporfunity fo the iudgment-debtor to pay off

s, if oy wnder ree. The proclamation of safe in this
case was thus settled withou! notice to the judgment-debior,
The | rit-deblor ha ¢hit fo participate in #

roceedings for settlement of terins o on of sale
and alleast o know the date of sale, This s necessary since
Order 21 Rule 89 of the Code confers again a right on any
person having interest in the property sold, to file an
application o sel aside sale on making deposit as
contermplabed by Rule 89,
15. The lower appellate court after assuming that there was
no proper service of notice under Qrder 21 Rule 54 of the
Code of Civd Procedure went on o the question of judgmen!-
debtor's having not pleaded any substantial loss or injury. [

1 teed that it was g case of bypical money lender who
fas epil-eve to grab the property of the judgment-deblor

someliow or the other, He allows the first_application for

cxecution to be dismmissed: wails for praclically Hree years fo
fife another execution application claiming a sum of Rs 350
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ghly: sees bo it that mdgﬂmr;f—@ bor is kept ignorant of the
proceedings in court; oblmins permission to himself buy the

praperty: geis the property sold for recopery of petty amoeunt
of Ks 649 45ps and buws the property himself, This again is d

tcal ilfustration of frawdulent conducl of decree-lolder. In
such cases the court will even presume loss and substntial
injury fo the judpment-debior. In the present case there was
cvidence of valie of the property and both the parties had led
evidence in this behalf and it was o late for the lower
appellate court fo blame the executing court for recording
evidence as to the valuation at thet stage. The fraud
permeates the whole proceedings. Al no sfage was the
judgmenl-debtor made aware of the pending execulion
application il even the confirmation of sale and purchase of
the property by the decree-holder himself.

17, [...] It is true that now it has been specifically clarified by
Hre Explanation to Rl P, ) > bhal e

mere ghsence of, or defect in, attachment of the property sold
shall not, by iiself, be a ground for seitbing aside a sale under
Hais rule”, But if the fudgment-deblor is kep! totally ignovant

of the execution proceedings right fmm H:.s: date of execution
application till sale. it cannof b alled a

irregularity in attachment and s ;rf na mr:sem

18, 1he facts of the case show thal the lower appellate cour!
totally nussed the points which were required lo be
determined and rJI.:'r-E'F.f by assuminyg thal even n" nolice wnder

Order 21 Rule 54 of the Code is nol serped, by pirtue of
explangtion fo Rule 90 of Order 21 of the Code it is not a

material irregularity or illegali auction sale, The lower
appellate court totally misundersfood the importance and
efficacy of notices being served in execution proceedings
under Order 21 Rule 22; Order 21 Rule 54(1-A) notice for
settlement of lerms of proclamation e the presence of the
judgment-deblor which led to the finding recorded by it and
the finding on fact i the crcumstances is lotally vitiated,”
(Emphasis supplied)
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104. In Satyanarain Bajoria (supra), this Court has specifically staled
that the Explanation to Rule 90 must be understood in the right
manner and courts must be cognizant of differentiating between a
“mere irregularity or defect” from one that causes “substantial imjury”,
[n its only in the latter scenario that one can press an application
under Rule 90,

105. Having now understood the scope and intent underlying sub-
rule(3) of Rule 90 and the Explanation thereto, it can be said without
any cavil of doubt that although any fraud or irregularity in the
process of publication of an order of attachment or the lack thereof
is broadly covered within the scope of Rule 90, yet an applicant
must be able to prove that he has suffered substantial injury as a
consequence of it At the very least, the facts must be able to
convince that substantial injury has been caused, Only then can it

fall within the ambit of Rule 0.

1.  Questions on whether the fudement-debtor had any “saleable

inlerest” over the attached/sold property cannot be brought
under the ambit of Rule 90

106, However, the scope of Rule 90 as elaborated in the aforesaid
paragraphs must, by no means, be read to mean that a gricvance
that the judgment-debtor did not have any title to the attached
property, can be raised by an applicant under Rule 90. This would
squarely fall within the scope of Rule 58 wherein one is entitled to
make a claim or raise objections “on the ground that such property twas

nol liable fo atiachment”. The same would be beyond the purview of
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Rule 90 also for the reason that under this rule the executing court,
unlike Rule 58, does not have the expanded scope to decide all
questions relating to the right, title, or interest arising between the

partics to the proceeding,

There exists a fine but pertinent distinction bebween the questions -
whether the attachment and/or sale of the immovable property
could have been ordered by the executing court and whether the
manner in which such attachment and/ or sale has taken place, was
proper or not, The former directly refers to a dispute pertaining to
whether the immovable property could be attached or sold for the
purpose of satisfaction of decree, whereas the latter refers o "how’
such attachment or sale is effected for the purpose of satisfying the

decree. [t is only the latter which is covered by Rule 90.

To buttress the aforesaid, we may look into the decision of High
Court of Allahabad in Ch. Syed Igbal Husain v. Rameshiwar Dayal,
reported in 1972 SCC OnLine All 288, wherein the Court held that
the question as to whether the property was saleable in execution of
the decree or in other words, whether the judgment-debtor had a
saleable right in the immovable property was neither a question of
fraud nor a question of material irregularity, and hence, would be
beyond the scope of Order XXI Rule 90. The relevant observations
read thus;-

“7. The next question which was pressed in this appeal was
that the plen now roised by lgbal Husain is barved by
constructive res fudicaln. [n so far as the plea Hiab e
property in dispute was not saleable, was not faken by Ighal

Husain in [is obfection which he fled under Order 21, Rule
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if the CPC is concer the re 13 guestion would
Qimie o he facl a5 to whether such an objecon {s covered
under Qrder 21, Rule 90 of the CPC or under Section 47 of
fie CPC Order 21, Rul the CPC ¢ i o setting ast
of a sale on the ground of o material irreqularity or fraud in

ublishing or conducting if Does the ot athout §

saleability of the properiy relate tp g question of material
rregularity or fraud in publishing or conducting a sale? My

reply to this guestion wonld be in Hie negative, There are a

numiber af authorities to the effect that where the decree is
against the asset of a deceased debtor, an objection by the
judgment-debtor that the property belongs to him personally
i5 one covered under Section 47 of the CPC, Such a peTson
cannol file a regular suit or raise such an objection under
Crrder 21, Rule 58 of the CPC. The question as tp whether the

property 1was saleable in execution of the decree is netther g

guesiion of fraud nor a guestion of material irregularity, In

the mstant case, the only question was as to whether the
property was the asset of the deceased debtor against whose
assel the decree has been passed or it was the personal
praoperty of Igbal Musain. Such a question, in my opinion, is
beyond the ambit of Order 21, Rule 90 of the CPC.”
(Emphasis supplicd)

109. This Court in Kadiyala Rama Rao v, Gutala Kahna Rao and Others

reported in (2000) 3 SCC 87 had similarly emphasized that the issue

of absence of a saleable interest cannot be introduced as a rround
g

under Rule 90. The relevant observations are as follows:

SLPC) No. 14461 of 2019

“10. The prowmsions of Order 21 Rule 90 thus categorically
enwisage that material irregularilty and fraud alone would
contfer jurisdiction on fo the executing court fo set aside the
same. [...] Needless to record h al there is no evidence o
It naterial irreguiarity, neither even ation i

regard therelp. The only issue was of saleable interest for a

pertod of 15 years since Hie deed of sale as executed by the

Mumcipality of RBajamundiiry in favour of the judgmen{-

deblor, contaimed q conditi hat the property cannol be
fenaled udgment-debtor for a period of 15 veare, [t
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is tp bp nobiced ot this junclure thal guestion of saleable

interest does not come within the ambit af Order 21 Rule 90

A as such the judgmen 5 & lamd]
fo the court for setfing aside the sale. In the prﬁen.[ﬁn:mﬂi
cotitext, siatule recogmises such a locus standt only m the
event of material trreqularity or fraud and not otherwise,
Apart therefrom, saleable interest can only be challenged by
the purchaser and not by the judgment-debtor since the
purchaser's right would olhervise be clouded therewith by
reason of there being no saleable interest in the properly so
far as the judemeni-debtor is concerned. Order 2T Rule 91 is
specific on this score and a right has heen conferred on to the
purchaser only.

14. [...] The learned Single Judge erroneously proceeded on a
certain misconceplion of facts as alse of law by reason of the
factum of challenge of sale bemg on the ground of saleability.

Order 21 Rule 90 does not EEEEEE the tssue of saleability
and the learned Single [udge was in error in introducing such

A concepl upder er 21 Rule 90 of the Code. In any even!

5 numpd abope the issue of “saleable interest” con only be
the purchaser in terms rder

nol in any epenl by the rmdgmeut-ﬂ'nbiw. The ground of

challenye is specific in the prooision ik malerial

irregularity or ,me[ gnd 1 the absence of any evidence or

cven an gllegalion in regard thergfo jn the pelition wnder
Order 27 Rule 904 guestion of introduction of the concept of

no saleable interest or another ngpgr[umtlg to tip gggﬂg;m f-

debtor does not and cannot arise.”

(Emphasis supplied)

110. One of the principal contentions of the respondent nos. 1 and 2
respectively is that, since the suit property had been sold to them by
oncof the judgment-debtors, prior lo the attachment of the property
by the Executing Court, the said property could not have been
attached and consequently, made a subject-matter in the execution
proceedings for the satisfaction of the original decree. This is

bocause, according to them, the judgement-debtor had ceased to be
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the lawful title-holder of the suit property on the date of the order
of attachment i.c, on 08.10.1985 owing to the transfer of the suit
property in their favour by way of the two sale deeds dated
13.05.1985 and 24.06.1985 respectively. It is to be noted that the
respondent nos. 1 and 2 respectively, wish to set-aside the sale
conducted by the Executing Court only insofar their share is
concerned Le., only as regards a porlion of the entire mortgaged
property sold by way of auction and confirmed in favour of the

appellants herein,

Although much has been canvassed on behalf of the respondent
nos. 1 and 2 respectively that the auction was conducted in an
irregular manner inasmuch, as the auction process was conducted
in secrecy, the property was undervalued and was eventually sold
off to the relatives of the judgment debtor, yet these reasons do nat
constitule the actual gricvance of the respondent nos. 1 and 2
respectively. In other words, there was no “subsiantial in Tury” which

was caused to thom by reason of these alleged irregularitics.

Why an application under this rule could not have been maintained
may be better understood from one another angle. Had the auction
in the present case been conducted in the preseribed manner, in
accordance with Order XX, even then, the respondent nos. 1 and 2
respectively would have been aggrieved. We say so because the
source of their grievance is the attachment and sale of the suit
property; the source is not the manner in which the sale was

conducted. In other words, the injury that may have been sustained
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by the respondent nos. 1 and 2 respectively cannot be said to stem
from the aforesaid alleged irregularities in the sale, but rather by the
deceptive manner in which the judgment-debtors allowed the suit
property to be attached by the Executing Court under Rule 54 of
Order XX, despite the fact that one of them had already sold the
same to the respondents nos. 1 and 2 respectively, However, we
have already explained that an issue regarding the saleability of the
property or the title of the judgment-debtor to the property, could
not be brought within the ambit of Rule 90.

113. The respondent nos. 1 and 2 respectively have also made averments

that, at all stages of the execution proceedings they were

@ deliberately kept in the dark. Therefore, it was not just the secretive
naturc of the auction sale, the undervaluation of the property and

the relationship of the auction-purchasers with the judgment-

debtors that rendered the entire process doubtful, but that notices

&) even during prior stages of the execution proceedings were also not

1 served upon them. Hence, the auction sale was entirely bad for
-y having been done at their back and expense. We have explained that
irregularities pertaining to stages prior to the proclamation of sale

could also very well be brought within the scope of Rule 90.

114. Letus now ascertain whether in the entire process of execution there
was any other irregularity, for example, whether the respondent nos,
1 and 2 were entitled o receive some notice which was not served
upon them., The notices under Rules 22 and 66 respectively, only
pertain either to the judgment-debtor alone (or the persons against

whom execution is applied for) or to the judgment-debtor and the
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decree-holder. On the other hand, the notices mentioned under
Rules 54 (pertaining to order of altachment) and 67 (pertaining to
order of proclamation of sale) respectively, are required to be
proclaimed by the beat of drum or any other customary mode at
some place on or adjacent to the concerned property, Further, a copy
of such order is to be affixed on a conspicuous part of the property,

courthouse and the office of the Collector/Gram Panchayat,

It is not the case of the respondent nos. 1 and 2 respectively, that the
aforesaid Rules 54 and 67 respectively were not complied with or
that there were any irregularitics as regards the issuance and
publishing of notices under these rules. They have not specifically
pleaded that therc were material irregularitics in the aforesaid
context and that therefore, that they were put to any substantial
injury. In the absence of such a specific pleading, it would nat be
open to the executing court or for us to assume the contrary. [See:

Ram Maurya v. Katlash Nath and Others, (1999) 9 5CC 276]

No specific pleading is evident from the record especially as regards
nen-compliance with Rules 54 and 67 respectively and insofar as the
other alleged rregularities specifically mentioned in the plaint are
concerned, we have already explained as to how they could not
have caused substantial injury to the respondent nos, 1 and 2
respectively. Therefore, the twin conditions for setting aside any
sale under Rule 90, ie., (i) material irregularity or fraud in
publishing ar conducting the sale AND (ii) substantial injury being

sustained by reason of such irregularity or fraud, cannot be said to
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hawve been fulfilled. In light of the aforesaid, we are of the view that
the respondent nos. 1 and 2 respectively could not have maintained

an application under Rule 90 of Order XX1 CPC

117. Another aspect of the matler is also that, the order of sale declaring
the appellants as the highest bidders was issued on 20.06.1998 and
as per Article 127 ot the Limitation Act, 1963, the Bme-limit Lo prefer

‘ an application under Rule 90 would be sixty days from the date of
the sale. The same would have lapsed on 20.08.1998 and any delsy
could not have been eondoned, Therefore, limitation would have
also come in the way of any application under Rule 90 that the
respondent nos. 1 and 2 respectively may have preferred. [See:
Aarifaben Yunushhai Patel and Others v. Mulcutl Thakorebhai Amin
amd Others, (2020) 5 SCC 449]

[1I. Whether the respondent nos. 1 and 2 respectively, could have

. maintained a separate suit in light of the bar envisaged under

Rule 92(3) of Order XXI1 CPC and Section 47 CPC respectively, and

. whether they are “third partics” as referred to under Rule 92{4) of

e e s e

@,  Scope and application of Rule 92 of Order XXI CPC

118. Order XX Bule 92 reads thus:-

“a2 Salewehen lo becomeabsofule or be sef aside, — (1) Where
FIE! ‘I,T-T,F'H"-'”””J" t5 made under rule 89, rule N or rule 97, or
where such application is made and disallowed, the Court
shall make an order confirming the sale, and thereupon the
sale shall beconte absolule:
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Provided that, where any property is sold in execution of a
decree pending the final disposal of any claim lo, or any
objechion to lhe attachment of, such preperty, the Cour! shall

not confirm sweh sale unkil the final disposal of such elain or
obijection,

(2) Wihere such application is made and allowed, and where,
i the case of an application-under rule 89, the deposit
reguired by that rule is made within sixty days from the date
of sale, or in cases where the amount deposited under rule 89
is found to be deficient vwing to any clevical or arithnetical
misfake on the parl of the depositor and such deftciency has
been made good within such time as may be fixed by He
Court, the Court shall make an order seltin g astde the sale:
Provided that ne order shall be nade wnless notice of the
application has been given to all persons affected thereby:

Provided further that the deposit under bhis sub-rule may be
made within sixty days in all such cases where the period of
Hrerty days, within which the deposit had to be imade, has not
expired before the commencement of the Code of Civil
Procedure {(Amendment) Act, 2002,

(.3) Wosuit lo-sel aside nn order made under this rule shall be
browght by any person against whom such order is wmade.

(4} Where a third parby challenges the judgment-debtor’s title
by filing a suit agains! the auction-purchaser, the decree-
holder and the judgment-debtor shall be necessary parties to
the suit,

{5) If the suit referred lo tn sub-rule (4) 1s decreed. the Court
shall direct the decree-holder to vefund the money ko the
awction-purchaser, and where such on order is passed the
execution proceeding in which the sale had been held shall,
unless the Court otherunse directs, be revived al the shage at
wiich the sale was ordered.”

119. Order XX1 Rule 92 governs the circumstances in which the sale of

an immaovable property attains finality and becomes absolute or,
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conversely, stands set-aside by the exceuting court. No separate
application is required to be made to the execuling court for Lhis

Purposc,

120, Sub-rule (1) of Rule 92 clearly states that where no application is
filed under Rules 89, 90, or 91 respectively within the prescribed
period of limitation, or where any such application is filed bul
disallowed, the cxcculing court shall procecd to pass an order
confirming the sale, upon which the sale shall become absolute. In
other words, where the remedics under Rules 8% to 91 respectively

are not invoked or do not succeed, the sale stands confirmed.

121. The proviso to sub-rule (1) of Rule 92 takes carc of a situation where

the arder of sale has been passed while an application under Rule

58 ralsing a claim or an objection as regards the altachment of the

property sold, is still pending adjudication. While the process of sale

i by itself does not come to a halt salely owing to an application being
filed under Rule 58, the executing court stands barred from

- confirming the sale until such an application under Rule 38 is finally
disposed. This is also due to the fact that upon an order of
confirmation of sale being passed, the same becomes absolute and

immune from being assailed under any rule preceding rule 92,

Therefore, it becomoes the duty of the exccuting courl to ensure that

no application remains pending or undecided when it is making its

decision under Rule 92(1),

122. Rule 92{1) being couched in a mandatory language reflects that the

cxecuting court is5 cast with an obligation o pass an order
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confirming the sale when the requisites mentioned therein stand
fulfilled. When the sale becomes absolute, the executing courl
proceeds to granl a certificate under Rule 94, specifving the

particulars of the properly and the name of the purchaser.

On the contrary, under Rule 92(2), where an application under
Rules 89, 90, or 91 respectively, as the case may be, is made within
the prescribed period of limitation and allowed, the court musl

procecd Lo pass an order setting aside the sale,

b.  The barto a separate suit envisaged under sub-rule (3) of Rule
92.

Rule 93(3) prohibils any person against whom an order undoer sub-
rule (1) or sub-rule (2) respectively has been passed, from instituling
a separale suit to set-aside that order, Thus, whal Rule 92(3) sccks
to achieve is to prevenl the institution of separale suit by those
persons  who are  already bound by the order of
confirmation/setting aside made under sub-rule (1) or (2) of Rule 92
respectively. They simply must nol be allowed to rehash their
grievance by way of a separate suit. The object is to accord some
finality to the order passed under sub-rule (1) of Rule 92 (subject 1o
an appeal against the order disallowing an application under 89, 90
or 91 respectively or confirming a sale under Rule 92(1)). Moreover,
this sub-rule to Rule 90 also fortifies thal lhere should be some
sanctity granted Lo a sale which has been conducted in execution of

a decree in case it comes to be confirmoed and it indirectly reinforces
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thie w::ighl_ of the words “the sale shall become absolule” occu rring in

sub-rule (1) of Rule 92,

125. On the other hand, when an order selling aside the sale has been
passcd under sub-rule (2) of Rule 92, some finalily is, again,
required to be accorded to il (subject to an appeal against the order
allowing an application under 89, 90 or 91 respectively or sclting-
aside the sale under Rule 92(2)). [t is ensured that such an order
setting aside the sale is not subject to further liigation by way of a
separate suit and there remains no unnecessary delay in moving
ahead with or resuming the execution process to enable the decree-

Q holder obtain the fruits of his decree. To put it simply, secking Lo

cither set aside an order confirming the sale under sub-rule (1), or
to sct-aside an order setting aside a sale under sub-rule (2), both, by

instiluling a separate suit, is barred.

&) 126. Sub-rule (3) only foists this bar on “any person against wltom such mi
order ts miade”. The breath of this bkar to filing a sceparale suit is,
therefore, only applied to those persons against whom an order
either confirming or setting-aside the sale, operates. The decisions
of several High Courts have interpreted the extent of the operabion
of this bar based on the unique grounds which have been raised in

the facts and circumstances of cach case, and rightly so.

127. However, what appears to be the gencral rule is that - (@) any person
who has already filed an application under Rules 89, 90 and 9
respectively, and the same has been disallowed, cannol re-agilate

their grievances by instituting collateral procecdings once the sale
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has been confirmed; and (b) any grievance pertaining to grounds

which are covered under Rules 89, 90 and 91 respectively, cannot be
broughl in by way of a secparate suit after the sale has boen
confirmed, especially when such a person instituting the suit was
competent to maintain an application under Rules 89, 90 or 91
respectively, had they preferred it within the time stipulated under

Article 127 of the Limitation Act. 1963

With a view Lo claborate on (a), it is obvious that it embodics the
well-entrenched  principle of res judicats. Howoever, one musi
particularly look closely into how or why the application under
Rule 90 was disallowed to contextualize when a separate suit filed
after the confirmation of the sale, could be said to be maintainable

Lel us look at a fow illustrations in this regard:

i [lustration 1: Say, the application under Rule 90 was regarding

certain alleged  irregularitics or fraud in publishing or
conducting the sale which did nol cause substantial injury to
the applicant and for this reason, his application was
disallowed. In such a sconario, the bar under sub-rule (3) of
Rule 93 would apply to a suit which is brought by the same
applicant to set-aside the order confirming the sale made under

Kule 92, upon the same or similar grounds.

il [ustration 2: Say, the application under Rule 90 was dismissed
for the reason that, although the alleged frregularitios or fraud
in publishing or conducting the sale may have caused
substantial injury to the applicant yoet it was nol maintainable

because it was not preferred within the prescribed period of

Page 7o of 172



limitation i.c., it was preferred afler the sale was confirmed. In
such a situation, the bar under sub-rule (3) of Rule 92 would
squarcly apply to a separate suit preferred by the same
applicant secking to sel-aside the order confirming the sale by
alleging irregularities or fraud in publishing or conducting the

salo.

-
=]
L
r

ustration 3: Say, the application under Rule 90 was dismissced
becanse the applicant sought fo raise the issuc that the
udgment-debtor did not have any saleable interest in the
properly. This application came to be disallowed for the reason
that such questions cannot be gone into by the executing courl
under Rule 90. Here, the bar under sub-rule (3) of Rule 92
would not apply o a separate suit instituted by the same
applicant challenging the title of the jud gment-debtor. This is
because the question of salcable interest was raised under Lhe
misapprehension that Rule 90 would cover an adjudication of
the same. Such an applicant must not be prevented from raising
his grievance bofore a competent forum, even after the sale is

comfirmed.

129, Wo have emphasized on placing the seemario covered under the
third illustration bevond the bar under sub-rule (3} of Rule 92, in
light of our exposition of law as regards Rule 90 of Order XX1 CPC.
Under the scenaric mentioned  in third  illustration, the
maintainability of a separate suit would also depend on whether Lthe
applicant under Rule 90 was a parly o the original decree or his
representative (as understood under Section 47 CPC) or whether

they were a third party, It is only in the latter case where, tho party
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15 a third party, can one maintain a separale st in that regard, We

would further claborate on the reasoning behind holding so, in the
subsequent paragraphs of this judgment by discussing the scope of
Section 47 and also the meaning of the words "third party”

occurring in sub-rule (4) of Section 92,

On the aspect referred to in (b), we say thal someone who was
competent o prefer an application under Rules 89, 90 or 91
respectively, but did not raise it at the appropriate time i.e., within
the limitation period prescribed under Article 127 of the Limitation
Act, 1963, would also be covered by the bar under sub-rule (3) af
Rule 82, This is because the relief envisaged under the aforesaid
rules are strictly tme-bound and according to Article 127 of the
Limitation Act, 1963, the proseribed period of limitation would start
running “front the dafe of the sale” and not from the “date of knowledge
af the sale” or "the date of knovledge of the grounds covered under Hwse
rules”. The decision Lo have the limitation period tethered to the date
of sale itself and nol making it dependent on the knowledge of any
prospective applicant, scems to have been conscious on part of the
legislature. [Ewas designed Lo ensure thal the execulion procoedings
do nol lake forever to grant the decree-holder the amount that heis
entitled to and that they also not make the auetion-purchaser
endlessly wait for the sale certificate to be issued to him, Therefore,
it would be of no avail for one to say thal they didnt have the
requisite knowledge to file an application under Rules 89, 90 or 91
respectively and that they must be allowed o institute a separate

suil for the same grounds envisaged under those rules. This plea is
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especially rampant in relation to grounds envisaged under Rule 90
and the same mus! be curbed. However, we must emphasize that if
a scparate suit is allowed lor grounds which could be ratsed undoer
Rule 90, this would, in effect, render the limitation period laid out

under Article 127, meaningless.

131, Inaddition to the aforesaid, it must be noled that sub-rule (1) of Rule

03 states that “where no application s made wader rale 89, rule 90, or

ridde 917, the sale would be confirmed. I it was the intenlion of the

legislature to allow grounds or grievances which could have very-

well been brought under Rules 89, 90 or 91 respectively, o also be

. brought under a scparate suil, thoen there would have been no
reason for such a phrase to be inserted in the first place. If such a

phrase was omitled by the legislalure, then there may have been

some scope for an individual to state that they could not prefor an

application under Rules 89, 90 or 91 respeclively, for the want of

0 knowledge of the proceedings, and that thercfore, they must be
allowed 1o institute a scparate suit in that regard; that otherwise

great prejudice must be cause to such a plaintiff. However, it is

almost as il the legislature had foreseen such a defence and

therefore, deemed it fit to clarify that cven if such an application

under Rules 89, 90 or 91 was not preferred, the sale would be

confirmed, and the clock would not be tuened back. Having
acknowledged that this phrase has been inserted with a specilic

purpose, we must not render it otiose by allowing the same grounds

to b raised under a separate suit and dilute the intent that is

manifest from a combined reading of this phrase with sub-rule (3)
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of Rule 92 ie, that there is only a small window of time within

which such grounds falling under Rules 89, 90 or 91 respectively,
can be taken. In this regard, Mr. Vikas Singh would be right in
submitting that an aggrieved parly must not be able Lo circumvent
or indirectly overcome the limitation prescribed for an application
under Rule 90 and be allowed to institute a separale suit on the same

grounds,

To further buttress the aforesaid, we may look al the decision of the
Punjab and Haryana High Court in Basanta Mal v. Beltari Lal and
Another reported in 1952 SCC OnLine Punj 115, Therein, no
applicalion was made under Rules 89, 90 or 91 respectively and
consequentially, the auction sale was confirmed. After more than 10
years, the appellant instituted a suil, which amongst other reliefs,
prayed that the auction bo set-aside for being fraudulent. The
respondent took recourse to sub-rule (3) of Rule 92 to submit that
the suil was barred, Finding merit in the said submission, it wasg
observed that the objections which were raised in the suil fell within
the ambil of lKule 90 and therefore, a suit in that regard would be
barred. The relevant observalions are thus;

" Fromt paragraph 9 of the plaint it appears that the right of
redemption was sold on the 19t of April, 1935 and that the
sale was confirmed within rule 92 of Order 21 of the Code of
Cioil Progedure on the 14th of May, 1935, In paragraphs
Nos, 10, 17 and 12 of the plaint it 15 stated Ural there was
.szr:f i e Jr'm'.ter of uubh.l;hm-g .!J'u* sale. Clearly !hg

il woilin rule 80 of Order 21 of the Code of Civil Proce
If 5o, rule 9243) of Order 21 bars the suit,
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[, ] Article 166 of the Limitation Act provides that the period

af linuiation for an ugplimmm lp sel asede an quclion-sale is
5 from {1

st mwalde look place on e

19th o i 35 while the suil eas browelit on the 27t

of Margh, 1545, |...["
(Ermnphasis supplied)

133. To the same effect, is the decision of the Bombay High Court in
Nagindas Cithotalal v. Kunversha Hormasji and Others reported in
1946 SCC OnLine Bom 20 whoroin it was l:||::.£-;r_1r1-rud that when all
the grounds set oul in the plaint fell under the scope of Rule 9, and
having failed to prefer the said application before the sale was
confirmed, the suilt would be barred under sub-rule(d) of Rule 92,
The relevant observations are thus:

“Uoo) e platndifls § 1 o haoe the sale sel aside on Hhe
ground of such an rrregnlarily, the only course open o thep
unis fo make an application under O, X X1, v, 90, of the Cipil
Procedire Code, Bul they failed fo moke such an applicalion
and allowed e sale to be confirmed by the Collectnr wider
Q. XX1 r 00 [sic r 92 sub-r. (1), There is no ground set

pul i the plaint wiich is nol cogen ﬂf t.:,gﬂ J{'}{I r. 90 uffhf

Ciwil Procedure Code, 11

O XXL r 92 sub-r, (3) of the Ciptl f-’mrm'rr* wle el Hu’
lenrmeed  District Judge was wrong in seiling aside te
disitissal of e suit and remanding i for further hearing.”

(Emphasis suppliod)

134. In Siddagangaial (supra} as well, one of the issucs pertained to
whether the dismissal of an application under Rule 90 for defaull of
appearance, could operate as a bar to the filing of a separate suil by
the samc applicant. This Court answered in the affirmative, and

abserved thus:
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23, Wherg an application figs been filed ander Rule S0

Order 21 CPC o set aside g sale pn the eround of waterial
trregularily, gond the sale (s confirmed wader Rule 9201 of

Order 21, the objeclor is precluded oy pirtug of the provisiens

under Ovder 21 Rule 92(3) froon bringing a suit fo set gside

tie sale on M smne vrounds os held in Kalianadhahoti
Brafunoyya v, Marie  Appayya  Sastri [Kalionadhahotla
Brahmayya v, Maria Appayya Sastei, 1920 5CC Online

Mad 212 : ILR (1921) 44 Mad 351 : AIR 1921 Mad 121 : 62

IC 203, Ma Saw v Moung  Kyme  Gaung [Ma .
Sawe v. Maung Ky Gaung, 1927 S5CC Onlane Rang 58 | &
AIK 1528 Rany 18]  and Namd  Kishore v, Sultan

Singh (Nand Kishore v, Sulton Singl, 1925 SCC Online

Lah 283 : AIR 1926 Lah 165]

24, [...] There can be restoration of the petilion disinissed for

default fled under Order 21 Rule 90 and thereafer i sale has

been confirmed, it is provided under Order 21 Rule 92(3) thai )
no sl fo sel aside an order made wnder Rule 9201) shall be

braught by any person against whom swuch an order is mode,

Order 2T Rule 92(1) provides that where an application fas

beent filed under Order 21 Rule 83, 80 or 97, smne has been

disallowed, e court shall make an order confirming the sale

mnd thereupon the sale shall become absolule, and no suit

shall lie as per the mandate of sub-rule (3) of Rule 92 of Order .
21 CPC ayainst whom such an order i3 made. The orde

; ternye Hre sale gy be nrade either wiere no oppli
s made at all to set aside the sale or where an opplication is
isalloroed pray be Mt it ie dismissed for default
Mo suat shall lie in pi a¢ tip set iside F TEIni]
Hie sale, The refusal to sel aside @ sule is an order qppealable,
In case the courl has sel aside or refused 1o sel aside a sale
Hiat would include a case where an aoplication under Order

21 Rule 82, 90 or 97 has been dismissed for defoull

25 I the instant case admitledly an application was filed by
the ariginal plointiff wnder Ovrder 21 Rule 90 read with
Section 47, on e ground thal he was the owner of the land
i question purchased by a sale deed dated 9-11-1974 for a
sunt of Ks 10,000 mrd was placed in possession. | e was nol |
awpare of the court sale. There was no beat of drums before the
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aicltion was held. e was oot aware of the execution
proceedings. | e was @ purchaser for vilue, The property was
nol correctly valued. There were inalerial trreeularitios in He
conduct of the sale, [ fardship would be coused in case auction
was confirmed. Thus, prayer was mode o setl aside Hwe
auction-sale. The afpresaid application had been disimssed,
Thus, Order 21 Rule 92(3) CPC would operate as o bar for
the entertainment of the fresh sutt o the grownd so arged,

26. The plomtiff has totally suppressed the facln of courl
. auchor-sale and confirmation e the plamt and dud nel make

ary averntent al he had filed an applicetion under Ovder 21

Herde 90T} CPC and 1t was dismissed on 31-3-1978 whereas
2 the snil was filed on 19-4-1978 after 19 days of the dismissal

of the pbrection and confirmalion of He sale, The plainbff has

mot questioned the auction so held by the court on e ground

of fraud or any material rregularity. e has cloimed himself
. Io be a bona fide purchaser. That plen was also raised in the
application filed under Order 21 Rule 90 CRC. Dismissal of
the soe would prechiede fum fe file o fresh suatf., "

(Emphasis supplied)

135. When no application has been made under Rule 90 and a suit is
. preferred directly to assail an auction sale conducted in execution of
a deeree, courts have attempted to adopt a balanced approach in
deciding whether the suit was maintainable or not. While, on the

one hand, courts have taken a strict approach in situalions where

the grounds which fall under Rules 389, 90 or 91 are being raised in

a scparate suit; on the other hand, in cases where the executing courl

did nol have jurisdiction to scll the properlies in the frst place and
therefore, the sale as a whole was rendered, a nullity, scveral
decisions have leaned in favour of holding the separate suit
maintainable. To curbany misuse of this leeway granted in the latter
situation, over the period of lime, the discussions reflected in the

various law commission reports and the coming into foree of the
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1976 amendment respeclively, have shown us that seviral grounds

which were earlier interpreted as rending the whaole sale a nullily
were clarified as only ]:I{*.ing irregularitics which would fall under
the scope of Rule 90 instead. As a rosull, this progrossively
narrawed down the already small scope which existed for the filing

of a separate suit

An example of allowing the filing of a separate suil on the ground
of the sale as a whole being rendered a nullity (as understood in the
present narrow manner) would be the decision of the Bombay Figh
Court in Smt. Savitri Poto Gaonkar & Ors. v. Jaganath Cau
Bhomkar & Ors. reported in 2005 SCC OnLine Bom 904, ‘T hercin,
cerfain properties which were neither the subject-matter of the
execution application or the attachment nor the proclamation of
gsale, in facta praoperty which was not auctioned al all in reality, was
included, for the first time, in the certificate of salo issued at the Hime
of the sale confirmation under Rule 92, In other words, the exccuting
court did not have any jurisdiction to sell such property at all and
the confirmation of sale against it was void and non-est, The question
was whether a suit as regards the selting-aside of auction pis-a-vis
the said properly would be barred duc 1o the operation of sub-rule
() of Rule 92, Holding the suit to be maintainable, it was obscrved

as thus:

21, [...] Both the lowper courts, not hawming followed Hie soid
procedure, in my wview, have cononitted a grave error in
deciding the suil pertaming to the property described in 2(])
on the preliminary fssue by holding that 1 5 el
maintainabie i view of the bar under Rule 92(3) af Orider
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XXT of the Civil Procedure Code. Winle deciding the issys

regarding Hie rg[rr.ir;mg'[{gm['ty of the swil the trial court ouglil

to liave firs <3, ) rth.»: gutsions of O

Rules 92 sub-clowse (3) toere @
question. If there is prina facie epidence to {ngigafe that e

sqid property was not the subject malter of the auclion wiich
was held, in Hhaet cese, the provisions of order X XTI Rule 89,
a0, 91 qarnd 92 would nel opply ot all and e Executing
Court, therefore, would not be jusiified i including the
property wiich {s jel guctioned or sold in muction and

include such properfy in ils prder af corfirmalion of sale, (1
1 piew, therefore, il the sale 1 of taken place in
Mw;ﬂy the confirmetion of the sale of
such_proper! rz.E'F:'J' ol drise. S -
challenged in § gl suit on e l.:r-:ru.‘rir! that h‘ 18 Hon esl.
All these qun.:h'.rm::_, therefore, ought to hurge been decided by
the trinl court along with other issues which were roised by
the parties in respect of the properby described e 2(f). The
submission of the learned Counsel appearing on behalf of the
respondents Hut the issue whether the suil s barved wnder
the provisions of Order XXI, Rule 92(3) is o pure question of
lawr and, therefore, 1 would be decided by the Irial cowrt as a
preliminary tssue cannol be accepled. In a given case, if the
plaintiffs are in a position lo show that the property which is
ral sold in auction is referred in the final confirmation of sale
urtder Order XXI1 Rule 92(1) then the said tssue would
beconie a nixed question of fact and law and He Court would
be required o decide the issue after considering the faclunl
wapect of the case and the oval and documentary evidence
rotrich i brought on record ond, thereafter, decide whether the
har under the aforesaid section should be made applicable or
not, 1f such o question which is @ mixed queskon of fact and
[ s to be decided by the breal court Hien, nomoy e, i
would be approprinte to decide all other issues which hape
been roised and framed by the trial courl. For Ui aforesaid
reasons, inomy wview, both the lower Courts have comirii bl
an errar in net deciding the preliminary issue in respect of
the property described in para 2(f) along with ofher issues
arted, on thal ground also, the finding of both the courts below
that the suil 12 nel momnbainable i respect of the property
described i 2(f) is clearly ilegal and the said finding will
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hawe ta be sel aside, and he malier will heve o be renianded
back to the irial court for deciding the maintainability of the
sl wis-a-vis the properly described in 2( slong with ather
issues wihich haoe arisent in the matler.”

(Emphasis supplicd)

137, Tn a situation akin to that of Sawvitri Poto Gaonkar (stpra), where

138.
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the enlire sale is alleged to have beoen without jurisdiction and
therefore, a nullity or non-est, if the persons secking to assail the sale
are cither the parties themselves or their representatives, the
appropriate course of action would be to file an application under
Section 47 CPC before the exccuting court itsell, rather than

preferring a separate suit

This is because several decisions have, time and again, emphasized
that the recourse under Section 47 CPC could be availed in a
situation where the execution proceedings were itsell withoul
jurisdiction and a nullity. Therefore, in hoiding a separate suit
mainlainable, along with ensuring that it is not hit by the bar under
Rule 92(3), one must also be mindful of the Tact that the words “and
nol by a seporate suil” finds mention under Section 47 as well,
Therefore, courts have Lo consider the interplay belween allowing
the filing of a suit and the possibility of raising such an issuc under
Section 47 CPC.

€. The interplay between the bar to a separate suit as provided
in Rule 92(3) of Order XXI CPC and the bar to a separate suit
referred to under Section 47 CPC.
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139. Mr. Vikas Singh would submit that the Trial Court also lacked
jurisdiction to enterlain the suit filed by the respondent nos. 1 and 2
respectively, in light of the bar to the filing of a scparate suil
envisaged under Section 47 CI'C, The questions raised in the suik,
according to him, dircctly related to the execution of the original
deeree which lies under the exclusive domain of the exccubing courl.
He further submitted that the impugned decision had clearly
declared the respondent mos. 1 and 2 respectively to be

represenlatives of the judgment-debtor and thercfore, the bar under

Section 47 would squarcly apply Lo them.
. 140. Section 47 CPC reads as follows:

“47. Questions to be determined by the Court execuling

decree.— (1) All guestions arising between the parties to the

sutt it which the decree was passed, or thetr representutives,

and relating o e execution, discharge av salisfnction of Hhe
. decree, shall be determined by the Court execuling the decree

and not by a separale swl.

CR

(3) Where a gueston arises as to wiether any person is or is

not the representative of n party, such question shall, for te

frerproses of Hiis seckon, be determined by the Court. 2

Explanation 1. — For te purposes gf this section, o plaintiff
whose suit las been dismissed and a defendant ngainst whom
i suit has been disnussed are parties to the suil

Explmation I[.—(a) For the purposes of Hus section, o
purchaser of property al a sale in execution of a decrer shall
he deented lo be a party to the suil in which the decree is
passed: and

(b) all questions relating fo the delivery of possession of such
property to such purchaser or lus representative shall be
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deemed to be guestions relating bo the execubion, discharge or
salisfiaction of the decree within e meaning of this section.”

A bare perusal of Section 47 makes it clear that all the questioms
which arise belween (a) the parties to the original suit in which the
decree was passed, or (b) their representatives, which relate to the
execution, discharge or satisfaction of the decree, shall be
determined by the execuling court and not by way of a separate suit.
Therefore, Section 47 also envisages a bar to the filing of a separate
suit under certain circumstances. Qur atlempt is 1o understand how
the bar envisaged under Section 47 interacts with the bar en visaged
under Rules 92(3) of Order XXI CPC; whether they are one and the

same or whelher there is a nuanced distinelion bebween the bwa?

In our opinion, there is indeed a difference, although admitted ly
small, belwecen the bar to the filing of a separale suit as menlioned
urder the aforesaid twe provisions. On the one hand, Rule 92(3)
states that no suit to set aside an order made under Rule 92 shall be
filed by a person against whom such an order is made, Meaning
thereby that, the person must, first, somchow be prevented by an
erder made under Rule 92 fram filing a separate suit. We have
explained in sufficient detail as to when and how the bar under Rule
92(3) would apply to a separate suit, On the other hand, Section 47
envisages a bar which is wider in scope and states that any (other)
question pertaining lo the exccution, discharge or satisfaction of a
decree which is arising between the partics o the original suit or

their representatives, must not be raised in a separate suit. This
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enlarged scope of application of Section 47 is probably why parlics,

on several inslances, file simpliciter applications under Section 47,

143. What we are trying to say is that there may also arise unique
situalions where the party cannot file a scparate suit to sel-aside the
order of confirmalion of sale owing to the bar under Rule 92(3), yet
they may be able to prefer an application under Section 47 to allogoe
thal the entire sale was without jurisdichion or a nuliity. To put it
simply, although someone could be covered under the bar Lo a
separate suit referred to in Rule 92(3), yet they may vory well
maintain an application under Section 47 CPC. For example, consider
a scenario where a judgment-debtor has already paid the decrelal
amount but his property is nevertheless sold in the auction sale and
the auction sale is also confirmed - he would not be able to file a
separate suil owing to him being a person against whom the order
confirming the sale was passed under Rule 92(1) and thereby, he
would fall under the bar specified in Rule 92(3). However, he would

be able to prefer an application under Section 47 CPC on the ground

that the entire sale was a nullity. In such a situation, both the bars to

a suiti.e,, the bar under Rule 92(3) and the bar under Scction 47 CPC,
would interact and prevent the filing of a separate suil whilc
making the oplion of preferring a simpliciter application under
Seetion 47 CPC available to him, In such cases, the appropriate
course of action would be to prefer an application under Hection 47

and not institule a separate suil.
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Howaever, the aforesaid must not be construed to mean that when 3
party is unable to raise the grounds mentioned under Rules 59, 90
or 81 respectively within the limilation as preseribed under Article
127 of the Act, 1963, they can file an application under Section 47
CPC after the sale has been confirmed by reiterating those samoe
grounds falling under Rules 89, 90 or 91 respectively. In such cases,
the cxecuting courl would look at the averments made in the
application and the grounds raised therein, Where LUpon  an
examination of the same, the executing court is of the opinion that
the application under Scction 47 CPC dircetly relates to a specilic
rule i.e,, either Rules 89, 90 o 97 respectively, then the section 47
application would be trealed as an application under Rules 89, 90 or
91 respectively as the case may be, and it will be decided according
to the law seltled under those rules, This settled law would then
have the consequence of such a Seclion 47 application being
dismissed, for the reason that the limitation period under Rules 89,

90 ar 91 respectively has long lapsed.

To put it simply, one cannol overcome the limitation period
preseribed under Rules 89, 90 or 91 respectively by filing a
simpliciter application under Scclion 47 and demanding that the
same be allowed. Only in situations wherein a party to the original
sutt or their representative wants to assail the auction sale far the
reason that the entire avetion sale was without jurisdiction and a
nullity, can a simpliciter application under Section 47 be allowed
after the order of confirmation of sale has been passed under Rule

92. As we have already claborated previausly, the grounds on
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which the execution sale could asa whole be rendered a nullity have
been narrowed over the period of lime and grounds which may,
say, fall under Rule 90, could not be camouflaged as those rendering

the entire sale a nullity or non-esl.

146. The reason we have endeavored to explain the aforesaid is simple -

thal in order Lo maintain a separate suit, merely overcoming the bar

'. under Rule 92(3) would not be enough, one must also satisfy the
courl that the bar under Sechion 47 does not apply to the separate

suit which has been instituted.

147. The grounds which are urged in the plaint would give an idea as to
whether it is only a material irregularity or fraud in publishing or
conducting the sale which is sought to be raised as a ground (in
which case the bar under Kule 92(3) would apply) or whether it is
alleged that the entire sale was rendered a nullity. TFor the latter

i ground, depending on whether such a plaintiff was a party to the

orizinal deeree or their representative, or not, the bar under Section

. 47 would then apply. If such a plaintiff was indecd a party to the

original suitin which the decree was passed or their representative,

then the bar under Section 47 would operate against the filing of a

soparate suit. Howewver, if the plaintiff can establish that they do not

fall within the meaning of the phrase “parties fo the suit in which the
decree toas passed " or " e representalives” and if they allege thal the
auction sale was a nullity and was done without jurisdiction, then
they miay be able to maintain a separate suit, One of these instances
where the zale could be rendered a nullity and be held to be withoul

jurisdiction is, if a "third party”, oblaining knowledge that his
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properly was sold in exccution of a decree after the sale was
confirmed, asserts thal the judgment-debtor never possessed any
title owver the concerned property, This aspect shall be dealt with in
more detail in the subsequent parts of our judgment, more

particularly in the part relating to Rule 92(4) of Order XX1 CPC.

5. In Ameena Bi v. Kuppuswami Naidu and Others reported in (1993)
2 5CC 405, this was precisely the reason behind holding the suil
filed by the plaintiff to not be barred by Section 47, Therein, the
plaintifi was neither a party Lo the original suit nor a representative
and she alleged that the sale was a nullity and not binding on her,
Therein, the appellant-plaintiff and her uncle were amongst Lhe
heirs to her father's estate. The uncle, upon being appointed as a
recciver by the High Court in the partition suil, had leased some
propertics belonging to the estate in favour of the respondent no. 1
and had obtained an advance for the same. Before the partition suil
came to be decreed, the respondent no. 1 filed a suit for recovery of
the advance amount paid by him to the uncle. Thiz moncy suit filed
against the uncle was decreed with a direction that such advance
amount be adjusted from the uncle’s share to the deceased estate
upan parlition, However, the respondent no. 1, in execution of his
money decree, got attached and sold the propertics which were
allotted ta the plaintff in the partition suil. All the while, the
plaintifl was kept in the dark aboul the said excculion proceedings.
Thus, the plaintiff had instituted a separate suit for possession by

stating that the sale was a nullity and not binding on her
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149, In Awmeena Bi (supra), amongsl several questions, the question
whether the money decree was the personal lability of the uncle or
a liability againsl the estale as a whole, was crucial to the issue of
whether Lhe separate suil was hil by Section 47, This was because in
the former situation, the plainliff would not be a representative and
in the latter she would be If the money decree crealed a hability as
against the estate, then the appropriate course of action would have
been to prefer an application under Seetion 47, However, it was held
that the lHability was the personal lability of the uncle. Tn light of the
same, the plaintiff neither being a party to the money suit nor a
ropresentative of the uncle, the separate sult was held o b
maintainable, The relevant observations are reproduced
hercinbelow:

“15. We have given our anxious consideralions to the
submissions made on behalf of the appellant and find lot of
mertt in e same. 1t is clear from Hre extract of the decree of
the suit revisier (Ext. A-7] that the decree was personally
against the second defendant, Mohanunad Sherft only and
also agnins! defendant 1 to the exten! of second defendant's
fmmily properiies in the honds of the Receiver. [ is s clear
that no decree had been passed against the estate of decensed
S.M. Sheritf. The p!tf.{ﬁtﬂ!ﬁymggﬂfﬂlaf Aneena 1B, ool her
rights from lier father. She never got any righi from
Muohammad Sheriff m te partition decree. Al the stage wihen
the execution was applied for, the court Recerver had ceased
1o exist and the final decree hod been passed in the partition
suit allotting the disputed properties fo Ameenag Bi. Adigeena
Bi was never o party (o the suil filed by Kuppustpant Noidi.
Even the decree which was passed agains! defendant 1 was o
the extent of the family properties of Mohammad Sheriff in
e hands of the Receiver anmd not the properties of the
deceased 5.0, Shertff in the hands of the Recetver,

16. We are Hius of the piew that the Tieh Court errved i
conistruine as if the momeey decree itad been passed against the
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gstate of deceasead 5.M, Sherff, Admittedly Ameepa Bi was

not a parhy fo e suil, Since mm:nﬂ B1 swas neither a party

suil rior g HNgs : mirst i [illd]
deceased S.M. Sheriff, Jy_g_m,-;mm grose of Aneena !".! laking
Jroceediines wnder Seclion 47 of the Code of Cridl Procedure
i the suit filed by Kuppuswann Noidu (QS. Ng, 208 of
19535), We thus set nside the finding of the 1Tigh Court on the
construction of Ext. A-7, and uphold the constriction ploced
by te Erinl conrt and the loteer appellate court.”

(Emphasis supplied)

150. In the present case, Mr. Vikas Singh would be right in submitting
that the respondent nos, 1 and 2 respectively, have boon identified
as being ‘represcntatives” of the judgment-debtars by the
impugned decision owing to them being pendente lite fransferees of
the judgment-deblor. In other words, the respondent nos. 1 and 2
respoctively, had stepped into the shoes of their vendor who was a
judgment-debtor. The relevant observations by the High Court are

reproduced as follows;

“let ows onow examimg as lo whether plointifs e
répresentalives of e Judement Debior or nol,

Segton 47 af Uie Cide uf Cril Procedure J.r_1l,r_~4 diery Mgl afl
questions arising between the parties lo the suit in wirich the
decree was passed, or Heir representntives, and relabing fo the
execution, discharge or salisfaction of the decree, shall be
deternined Iy the Court, executing the decree and not by g
separite swit. fle cubsequent purchasers gfter the decree
paased are representalive of the Judement Debior Plaintiffs
have stepped ity the shoes of udgment Deblors, Counsel for

the plaintiffs-respon dent rwmltmr:u.nhrt conttending that e

{(Emphasis HU]J]."|1L-:.‘|J
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151. [nwview of the above finding of the High Court, itis difficult o reject
the contention of Mr. Vikas Singh, that the separate suit would be

hit by the bar envisaged under Section 47 as well.

152. To gel more clarity as regards the posilion of law pertaining to who
can prefer a separate suit by alleging that the entire sale was withoul
urisdiction and a nullity, after the confirmation of sale, we must
nccessarily oxplain the scope and ambit of Rules 92{4) and 92(3]
respectively, with special focus on who is a "third party” as referred

Lo in Rule 92(4).

m d. The scope and meaning of the term “third party” under Rule
92(4), the option of filing a separate suit being made available
to such third parties and its interplay with Rule 58 of Order
XXI1 CPC,

g 153. It was submilted on behalf of the respondent nos. 1 and 2
respectively, that Rule 92(4) permits a “third party” to challenge the
title of a judgment-debtor by filing a suit against the auction-
purchascr, and joining the decree-holder along with the judgmoent-
debtor as necessary parties in such suil, It was stated that since the
respondent nos. 1 and 2 respectively fall within the term "third
partics” as given under Rule 92(4) of Order XXI, and the essentials
ol this provision are fulfilled, their suit would be maintainable. We
find ourselves, vet again, unable lo agree with this submission of
the learned Senier Counsel for the respondents for the reasons that

we shall asﬁign hercinafior.
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154, To understand the import of the term “third party” let us look at a

pertinent observation made by the Law Commission in its 54
Report (Vol 1, pg, 172) which reads thal - “Attachmen! may be

Jollowed by an application for its removal by a third party, and the present

rules require a swmnary inguiry and order, which smay be followed by a

sutl to establish the right denied in the swinmmary proceedings”, This
referred to the scheme of Rule 58 as it existed prior to the 1976
Amendment. However, the reason behind our drawing attention to '
this observation is the acknowledgment that a third party asserting

their title would be able to raise the grievance that his property has

been wrongly attached in the excoution procecdings under Rule 58,

The third party referred herein, in the context of Rule 58, has some ‘
significance as regards how the samc term must be interpreted

under Rule 92(4) as well.

155. With particular reference to Rule 92, the 548 Report of the Law
Commission of India, had recommoended the insertion of sub-rules ﬂ
(4) and (5) respoctively, to address a situation where a sale
conducted by the execuling courl is subsequently found to be a
nullity for want of title; more particularly, where the defeet in Litle
ts discovered after confirmalion of the sale in a suit instituted by a
“third party”. The objective of sub-rule (3) is to reimburse the
auction purchaser, and the lability for such reimbursement is
placed upon the decree-holder because it was at his instance that the
sale was held. The Report reads thus:-

"21.48-D. Kecommendation. — Whatever be the correct view
mt the existing language, if appears o us thal something
should be done to Dmprove the positioe. No doubt, to permit
the auction-purchaser lo swe for refund from e decree-
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holder, 15 to add {o the froubles of the decree-holder i Hhies
to delay execelion, But Hnt seems to be the onty possible
alternahive. As between the decreg-holder and the mucticn-
purchaser, if sameone has to suffer, the former should stffer,

1t may not be feastble for the court to inguire into the fitle of
the judgment-debtor (ab the time of the proclmuation), m an
elaborate nanner; but What dees not answer the basic
guestion, namely, when a sale held by o Courl an
culminating in @ certificate issued by the court is heid to be a
nullity for want of title, by reason of n defect discopered after
expiry of the period for making vbjections under R, 91 elc. is
if justice to dispose of the purchnser's grievance by saying
that the pyrchaser purchased the property ab s pertl? T he
decree-holder should reimburse him for the loss suffered by
hiiim, because it is the decree-holder at whose (nstance the sale
was held, The abstract principle that there 1s no warranty ot
courl sales fuils to yield n fus! result in this case,

The muction-purchaser should figve o righl o sue e decreg-
holder, Where g third party chalfenyes e judmnenl-debior's
title by filing o suit against the guetion-purchaser the decree-

Ider and judgment-debtor sl ! b mitcpss (IrEies AT
i1 Uhal suit the courl shall dirgct the decree-holder o refund

Hie mmoney Lo e mucfion-purchaser,

If spuch @ decree 1s passed, the origingl execw tion proceedings
shill be revived 2 hxoe where the sole woas ordered, unless
wirl otherioise directs, T cessary i

5 provision is
avad coptplications ag to linutation.

21.49. Recommendation, — We, therefore, recormmnend thal

the followirg sub-riles should be added (o Or, 2T R, 92:
“(5) Where a third party challenges e Judgment-
deblor's title by filing a suil agonsl e auctorn-
purchuser, the decree-holder and the judgmeni-debtor
shall be necessary parties to the suil;
(6) If #he suit referred to in sub-r. (5) 15 decreed, e
couert stull, direct the decree-holder to refund lhe rmoney
o the auction-purchaser and where such an order is
passed, e execulion proceedings in wiich the sate had
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been held shall, unless the court otherisise directs, be
revived at the stage al which the sale was ordered.”
(Emphasis supplied)

156. No doubt, the aforesaid discussion of the Law Commission as

157.
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regards Rule 92 stemmed from a different lacunac in law that they
were trying Lo cure, However, in the aforesaid obscrvations too, it is
very clear that only upon a suit for title instituted by a “third party”
which eomes to be decreed in the third party’s favour, would the
auchion-purchaser be entitled to a refund of his purchase money and
the execution proceedings would be revived al the stage at which
the sale was ordered, unless otherwise directed. While the refund of
money to the auction-purchaser is mandatory, the revival of the
exccution procecdings is subject o any other direction from the
courl. This recommendation is whal has been adopled verbalin and
have become Rules 92(4) and 92(5) respectively, as we sce them

1'{:-:_1:-11.*-

We may, with a view to obviale any confusion, clarily that Rule
H2(4) does not create or confer a right to challenge the judgment
debtor's  title. Il only  prescribes a  mandatory  procedural
requirement e, where a third party files a suit asserting his title
over the property, he must necessarily implead the aucton-
purchaser, the decrec-holder, and the judgment-debtor as parties o
the suil, The sub-rule is couched in mandatory terms because once
the sale has altained finality under Rule 92(1), any deeree passed in
a separate suit without the presence of all the affected partics would

be ineffective. To put it simply, Rule 94{4) is not a jurisdiction-
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conferring provision; it merely lays down the condition as to who

musl be made partics Lo such a separate suit,

158, The interplay of Rules 92(1) and 92(2) respeclively, indicates thal
such a suit under Rule 92(4) can arise only after an order confirming
the sale under Rule 92(1) has been passed. We say so because a Lhird
party would otherwise be able to challenge the title of the judgment-
debtor under Rule 58 instead, by raising a claim or an objechion as
regards  the atlachment of the property in the execution
proceedings. In other words, the option to assert his title over the
attached property is available lo the third party under Rule 58 until

. the sale comes to be confirmed. If knowledge that his property has

been attached and sold in an unrelated exccution proceeding, has
been acquired by a third party afler the sale has been confirmed
under Rule 92(1), then the only remedy available to him would be
to file a suit challenging the judgment-debter’s title to the property,
. alleging the sale to bea nullity. Here, although he is ehallenging the
title of the judgment-debtor to the property in question, yvel his suit
would be instituted against the auction-purchaser because the sale
has become absolute in favour of the auction purchaser. Conversely,
if the sale 15 sot-aside under Rule 92(2), there would be no reason for
a third party lo institute a separate suit to assert his title, since the
remedy to file an objection under Rule 38 would be re-opencd to

him,

159, Therefore, what then becomes obvious is that, a third party referred

e in Rule 92(4) has no other oplion lo challenge the judgment-
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debtor’s title to the property sold, within the realm of the execution
procecdings, owing to the sale being confirmed. This is the reason
behind allowing such a person to instilute a separate suit for the
same, The general principle is that all matters pertaining Lo the
execution, discharge and salisfaction of the decree be kept under the
umbrella of the executing courl. A deviation from the above is
justified when the legislative scheme does not envisage an adequale
and proper remedy within the scheme of Order XX1 and Soction 47 i
CPC respectively. We have alrcady emphasized that Rule 92(4) is
nata jurisdiction conferring provision. Itis merely a refloction of the
right to institute a suit which exists with the third parly whe is

unable to address his grievances before the executing courl, ‘

160. With a view to demarcate when such a right of a third party to file
a separate suit would arise with respect to the property which is th
subject mattor of oxccution proceedings, we find it necessary o

bricfly discuss the scheme underlving Rule 58 of Order XX CPC ﬁ

which reads as follows:

“58. Adjudication of claims to or objections fo
attachment of, property. — (1) Where any cluim (s
preferred fo, or any objection is made o lhe attachment of
any property nttached in execution of a decree v the ground
that such properly is not fable to such attachment, e Court
shall proceed lo adjudicate upon the claim or objection in
accordance with the propsions herein confuined:

Prowided  that no  such, daim o objection shall  be
entertained —

(a) where, before the clatm is preferred or objection is made,
the property attached has already been sold: or
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(h} wwhiere the Conrt considers thak the claim or objection wis
designedly or urtnecessanly delayed,

(2) All questions (including questions relating to right, tille
or interest in the property attached) avising between the
parties to a proceeding or their represertlatives inder Hus rule
and relevant to the adjudication of the claim or objection,
shall be deterinined by the Court dealing with the clain or
pbjection and not by a separate suit.

(3) Lipon the delermination of the questions referied to in
sub-rule (2), the Court shall, in accordance wikh such
determination, — {a) allow the claint or objection and release
the praperty from attachment either wholly or lo such extent
as 1t thinks fit; or (b) disallow the claim or pbjection; or (c)
continue the attachment subject lo any morlgage, charge or
pther interest i froour of auy person; or (d) pass such order
as i the circwmstances of the case i deens fil.

(4) Where any claim or objection has been adjudicated wpon
under this rule, order made thereorn shall have the smne force
el be stibject o the same conditions as to appeal or o therioise
as if it were g decree.

(5) Where a claim o an objecton is preferred and the Courd,
under the proviso to sub-rule (1), refuses to enlertain 18, the
party against whom suel order is made sy instuede a sull
to estoblish the right which he claims to the property
dispute; but, subject to the vesult of such suil, ifony, an order
o refusing o enterlain the claim or objection shall be
comelusive. ”

161. What is relevant from the aforesaid, for the purposcs of our
discussion is that, Rule 58 uses the words “wihere any clatm is preferred
b, or aiy obgection is made to the attachnen (" along with the words "on
Hw ground that such properly is nol liable to such attachment”
respectively. This would indicate that a third party, i.c., a party who

was alien to the proceedings in the original suit in which the decree
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was passed, could also prefer aclaim or file an objection under Rule
58 against the attachment of the property by stating that the
judgment-debtor does not have title to such property, By virtue of
Rule 58(2) (in its amended form), all questions including those
relating o the right, title or interest in the property attached could
bo looked into by the exccuting courl. A separate suit in this regard,
al this slage of the execution proceceding, is barred and this is
indicated from the words “and nof by o separake suit” occurring in ‘
Rule 58(2).

162. The proviso to Rule 58(1) states that no claim or objection under
Rule 58 shall be ontertained by the executing court under twao
circumstances - (a) where the property attached has already been
sold before the claim is made or the abjection is preferred under
Rule 58, or (b) where the executing court considers that the claim or
objection preferred was designedly or unnecessarily delayed. The
use of the word "shall” in the provise indicates that at leasl insofar l‘
as (a) is concerned .., when the attached property has already been
sold, the execuling court has Lo mandatorily dismiss the application
made under Section 38. When the exccuting courl disallows an
application under Rule 38 by invoking clause (a) of the provise to

Rule 58(1}), Rule 58({3) comes into the picture.

163. Rule 58(5) states that when a claim oran objection is nol entertained
owing Lo the mandatory nature of clause (a) of the proviso to Rule
38(1), then such a party against whom this order under Rule 38 was
made, may institute a separate suil to establish the right which he

claims to the property that is the subjoct matter of attachment in the
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execution proceedings, However, during the period in which such
a scparate suit, if any, is being decided by the court of competent
jurisdiction, the order refusing to entertain the claim or objection
made under Rule 38 would be conclusive insofar as the progress of

the execution proceedings are concerned.

164. What is cvident from the aforesaid reading is that the exccuting
.'-' cannot enterlain an application under Rule 58 once the slage of sale
has already passed. In other words, it would only be competent to
decide an application under Rule 58, al stages prior to the
pccurrence of the sale. The moment the property comes to be sold,
the recourse available to any third party would be to institule a

separate suil, as so specifically elaborated under Rule 58(3).

165. Having said so, the words " the property atlachied has nlready been sold”
under clause (a) of the proviso lo Rule 58 could give rise Lo some
interpretational ambiguity. In other words, il s unclear as to
whether the legislature intended this to refer to a stage when the
ordor of sale has been passed or whether it refers to a stage when
the order of confirmation of sale has been passed under Rule 92(1),
There is, otherwise, a vory stark distincltion between Lhese Iwo
orders - the former refers to the order which creates an opporlunity
ta resort to Rules 89, 90 and 91 respectively to set-aside the sale, and
the latter refers o the order which arises after the applications made
under Rules 89, 90 and 91 respectively have been decided or when
the time for making those applications has lapsed. Therefore, there

is a significant gap between these two orders, which is, at the lcasl
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167.
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a minimum of 60 days as prescribed under Article 127 of the

Limitabion Act, T9R3.

Let us understand why a conscientious and careful interpretation of
the words “fe property attached has afready beew sold” s of utmost
impaortance here, One possible way of interpreting il would be to
say thal it refers to the order of sale which is passed once the
property has been auctioned and the auction-purchaser has been
chasen. To be more specific, it is that order after the passing of which
the recourse to Rules 89, 90 and 91 respectively would become
available. Flowever, with such an interpretation, the consequence
would be that, if an application under Rule 58 is preferred even one
day after the order of sale has been made, then such an application
would come to be rejected in accordance with clause (a) of the
proviso to Rale 58(1) and Rule 58(5) would be set in motion,
whercby the said applicant could institute a separate suit. To put it
simply, this would mean that the option to institute a suit for a third
party arises from the moment the order of sale has been passed and
he necdn’t wait until the sale has been confirmoed. Therefore, in that
period between the order of sale and the order confirming sale,
which can be 60 days or more (as we had stated previously), any
third party would be able to file a separale suit for a claim or

objection which he could otherwise agitate under Rule 58.

Another possible way of interpreting the aforesaid phrase would be
to understand it Lo mean an order of confirmation of sale as referred
to in Rule 92{1). Reading it in such a manner would mean that the

option of filing a suit would be activated or, lo be precise, re-
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activaled for a third party, the moment the sale has been confirmed
under Rule 92({1). The benefit of this view would be that, during the
period between the order of sale and the order confirming the sale,
the third parly asserting that the judgment-debtor does not have
title to the attached property could still move the execuling courlin
that regard under Rule 58, This view would also be in consonance
with the plain reading of Rule 92(4) which states that when a “third
party” challenges the judgment-debtor’s title, after the sale has been
confirmed, he must institute the same against the auction-purchaser
and must implead the decrec-holder and judgmenl-deblor as
necessary parties. This would cohesively tie the rationale in Rule
58(5) with that in Rule 92(4) and infer that they allude o the same
underlying suit which iz instituted after the sale has been confirmod
under Rule 921}, wherein a third party asserts his tille amongst

other rights.

168. Furthermore, Rule 92{1) also requires the executing court to halt the
confirmation of sale if an application under Rule 38 is pending. This
should ideally be inferred as also referring to any application under
Rule 58 which has been instituted after the order of sale has been
passed and is poending adjudication belore the execuling court,
unless any contrary intention is apparent, We do not sec any reason

why we must deviate from this view.
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169, The following visualizes the consequences of the  twa

interpretabions:

(1} Interpretation (A)

Order of
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Crider of sale ol saliz
Progress of
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proccedings. ‘
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application undor Rule S8
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170, What the aforesaid (urther makes clear is that, in the former
interpretation, the effect would be that the recourse to file a separate
suit would be made available to a third party al a relalively earlier
stage of the execulion proceedings and in the latter interpretation, il
would be available at a later stage. We are of the opinion that the
latter interpretation of the words “the properly attoched has already
been sold” i.c., to understand it as referring to the order confirming

. the sale under Rule 92(T) would ensure beller cohercnce and

synergy in the overall scheme of Order XX1 CPC

171. Such a view insofar as Rule 38(1) and its proviso are concerned, has

() also been laken by the decision of this Court in Kancherla
Lakshminarayana v. Mattaparthi Syamala and Others reported in

(2008) 14 SCC 258 wherein it was held that the word “sold” used in

Rule 58(1) proviso (a) would mean complete sale including the
~confirmation of auction as under Rule 92{1). Therefore, objections

. made under Rule 58 before the dale on which the sale was
confirmed, would be tenable. The relevanlt obscrvabtions are

reproduced as thus:

d. [,..0 The Iligh Court has thus considered the question of
the stage ol which the objection could be raised mned s deall
with that such ebjection would not be tenable on Hwe backdrop
of the language of clause (@) of the proviso to Order 21 Rule
58, The stress is thus on the stage at which the obyection cowld
he raised (or the tinee when he objection is raised). These
concurrent orders mre mow in challenge before us,

X3
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16, [ ] 1k 1s our constdered opivion Ml tn s case the sale
s nol confirnted and Hhat made o substanlial difference,
The werd “seld” i clapse () of the propise to Rule 58 has to
be read meaning Hhereby a complete sale including i

confirimalbon of the auction. Thal nol hrrp.-rrg taken place, it
cannpet be soid Hut the ebjection by the gppelfant was ifl-

founded or untenabie as has been held by Hre Iligh Court aind
the trial popirl,

(Emphasis supplicd)

172, Therefore, the decision in Kancherln Lokshminarayana (supro)
supports the view thal the words “sold” under Rule 58(1) proviso
(a} must be understood Lo mean confirmation of sale under Rule
92(1). This decision is key in clarifying the “time factor” in
challenging the sale i.e., what remedy would be available to a third

party at whal time.

173. Having arrived at the aforesaid interpretation of the word “sold”
under Rule 38(1) proviso {a} and having held that the underlying
suit referred to in Rule 58(5) and Rule 92{4) respectively is anc and
the same; the interpretation of the term “third party” under Rule

92{4} must also be in consonance with Rule 58.

174, Therefore, the term “third party” under Rule 92(4) would mean a
party other than the judgment-debtor, decree-halder or the auction-
purchaser and would refer to a party who has nat had his right, title
or interest vis-g-vis the property inquestion adjudicated under Rule
28, Fule 97 or Rule 99 of Order XX1 CPC respectively or has not had

the opportumity Lo do so.
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175. The reason why we have included Rules 97 and 99 respectively
within this ambit will become more apparent alter the discussion
we have undertaken in the subsequent paragraphs of this judgment
on Rules 99 to 104 respectively. For a specific kind of third partics

e, third partics who are in possession and who _come Lo be

e

dispossessed, Order XX1 CPC, through Rule 99 has alrcady
envisaged a remedy, which will be shorlly elaborated upon.
Therefore, there might be no need for such third parties in
possession who are able to avail a remedy under Rules 97 or 99 to
also be allowed to instilule a separate suit as indicated under Rule

92(4).

176. However, to puat it very simply, the term “third party”™ under Rule

92(4) would refer to a party who is extrancous to the original suit
proceedings and the proceedings under Order XX1 CPC, and wha

cither has not had his right, title or interest adjudicated or having

. the opportunily Lo have his right, title or interest adjudicated, has

not availed such a remoedy within the required time,

177. A few High Courts have taken the view that the words “third party”
under Rule 92(4) must be read o mean any third person wha is

asserting an independent title to the property. However, such a

reading would keep al bay those persons who have bought the
properly from the judgment-debtor but before the institution of the
suil i.e., bona fide purchasers for value who are nol hit by the
doctrine of fis pendens. The unintentional bar to the filing of a suit by
such purchasers who wish Lo establish their right, title and interest

Loy the property must not be a by-product of the interpretation of the
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term “third party” in Rule 92(4). The legislature has consciously

used the term “party” instead of “person” to reinforce that those
individuals who have not been party to the original suit
proceedings or parly to the execution proceedings and have not had
the apportunity to avail any remedy both in the original suit and in
the exceution proceedings, must be given the option of filing a

separate suil,

Such an interpretalion of the term “third party” would also
naturally refor to those parties who are not covered under Section
47 CPC. In other words, parties to the original proceedings in which
the decree was passed and their representatives could never fall
under the aforesaid interpretation of the term “third party®. As a
canscquence, synergy would also be established between Section 47
CPCand Rule 92(4), especially the words “and not by a separabe surt”
occurring in Section 47, The third parties referred to under Rule
92(4) could never be said to comprse those persons who could
prefer an application under Section 47 CPC. To put it simply, the
suit referred to in Rule 92(4) cannot be resorted to by someone to
overcome the bar to a suit under Section 47 CPC for the reason that
such persons falling within the scope of Section 47 CPC could never

be "lhird }mrt-ins:“'

To recapitulate, once the sale is confirmed, if a party secks to set the
sale aside on grounds that thoy could have taken under Rules 89, 90
or Y1 respoctively, the defence that they didn’l obtain knowledge of
the grounds falling under those rules at a time before the sale came

to be confirmed would nol be reason enough Lo allow the filing of a
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separate suit, Such a suit would be hit by the bar to a suit under Rule

92(3). However, there is some leeway, albeit very small, for a party

to assail the sale which was made in execution of a decree even after

the sale comes to be confirmed. If it is their case that the entire sale

was without jurisdiction and a nullity and the person taking such

an objection is ecithor a party to the original decree or their
representatives, then their remedy would ideally exist under

@ Section 47 CPC. They would not be able to prefer a separate suit
owing to the bar to a separate suit under Section 47 CPC. On the

ather hand, if they are neither parties to the original decree nor their
representatives, then the bar to a suit under Section 47 would also

&) not operate against them and they would be able to file a separate
suit alleging that the entire sale was a nullity. One of those
predominant grounds wherein such a person not falling with the

scope of Section 47 CPC can claim that the entire sale was without

jurisdiction or a nullity is that the judgment-debtor did not have any

ﬁ title .over the property which came to be sold. Such a specific
situation has been addressed under Rule 92{4) where guidance is

given as to whom such a suit must be filed against and who would

be the necessary partics under such proceedings. It is of utmost

importance to ensure that such a third party who has instituted the

separate sult could not get his rights adjudicated under Rule 58 for

the want of knowledge of the execution proceedings at the relevant

time. Otherwise, third parties could derail the outcome of the

cexccution proceedings by simply waiting to institute collateral
procecdings when they very well had an opportunity to file an

application under Rule 58.
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180. From the above exposition of law, it is limpid that the respondent
nos. 1 and 2 respectively were not “ihird parties” under Rule 02(4).
This is because they were representatives of the judgment-debtor as
envisaged under Section 47 CPC having purchased the suit
property during the pendency of the proceedings. Although the
respondent nos, 1 and 2 respectively had instituted a suit against the
auction purchaser-appellants, the decree holder-bank. and the
judgment-debtors respectively yet owing to the reason that they are U

not third parties, their suil could not be said to be maintainable,

V. Whether the respondent nos. 1 and 2 respectively could have
obtained any relief under Rule 99 of Order XXI CPC and in the

absence of availing such remedy, could their suit be said to be not

maintainable?

181. It was submitted om behalf of the appellants that the respondent nos.
land 2 respectively could have raised their objections regarding the
alleged irregularitics in the auction sale during the execution
proceedings ilself by filing an application under Rule 9 r/w Rule
101 of Order XXI CPC. Further, it was submitted that in preferring
not to do so, the filing of a separate suit must also be disallowed, We
shall now discuss whether the respondent nos. 1 and 2 respectively

could have filed such an application,

182. At the outset, we must clarify thal any irregularity or fraud in the
publishing or conducting of the auction sale cannat be raised even
in a proceeding under Rule 99, as such grounds lie within the

exclusive domain of the application under Rule 90. However, in an
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183.

184. We also find it apposite to reproduce Rules 100, 101 and 102 of
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application under Rule 99, a dispossessed perszon could allege that

the entire sale conducted by the executing court was a nullity for the

reason that the judgment-debtor did not have any ttle over the said

property.

Rule 99 of Order XXI1 of the CPC reads thus:

"99, Dispassession by decree-holder or purchaser. — (1)
Where any person other Hum the fudgment-debtor is
dispossessed of immuvable property by the holder of a decree
for the possession of such property or, where such property
has been sold in execution of a decree, by lthe purchaser
thereof, he may make an application lo the Court complaining
of such dispossession,

(2) Where any such application is made, the Court shall
proceed to adjudicate upon the application in accordance with
the provisions heretn contained.”

Order XXI CPC respectively, since they are closely connected with

Rule 99 referred to hercinabove. These rules read thus:

100, Order to be passed upon application complaining
of dispossession. — Upon the determunation of the questions
referred to in rule 101, the Court shall, in accordance with
such defermination, —

() make an order allowing the application and directing that
the applicant be put into the possession of the property or
dismissing the application; or

{b) pass such other order as, in e crcumstances of the ease,
if may deem fit.

101.  Question to be determined —All  guestions
(including guestions relating to nght, title or inlerest in the
property) arising belween the parties to @ proceeding on an
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185. On a reading of the aforosaid, it can be seen that the NECessary

requirements for the purpose of invoking Rule 99 of Order XXT aro

application under rule 97 or rule 99 or their representatives,
and relevant to the adiudication af the application, shall be
deterniined by the Court dealing with the application and not
by a separate suit and for this purpese, the Court shall,
notwithstanding anything to the contrary contained in fany

other law for the time being in force, be deemed fo have

jurisdiction lo decide such questions,

102. Rules not applicable to transferee lite pendente, —
Nothing in rules 98 and 100 shall apply to resistance or
ebstruction in execution of a decree for the possession af
vmovable property by a person to whom the Judgement-
debtor hus transferred the property after the institition of the
suil i which the decree was passed or to the dispossession of
any such person. Explanation, —n this rule, “transfer”
tncludes a transfer by operation of .

Essential ingredients for the invocation of Rule 99

as follows:

i, The person making an application, i.e., the applicant under

iii.

SLP(C) No.

Rule 99, must be “any person’ other than the judgment debtor;

Such an applicant must be ‘dispossessed’ from the

immovable property;

The dispossession of such a person must be caused by:

a.  the holder of a decree for the possession of such an

immovable property; or

b.  the purchaser, in case the immovable property is sold

pursuant to the execution of the decree.

o

%
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186. The condition precedent for making an application under Rule 99
maintainable is that the person preferring such an application must
be dispossessed from the immovable property, and that he must be
someonc other than the judgment debtor. This dispossession must
occur as a direct consequence of or in the course of execution of said
original deeree. Thus, an applicant under Rule 99 neecds to establish
twao things: first, that he had possession prior to the execution of the

G decree; and secondly, that he was dispossessed by the decree holder,
or the auction purchaser, as the case may be, during the exccution
of the decree, When such an application complaining of his
dispossession is made, all questions including the questions relating
m to the right, title and interest of the property can be decided by an

executing court.

187. [nsofar as Rule 99 of Order XXI CPC is concerned, the decision of
this Court in Brahmdeo Chandhary v, Rishikesh Prasad Jaiswal
s and Another reported in (1997) 3 SCC 694 observed that if a stranger
to the original decree is dispossessed of the suit property relating to
which he claims any right, title or interest, then his remedy would
lie in filing an application under Rule 99 of Order XXI CPC. In
deciding such an application, the exccuting court would then
determine whether his dispossession was illegal and whether
possession must be restored to such an applicant by way of an order
under Rule 100. The relevant observations are reproduced
hereinbelow:

8. A conjoint reading of Order 21, Rules 97, 98, 99 and 101
profects the following pichire:
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(2) If for any rea d stranuger to the decree is alr

S5£5 the suit pro relating to which he claims
i ' nlerest be 1s gelling an orkuynt
fo resist or offer pbstruction on the spot on account of his
ib om_the place or for any other valid reason then hi
remedy would lie in fGlin Ii 1 under Order 21
fule 99 CPC claiming that his dispossession was illegal and
that possession desern be _restored to him. If such an
appiication is allowed after adjudication then as enjoined by [

Chrder 21, Rule 98 [sic Rule 100], sub-rule (1} CPC the
cxeculing court can direct the stranger applicant under
Order 21, Rule 99 o be put in possession af the property or
if his application is found to be substance-less, it has o be
dismissed, Such an order passed by the execuling court
disposing of the application one way or the other under Order
21, Rule 98 [sic Rule 100], sub-rule (1) would be deemed to
be a decree as laid down by Order 21, Rule 103 and would be
appealable before appropriate appellate forum. But no
separate suik would lie against such orders as clearly enjoined
by Order 21, Rule 101."

(Emphasis supplied)

188. In H. Seshadri v. K.R. Na tarajan and Another reported in (2003) 10
SCC 449, this Court was concerned with an application under Rule
99 of Order XXI CPC filed by a tenant whe claimed a title
independent to that of the judgment-deblor and was dispossessed
in the course of the execution of an eviction decree, In holding that
such a person can maintain an application under Rule 99, it was
observed thus:

“13. For the purpose of considering aw application under
Order 21 Rules 92 and 100 of the Code of Ciuil Procedure
wihat s reguired fo amsidered was as bo whether the
applicant  herein  clair @ right independen! of th
Ludgment-debtor op nol.[,..1"

(Emphasis supplied)
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In order to better understand who gan maintain an application
under Rule 89, the words “any person” other than the judgment-
debtor used thercin must be further clarified. This is more so
because the decision in Brahmdeo Chaudhary (supra) has employed
the phrase “a stranger to the decree” as analogous to the words "any

person other than the judgment debior”

A Vstranger bo the decree” must necessarily be someone other than the
person who is the judgmeni-debtor and of course, other than
someone who is the decree-holder, Meaning thereby that, they must
be unconmected to the original lis which decree is sought to be
executed by the executing court. [t is only logical that a docree-
holder can never be an applicant under Rule 99 since he is the
dispossessor, In that sense, the terms “stranger fo the deeree” and “any
person other than the judgment debtor” are synonymous and they may

be used interchangeably, insofar as Rule 99 is concerned.

The words "any person other than the judgment debtor” in Rule 99 is of
a wider import. It must be read to mean any person other than the
judgment-debtor or his legal representatives. To put it simply, it
may include a person asserting his own independent title and it may
also include persons who are subsequent transferees of the
judgment-debtor but were not made parties to the original suit.
Although the latter group of persons would be deriving their title
or interest from the judgment-debtor, the phrasing of Rule 99 is such
that, in the event of their dispossession, they would be able to prefer
an application under the said provision. Whether they would be

able to obtain any order under Rule 100 is anothor question
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altogether. However, if the intention was to provent even such
persons from falling within the purview of Rule 99, then the
provision would have read as “any person other than the Judgmeni

debtor or those claining through or under the Judgment-debtor”.

192. Turthermore, reading the phrase “any person other than the udgment-
deblor” widely and the words “judgnient-debior” narrowly also
makes sense for the simple reason that it is only the judgment- -~
debtor who has been dispossessed by wirtue of execution of the
original decree, by the decree-holder or the auction purchascr, who
must not reagitate what he has already agitated or had the
opportunity to agitate in the original suit. If that were allowed, then o
it would virtually create an endless loop in favour of the
unsuccessful judgment-debtor when the decree against him has

already attained finality.

193. We subscribe to the aforesaid wider reading of the phrase for yet .
another reason. [t is only afterwards, that in Rule 102 of Order XX1
CPC, it is stated that a transferes pendente lite of the judgment-debtor
Or to put it simply, a person to whom the judgment-debtor has

translerred the suit property after the orieinal suit was instituted,

would not be able to avail the remedy available under both Rules 97
and 99 respectively, by way of an order under Rules 98 and 100
respectively. There was no reason for Rule 102 to explicitly exclude
such transferees pendente lite if the words “any person other than the
Judgment debtor” employed in Rule 99 had not already included

them,
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194. The net effect of the phrase “any person other than the judgment debtor”
used in Rule 99 and the bar under Rule 102 is that, it is only the
judgment-debtors themselves or the pendente lite transferces of the
judgment debtor who would not be able to take the cumulative
benefit of Rules 99 and 100 of Order XXI CPC in the event of their
dispossession. A person who has bought the property from the
judgment-debtor but before the institution of the suit i.c., a bona fide
purchaser for value who is not hit by the doctrine of lis pendens,
would then be able to prefer an application under Rule 99 and may
obtain an order under Rule 100 in the event of his dispossession by
the auction-purchaser, without the bar under Rule 102 pperating

aga inst him,

195. The decision of this Court in Ashan Devi and Another v, Phulwasi
Devi and Others reported in (2003) 12 SCC 219 discussed the
maintainability of an application under Rule 99 of Order XXI and
contextualized the meaning of the terms “possession” and
“dispossession”. [t was stated that the term must not always be
relegated to a restrictod understanding i.e., as the ouster from actual
and physical possession. Rather, its legal meaning must necessarily
be understood from the context that it is subject to. In the context of
an open vacant land, it was stated that such a land is generally
possessed by somcone who can exercise control over it to the
exclusion of others, Therefore, dispossession must also be
understood as occurring when such a general control to put the land

to their own use, is lost. The relevant observations are thus:
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22, The word “dispossessed” as wsed in Order 21 Rul

it de ha Harrouny consirued to be an ousler fom
gefwal and physical possessio T rhy by se figh
Courts, See Perg Naidu v, Soundaravalli Ammal [AIR 1954
Mad 516 : (1954) 1 ML] 179] AIR at p. 519; Rajendra N,
Dhas v. Minatannisa Bibi | (1966) 32 Cut LT 972 : ILR 1966
Cut 611] and Emerciano Leonardo Dins (Dr.) v. Ganevama
B. Naique Vaingancar [AIR 1978 Goa 48] .

23.5almond _on  Jurispruden lains  that the word
sion " {8 ¢ word of “open texture”. (e leeal )

fas to ceariad it the conlext. 1he property involved

the nresent case s o pacant d. Su raperfy is

possessed by @ person who his control geer the same,_This

“cortrol” pver 1 ropert gans “power o gxclude gl

pifters”. The test then for determining whether a_man 15 in

a won of anyflnne is whether he is in “peneral control”

of it — maybe, that he is not in actua! end physical possessinn
{r using thy same,

24 biectars have laid ewid, befoy executin

court t Eﬂgj{g that after obtaining by recitgls in rhg sale deeds

delivery of possession of the Ergﬂ[h,; the naones of purchasers
were also mtated in the mu nicipal records, Merely beciuse

it the .!:mg of execution of Hie decree Hirough Court Nazir,

e aob s TUETE 1 hrysicn reseril or the pronerty. it

canmot b.f.- satd that Hhe delivery of possession to Hie decrep-

hiolder by the court does naop antount to the phiectors' legal
guster or “dispossession” . The word pussession”, therefore,

fis fo be given contextual megiting on facts of a_particular

gnse and the nature of the erty imvolved.

(Emphasis supplied)

Several decisions have laid down that the dispossession of the
applicant who was in possession of the suit property is a sing-gua
nen for the maintainability of an application under Rule 99 of Order

AXI CPC. Without referring to all those decisions in detail, we refer
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with profit to the decision of this Court in Sriram Housing Finance
and Investment India Limited v. Omesh Mishra Memorial
Charitable Trust reported in (2022) 15 SCC 176, wherein it was held
that since the appellant continued to remain in possession, the
application under Rule %9 could not have been entertained. The

rclevant observations are as thus:

“24. [...] Eurther, Rule 99 pertains to making a complaint fo

the Court ggainst “dispossession” of the imtnovable property
» perrsoi i “possession” o roperty bu the holder o

a decree or purchager therenf,

25. 1L is factually not in dispute that the appellan! purchased
the said property from Mr Yogesh Mishra vide sale deed
dated 12-4-2004 and has been in vacant and physical
possession af the property since then. Had it been the case thal
the appellant was dispossessed by Hre respondent Trust in
execution of decree daled 2-9-2003, the appellant would have
been well within the anthit of Rule 99 to make an application
seeking appropriate relief o be pud back in possession. On_the
contrary, the appellant gy the imstant case ogs  peper
dispossessed from the property i guestion and HIl date. as

contend refuted. the possessip me resfs wih

the appellant, Con Sfdfn'ng the aforesaid, the appellant cannat

+ sqid to be entitled to make an application under Rule 9
rising obfections i execution proceedines since he has never

beent dispossessed as required wnder Rule 99.%
(Emphasis supplied)

197. Ona combined reading of Ashan Devi (supra) and Sriram Housing
(supra), what possession and dispossession would mean in the facts
and circumstances of each case must be adequately and
conscientiously contextualized. In the present matter, there seems
lo be some confusion rogarding whether the respondent nos. 1 and

2 respectively were dispossessed or not. In the SLP before us, the
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appellants have contended that they have been in possession of the
suit land for the past 20 years or so. Meaning thercby, that the
respondent nos. 1 and 2 respectively were successfull y dispossessed
during the execution of the original decree. In this context, certain
averments made by the respondent nos, 1 and 2 respectively in their

plaint need to be reproduced:

“7. That the plaintiffe were nol moare of the above-said
proceedings and they continued to be in passessian of the land it
mentioned in para No. 1 above of the plaint,

8. That a week agg the plaintiffs went to_fhe land for

loughing it, but they were prevented b defendant No. 1 to
4 who asserted that they have purchased the whole land
including the suit land in court auction and that they have

alleged to have laken possession g 14-6-1989 of the same. i1

the basis of warrgnt of possession hapin I IS5K i

Civil Courts,

—1XX-

11. That the defendants No. 1 io 3 atleged to have taken
possession of the land including of the land of the plainiffs
oit 24-6-1989, vide Rapat Roznamcha Na, 400, This entry is
@ paper entry so far as the plantiffs are concerned, No nofice,
whatsoever, was given lo the plaintiffs while making the
alleged delivery of possession and writing of the Rapat
Roznamcha entry by the revenue officials. The plainbiffs shill
contmue o be in possession of the suit land. In the
alternative, if for any reasen, the plain tiffs are proved to have
been dispossessed from the suit land, they are entitled to g
decree for possession of the suit land."

(Emphasis supplied)

198. We have also had the benefit of looking into the ‘Possession Mauja’
which records that the possession was successfully handed over to

the appellants in execution of the warrant of possession issued by
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the executing court on 24.06.1989. The relevant portions of the same
read thus:

“Thereafter, | called the opposite party namely Sh. Sumer
Singh and Smt, Harpyari through Chewkidar who Ratly
refused to come at the spot. Now after renchung at the spol,
the above said land has been inspected and there is small crops
of Jawar and Arhad vrer the land bearing Rect, No. 30, Killa
Nos. 10, 11/1, 11/3, 2071, 20/2; ,Rect. No. 31, Killa Nos. 4/2,
772, 1471, 14/2, which has not been possessed by opposile
Q party. The said land has been owned and possessed by the
applicant whereas the remaining lnd s lying vecant.
Therefore, the possession of abope said entive land was given
fo the applicant by wsing Phawra, The aforesaid fact of
complefion of auclion gnd delivery of possession was
artnounced through Navanei Chowkidar the receipt of which

15 englpzed, Now the entry has been maide in the Daily Diary
@ with Patwari vide Rapat No. 400, At the same time the
Patieart has been directed to make mutation entry No 929,
This mulation enlry be produced before C.R.O. Accordingly,
the present report is being submitted.”
(Emphasis supplicd)

& 199. The Trial Court vide its judgment and decree dated 22.02.2001 also
observed that the respondent nos. 1 and 2 respectively were no
~ longer in possession of the suit land and observed as follows:

“However, I am agreed with the conlention of counsel for

defertdants that platntiffs could not prove the fuct by leading

any cogent and reliable material that e is still in possession
pf the suit property. {...] It is therefore, held that though
plawmitiffs are gwners of the suit property but not in possession
af the same.”

(Emphasis supplied)

200. On a consideration of all the above, it could be said that, having
fulfilled all the necessary conditions underlying Rule 99, the

respondent nos. 1 and 2 respectively could have preferred an
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application under Rule 99 instead of instituting a separate suit,

However, we have alrcady explained in sufficient detail in the
preceding parts of this judgment as to why the respondent nos. 1
and 2 respectively are fransferees pendente lite of the judgment-
debtor. The consequence of this would be that even if they had
chosen to prefer an application under Rule 99, Rule 102 would ha Ve
stood in their way. Therefore, in light of the bar against transferees
pendenfe lite of the judgment-debtor in obtaining any relief under
Rule 99 read with rule 100, we must further examine whether this
by itself would make a separate suit instituted by such fransferees

pendentte lite maintainable,

It is at this juncture that we must look into the tnport of the words
“and not by @ separate suit” occurring in Rule 101 of Order XXI CPC
with a view to understand what this moans for any gencral
applicant under Rule 99 and also for an applicant who may be a
transferee pendente lite of the judgment debtor, especially in the
context of the availability of the option of filing a separate suit. The
answer to this question would also help in understanding whether
Ehe separate suit filed by the respondent nos. 1 and 2 respectively,

could said to be maintainable.

b. The scheme underlying Rules 100 ta 104 respectively and the
availability of the remedy of filing a separate suit as an

alternative to an application under Rule 99 of Order XXI CPC
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202. There are two possible views that one can take with regard to the
aforesaid - e, Firsl, subscribe to the interpretation that the scheme
underlying Rules 99 to 102 respectively only bar the filing of a
separate suit when an application under Rule 99 has already been
preferred before the executing court. To put it simply, Rule 101
would be interpreted quite literally herein. This would imply that a

person dispossessed in the course of execution of a decree, either by

™ the decree-holder or the auction purchaser, has an option to ecither
_ (a) to prefer an application under Rule 99; or (b) to file a separate
- suit. Therefore, it is only when one of these options are already
adopted that the other would be barred. Several High Courls seem

ﬂ to have adopted this approach,
203. Secondly, on the other hand, one could also adopt the view that, even
in a scenario where the dispossessed person has not preferred an
application under Rule 99 and has instead, alternatively filed a
~ separate suit, such a separate suit would not be maintainable since
the exccuting court exercising its jurisdiction afforded under Rule
= 99 would be the only appropriate forum for adjudicating such a

dispute. In other words, that the dispossessed person cannot be said

to have options that he could exercise simultancously.

204. Before we lay down which interpretation is more plausible, we must
look into the provisions which existed prior to the Amendment Act

of 1976, The same are reproduced as under:

"97. Resistance or obstruction to possession of
immovable property - (1) Where the holder of a decree for
the possessiom of immovable praperty or the purchaser of any
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sich property sold in execution of a decree is resisled or
obstructed by any person in obtaining possession af the
property, he may make an application to e court
complaining of such resistance or obstruction.

(2) The court shall fix a day for investigating the matter and
shall swmmon the party against whom the application is
made to appear and answer the same,

98. Resistance or obstruction by judgment debtor -
Where the court is satisfied that the resistance or obstruction ﬁ'
was occasioned without any just cause by the judgment-
debtor or by some other person at his instigation, it shall
direct that the applicant be put into possession of the
properly, and where the applicant is skll resisted or
obstructed in obtaining possession, the court may also, at the
tnstance of the applicant, order the judgment-debtor, or any
person acting at his mstigation, to be detained in the civil
prison for a term which may extend to thirty days,

99. Resistance or obstruction by bona fide claimant -
Where the court is sabisfied that the resistance or obstruction
was occasioned by any person (other than the judgment-
deblor) claiming in good faith to be in possession of the
property on his own account or on account of some person <
other than the judgment-debior, the court shall make an order
dismissing the application.

100. IMispossession by decree-holder or putrchaser - (1)
Where any person other than  the Judgment-debtor is
dispossessed of immovable property by the holder of a decree
Jor the possession of such property or, where such properiy
has been sold in execution of a decree, by the purchaser
thereaf, he may make an application to the court complaining
of such dispossession,

(2) The court shall fix a day for investivating the matter and

shall summion the party against whom the application is
made fo appear and answer the same.
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101. Bona fide claimant to be restored to possession -
Where the Court is satisfied that the applicant was in
possession of the property on his own account or on account
of some person other than the judgment-debior, if shall direct
that the applicant be put inte possession of the property,

102. Rules not applicable to transferee lite pendente -

Nothung in rules 99 and 101 shall apply o reststance or

ebstruction in execulion of a decree for the possession of

immmoveable properfy by a person fo whom the jfudginent-
@ debtor has transferred the property after the institu tion of the
[ ey ! ; .

sutt inn which the decree was passed or to the dispossession of

any such person.

103. Orders conclusive subject to regular suit - Any

party not beine o judemen l-debtor against whom an order is

made under Rule 98, Rule 99 or Rule 101 may instifute a suil

o fo establish the right which he claims lo the present

: possessivn of the property; but, subject to the result of such
sutt (if any), the order shall be conclusive, ol

205. We also deem it necessary to reproduce some  pertinent
observations made by the Law Commission of India in several of
n its reports. In its 14*" Report (Vol 1, pg. 454), it was suggested that
the executing court under Rules 97 and 99 respectively, must
themselves indulge in a full inquiry as regards the ultimate right
and title of the parties and must not keep it restricted to a summary
inquiry leaving it open for the aggrieved party to again file a suit
under the old Rule 103. This suggestion was whole-heartedly
accepted by way of the Amendment Act of 1976, The relevant
excerpts from the report are thus:

“49. Suits under Rules 63 and 103 to be barred. - In
regard o suils under Rule 63 or 103 we have no hesitation in
accepting the suggestion which has been made by a number
of persoms including some eminent members of the judiciary

fiat the execubiny court itself should make g full inguiry into
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the wllimate right and tiile of the parties and tol merely a
SuMuRArY inguiry indo possession legving i open o the
1 arfy to file g suit, Such q recommendation has
been made by us in our report on the Limitation Act, The
order passed in such tnquiries showld be deemed to be a decree
within the meaning of section 2, sub-section (2) as in the case
of orders under sectiom 47 and be siebject o such appeals as
are alluwed by the law relating to appeals from decrees. We
recommend that the law be gmended in this manner and the
YOUSions sauing or ' f fo be filed in Rules 63 and
103 itted, o
(Emphasis supplied)

206. Thereafter, in its 27% Report (Vol 1, pg 18-20), the Law Commission
of India gave further necessary context as to why the aforesaid old
provisions came to be amended and it agreed with the
recommendations of the 14 Report in view of giving expedited
relief to the litigants. The excerpls are as under:

"41. Delay in execution - Order 21, Rule 58 and 97,
Delay in execution proceedings is mainly due to cerfain
dilatory tactics adopled by judgmeni-debtors. When in
execution proceedings any properly is altached, there is
generally a claim filed under Order X X1, rule 58. If this claim
i5 refecled, a suit is filled under rule 63 of that Order, If the

altachment of the properfy is finglly upheld, there _dre

struction proceedines uy rule 97, followed by a suit
uttder rule 103 The Fourteenth Renort  conkains q
ECOm) aftiom _that claim  proceedines obstruction

tceedines should be fi det : £ _execufion

Br HEs i naily erifitried by th {
court, gnd that where they are so defermined, therve should be
no right of suit. This recopmnendalion has been miade with a

mew fo  elimingtine delay in  execulbion ceedines,
Linfortunately, we have no stalstics wmdicate in whal
ere EQ a surtl 15 fled under 63 or rule 103

IV fion ina tent witlh the recommendation in
the Fourteenth Repord which is based unon ceviai eridence
record th HISSION.,
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45, Other changes suggested in Order 21 to avoid delay.
Apart from these principal amendmenl, we hive suggested
somme other amendments in Order XXI, which in our opinion,

will gxpedite execution proceedings.”
(Emphasis supplied)

207. Although the aforesaid observations allude only to the mischicf
which was being caused under the old rule 97, where unduc
obstruction would be caused either by the judgment-debtor or by

- persons colluding with him and thereafter, the same persons would

resort to the filing a separate suit under the old Rule 103 in order to
delay giving finality to the proceedings, yet it must be remembered

M that under the new regime, the option of filing a separate suil has

been done away with for both rules 97 and 99 respectively.
Therefore, it would only be reasonable for us Lo infer that the same
or at least a similar mischief was sought to be curtailed even under
Bule 99 and thereby, it was included within the ambit of the now

@ Rule 101 which bars the filing of a separate suit,

208, In Ghasi Ram v. Chait Ram Saini reporled in (1998) 6 SCC 200, this
Court made some important observations as regards the regime that
existed pre-amendment and that which exists post-amendment, [t
was stated that under the pre-amendment scheme, an order which
was made under the old Rules 98, 99 and 101 respectively could be

" the subject of a separate suit by virtue of the old Rule 103. In other
words, since an order under the rules as aforesaid did not always
involve a full and final adjudication on the gquestions of right, title

or interest of the competing parties, the old provisions collectively
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envisaged that the any party not being a judgment-debtor would
have the option of file a separate suit 1o decide those questions in
case an order adverse to him is rendered by the executing court
under the old Rules 98, 99 and 101 res pectively. Therefore, the order
passed by the executive court would be final subject to a separate
suit being filed by the aggricved person under the old Rule 103, The
relevant observations are as thus:

7. A perusal of the aforesaid provisions would show that the v
scheme commencing under Rule 97 and omwards before the
enaciment of the Amendment Act, 1976 was that where g
decree-holder or the purchaser at the court sale of property
was ebstructed in obtaining possession of such property by
any persen, he was entitled to apply to the court complatning
of such resistance or obstruction. [...[If an order was prssed
under Rule 98 allowing the application under Rule 97 CPC,
such an order was conclusive between the parties except thal
a parly other than the judgment-deblor against whom e
order was passed was entitled to file i fresh suit under Rule
103 to establish his righ! to the possession, [,..] Howeper, the
osition has changed after amendment of the Code of Ci
Procedure by the Amendment Aci gf 1976, Now, under the
niended istons, all questions, inglyding ri fit]
nterests iy the pr arising between the parties to
IOCEER TGS Uil kude 37, have to be adiudicated by the

gxecuting court itself and not left to be :ie'ﬁggﬁ by iy of g

fresh suil.

8. The word “conclusive” appearing in Rule 103 indicates
that it creales a presumplion in favour of facts relating to
rights to property as well as legalily of the matler stated in
the order, Such an order passed under Rule 98 is not subjer
to any further enguiry in any other proceeding, except by
bringing n fresh suit under Rule 103, Thus, in view af the
conclusiveness attached o the order passed by the execuiing
caurt on an application filed under Rule 97, which is subject
to resull of a suit, if any, filed under Rule 103, is ot

assarloble i any other proceedings. In case ng suit 15 filed

SLP{C) No. 14461 of 2019 P'age 130 0f 172



wrder Rule 103, the order passed under Rule 98 is final
between the parties.|...]"

(Emphasis supplied)

209. Hence, the filing of a separate suit, even under the old regime, was

avatlable as a remedy only because of the inability of the executing
court to look into the guestions of right, title or interest of the
compeling partics. So, in that sense, there was a distinct and very
& specific reason why the remedy of filing a separate suit was kept
open. When the legislature has consciously done away with the old
Rule 103 and instead, empowered the executing court itself to look
inte these questions, then logic would demand that there is now no

& need for providing the remedy of filing a suit in the same regard.

210. In Noorduwddin v, K.L. Anand reported in (1995) 1 SCC 242, this
Court elaborated on the nature of determination envisaged under
the Rules 98, 100 and 101 of Order XX respectively, as follows:

o i First, a comparison was drawn between the position which
existed prior to the Amendment Act of 1976 to state that the
old Rule 103 allowed the filing of a separate suit, however,
that this right has been explicitly taken away post the
amendment. This combined with the change brought through
the new Rule 101 would mean that the legislature has |
relegated the parties to an adjudication of right, title or interest
in the immovable property in the execution proceedings itsclf

and finality is also accorded to it

-
=
u

Secondly, the change made vide the amendment was said to

have been enacted with the object of putting an end to the
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protraction of execution and in order to shorten the litigation
betweoen all persons claiming a right, title or interest in the
immavable property which is the su bject of execution,

tii. Thirdly, it was stated that although the right, title or interest
are substantive rights, vot the right to adjudication in that
behalf is a procedural right le which no person can claim to
have a vested right, It was emphasized that the judicial
process should not be interpreted such that it becomes an @
mstrument of abuse or a means to subvert justice. Courts
must, therefore, evolve processes that aid cxpeditious

adjudication.

The relevant observations are reproduced as under:

“8. Thus, the scheme of the Code clearly adumbrates that
when an application has been made under Order 2 1, Rule 97,
the court is enjoined to adjudicate wpon the rvight, hitle and
inferest clatmed in the properly arising between the parties
fo o proceeding or between the decree-holder and the person
clatming independent right, tille or interest in the immovable
property and an order in that behalf be made. The
deferimination shall ke conclusive between the parties as if i}
wits a decree syubject to right of appeal and not @ matter fo be
1ba bed d_scparate suif, In other iwor a_oth

proceedings were gllowed to be taken. 1§ has to be remembered
hat preceding Civil Procedure Cod midment Act, 1976

right of suit under Qrder 21, Rule 103 of 1908 Code as

auaniahle which has been now ta mray. By necess
implication, the legislature relegated the parties to an
adjudication of right, title or inderest » imimovable
ar v vunder execudion and finalily has been aeco ail.
s, the scheme of the Code appears fo be to put an end to
¢ profraction of the execution and in tent the litiealion
betioean the par ar claiming 1i Litle o
' £sl in nmovable properfy in e tiom.

SLP(C) No. 14461 of 2019 Page 132 of 172



9. Adjudication before execution is an efficacious remedy to
prevent ﬁ'rrud oppression, abuse of the process of the courl or

miscarriage of justice. The abject of law is ko mebe out justice,
Right to the right. title or inferest ofg parfy in the fvpmovable
property is 4 substentive right But Hie right to an
adjudication of the dispute in that belialf is a procedural rigl

o wwhich 1o one has a vested right, The faith of the people in
the efficocy of lmo is the sapjour and succour for the
sustenance of _."Tr: rutle of law. Any weakening like {sic) in the

judicial process would rip apart the edifice of justice and
crente a feeling of disillusionment in the minds of the people
af ry fow and courts. The rules of procedyre hape begn
devised as g channel or @ means bo render substandive or at
bpst substanfiol fustice which is the highest interest of man
and almameter (sic) for e manking. {1 is @ Hundabtion for

grderly humin relations. Equally the judicial process should
HeDer Decotie an instrument of nm:rﬁﬁmﬂ or_abuse or a

Meas i rocess of the court fo su ustice, The cogrt
to wisely evoloe it ; ' 1

E_iuﬁi!mhﬂri and weuld preserpe the poessessiom u.F the

property (n the interregnum based on factual siluation,
Adiudication under Crder 21, Rucles 98, 100 and 101 and its

successipr rules is sine Quia noxm _in 8 ,"_fjgg{glg f Hhp

adiwdication pf e right, Litle or tnlerest in the immu

property under execubion.”

{Emphasis supplied)

211.  In the aforesaid context, in Neorduddin (supra) it was observed that
“Adiudication under Order 21, Rules 98, 100 and 101 and its successive

ruiles is sine qua non to a finality of the adjudication of the right, title or

interest in the immovable property under execution.” This observation,
read in light of the change brought in post-amendment can only
mean that, with a view to accord finality to the dispute perlaining

to the subject property, even a third party asserting a right, title or
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interest ought to agitate his grievances only under Rule 99 in the

event his dispossession is caused by the execution of the decree.

212. In Babulal v. Rak Kumar reported in (1996) 3 SCC 154, this Court
made an observation that the procedure prescribed under Rules 98
to 103 is a complete code in itself and observed thus:

“6. [...] Thus, the procedure prescribed is g complete code in
Uself, Therefore, the executing court is required to determine i
the guestion, when the appellants had objected lo the
execution of the decree as against the appellants who were not
parties to the decree for specific performance;,”

(Emphasis supplied)

213. This Court in Sameer Singh and Another v. Abdul Rab and Others
reported in (2015) 1 SCC 379, while deciding what would constitute
an ‘adjudication” under Rules 97, 99 and 101 of Order XXI CPC
respectively, shed some light on how the scheme underlying the
said rules must be appreciated. It was reiterated that rules 97 to 103
respectively is a self-contained code which empowaers the excecuting
court to adjudicate the entire lis and any order passed would be
deemed to be a decree. The relevant observations are thus:

“20. The submission of the learned counsel for the appellants
t5 that if the scheme underlying the said Rules is appositely
appreciated, it is clear as crystal that the legrislature in order
to avord mulliplicity of proceedings has empowered the
execuiting courl to conduct necessary enguiry and ad udicate
by permitting the parties to adduce evidence, both oral and
documnentary, and to determine the right, title and interest of
the parties and, therefore, such an order has beer given the
stalus af a decree. As has been put forth by him, a proceeding
in terms of Rule 97 or Rule 99 is in the nalure of a suit and
the adfudication is similar to that of a suit |.. |

A=
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26. The aforesaid authorities clearly spell out that the court
has the authority to adjudicate all the questions pertaining to
right, title or inlerest in the property arising between the
parfies. It aise includes the claim of a stranger who
apprehends dispossession or has alrendy been dispossessed

fram fhe tmmovable property. The self-conlained code, as has
been emphasised by this Courd, enjoins the execulfing courf to

adiudicate the lis and the purpose s fo avoid multiplicity of
proceedings. It is also so because prior fo 1976 amendment
ﬂ the grievance was required to be geitated by filing a suit but

after the amendment the entire enguiry lias o be conducted
by fhe exeeuling court, Order 21 Rule 101 provides for the

determination of necessary issues, Rule 103 clearly siinulates

that wohen an dpplication is adjudicated ypon under Rule 98
pr Rule 100 the said ordey shall have the same force as if it
were a decree. Thus, it is a deemed decree, [...]

£ (Emphasis suppliced)

214. Giving an order made under Rules 98 and 100 of Order XXI CPC
respectively, the status of a “deemed decree’ for the purpose of an
appeal has effectively given the parties more reason to agitate

~ everything that they would in a separate suit before the executing
court itself. In light of this, it would be absurd to still say that the
right to file a separate suit in so far as matters pertaining to Rules 97
and 99 respectively would still remain alive. There would be no
purpose in holding so. On the contrary, it would only defeat the
reasons due to which the legislature thought fit o expand the
jurisdiction of the executing court under Rule 101 by way of the

amendment.

215. It was very aptly pointed out by this Court in Sreenath v Rajesh
reported in (1998) 4 SCC 543 that the courts, within their own

limitations, have been interpreting the procedural laws so as to
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conclude all possible disputes pertaining to the decretal property
within the exccution proceeding itself, i.e., including what may be
raised later by way of another bout of litigations through a fresh
suit. Similarly legislatures equally are also endeavouring by
amendments to  achieve the same objective. Therefore, in
interpreting  any procedural law, where more than one
interpretation is possible, the one which curtails the procedure
without eluding justice is to be adopted. The procedural law is
always subservient to and is in the aid of justice. Any interpretation
which eludes or frustrates the recipient of justice is not to be
followed, So, under Order XXT Rule 101 all disputes between the
decree-holder and any such person s to be adjudicated by the
executing court. A party is not thrown oul to relegate itself to the
long-drawn-out arduous procedure of a fresh suit. This is to salvage
the possible hardship both to the decree-holder and the other person
claiming title on their own right ta get it adjudicated in the very

execution proceedings.

This Court in N.S.5. Narayana Sarma and Others . Goldstone
Exports (P} Ltd. and Others reported in (2002} 1 SCC 662 also
observed that, by way of the Amendment Act of 1976, the legislature
has vested wide powers in the executing court to deal with “all
1ssues” relating to the suit property. This, in the opinion of the court,
may have been brought to allay the apprehension in the minds of
the litigant public that it takes years before the decree-holder can

enjoy the fruits of the decree, The relevant observations are thus:
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15, [...] From the propisions in these Rules which have been

quoted earlier the scheme is clear that the legislature has

vested wide powers in the executing court to deal with “all

issues” relating fo such matbers, It is a general fmpression

prepgiling amongst the liigant public that difficulties of a

litigant are by yp means over om his gefting a decree Fm;

mmovable property tn his foveur, Indeed, his difficulties in

real aid prociical sense, arvise after gelting the decree.

Presumably, to tackle such o situation and to allay the

apprehension in the minds of litigant Eg{bﬂ:c that it fokes
a 5 ears for the decy ieks af the
decree, the legislature ade drustic amendments in

I}J‘?TJT.JI'EE'DFIS-i'rI e aforementioned Rules parbiculariy,  the
provision in Rule 107 in which it is categorically declared
that all questions mcluding questions relating to right, fitle
ar interest in the property arising between the parfies o a
proceeding on an application under Rule 97 or Rule 99 or
# their representatives, and relevant to the adjudication of the
application shall be determined by the court dealing with the

application and not by a separate suil and for this purpose,

the court shall, notwithstanding anything fo the contrary

contained 1n any cther law for the time being in force, be

deemed to have jurisdicHon to decide such queshions. On a

fair reading of the Rule it is manifest that the legislature has

o enncted the provision with a view to remove, as far as
possible, lechnecal objections o an applicalion filed by the
aa aggrieved party whether he is the decree-holder or any other

person an possession of the immovable property under
execution and has vested the power in the execuling courl lo
deal with all questions arising in the matter {rrespective of
whether the court otherwise has jurisdiction o enterlain a

dispute of the nature,_This clear statutory mandate and the

object and purpose of the provisions should not be lost sight
Qf by the courts seized of an execubion proceeding. The court

cannol shirk ifs responsibility by skivling the relevant issues
arising in Hie case,”

(Emphasis supplicd)

SLIP(C) No. 14461 of 2019 Page 137 of 172




217. In Sriram Housing (supra), it was finally buttressed that rule 101
effectively does away with the requirement of filing a fresh suit for
the adjudication of a dispute which could be dealt with under rules

97 or 99, as the case may be and it was observed as thus:

"26. Now, as stated above, applications under Rule 97 and
Rule 99 are subject to Rule 101 which provides  for
determination of questions relaling to disputes as to right,
Litle or inferest in the property arising between the partics to
the proceedings or their representatives on an application w

made under Rule 97 or Rule 99. Effectively, the sgid Rule

does gay with the reauirve Eof filing of fresh suil for

adjudication of disprites as mentiongd above [... 1"

(Emphasis supplied)

218. Inaddition to all the decisions discussed above, a three-judge bench
of this Court in Silverline Forum Pot. Ltd, v, Rajiv Trust and
Anather reported in (1998) 3 SCC 723 discussed the scope of
adjudication that is envisioned under Rule 101 and stated that the
executing court would be obligated to decide such questions that (a)
have legally arisen between the parties and (b) are relevant for W
consideration and determination between  the partics, The
vhservations are thus:

12, The words “all quicstions arisirty betuween the parties to o
proceeding on an application under Rule 977 would envelop
ardy such gueshons as wonld | ly arise for detorminatios

betipeen those parties, In other words, the court is not abliged

to determine a question merely because the resister raised it
The questions ohich the exacufing courl is obliged fo
defermin et Rule 107, must possess fo adivinets. Fiva
s thal such questions should have levally arisen be the
parties, ged the spcond is_such quesHons st be rel t for

comsideration and deternuination belpern the parties [...]
(Emphasis supplied)
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This observation can be looked at from a different perspective
for the purpose of the question that we arc presently faced withic,,
- when the executing court under Rule 101 is anyway required to
looked at such questions, by way of a strict obligation, then there is
no reason for a person who can very well fall under the scope of
Rules 97 or 99, to prefer a separate suit for the adjudication of the

same claims which the executing court is competent to look into,

In Shamsher Singh (supra), the application filed under Rule 99 was
ultimately dismissed after conducting the exercise of determining
whether the applicant had a right, title or interest in the decretal
property by way of adverse possession. This Court rejected the
conlention of the applicant that mere prior bona fide possession,
would require the executing court to restore the possession of the
applicant. This Court had acknowledged the sea-change brought Lo
the Rules 99 to 101 respectively and stated that post the amendment,
the executing court could only direct that possession be given to the
applicant under Rule 99 if it is satisficd thal he has cstablished his
right, title or interest and not otherwise. In that context, it was
observed that “What was earlier tv be ndjudicated in a suit under

unamended Rule 103 is now to be adjudicated in Rule 101 ikself”.

In light of all the aforesaid, we are of the view that there exists no
option of filing a scparate suit for a person who m ay very well prefer
an application under Rule 99 of Order XX1 CPC. To put it simply,
one cannot file a separate suit as an alternative to an application

under Rule 99, H such a suit is preferred, it could be said to be non-
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maintainable for the reason that the appropriate course of acton

would have been to prefer an application under Rule 99 instoad.
Hence, amongst the two alternate interpretations to which we had
alluded at the beginning of our discussion on this aspect, we are

inclined to adopt the latter,

As a consequence, a question that then arises is whether transferees
pendente like of the judgment debtor would have the remedy of filing
a separate suit considering the bar placed upon them by virtue of

Rule 1027 We arc also inclined to answer this in the negative.

Before procecding further, at the outset, we would like to clarify tho
scope of Rule 102 of Order XXI CPC. A recent decision of this Court
in Tahir V. Isani v. Madan Waman Chodankar reported in 2020
SCC OnLine SC 1962 abserved that the bar under Rule 102 applics
anly to a person to whom the judgment-debtar has transferred the
suit property pendente lite, In other words, if the person has
received the property from anyone other than the judgment-debtor,
even pendente lite, then he would be entitled to the benefit under
Rules 98 and 100 respectively. It was also stated that the object
underlying Rule 102 is to protect the interest of the decroe-holder
against the attempts of unscrupulous judgment-debtors and their
subsequent transferees who deprive the decree-halders from taking
any benefit of the decree passed in their favour, In delineating the
ingredients that are required to be fulfilled for the application of
Rule 102, it was stated that it is absolutely necessary for the transfer
to have been made by the judgment-debtor after the institution of

the original suit in which the decroe was passed. Only then, can the
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protection afforded under Rules 97 to 101 respectively, be denied.

The relevant observations are thus:

9. ../ In a suit pending between a plaintiff and a defendant
as to the right to a particular estate, the decision of the court
e that case shall be binding not only on the lifigating parties,
but also on those who derive title under them by alienations
(transfer) made while the suit was pending, whether such
altenees, 1.2, transferees, had or had not notice of the pending

H proceedings. [...]
o Thervefore, Rule 102 of Qrder XX1 intends to prefect the
lerests of the e-holder agminsf the atiempts of

unscrupulous judgment-deblors gnd  their subseqguent
transferees who rmiu!g.g in g;ﬂmhes and leave no sione

unbnrn eprive I grs from reaping H

™ benefits of the decree granted in .therr frvour, The Rule being
equitable in nature, therefore, estops further creation of rights
as it explicitly states that nothing in Rules 98 and 100 shall
apply to the resishance or obstruclion being made by the
transferee pendente lite of fudgment-deblor,

=XXX=

11, While it is important to protect the interests of decree-

= holders, whg hold an_enforceable decree in their fovour, it
cannot be painsaid that such interests cannot be blanketly

protected. Rule 102 of Order XXI expressiy lays down the
mgredients as fo when it can be applied, For a case to full
wrider Rule 102, it is condition precedent that there exists a
decree for the possession of immovable property. Secondly,
there nutst be g resistance or an obstruction in the execution
of the said decree. Thirdly, such obstruction or resistance
miust be made by a person fo whom the fudgment-deblor has
tramsferred the property. Fourthly, such transfer st have
gccurred the inslifution of the original suil, i.e. the ona
in which the decree was passed. If e afpresaid ineredients

are made out, Rule 102 prohibits the protection of Ryles 98
a

101 to sy rant ransferee of indement-debior,
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13. Howeper, Rule 102 of Order X X[ applies gl bo g person

to witom the judemeni-deblor has transferred © nuovable
eriy which wis subiect ter of that suit nend fite:

the person whu iz r‘EE:' bl tructing the execution o
th is ot the transferee

of g::dgme:zhybtur LE. I"!F does nol frace hiis fitle fronm
ETldgﬂfﬁm‘— defitor, baruf Rule 102 does nrot apply to him, That

is at if & vho is resistine pr o ichine Hhe

Or possession Ras receiped th erty from person
other tharn the judemeni-deblor. such erson is conprefent
gain the benefit of Rules i-}f fo 701 of Order XX1, In fact, he
13 entitled to such benefit if he ol erred Hhe
nnnooable eriy n:ff.'rﬂe lite 1.e. duri 1€ Yo

the sutt, in which the decree was passed.”

(Emphasis supplied)

223, Therefore, the bar under Rule 102 must be read carrectly;
specific and must not be unduly expanded.
224. Howcever, what must be carcfully noticed is that Rule 102

SLP(C) No. 14461 of 2019

say that such a transferee pendente lite of the judgment-debtor would
not be entitled to even file an application under Rules 97 or 99
respectively, as the case may be. It reads that “Notiing in rules 98 and
100 shall apply”. This leads us to arrive at the interference that it is
not the filing of the application under Rules 97 or 99 respectively,
per say, which is barred under Rule 102, The bar under Rule 102 is
with regard to the orders which would come to be passed as a
consequence of the adjudication of the applications under Rules 97
or 99, as the case may be. Therefore, it is a bar placed on the
executing courl’s power to afford any relief to the applicant rather

than a bar on the applicant themsclves,

it is very

does not

L)

L4
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225. In their natural course, the executing court would necessarily have

to adjudicate the application before them, whether it was made by
a fransferee pendente lile of the judgment-debtor or not, However,
when an objection is raised that the applicant is barred from
obtaining any relief under Order 102, then such an adjudication
would be confined to whether he is a transferes pendente lite of the
judgment-debtor or not. If yes, then the exccuting court would be
o barred from making any further orders under rules 98 and 100

respectively.

226. The aforesaid is supported by the decision in Silverline Forum

(supra), wherein it was observed in the context of Rule 97 that, if the

@ resistance is being offcred by a transferee pendente lite of the

judgment-debtor as defined in Rule 102, then the scope of the

adjudication under Rule 101 would be shrunk to the limited

question of whether the applicant under Rule 97 is such a pendente

lite transferee. If answered in the affirmative, then such an applicant

would be held to not be entitled to offer such a resistance based on

the salutary principle underlying Section 52 of the Transfer of
Froperty Acl. The relevant observations are thus:

"10. It &5 true that Rule 99 of Order 21 is nol available to any
person until ke is dispossessed of immovable praperty by the
decree-holder. Rule 101 stipulates that all questions “arising
between the parties to a proceeding on an application under
Rule 97 or Rule 99" shall be determined by the execuling
court, if such questions are “relevant to the adjudication of
the application”. A third party to the decree who offers
resistance wonld tus fall within the ambit of Rule 101 if an
adjudication is warranted as a consequence of the resistance
or obstruction made by lim to the execution of the decree, No
doubt if the resistance was mady transferee pendente lile
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b a.’:rumﬁ: fﬂ- thg limited ;1 15 How mhemﬂ‘ he s such g

brian 1d orf @ finding in the affirmali regarding il
oint J'w: execuly has to hold that 2 1o riehi |
resist in vietw o H:r: clear language contained in Rule 107,
xclusion SUCIE a  transferee from  roisine  further
contentions is hased on the saliia iciple adwmbrated in

Section 52 of the Transfer pf Prnm'.‘r*hr ."'1|1"f‘ 3
(Emphasis -supplmcl}

227. One might question, what is the reason behind adjudicating an -
application under Rules 97 or 99 respectively, if the passing of an
order under Rules 98 and 100 respectively is anyway barred? The
simple reason would be that some judicial forum must arrive at the
finding that the person(s) in question is a bransferee pendente lite of
the judgment-debtar so as to determing his right, title or interest to

the suit property or the lack thereof,

228. Apgain, it is with this background that one must look at the ratio of
the decision of this Court in Renjith K.G. and Others v. Sheeba
reported in 2024 SCC OnLine SC 2821, authored by one of us, R.
Mahadewvan, |. Therein, it was stated that an applicant under Rule
99, whao is a stranger to the decree, can very well adjudicate his claim
of right, title and interestin the decretal property, It was further held
that this term e, “stranger to the deeree” would include a pendente
lite transferco who has not been impleaded in the original suit, The
relevant observations are thus:

"13. It was the specific plea of the appellanis that the
predecessor of the respondents being it perdernte
lite transferee, is not entitled to file an application wnder
Order XXT Rule 99 CPC and raise e question of limitation
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of the Execution Petition, so as le deprive the right of the
appellants to enjoy the fruits of the decree.

14. On a reading of Order XX Rule 99 CPC, il is lucid that
where any person other than the judyment deblor is
dispossessed of immovable property by the holder of a decree
Jor the possession of such properly, or where such property
has been sold in execution of a decree, by the purchaser
thereaf, he may pake an application to the Court complaining
of such dispossession. [t also nieans that a third party to the
% accree fas @ righl lo approach the Court even after
dispossession of the immovable property, which he was
occupying. In the case on hand, the predecessor of the
res enls was not a parfy to the suit and he toas

dispossessed from the property, in execution of the decree
passed i the suif and therefore, he who s purported to be a

= the decrer. can very well adiudicate kis claim o
m independent right. title and fterest in the decretal properby
er Ori ule 99 CPC.

15 In so far as the claim of appellants that the predecessor of
the respondents, namely Mr. Raghuthaman, being pendent
lite transferee and hence would have no locus to file the
application seeking re-delivery, we have already held that
o “any person” nol a parly to the suit or in other words a
stranger to the suit can seek re-delivery, after he has been
- dispossessed. The term “Stranger” would cover within its
arhi ndent [i sferee, who has nol been implead,

[-..f The pendent life purchaser has every right to defend his
right, title, interest and possession. [...]

=XIA-

19, [...] the High Court rightly set aside the order passed in
the Execution Pelition and remanded fhe matter to the trial
court for fresh consideration, leaving all the issues including
the independent right, Htle or interest claimed by Lhe
responaents in the property in guestion, to be adjudicated
therein. Therefore, we do not find any infirmity or illegalily
i the fudgment so rendered by the High Court, warranting
our inlerference.

(Emphasis supplicd)
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In Renjith (supra), the applicant under Rule 99 was a pendente lite

transferee of one of the judgement-deblors but was nol impleaded
in the original suit. Although he was not a party o the original suit
and a stranger to the decroe yel, since he derives his right through a
transfer made by judgment-debtor during the course of the suit
proceedings, ultimately, the law would not look at him favarably
even under an application under Rule 99, This is reflected in Rule
102,

Having said so, the conclusion reached in Renjith (supra) would still
hold good because, in light of the decision in Silverline Forum
(supra), the application under Rule 99 could still be filed by such a
person for the adjudication of his right, title or interest since he
would be a stranger to the decree, Tt is just that the adjudication of
the same would then be limited to whether he would be a transferee
pendente lite of the judgment-debtor or not in ordor to determine
whether the bar envisaged under Rule 102 would apply to him,
Therein, the matter was ultimately remanded to the trial court
leaving all questions under Rule 99 read with 101 open for fresh
consideration. Therefore, it was implicit that the Irial was to proceed
in light of the decision given in Siloerline Forum (supra) and if the
auchon-purchaser or the decree-holder raised a preliminary issue
that the applicant is a transferoe pendente lite of the judgment-
debtor and hence he canriot be given the benefit of an order under
Rule 100, that issue would be decided first as a preliminary issue in

the course of the said procecdings.

Page 146 of 172



231. We have now explained in sufficient detail the scope of the bar
under Rule 102 and the scope of adjudication under Rule 101 if a
transferee pendente lile of the judgment-debtor prefers an application

under Rule 99. This position now begs the question whether such a

transferee pendente lite of the judgment-debtor would be allowed to

file a separate suit, in case he does not prefer an application under

Rule 99 in view of the bar imposed by Rule 1027 As we had

# moentioned at the beginning of our discussion on this aspect, the
answer must necessarily be an emphatic "No’. The same reasoning
that we had adopted to observe that other persons falling under the
scope of Rules 97 or 99 would not be able to prefer a separate suit,
o would apply here as well. When the exccuting court is vested with
the same power as the court before which a separate suit would be

filed and Rule 102 bars any relief to a fransferee pendente lite of the

judgment debtor, why should a separate suit wherein an

adjudication which is akin to that under Rule 101 would be

,a conducted, be allowed? One must remember that it is the avowed
object of Section 52 of the Transfer of Property Act which has given

rise to Rule 102, The same section 52 would bar any relief being

accorded to the trunsferee pendente tite of the judgment-debtor in the

separate suitas well. To put itsimply, the fate of a transferee pendente

lite of the judgment-debtor in the separate suit would be the same

as thal of his fate under Rule 101. Therefore, there exists no spocial

reason to carve out an exception and allow the filing of a separate

suit for persons falling within the bar under Rule 102 when the end

result would be the same,
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232. Before we close the discussion on this aspect, with a view to obviate
any confusion as regards the position of law expounded by us

above, we wish to advert to Rule 104 which we reproduce as under:

“104. Orders under riele 101 o rule 103 to be subject to

the result or pending suit. — Every order made under rule

10T or rule 103 shall subject to the result of any suit that may

be pending on the date of commencemen of the proceeding in

which such order, s made if in such suit the party agmnsi Q
whont the order under rule 101 or rule 103 is made has

sought to establish a right which he claims to the present
possession af Hhe property.”

233. Rule 104 begins with the phrase “every order made under rule 107 or
rule 1037, This, in a way, substantiates the discussion made by us
hereinabove that the determination of the questions referred to in
Rule 101 may not always lead to an order being passed under Rules
96 or 100 respectively and a classic example of this scenario would
be delermining these questions in relation to a pendente lite transferee
of a judgment-debtor, In other wards, sometimes an order may be W@
passed under rule 101 and it may not be followed with an order
under rules 98 or 100, This is probably why Rule 104 brings both the
order under Rule 101 and those under Rule 103 (which colloctively

includes arders under Rules 98 or 100) respectively, within its ambit.

233. Rule 104 then procecds to say thal an order under both Rule 101 and
103 respectively shall be subject to the rosult of any suit that may be
pending on the date of the commencemont of the proceeding in
which such an order is made, i.c., the mstitution of an application
under rule 97 or 99 as the case may be, if in such a suit that is

pending, the party against whom an arder is made under Rules 101
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or 103 has sought to establish a right which he claims to the present
possession of the property. To put it simply, if a person has alrea dy
filed a suit secking to establish his right over the concerned property
including that of possession, before the actual institution of an
application under rules 97 or 99 ar before the cause of aclion to file
an application under rules 97 or 99 arose, it is only then that the
orders which come as a consequence of the application under Rule
97 or 99, would be made subject to the result of such a previously

instituted suit.

235. Such was the situation in Shamsher Singh (supra). The applicant
under Rule 99 who was dispossessed by way of exceution of the
decrec had already filed a suit over the same property in which he

claimed title on the basis of adverse possession.

236. This rule must not be read to mean that once the cause of action Lo
file an application under rule 99 has arisen, a party can resort to the

remedy of a se¢parate suit instead,

V. Delineating when a third party could file an application under

Order XXI CPC and when he could resort to a separate suil in

order to assert his right, Htle and interest in the said property.

237. Having discussed rules 58, 89 to 92 and 99 to 104 rospectively in
great detail, lo avoid any confusion and lo provide a more holistic
picture of when a separate suit praying for the relief of title, amon st
others, can be filed by a third party, when the property is sold in

execution of a decrec, is elaborated as follows:
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i. scenario 1 - When Rule 99 s not involved, i.c. when the third

party filing the separate suit is not a person who has been in

possession and subsequently, dispossessed in the course of

execution of the decree:

rder i
conlirmation
Orrdor of salp of sale
Progress of .
theexecution  —— oo 4 _________ | e T — )
proceedings.
Licr - Becoarse (o a “third parmy™
H_:-mum lo a “third party Lr_:-ase:'nrl b assert his lille through a
his titke ]thr-::-ul,rh an application separale suit against the
under Rule 5§ auction  purchasor,  as
indicatod under Hule 22{4)
which would  be in w
cunsonance with Ryle 58(5)
. Seengrie 2 - When Rule 99 is involved and the third party in

possession is one who has been dispossessed  as a

consequence of the execution proceedings:

Eapseof the M-day

&djs_:l.ﬂj ; Date of pediacfor prefusying an
[ alica ey : i r rigd |
=l : LYisposkession SREakion u 1 "‘-._;_Eu >
Urder af sale  olsale T s per Ariicie 128

Progeess of
theenecution - == oo oo - e
procecdings,

| o |
A

=
In
o]

I_I Recourse ko a “third party” in possescion to agsert his rights including
| A that of title through an application under Bule 55
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Recourse to a “third party” in possession to assert his tights including

R_ that of title through 2 separate suit against the auction purchaser, as
— i indi Kul which would be i nance with Ru
{3}
[ c Recourse to a "third party” in possession who i dispossessed to assert
- his rights including that of title through an application under Rule 99,

Mo recourse to a “third party” in possession who is dispossessed to
assert his rights inciuding that of title, either through an application
und 1 ke gui o the expiry of
imitation nnder Artiele 128 i tiomn Ack 1

o]

&= 238. A pertinent clarification in Scenario 2, especially as regards the
pertod referred to as “B” would be that, if a third party who is in
possession af the property which is the subject-matter of the auction

~ sale, obtains knowledge of the auction sale, after the confirmation

of sale, he needn’t wait until he eventually comes to be dispossessed
by the auction-purchaser to file an application under Rule 99, Before
any cause of action to file an application under Rule 97 or 99 arises,
he may choose Lo file a separate suil, if he wishes to, in accordance
m with Rule 92(4), However, once there arises an opportunity for such
third parly possessor to obtain appropriate redressal of his
grievances through an application under Rule 97 or Rule 99, he must

not be allowed to file a separate suit,

239. We say so also because we are cognizant of the differing views as
regards whether a third party can make an application under Rule
97 taken by the decisions of this Court in Brahmdeo Chondhary
(supra) and Srivam H ousing (supra) respeclively. Another coordinate |
bench of this Court in P, Sumathi v. K. Krishna Gounder & Ors in |
SLP{C) No. 14092 of 2025 has alrcady taken seisin of such conflicting
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views while issuing notice vide its order dated 16.05.2025. Without

detving into which interpretation of Rule 97 may be right, we only
wish to point out that in case the view taken by Sriram Housing
(suprra) is held to be the cotrect view, then the interests of justice
would demand that a third party In possession who obtains
knowledge of the tonfirmation of sale and wishos to assort his right,
title or interest in the same, must not be allowed to be remediless
until he comes to be dispossessed, which dispossession is an
essential ingredient under Rule 99, Therefore, the option of filing a

separate suit must be mado available to him.

Another reason why we have taken the view that in the time period
falling in “B", the recourse to a scparalbe sutt may be available to a
third party in possession is because of the language emploved in
Rule 104, Rule 104, basically, makes any order under Rules 98, 100
or 101 subject to the result of any pending suit (which was instituted
before the commencement of the proceedings under Rules 97 or 99)
wherein the party against whom the order under Rules 98, 100 or
101 is made has already sought to establish a right through which
he claims possession to the property in question. Therefore, Rule 104
itself indicates thata suit may be instituted by a person in possession
of the property but before the commencement of the proceedings
under Rules 97 or 99, with a view to not compel him o needlessly
wait and agitate his rights only under these rules. In other words,
Rule 104 also substantiates that in the period referred to as “B” in
Scenario 2, the third parly in possession may choose to file a

separate suit.
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24]1. However, we must point put that we have come across several
decisions that refuse to hear the third parties in possession, in an
application under Rule 97 or 99, mercly owing to the fact that &
scparate suit has already been instituted by them for adjudication
of the same rights. This would not be the right approach. If the third
party who is offering resistance to delivery of possession or who has
been dispossessed has chosen to participate in the proceedings
under Rule 97 or 99, the exccuting court would be obligated to
decide all questions including those of their right, title and interest
in the concerned property. The fact that Rule 104 would make such
an order under Rules 98, 100 or 107 subject to the result of the
previously instituted suit would not be reason enough for the
exccuting court to refuse to hear the third party in possession or the
third party who is dispossessed under Rules 97 or 99, as the case

may.be.

242. One may question as to why there is a stricter treatment under the
period referred to as "D in Scenario 2 ie., why both the option of
filing a separate suit or an application under Rule 99 becomes
unavailable upon the lapse of the limitation period as preseribed
under Article 128 of the Limitation Act, 1963. Such a treatment, in
our opinion, would not be oncrous. Let us look at Sconario 1 to
substantiate this rationale better, As we have alrcady explained
previously, the progress of the exccution procecdings, at least
between the order of sale and the order of confirmation of sale is
continuous and starts running from the date of lhe order of sale. In

other words, the cause of action to file an application under Rule 89,
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9 or 91 is not dependent on when a prospective applicant would
acquire the knowledge of the order of sale, The mere fact that 3
person acquired knowledge of his property being attached and sold,
after the confirmation of the sale under Rule 92(1), would not turn
the clock back in his favour and make available the oplion to file an
application under Rules 89, 90 or 91 respectively, Therefore, under
Scenario 1, the third party’s option to file separate suit after the sale
is confirmed (albeit on narrowoer grounds i.c., that the sale was a
nullity ete.) would be dependent on when he obtains the knowledge
of his property having been sold and this suit would be governed
by the general provisions of limitation which would be applicable

b such suits,

243. On the other hand, the limitation period for filing an application
under Rule 99 ic, Arlicle 128 of the Limitation Act, 1963, which is

sU-days from the date of dispossession is deliberately short because

it takes into consideration the fact that the date of dispossession iy

comes to the immediate knowled ge of the dispossessed party. In
other words, the cause of action to file an application under Rule 99
and the date of his knowledge that he is dispossessed, is oneand the
same, Even according to the interpretation to dispossession given in
Ashan Devi (supra), the loss of contral over tha property which gives
rise to the cause of action to file an application under Rule 99 would
be the same date on which the applicant under Rule 99 would obtain
knowledge of his disposscssion, Therefore, although Article 128 of
the Limitation Act, 1962 uses tho words " the date of the dispossession”,

it s implicit that it alludes to the date of the knowloedge of
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dispossession considering the nature of the relief envisaged under
Rule 99 and also considering that it is at the instance of a
dispossessed party that the proceedings under Rule 99 come to life.
It is under such circumstances, that a stricter standard is placed on
such a dispossessed party to move the executing court within the
limitation period as given under Article 128 and the option of filing

a suit after the lapsc of the said period is made impermissible under

> the period referred to in "D, Once knowledge of dispossession is
e obtained, the applicant under Rule 99 must act promptly.
Furthermore, when Rule 99 has been specifically created for the
purpose of addressing such a situation and is bound by a strict time-
m limit, it would not be appropriate to allow the filing of a separate

suit for the same reliof that the executing court would be co mpetent
lo provide, while also by-passing the limitation preseribed under
Article 128.

= 244. In light of the expanded scope given to an adjudication under Rule
101 by the 1976 amendment, it is our view that onece an application
under Rule 99 comes to be allowed and the person dispossessed by
the auction-purchascr is put back into possession by the exccuting
court through an order under Rule 100, Rule 92(5) or at least its
underlying intent must be carried forward by the executing court
such that the auction-purchaser, against whom the order under
Rule 100 would operate is able to take back the purchase-money he
paid at the auction-gaie, with or without interest, This is becausc
after the right, title or interest to the property is decided in favour

of the dispossessed applicant under Rule 99, an auction-purchaser
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would be subjected to a similar, if not an identical hardship insofar

as getting back his purchase-money is concerned, Especially having
claborated that the jurisdiction afforded to the exccuting court
under Rule 101 is wide and all questions relevant to the adjudication
of the dispute would be decided just as it would be in a separate suit
and the order passed would be deemed to be a deeree, such a
measure is all the more necessary to alleviate the concerns of the

auction-purchascr.

However, one impediment in scamlessly carrying the intent of the
Rule 92(5) forward, would be the potential non-impleadment of the
decree-holder in the proceedings under Rule 99 In 4 situation
whete the auction-purchaser is the one who is dispossessing the
third party, the application under Rule 99 may or may not include
the decree-holder as a party. In case, the decree-holder is not
impleaded, it would not be possible for the execuling court to direct
the decree-holder to return the purchase maney to the auction-
purchaser. It is suggested that a necessary amendment be brought
in this regard regarding the impleadment of the decree-holder as a
necessary party under Rule 99, even in cases where the auction-
purchaser is the one who is dispossessing the applicant under Rule
99. This would alsa enable to decree-holder to resume or revive the
execution proceedings at the stage at which the sale was ordered,

unless the execuling court directs otherwise,

In the present factual sconario, where the respondent nos. 1 and 2

respectively are transferees pendente lite of the judgment-debtor who
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were kept completely unaware of the execution proceedings, as a

result of which the sale came to be confirmed under Rule 92(1) and

the possession was also handed over to the auction-purchaser

appellants by the executing court, the respondent nos. 1 and 2

respectively must have preferred an application under Rule 99

within 30 days of their dispossession i.c., before 24.07.1989. They

could have raised all their contentions regarding the title that they

> had over the suit property in such a proceeding under Rule 99. The

. fact that no order could have been passed under Rule 100 owing to
the bar under Rule 102 was, by itself, no reason to allow the filing of

a separate suil in that regard. This is also because in case the filing

@ of such a separate suit praying for the relief of title and possession
| was allowed, that would have also been dismissed for the sole

reason that the respondent nos. 1 and 2 respectively are transferees

pendente lite of the judgment-debtor. In simple terms, their fate in

the separate suit would also have been the same as under an

N application under Rule 99,

247. To summarixe - the relief for declaration of title and possession
praved for by the pendente lite transferees of the jud gment-debtor i.c,,
the respondent nos. 1 and 2 respectively, could not have been
granted in their favour whether it was made in an application under
Rule 99, in an application under Section 47 CPC or in a soparate suit,
Apart from the nuances relaling to all these provisions which we
have elaborated in detail, the very reason that their vendor was ong
of the judgment-debtors, would have digsentitled them to the

aforesaid reliefs. In short, since the relicf(s) which they would be
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entitled to could only include the recovery of money, irrespective of
the provision they invoked, their prayer for the reliefs of declaration

of title and / or passession could not have been granted to them.

The decision of this Court in T. Vijendradas (stapra).

Ms. Aparajita Singh, in her submissions, placed heavy reliance on
the decision of this Court in T, Vijendradas (supra) and stated that
the said decision would squarely cover the issue as regards the
maintainability of the suit instituted by the respondent nos, 1 and 2

respectively.

In T. Vijendradas (supra), this Court was directly concerned with the
interpretation of Rule 92(4) of Order XX CPC. Therein, one *V* who
was the owner of the suit property had transferred his right, title
and interest in the property in favour of the plaintiff, The factum of
this sale was not intimated to the Municipal authoritics and the
plaintiff's name was also not mutated in the revenue records.
Property tax had not been paid in respect of the said property for a
period of three years, both by V before transfer to the plaintiff and
by the plaintiff after the transfor in her favour, With a view to
enforce a statutory charge on the property, the Municipality
instituted a suit under the relevant legislation against V', The
plaintiff was not made a party therein. The said suit was decreed
and in execution, the pro perty was put up for auction. Initially, since
no buyer was available, the upset price was reduced twice and
subscquently, the property was sold to the auction-purchaser, whao

was the wife of ‘V'. The salé was also confirmed. It was alleged that,

e

Page 158 of 172



during the first instance of reduction of the upsct price, notice was

not issued to the judgment-debtor in accordance with Rule 66 of

Order XXI CPC and during the second instance, no order for

reduction of upset price was even passed. It was only after the

confirmation of sale that the plaintiff obtained knowledge of the

exccution proceedings and the resultant sale thereof, Therefore, she

filed a suit for declaration and possession against 'V and the

~ auction-purchaser respectively. During the pendency of this suit,

- the auction-purchaser further sold the said property to one ‘R’ wha
then sold it in favour of the appellants therein, Both ‘R’ and the

appellants, were impleaded in the said suit. However, the decree-

~ holder-Municipality being a necessary party as per Rule 92{4), was
not impleaded. Despite the same, the said suit was decreed in

tavour of the plaintiff,

250. In the plaint, the plaintiff alleged that 'V’ had committed fraud i.e.,
o™ (a) he had not intimated the transfer of the property in favour of the
plaintiff while initially appearing in the suit instituted by the
Municipality, (b) the notice which was eventually sent to the
plaintiff was deliberately made to the wrong address, (c) V" had
voluntarily suffered an ex-parte decree, (d) “V* did not object to the
reduction of the upset price during the sale in execcution of the
decree, (e) “V* participated in the auction sale through his wife and

subsequently, sold it to ‘R’ who in turn, sold it to the appellants.

251. What we understand to be the essence of the plaintiff's case in T.
Vijendradas (supra) is thal the original decree which was directly

concerned with her property was not binding on her inasmuch as
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the same was a nullity and without jurisdiction, ha ving been passed

without impleading her as a party despite the fact that the property
had already been transferred in her favour before the institulion of
the suit by the Municipality, In other words, she was not a pendente
lite iransferee of the judgmenl-debtor-'V' but was a bona fide
purchaser for value who was not hit by the doctrine of lis pendens,
Therefore, not having an opportunity to asserl her title either in the
original suit or in an application under Rule 58 of Order XX1 CPC
for the want of knowledge, she was a “third party” as indicated
under Rule 92(4). Being neither a party to the original suit, nor a
representative of the judgment-debtor-V*, her suit would not be hit
by Section 47 CPC cither,

We are aware that the plaintiff therein seoms to have raised scveral
contentions as regards the reduction of the upset price, non-service
of notice etc, as well. However, far reasons that we have elaborated
upon in the preceding parts of this judgment, those are grounds that
could only be raised in an application under Rule 90 within the
prescribed limitation period under Article 127 of the Limitation Act;
1963. Therefore, even in T. Vijendradas (supra) these grounds falling
with the scope of Rule 90, referred to by the plaintiff, must not be
understood to have motivated this Court in helding the suit
mainlainable. The crux of the arguments of the plaintiff was only
that the original decree was without jurisdiction and not binding on

her.

A crucial question in T, Vijendradas (supra) was whether the non-

impleadedment of the decree-holder-municipality would  be
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detrimental to the suit instituted by the plaintiff. When there was
enough material to infer that the original decree was a nullity, this
Court did not wish to nen-suit the plaintiff only based on the
ground that the decrec-holder-municipality was not made a party
to the suit instituted by her as per Rule 92{4). Moreover, it was not
the Municipality themselves who had raised the issue of their non-
impleadment; such an issuc was raised by the appellants who were
pendente lite Iransferees. It was in such a background that this Court
had exercised its jurisdiction under Arlicle 142 of the Constitution
of India with a view to do complete justice between the partics and
the suit was held to be maintainable. The relevant observations are
thus:

"Conclusion

33. The appellants and their predecessors, therefore, are also
guilty of suppressio vert, Ordinartly a statute shall prevail
over e common law principle. However, in a case of this
nature, in the event of any conflicting interest, this Court in
exercise of ifs equity jurisdiction under Article 142 of the
Constifution of India is fo weigh the effect of a fraud and the
consequence of non-inpleadment of o necessary party. We
wonld hold that the scale of juskice weighs in fovour of the
person whoe 1s a wictim of frawd and, thus, we should not
refuse any relief in hus favour, only because he might have
been wrongly advised, The purport and object for which
Crder 21 Rule 92(3) wons enacted furthermore would be better
subserved if it is directed that the respondents shall pay the
amount which the court patd to the Municipality out of the
amaount of auction.

34.We have wnoticed hereinbefore that one of the objects
sought lo be achieved in mmending Order 21 Rule 92 was to
do complete justice to the parties so as to enable the quction-
purchaser to gel back the amount from the decree-holder and
revive the execution proceedings so that the decres-holder
may proceed against the judgmeni-deblor for realisation of
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the decretal amount, In this case, the plamtifrespondents
had not claimed any relief against the Municipality, ‘The
Municipality's right to renlise the amount of property lax
logether with interest, if an ¥, 1s not in dispute. Although the
hiability of Venugopal in terms of the 1920 Act to pay the
properly tax continued, it hias heer accepted atb the Bar that
the plaintiff-respondents were also liable to pay the amount
of property tax after the date of sale. In a case of this nature,
therefore, the plaintiff-respondents can be directed fo pay the
amonnt of property tax by way of redentption of mortgage in _
favour of e Municipalil 1. e

35, If any amount is available with the courl out of the
amaount received from the auction-sale, the same nay e paid
to the appellants. The appellants would also be otherise
entitled ta file an appropriate suit as against Manickam and
others.”

w

234. The aforesaid decision in T, Vifendradas (supra) would not help the
case of the respondent nos. 1 and 2 respeclively herein, As opposed
to the respondent nos. T and 2 respectively herein, the plaintiff in T,
Vijendradas (supra) was a "third party” who was not a transferee
pendente lite of the judgment-deblor and w hose suit was not hit by g
the bar under Section 47 CPC. Furthermore, not ha ving been
dispossessed in the course of the execution proceedings, thore was
no question of availing the remedy under Rule 99 gither, Hence, the
suit instituted by the plaintiff therein fell under Scenario 1 (as we
have illustrated above). Her suit was otherwise maintainable, and
the only impediment in her way was the non-impleadment of the
original decree-holder-municipality, In the unique facts and
circumstances of case therein, this Courl had excreised its plenary
powers to only overcome the non-impleadment of such a necessar ¥

party in the scparate suit. Along with that, with a view to keep the
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mtent underlying Rule 92(3) intact, the plaintiff therein was directed
to pay the property tax to the decrec-holder Municipality and the
appellants were held to be entitled to any amount remaining from
the auction-sale, along with the filing an appropriate suit for

recovery of moncy against their vendors.

255. The facts and circumstances that we are faced with are entirely

g different and gocs to the very root of the maintainability of the suit
- instituted by the respondent nes. 1 and 2 respectively. Their suit is
non-maintainable not merely because of the failure to implead a

necessary party but owing lo the bar to a suit under Section 47 CPC

~ and Rule 99 of Order XXI CPC respectively,  Marcover, they are
transferees pendente lite of the judgment-debtor, which fact, by itself,

renders them ineligible to obtain any relief of declaration of titlo

and /or posscssion.

G. CONCLUSION

256. A conspectus of the aforesaid detailed discussion on the position of
law as regards the doctrine of lis pendens along with Rules 58, 89 to
92, 99 to 104 of Order XXI CPC respectively and Section 47 CPC is
as follows:
(i.) Section 52 of the 1882 Act embodying the doctrine of lis
pendens would apply to suits where any right to the property
In question is directly and specifically in issuc. Whether any
right in the property was dircctly and specifically in

question in the suit would depend on the facts and
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circumstances of cach case. The doctrine cannaol bling ly b
made inapplicable to suits in which the plaint contains a
specific averment that the martgaged property be atlached
and sold in lfeu of the decree or a charge be created on the
property. If interpreted so, any judgment-debtor can render
the decree incapable of execution by transferring his interest

in the property during the pendency of such a suit.

(i) Rule 89 of Order XXI CPC provides an apportunity to any
person claiming an interest in the property sold or a person
acting for or on behalf of the persons having such interest,
another opportunity to save the property from the clutches
of the sale. A sine gua non for setting aside the sale undor this
rule would be the payment of the deposit as proscribed
therein within a period of sixly days from the date of the
sale. For the purposes of this rule, a pendente lite transferee of
the judgment-debtor would also fall under the ambit of the -

phrase “person claiming an interest in the praperty sold”,

(ifi.) Rule 890 of Order XX CPC provides that the sale shall be sel-
aside if there exists any material irrcgularity or fraud in
publishing or conducting the sale. Furthermore, such
material irregularity or fraud must cause 2 substantial
injury to the applicant under Rule 90, In other words, there
must be a direct nexus between the material irregularity or

fraud and the substantial injury caused to the applicant,
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{iv.) The words “material irregularity in publishing ar conducting it”
in Rule 90 would include any material irregularity or fraud
occurring at a stage prior to the proclamation of sale as well,
provided that the applicant did not have an opportunity to
raise or could not have raised such a grievance at the
appropriate time. Furthermore, the imere absence of or any
defect in the attachment, by itself, cannot be a ground for

® setting aside the sale under Rule 90, unless substantial
— injury is proved. The applicant must mako specific
averments as regards the alleged irregularities or fraud, and

convince the executing court that a substantial injury has

@ been caused to him as a consequence,

(v.) The absence of a saleable interest on part of the judgment-
debtor to the suit property cannot be brought in as a ground
under Rule 90 of Order XXI CPC. Such a ground would

h squarely fall within the ambit of Rule 38 of Order XX1 CPC,

if the sale is yet to be confirmed,

(vi.) Rule 92(3) of Order XXI CPC states that no person against
whom an order under Rule 92 is made {either confirming
the sale under Rule 92(1) or setting it aside under Rule 92(2))
can institute a separate suit in that regard, However, there
is a very narrow scope for a person Lo file a separate suit
despite the bar under Rule 92(3). The reason for such a

separate suit must be that the execution proceedings and the
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sale was without jurisdiction and therefore, a nullity and not

binding on the plaintiff who has instituted a separale suit,

(vii.)  Having said so, before holding such a scparate suit
instituted by a plaintiff alleging that the entire exccution
proceedings was without jurisdiction and therefore, the sale
was a nullity, maintainable, courts must bBe vigilant in
ensuring that the plaintiff was not a party Lo the original

o decree or a reprosentative of a party to the original decree,
as stated in Section 47 CPC, If so, instead of filing a scparate
suit, such persons must prefer an application under Section
47 CPC. Upon any failure to do so, their scparate suit would -
be hit by the bar contained in Section 47 CPC which

specifically uses the words “and np! by a separate suit”,

(viii) The term “third party™ under Rule 92(4) would mcan a
party other than the judgment-debtor, decree-holder or the (&8
auction-purchaser and would rofor to a party who has not
had his right, title or interost pis-g-ois the property in
question adjudicated under Rule 58, Rule 97 or Rule 99 of
Order XXTCPC respectively, To pat it very simply, the term
“third party” under Rule 92(4) would refer to g party who
5 extrancous to the original suil proceedings and the
proceedings under Order XXI CPC, and who cither has not
had his right, title or interest adjudicated or having the
oppoartunity to have his right, title or interest adjudicated,

has not availed such a remedy within the required time,
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Such a "third party” would also be someone who falls

outside the scope of Section 47 CPC,

(ix.) Rule 92{4) is not a provision which confers any right to the
third party to institute a suit for challenging the title of the
judgment-debtor to the property which is subject to the
execution proceedings. It is merely a procedural provision

h which states that such a suit must be instituted against the
— auction-purchaser, where the decree-holder and judgment-

debtor would be necessary parties.

o (x.) When a party other than the judgment-debtor, including a
third party, is dispossessed during the course of exccution
of a decree, the only remedy for such a dispossessed party
would liein filing an applicalion under Rule 99 complaining
of its dispossession. In such an application, all questions

ﬁ including that of the right, title and interest of the partics in
the proceeding, to the property, would be examined by the

s uling court,

(xi.) The words “may” used in Rule 99 along with the words “and
not by a separate suit” vsed in Rule 101, must not be read Lo
mean that a party who has been disposscssed has two
options i.e., to cither prefer an application under Rule 99 or
Lo file a separate suit, the moment they are dispossessed.
This would defeat the underlying object of the amendment

made to the scheme of Rules 99 to 104 respectively wherein
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the executing court has been specifically empowered to look
into the questions relating to the right, title and interest of
the parties, quite akin to that which would have been done
by way of a separate suit. Once the period of limitation for
preferring an application under Rule 99 lapses, the person
who has been dispossessed in the course of the cxecution of
the decree, including a third party, cannot file a separate suit
to circumvent or by-pass the said prescribed period of ~

limitation.

(xii.}  Rule 102 prevents the executing court from passing any
order under Rule 100 if it is found that the applicant under
Rule 99 is a transferee pendente lite of the judgment-debtor,
This again, cannot be construed as giving leeway to such a
person to institute a separate suit. We say so for the simple
reason that, even in the separate suit, the law would not look
favorably upon a pendente lite fransferee, and no relief of W
declaration of title and for possession would be granted to
him. His fate would be the same as under an application

under Rule 99,

(xiii.)  Therefore, - First, the separate suit instituted by the
respondent nos, 1 and 2 respectively would be non-
maintainable because they are representatives of the
judgment-debtor and the bar cnvisaged under Section 47
CPC would squarely apply to their case. Secondly, having
not availed the remedy under Rule 99 of Order X1 CPC
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within time, the separate suit instituted for the same relief{s)
would be barred. Thirdly, even if the aforesaid two reasons
assigned by us could be said to not affect the suit instituted
by the respondent nos. 1 and 2 respectively, they would still
not be entitled to the reliefs claimed owing to them being
pendente life transferees of the judgment-deblor whose

transaction would be hit by the doctrine of Iis pendens.

e
F= 257. Inlight of the aforcsaid, the High Court in its impugned judgment
could be said to have committed an error by preoccupying itself
with the allegations of fraud made by the respondents nos. 1 and 2
o respectively and ignoring the true essence of the provisions under
Section 47 and Order XX CPC respectively, in holding the suit to be
maintainable. If the approach laken by the impugned decision i.e,
that fraud vitiates everything, is endorsed, especially in the context
of an auction sale conducted by the executing court, then Rule 90 of
& Order XX1 CPC which is time-bound and which deals with the very
= same aspect Lo, material irregularities or fraud in conducting or

pub]iahing the sale, would be rendered obsolete. Courts must be
vigilant as to when the plaintiff is invoking grounds which
otherwise could be said to fall under the scope of Rule 90 of Order
AXTCPCand when the grounds raised by the plaintiff are such that
the entire execution proceedings and the consequent sale suffered

from the want of jurisdiction and / or was a nullity.
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The impugned judgment also seems to have missed the key aspect
that the respondent nos. 1 and 2 respectively ave transferees pendente

lite of one of the judgment deblors.

In the result, the appeal succeods and is hercby allowed.

Before we close the present matter, wo consider it apposite {o point

out that the peculiarity of the facts and circumstances of this case

has not cscaped our atention. We have given a considerable
amount of thought and we believe that we should put all the
disputes between the parties herein to rest, once and for all, We
seriously considered whether wo could grant any other rolief to the

respondent nos. 1 and 2 respectively, at this stage,

What has predominantly weighed with us is that the sale deeds in
favour of the respondent nos. 1 and 2 respectively were executed by
their vendor in the year 1985, We are now in the year 2025. More
than 40 years have passed by. It would be a long and taxing battle
for respondent nos. 1 and 2 respectively o recover the sale

consideration paid by them to the respondent no, 3.

We have taken note of the fact that the original vendor ie,
respondent no. 3 before us, was one of the judgment-debtors, We
are also cognizant of the fact that appellants-auction purchasers
before us are none other than the nephews of the original vendor
Le, respondent no. 3, Amongst assigning several ather FeAsOns, we
have alrcady indicated that the factum of such a relationship

between the auction-purchasers and judgment-debtor(s) could not

Page 170 of 172



have been raised as a ground to make the separate suit instituted by
the respondent nos, 1 and 2 respectively, maintainable. All such
allegations may constitule material irregularity or fraud in
publishing or conducting the sale, which would instead fall within
the: purview of Rule 90 of Order XXI CPC and such an application
has to be made in a timely manner before the executing court.
However, in the course of assessing whether we could direct the
payment of any amount from the respondent no.3-vendor, the
counsel for the appellants-auction purchasers fairly conceded that
since his clients are the nephews of the vendor, thoy would be
willing to pay a fair amount to the respondent nos. 1 and 2

re.speclivui}'.

263. In such circumstances referred to above, we do not wish to su bject
the respondent nos. 1 and 2 respeclively to a fresh yet arduous
round of litigation for the limited relief of recovery of money from

the original vendor i.c., respondent no.3,

264. In the peculiar facts and circumstances of the present case and with
a view to do substantial justice, we direct that the appellants pay a
sum of Rs. 75,00,000/- to the respondent nos. 1 and 2 respectively,
within a period of 6 months from the date of this judgment. The
failure to pay the aforesaid sum within such a period would attract

an intercst at the rate of 12% per annum il the date of payment.

265. In the event of any default by the appellants herein in complying
with the aforesaid directions, the respondent nos. 1 and 2

respectively, would be at liberty to move to this Court,
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266. Pending applications, if any, shall stand disposed of,

267. Registry shall circulate one copy each of this judgment to all the

High Courts. e
(J. B. PARDIWALA) ﬂ
s - ___--l:—
s/~
i 7

R. MAHADEV A .

‘ N v
New Delhi,
15" December, 2025,

-
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