THE HIGH COURT OF ORISSA: CUTTACK
No. XI-44/2025/..| 527002 Dated.. S/l u" ...

From;

Dr. Bhagyalaxmi Rath,
Registrar General

1o

The District & Sessions Judge,..........cccciviiemicnrannaas (All)

Sub.: Ferwarding of the Judgment dated 7'" October, 2025 passed
in Petition for Special Leave to Appeal (C) No. 19767 of 2025
titled “Lifestyle Equities C.V. & Anr. Vrs. Amazon
Technologies INC.” by Hon'ble the Supreme Court of India
relating to the grant of stay of execution of decrees,
including money decrees, under Order XLI Rule 5 of the
Code of Civil Procedure, 1908

=ir,

With reference to the subject cited above, 1 am directed to forward
herewith a copy of the Judgment dated 7™ October, 2025 passed in Petition
for Special Leave to Appeal (C) No, 19767 of 2025 titled "Lifestyle Equities
C.V. & Anr. Vrs. Amazon Technologies INC." by Hon'ble the Supreme Court
of India relating to the grant of stay of execution of decrees, including
money decrees, under Order XLI Rule 5 of the Code of Civil Procedure,
1908, for yvour information and further circulation amongst all the Judicial
Officers working In vour respective judgeships for their Information and

necessary guidance.

Yours faithfully,

-

Encl.! As above. 5'| WA
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REGISTRAR GENERAL
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The Member, 2™, MACT (S0), Berhampur
The Judge, Family Court, Berhampur ! The Spl. Judge (Vig.), Berhampur
The Additional District Judge-cum-Spl. Court under POCS0 Act, Berhampur
The Ad-hoc Additional District Judge, (FTSC) under POCS0 Act, Berhampur
The Presiding Officer, Designated Court under OPID Act, Berhampur
The 1% /2" 3" Addl. District Judge, Berhampur
The Addl, District Judge (LR & LTV), Berhampur
The Additional District Judge, Aska ! Bhanjanagar / Chatrapur / Khallikote / Kodala
The Chief Judicial Magistrate, Ganjam, Berhampur
The Addl, Chial Judicial Magisitate, Barhampsur
The ASJ-cum-Registrar, Civil Courts, Berhampur
The Civil Judge {Sr. Divn), Berharmpur
The Civil Judge {Sr. Divn.}, Askal Bhanjanagar / Chatrapur! Hinjilicut! Ehallikete) Kodalkal
Purushattampurn’ Sorada’ Digapahandi
The Civil Judge {Sr. Divn.} (Commercial Court), Barhampur
The 171 2™ Additional Chal Judge {Sr. Divn.), Berhampur
The Civil Judge {Sr. Divn.) (LR & LTV, Berhampur
The Civil Judge, Berhampur ! The Civil Judge-cum-JMFC, Aska
The SDJM, Berhampur / Bhanjanagar / Chatrapur
The J.M.F.C{Rural) (Cog.Taking. ), Barhampur
The JMFC Azka (Cog.) f Bhanjanagar / Buguda / Chatrapur [ Digapahandi F Hinjilicut /
Jagannathprasad! Kablsuryanagar § Khallikote F Kodala ¢ Patrapur § Polasara |
Purushottampur / Seragada / Soroda
The Myayadhikar, Gramnyayalaya, Sanakhemund
The JMFC (Transport}, Berhampur 7 All the JMFCs, Berhampur' Azka
The Execufive Assistant, District Court, Ganjam, Berhampur
The Court Manager, District Court, Ganjam, Berhamgpur
The Pesh&ar, District Court, Ganiam, Berhampur
for information and necessary guidancea,
The Systern Officer, District Courl, Ganjam, Berhampur for information with a direction to
upload the same on the Official Website of Ganjam Judgeeship for general information.

Guard file. p__._,.?

Regisirar,
Civil Courts, Barfiampur,
24/ 3005
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IN THE SUPREME COURT OF INDIA
EXTRAORDINARY APPELLATE JURISDICTION

Petition for Special Leave to Appeal (C] No. 19767 of 2025

LIFESTYLE EQUITIES C.V. & ANR. ...PETITIONER(S)
VERSUS 25128663
AMAZON TECHNOLOGIES INC. ...RESPONDENT

JUDGMENT QQ._“ ;



J.B. PARDIWALA J.,

For the convenience of exposition, this Judgment is divided

into the following parts:-

INDEX

A. FACTUAL MATRIX .....‘,,.“3

OF THE DEFE—HD.H.NTE.................,...“...m.“.,... -
E. ANALYSIS .+...........,...,,.......+.m.+...‘-,............“,,...,....,...+........ 16
i. History of the Legislation in Question T e s R R LT

il Principles required to be followed while Interpreting o Provision of w
Statute....... .. P R S s o R
i, Decisions ol various High Courts on the subjoct.....,.. . R

w. Meaning and Import of “sufficient cause” under Order XLI Rule aof the
e, SN R IRTE .

v. Service of Summons and Irregularity in the Service of Summaons R, L=

vi. Reading of Section 36 of the Arbitration Act and Order XLI Rule 3 and

Hule 5 respectively of the Cpe

vi. Relevan aspects which the High Court looked intn lor the purpose of

granting unconditional RO i s

F. CONCLUSION .. ... e na s saaee e
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Our Order dated 24.09.2025 passed in the instant petition reads thus;

“1. Exemption Application is allowed.

2. Heard Mr. Mukul Rohatgi and Mr. Gaurav
Pachnanda, the learned Senior counsel appearing
Jor the petitioners and Dr. Ablishek Manu
Singhwi, Mr. Neeraj Kishan Kaul and Mr, Arvind
Nigam, the learned Senior counsel appearing for
the respondent.

3. We are of the mew that there is no good reason
Jor us fo interfere with the impugned Judgment
and Order passed by the High Court.

4. The Special Leawve Petition is, accordingly,
dismissed,

3. In view of the dismissal of the Special Leave
Petitton, no orders are required to be passed on
the application for intervention/impleadment and
the same stands disposed of.

6. However, reasons to follme by a separate

Order.”
This petition arises from the judgment and order passed by the High
Court of Delhi, dated 01.07.2052 in the CM Application No. 26455 of
2025 filed in the RFA[O.S.)(COMM) No.11 of 2025 by which the
application filed by the respondent herein (judgment debtor-original
defendant] under Order XLl Rule 5(1) and Rule 5(3) of the Civil
Procedure Code, 1908, (for short, “the CPC") respectively came to be
allowed, and thereby the Court staved the operation of the judgment
and moncy decrce dated 25.02.2025 passed by a learned Single Judge
in the suit instituted by the petitioner herein. In short, the Division
Bench of the High Court granted stay of the execution of the money
decree sufiered by the respondent herein without insisting for the

deposit of the decretal amount.
For the sake of convenience, the petitioners herein shall be referred to

as Lhe vriginal plaantills and the respondent herein shall be referred to

as the original defendant.
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A. FACTUAL MATRIX

The plaintiffs along with its subsidiarics and licensees claim to be
engaged in the business of manufaﬁhmE, distribution and sale o7 4
wide range of products including garments, apparels, footwear for men,
women and children, furniture, textiles, watches and other
lifestyle /personal care products under the trademark Beverly Hills Polo
Club (hereinafter referred to as, "BHPC"),

The plaintiff No. | is an Amsterdam  based Company and is the
proprietor of the BHPC trademark and claims to hold exclusive rigﬂ

for its uge and commercialisation. The BlIPC lrademark consists of a

The plaintiff na. 2 is the lieensee of the said trademark pursuant ta Lﬁ

Master License and Licensing Serviee Agreement dated 20.05.2008,

The plaintifis instituted Civil Sui [COMM) No. 443 of 2020 in the Delh;
High Court, inter alia, secking Rermanent injunction and damages

Against the defendant for the alleged infringement of their registeted
trademark BHPC,

It is the case of the plaintiffs that they are the rightful proprietors of
the BHPC Mark which enjoys extensive goodwill and recognition in the
domestic and International markets, The plaintiffs instituted the suit
contending that the defendant has been uniawfully using a mark
identically or deceptively similar 1o the plaintiffs’ trademarlk, thereby

vialating their staty tory and common law rights.
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i
49, In such circumstances referred to above, the plaintiffs prayed for the

following reliefs:

*a. Decree for permanent njunction restraining
die Defendants, s partners, directors,
shareholders or proprietor as the case may be, its
assigns in  business, franchisees affiliates,
subsidiaries, licensees, and agents from selling,
offering for sale, advertising, directly or indirectly
dealing in any products or reproducing or using in
any manner whatsoever, the Infringing Logo
Mark or any olther trade mark or logo/device,
which is tdentical to and/ or deceptively similar to,
or is a deceplive vartant of, and/or includes the
Plaintiffs' well known Logo Mark amounting to
infringement of the Flaintiffs' registered trade
marks as disclosed in the Flaint.

h. Decree for permanent injunction restraining the
Defendanls, its partners, directors, shareholders
or proprietor as the case may be, ifs assigns in
business, franchisees, affilinates, subsidiaries,
licensees and agents from selling, offering for
sale, advertising, directly or indirectly dealing in
any products or reproducing or using in any
manner whalsoever, the infringing Logo Mark or
any other trade mark or logo/device, which is
identical to and/or deceptively similar lo or
imitation of, or is o deceptive varnant of, and/or
includes the Plaintiffs' artistic Logo Mark
amouniing to infrngement of the Plaintiffs
copyright in the said logo.

c. Decree for permanent injunction restraining the
Defendants, its partners, directors, shareholders
or proprietor as the case may be, ils assigns in
business, franchisees, affiliales, subsidiaries,
licensees and agents from selling, offering for
sale, advertising, directly or indirectly dealing in
any products or using in any manner whatever,
the infringing Loge Mark or any other mark or
logo/ dewice, which is identical to, or is a deceptive
variant of and/or deceptively similar to and/or
includes the Plaintif’s well known Logo Mark
amauriling o passmg off of lhe goods/ services
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and/or business of the Defendants for those of
the Plaintiffs, dilution of goodwill and unfair
competition.

d. A decree for delivery up af all products and
material including stationery, visiting eards, hill
boards, brochures, promotional material, lefior
heads, cash memas, sign boards, sign posts,
leaflets, cartons, or any other itermns af
whatsoever, bearing the nfringing Logo Mark
and/or any other mark, logo or device which may
be identical and/or de:eptfm!y similar, or is g
deceptive variant ofand/orincludes the Flaintiff's
well-kriown Logo Mark. ?

€. A decree for damages amounting to Rs.
2,00,05,000/ (Rupees Tiwo Crores and Fiue
Thousand only) or an Y such amount as found due
in favour of the Plaintiffs. The Plaintiffs submit
that the valuation of darnages is an approximate
figure only, and the Plaintiffs undertake to pay
Sfurther Court fees as may be determined by this e'
Hon'ble Court wupon the damages that the
Plaintiffs are able to prove in the course of trial

I An order for randition of accounts of projits in

faveur of the Pluintiffs  and against  the

Defendants to ascertain the profits made by
Defendants through sale of its apparel products .
or any other products which bear the infringing

Logoe Mark., The Court fees as and when the

decounts of profit are determined precisely and

accurately in the course of trial, and wpon

disclosure of profits made oy the Defendants.

g. An order awarding costs of this suit to the
Plaintiffs;

h. Any other and further relieffs) as this Hon'ble

Court may deem fit aned proper to meet the encds
af justice,”

10. It appears from the materials on record that in the suit filed by Lhe

plaintiffs there were three defendants including the respondent herein
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11.

12,

13.

as the original defendant No. 1. The plaint computed the damagas
claimed from all the delendants to the tune of Rs. 2,00,05,000/-
(Rupees Twa Crore and Five Thousand Only), or such other amount as

the court would find it to be payable.

It further appears that the defendant No. 1 was proceeded ex parte vide
Order dated 20.04.2022, Of the remaining two defendants, the suit was
decreed against the defendant No. 2 for Rs. 4,78,484 /- vide the Order
dated 02.03.2023. The very same order deleted the defendant No. 3

from the array of parties,

In such circumstances, the respondent before us is the only cefendant

now contesting the litigation.

It appears that upon institution of the suit by the plaintiffs the followirg
Order dated 12.10.2020 came to be passed:

“1. Allowed, subject to all jusi exceptions.

2. Original documents, if any, be filed within fwo
weeks of the resumption of the normal functioning
of the Court.

3. Application is disposed of.

LA 9256/2020 funder Order XI Rule |
(4) Commercial Courts Act)

1. Additional documents, if any, be filed witfun 30
days.

2. Application is disposed of.

Signing Date:13.10.2020 07:06:56 This file is
digitally signed by PS to HMJ Mukta Gupta
CSICOMM) 443/2020 LA, 925472020 junder
Order XXXIX Rule 1 and 2 CPC)

1. Plaint be registered as o suil.

3 Jusye swmmons in the suit and rnodce m the
application to the defendants.
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3. Learned counsel for the defendant No.2 and
defendant No.3 accepl summons in the syit arned
notice in the application,

4. Summons in the suit and notice in the
application be now issued to defendant No.] on
the plaintiff laking steps through emai! and
whatsapp, returnable before this Court on 2nd
February, 2021,

5. Written statement and reply affidavit along

notice in the application,

6. Replication and rejoinder affidavit, along with
affidavit of admission/denial, be Siled within
three weeks thereafier

7. Case nf the plamntiff is that (he plaintiff’ is q
brand-owner of "BEVERLY HILLS POLO CLURB"
which was established by its predecessors in the
Yyear 1981, The first registration for the trademeark
"BEVERLY HILLS POLO CLUB® was applied on
Jrd December, 1992 qnd thereafter the plaintiff

The mark of the Piaintiff is a device mark, thet is,
and the plaintiff is the owner of the registered
trademark and the copyright thereof,

8. Grievance in the present suit of the plaintiff is
limited to defendeant No.l which is g qroup
tompany of defendant No.3 but not working as an
I'H:Ermedr'uq; but is selfing its own brand, copying
the logo of the plaintiff gs... . It is thus claimed
that by infringing the Plaintiff's device mark as
also the copyright in the logo, the defendant No. |
is selling its goods representing them to be as the
plaintiff's brand. Learned counsel further states
that defendant No.2 ie selling the products of the

Y. None appears on behalf of defendant Ne. i
despite advanee notice however, learned counsel
Jor defendant Na. 3, that 15, Amazon Seller Service
Pul. Ltd, enters appearance and states that in an
earlier suit filed by the platntiff being CSCOMM)
MOIS/2018 Lifest ble Equities C.V. and Ors. s,
Amazon Seller Services Put, Lid - Vide order dated
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16th July, 2018, this Court had already directed
the defendant No.3 to take down the URLs
wherein the' brand/logo/device mark of the
plaintiff is copied including those menticned in
the plaint and as and when the plaintiff gives any
further information in this regard. Lezarned
counsel for the defendant No.3 states that since
the defendant No.3 is covered by the said order
of this Court dated 16th July, 2018, no fresh suit
is maintainable and the plaintiff was only
required to intimate the same to the defendant
No.3 and hence the present suit is mala fide.

10, Learned counsel for the defendant No.2 states
that the defendant No.2 has already taker down
the listing and will further investigate into the
matter and take down any further listing which (s
either on the defendant No.3's platform or any
other platform.

11. Case of the plaintiff is that in the earlier suif,
that is, CS (COMM) No.1015/2018, the plaintiff
had impleaded parties who were selling thewr
products on the defendant No.3's listing by
infringing the plaintiff's device mark and the
copyright and in the earlier suit the defendant
No.1 was not a party and in the present suil, not
only does the plaintiff seek delisting of the brand
of the defendant No.l from the defendant No. 3's
platform but also seeks the relief of inunction
against the defendant No.l which is infringing
and diluting the plaintiffs mark by selling s
products on a much cheaper rates representing o
be that of the plaintiff.

12, Considering that the defendant No.0 is a
separate entity, this Court is prima facie of the
vietw that the present suit would be maintainable.
From the averments in the plaint as also the
documents filed therewith, this Court finds that
the plaintiff has made out a prima facie case in
its favour and in case no ex-parte od-nterim
injunction is granted, the plaintiff would suffer an
irreparable loss. Balance of convenience alsa lies
in favour of the plaintiff. Consequently, [l the
next date of hearing, defendant No.l and
defendant No.2, their Partners, Oirectors,
Proprietors, Shareholders, Affiliates, Licensees,
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14.

Agents etc. are restrained from selling, offering for
sell, advertising, directly or tndirectly dealing in
any products or reproducing or using in any
manner iwhatsoever the mfringing loge mark
which isg ide::ﬁcmﬂ'y,-":i’ecep!ivety similar to the
plaintiff's logo mark "BEVERLY HILLS POLO
CLUB". I the meantime, defendant No.3 is
directed to take down the Products of the
defendant No. 1 with the infringing logo within 72
hours of the URLs being provided by the plaintiff,
13. Compliance under Order XXXIX Rule 3
CPC be made within one week.”

Thus, the Court while registering the Plaint as a suit noted that I“_';:
defendant MNo. 1, ie., the respondent before us despite an advance
notice failed to enter dppearance, and accordj ngly granted an ex parte
ad Interim Injunction restraining the dufendam_a, their partners,
directors, proprietors, shareholders, eto., from selling, offering for se

advertising, directly or indirecily dealing in any products which is

identically /deceptively similar to the plaintiffs’ logo mark “Brper

The suit ultimately came to be adjudicated ex parte, and came to be
decreed in favour of the plaintiffs and against the defendant No. | “:
the respondent before us in the following terms:

“121. The suit is accordingly decreed as under in
favour of Flaintiffs and against Defendant No. ]
in the following terms:

(i} A decree of permanent infunction is granted i
terms of paragraphs 64fa), (b) and fc) of the plaint,
(i} A decree af damages to the tune af F38.78
million as on date Rs. 336.02.5?,4’_1013.{?1?;‘ s
granted in favour of the Plaintiffs  against
Defendant No, 1. Ifthe said amount is paidd within
three months, no interest would be liahle 1o he
paid. However, if the same is not peaid by the
Defendant No. 1, interest @ 5% per annum would
he payable fram the date af this fudgment uniil
the full realization of the said amount
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17

fiiil A decree of costs to the tune af K=
3.23,10,966.60/ - along with the Court Fee.

122 The details of the relief granted are
summarized below:

| S.NO. DECREE AMOUNT/ TERMS
_ DETAILS e
1 Compensatory
Damages
1A Lost Royalties | USD 33.78 millon
B (Rs.292,70,37,000,00/)
1B Increased LISD & mullion
Advertising & | (Rs.43,32,50,000.00/-)
Promaotional
Expenses
iC Total USD 38.78 million
Compensatory | (Ks5.336,02,8 7,000.00/)
: Damages - o
2 Costs R5.3,23,10,966.60/ -
alorg with the Tourt
2 FEEF i — -
b Grand Total Rs.339,25,97,966.60/ -
(Damages + + Court Fee
Costs) L e )

123. Decree sheet be drawn up in the above
terms.

124. The suit along with all pending applications,
if any are disposed of.”

The defendant being dissatisfied with the judgmen: and money decree
passed by the learned Single Judge of the H igh Court challenged the
same by filing RFA (0.8.) (COMM) No. 11 of 2025.

In the appeal filed by the defendant, an application was filed under
Order XLI Rule 5(1) and Rule 5(3) of the CPC respectively, seeking stay
of the eperation of judgment and money decree passed by the learned

Single Judge referred wo above.

Page 30 of T3
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18.

19.

20.

-

i

The Division Bench of the High Court after hearing the decree-holders

and the judgment-debtor allowed the stay application in the following
terms:

"181. We, therefore, dispose of the present
application by staying the aperation of the
impugned judgment dated 25 February 2025,
passed by the learned Single Judge, insofar as it
awards damages of Rs, 336,02,87,000/-, and
costs of Rs. 3,23, 10,966. G0/ -,

182, This shall, however, bhe subject to an
undertaking being furnished by the appellant
Amazon Tech to comply with the impugned
Judgment, in the epent af its failing in the present ’
appeal, to be furnished with the Registry af this
Court within a period of two weeks from
pPronouncement of the present Judgrment,

183. CM Appl 26455/ 2025 stands flowed to the
aforesaid extent.

184, Observations and findings contained in the
Present judgment, we clarify, are oniy intended tao 0
be prima facie and for the purposes of disposing
of the present application. They shall not be
binding on Court while deciding the present
appeal "

In such circumstance referred ta above; the original plaintiffs /decree-

holders are here before us with the present petition. W/

B. SUBMISSIONS ON BEHALF OF THE PLAINTIFFS
Mr. Mukul Rohatgi and Mr. Gaurav Pachnanda, the learned Senior

Counsel appearing for the plaintiffs submitted that the Division Berich
of the High Court committed an CErCEIOUS error in granting the benefit
of uncenditional stay of the execution of money decree. [t was
vehemently submitted that the impugned judgment and order passed
by the Division Bench of the High Court is in gross vielation and
Magrant disregard of the mandatory provisions of Order XLi Rule 5(1)
and Rule 5(3) of the CPC respectively.
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21,

22,

23,

Mr. Rohatgi vehemently submitted that impugned judgment and order
is erroneous on all counts. According to the learned Senior Counsel,
the High Court is not correct in saying thal there was no valid service

of summons to the defendant.

The learned Senior Counsel vehemently submitted that Order XLI Rule
1(3) of the CPC makes it abundantly clear that in an appeal against a
decree for payment of amount, the appellant is obliged in law, within
the time permitted by the Appellate Court, to deposit the amount
awarded or furnish such security in respect thereof as the Court may
think fit. He laid much stress on the fact that under Order XLI Rule
5{3) of the CPC a deposit or security, is a condition precedent for an

order by the Appellate Court staying the execution of the decree.

In other waords, according to the learned Senior Counsel the provision
is mandatory in character. With a view to forlify the submissions noted
aforesaid, the learned Senior Counsel placed strong reliance on the
decision of this Courl in the case of Sihor Nagar Palika Bureau v.
Bhabhlubhai Virabhai & Co., reported in (2005) 4 SCC 1.

. 1t was vehemently argued that, if according to the defendant it is a case

of an ex parte decree, ie., decree passed without service of valid
summons, then why the defendant did not prefer any application under
Order IX Rule 13 of the CPC? Why defendant thought fit to prefer an

appeal against such so called ex parte decree?

. The learned Senior Counsel invited our attention to the second Proviso

to Order X Rule 13 of the CPC. Relving on the same, it was argued that
the defendant had the requisite knowledge of Lhe date of hearing and

had sullicient time to appear, file 1ts wntlen stalement, and to contest
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26

27.

28,

el

the suit. It was argued that the delivery of the suit papers anc the order
passed by the High Court dated 12,10.2020 granting ex pare
Injunction subject to compliance of Order XXXIX Rule 3 of the CpC
waould amount to adequate service of summons in accordance with law,
To fortify this submission reliance was placed on the decision of this
Court in the case of Sunil Poddar and Others v. Union Bank of
India, reported in (2008) 2 SCC 326, and the decision of the Delhj
High Court in the case of LT Foods Ltd. v. Saraswati Trading
Company, reported in 2022 SCC OnLine Del 3694,

-

It was alzo submitted by the learned Counsel that the Division Bench
of the High Court committed an egregious error in staying the money
decree on mere asking the defendant to furnish an underiaking on
oath, that in the cvent, if the appeal is dismissed the defendant shall
deposil the decretal amount. This according to the learned Senﬁ-

Counsel cannot be termed as adequate security,

In such eircumstances referred to above, the learned Senior Counsel
prayed that there being merit in his petition the same may be allowed
and the impugned Judgment and order be set astde, and furthcmhe
defendani may be directed to deposit the decretal amount with interest

n the court bhelow.

C. SUBMISSIONS ON BEHALF OF THE DEFENDANT
On the other hand, Dy, Abhishek Manu Singhvi, Mr. Neeraj Kishan

Kaul and Mr. Arving Nigam, the learned Senior Counsel dappearing for
the defendant, while vehemently opposing this petition submitted that
A0 error not fo speak of any error of law could be said g have been
committed by the High Court in passing the iImpugned Judgment and
order,
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30.

31.

33

The learned Senior Counsel submitted that all the relevant aspects of
the matter could be said to have been looked into by the Division Bench
painstakingly, and upon being fully convinced on all aspects, the
Division Bench in its discretion thought fit to grant the benefit of stay
of the execution of the money decree without insisting for Lhe deposit

of the decretal amount with interest or any other zangible security.

It was argued that the decision of this Court in Sthor Nagar Palika
(supra) upen which strong reliance has been placed on behalfl of the
petitioner is of no avail in view of the decision of this Court in Malwa

Strips Put. Limited v. Jyoti Limited, reported in (2009) 2 SCC 426.

It was pointed that in Malwa Strips (supra), this Court considered
Siher Nagar Palika (supra) and took the view that the waord “shall” in
Order XLI Rule 5 of the CPC is not mandatory, and if an exceptional
case is made out then it is always open for the Appellate Court to grant
the benefit of stay of the execution of a money decree without insisting

for deposit of the entire decretal amount with interest,

. It was argued that the Division Bench of the High Court was fully

convinced that not only any valid summons was not served upon the
defendants and the suit proceeded ex parie, but even on other counts,
the judgment and decree passed by the Court, prima facie, suffers from

various legal infirmitics

The learned Senior Counsel submitted that the Division Bench of the
High Court in its impugned judgment and order has recorded lew
shocking facts like the plaintiffs enhancing the claim of damages
consequently from Rs. 2 erore in the plaint to Rs. 3,780 crore al the

stape of wrillen submissions post triol, and thal 1oo without any
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34,

33

36,

—F

amendment and without putting the defendant to notice of such
enhanced claim without any basis in the pleadings. It was argued that
having regard to the ET0Ss perversities and illegalities writ large in the
decree and conduct of the suit proceedings, asking the defendant to
furnish security or deposit of any particular amount a5 a pre-condition
for stay would he wholly disproportionate and excessive,

In such circumstances refcrred to above, the learned Senior Counsel

prayved that there being no merit in the present petition the same may
be dismissed. e

D. REJOINDER TO THE SUBMISSIONS CANVASSED oON
BEHALF OF THE DEFENDANTS

Mr. Gaurav Pachnanda, the learned Seniop Counse] appearing for the
plaintiffs in rejoinder put forward an important submission, whi{:h*

must lake record and deal with the same.

The learned Senior Counsel invited nur attention to Section 36(3) of (e
Arbitration and Coneciliation Act, 1996 (for short, “the Arbitration
Act”). He would submit that the second Proviso attached Loy Ecﬂﬂn
36{3) of the Arbitration Act is an indication that ordinarily by applying
the principles of Order XL Rule 5 of the CPC, as mentioned in Section
36(3) of the Arbitration Act, the Court would net be empowered to

unconditionally stay an arbitration award or a judgment,

. In the alternative, the learned Senior Counsel sought o argue that,

even if it was to be understood that the second Proviso attached Lo
Section 36(3) of the Arbitration Act provides that insteard of exercising
discretion, the Court must grant unconditional stay in cases of fraud

and torruption, the same would lead to a logical inference that the
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39.

40,

41,

discretion to grant an unconditional stay under Order XL1 Rule 5 of the
CPC would be restricted to only cases of fraud or corruption, or grounds
that take colour from those two grounds and nol cases of an extreme

or egregious view on the merits of the adjudication.

E. ANALYSIS
Having heard the learned Senior Counsel appearing for the parties and

having gone through materials on record, the only question that falls
for our consideration is whether the Division Bench of the High Ceurt

commilled any error in passing the impugned judgment and order?

Before adverting to the rival submissions canvassed on cither side, we
must look into few relevant provisions of law and also look into few

decisions of this Court and various High Courts.

Order XLI Rule 1(3) of the CPC reads thus:-

“1. Form of appeal What to accompany
memorandum,-
A0

(3] Where the appeal is against a decree for
payment of money, the appellant shall, within
such time as the Appellate Court may allow,
deposit the amount disputed in the appeal or
Jurnish such security in respect thereof as the
Court may think fit."

Order XL1I Rule 5 of the CPC reads as under;-

“Order XLI Rule 5. Stay by Appellate Court.
(1) An appeal shall not operate as a stay of
proceedings under a decree or order appealed
from except so far as the Appellate Court may
arder, nor shall execution pf a decree be stayed
hy reason only of an appeal haing been
preferved from the decree; but the Appellate Court
may for sufficient cause order stay of execution of
such decree.
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Explanation-
An order by the Appellate Court Jor the stay of
execution of the decree shall be effective from
the date of the communication of such order to
the Court of first instance but an affidauit
sworn by the appellant, based on his personal
knowledge, stating that an order for the stay
of execution of the decree has been made by
the Appellate Court shall, pending the receipt
from the Appellate Court of the order for the
stay of execution or any order to the confrary,
be acted wpon by the Court of first instance.
(2) Stay by Court which passed the decree.
Where an  application is made for stay of
execution of an appealable decree before ihe ﬂ
expiration of the time allowed for appealing
therefrom, the Court which passed the decree
may on sufficient cause being shown order the
execution to be stayed,

(3} No order for stay of execution shail be macde
under sub-rule (1} or sub-rule (2} unless the Court e
making it is satisfied-

fa) that substantial loss may result to the party
applying for stay of execution unless the arder

i= made;
(b) that the application has been made wethout
unreasonable delay; and ﬁ

(€] that security has been given by the
apphcant for the due performance of such
decree or order as may witimately be binding
Lpon him,
(4} [Subfect to the provisions of sub-rude (3)). the
Courl may make an ex parte order for stay of
execution pending the hearing of the application.
(3) Notwithstanding anything contained in the
foregoing sub-rules, where the appellant fails to
make the deposit or furnish the security specified
i sub-rule (3) of rule 1, the Court shall not make
an order staying the execution of the decree.”
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42.

43.

Q4.

i. History of the Legislation in Question
The Bill No, 27 of 1974, being a Bill to amend the CPC and the

Limitation Act, 1963, was introduced in the Lok Sabha on April 8,

1974. The text of the Bill is found published in the Gazette of
India, Extraordinary dated April 8, 1974, in Part-1I, Section 2 at pages
203 to 293,

The Statement of Objects and Reasons accompanying the Bill recites 1n
paragraph 5 at page 295 that after carefully considering the
recommendations made by the Law Commission in its Twenty-seventh,
Fortieth, Fifty-fourth and Fifty-fifth Reports, the Government had
decided to bring forward the said Bill for the amendment of the Code of
Civil Procedure, 1908, keeping in view, among others, the following
basic considerations, namely:

i) that a ltigant should get a fair tnal in accordance with the

accepted principles of natural justice;

(i) that every effort should be made to expedite the disposal of civil

suits and proceedings, so that justice may not be delayed,;

(iii) that the procedure should not be complicated and should, to

the utmost extent possible, ensure fair deal to the poorer sections

of the community who do not have the means 10 engage a pleader

to defend their cases.

Clause 90 of the Bill provided for the amendment of Order XL In Rule
1 of Order XLI, after sub-rule (2), sub-rule (3} in the following terms

was sought to be introduced:

“f3) Where the appeal 1s aganst an order made in
axecution of a decree Jor puyment of money, Lhe
appellant shall, within such ime as the Appellute
Couwrt may allow, deposit the amount disputed in
the appeal or furnish such security in respect
thereof as the Court may think fit.”
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45,

46,

47.

(Emphasis su pplied)

In addition, the following provision was sought to be introduced by way
of amendment as sub-rule {1A), after sub-rule (1}, in Rule 3 of Order
XLI:

1A} Where the appellant fails to make the
deposit or furnish security specified in sub-rule {3)
of Rule 1, the Court shall reject the memorandum
uf appeal.”

Sub-rule (5) of Rule 5 of Order XLI. as now enacted, did not find p]ﬁjﬁ
in the Bill, in the same or any other form,

The Notes vn Clauses annexed to the Bill point out at page 336 that
Rule 1 of Order XLI was being amended by mtroduction of sub-rule 2
to provide for the deposit, or the furnishing of seCuUrity for deer

amount by judgment-debtor when the appeal is against an order made
in execution of a maney decree. As regards amendmerit of Rule 3 of
Order XLI by insertion of sub rule (1A), il was mentioned that —1e
Provision was meant to provide that where the appellant fails to make
the deposit of the decretal amount or to furnish security specit" in

sub-rule (3) of Rule I, the memaorandum of appeal shall be rejected.

Alter the Bill was introduced in Lok Sabha on April 8, 1974, the motion
for reference of the Bill to g Joi Mt Committee of the Houses was oy ed
in Lok Sabha on May 2, 1974, and it was Aadopted. The Rajva Sabha
concurred in the said motion on May 14, 1974, The Joint Commitzee
constituted accordingly submitted jts Report to Lok Sabha an April 1,
1976. The Report is found published al pages 804/3 tq S04 /34 in
the Gazette nf India, Extraordinary, Part-I1. Section 2 dated April 1,
1976. AL page 80421, the Joint Commitiee offered its observations in

paragraph 65 of the Report with regard to Clause 87 (¢ Yriginal clavse
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49,

0.

al.

90) of the Bill. The relevant portion from paragraph 65 of the Report of
the Joint Committee is extracted hereinbelow;

“65. Clause 87 (Original clause 90),—

(i) The Committee note that under the proposed

new sub-rule (1A) of Rule 3 in Order 41, if the

appellant fails either to deposit the amount

disputed in the appeal or o furnish securnty for

such amount, the memorandum of appeal shall be

rejected. The Committee feel that such a provision

will deprive a judgment-debtor having a good

case, to pursue the appeal on accournt of his

inability to deposit the disputed amount or to

Jfurrush security for such amount.”
The Committee is, therefore, of the opinion that in order to see that
Justice is done to both the parties, the proposed sub-rule might be
amended in such a way that neither the judgment-debtor 15 deprived
of his right to pursue the appeal nor the decree-holder is deprived of
the remedy. Proposed sub-rule (1A) has been amended to provide that
stay of execution of the decree will not be granted unless the deposit is

made or security is furnished and has been transposed as sub-rule (5)

of Rule 5.

Be it stated that the Committee made no specific recommendation in
regard to sub-rule (3] of Rule 1 of Order XLI proposed to be inserted by
priginal Clause 90 of the BEill. In other words, the Committee
recommended no change in the form or content of sub-rule (3) which
was proposed to be inserted by way of amendment in Rule 1 of Order
ALl. However, the Bill reported by the Committee incorporated a

matenal change in the said sub-rule which will be presently noticed.

The Code of Civil Procedure (Amendment) Bill, 1974 (Bill No. 273 of
1974) as reported hy the Jomnt Committee 13 found published in

the Gazette of India, Extraordinary, Pari-il, Section 2, dated April 1,
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1976 at pages 804 /35 to 804. At page 804 /111, Clause 87 finds place
and the relevant portions of the said clause are reproduced
hereinbelow:

"8Y. In the First Schedule, in Order 4 1,—
() Rule 1,—
AN

(b) after sub-rule (2), the Sfollowing sub-rules shall

be inserted, namely:
(3) Where the appeal is against a decree for
payment of money, the appellant shall, within
such time as the Appellate Court may allow,
deposil the amount disputed in the Gppeal or
furnish such security in respect thereof as the '
Court may think fit,*

(1)
A0

(iii) in rule 5,—

(a) ©
xR

(B2}
Xxx

5} Notuwnthstanding anything contained in the
foregoing sub-rules, where the appeliant fails to
make the deposit or furnish the securily specified a
tn sub-rule (3) of rule 1, the Court shall na: meake
an order staying the execution of the decree.”
[Emphasis supplied)

+ The Bill having been considered and passcd by both the Houses of

Parliament was enacted into the Code of Civil Procedure (Amendment)
Act, 1976 (No. 104 of 1976]. The Act received the assent of the President
of India on September 9. 1976, and it was published in the Gazette of
Inelic, Extravrdinary, Part-1l, Section- 1, dated September 10, 1976. The
material amendments, namely, the insertion of sub-rule (3) in Rule 1
and sub-rule (5) in Rule 5 of Order XLl were duly enacted and stod

inserted in the CPC by Section 87 of the Amendm=nt Act, which is 1o
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53,

be found at page 1337 of the Gazette, and they came into force on and
with effect from February 1, 1977,

The substance of the legislative history set oul hereinabove is that
Clause 90 of Bill No. 27 of 1974 stood materially altered as per clause
87 of Bill No. 27B of 1974, as reported by the Joint Committee, in the
following respects:

"(1) In sub-rule (3) of Rule 1 of Order 41, the
prouvision relating to the requirement of the
appellant depositing the amount disputed in the
appeal or furnishing such security in respect
therenf as the Court may think fit in cases where
the appeal is against an order made in execution
afa decree for payment of money was substituted
by the prowision requiring such deposit being
made or secwrity being furnished where the
appeal is against a decree for payment of money.

(2) Sub-rule (1A) of rule 3 of Order XLI requiring
the Cowrt to refect the memorandum of appeal
where the appellant fails to make the deposit or
SJurnish secunty specified in sub-rule (3) of Rule 1
of Order 41, was deleted.

(3) Sub-rule (5} was added in Rule 5 of Order 41
providing that where the appellant fails to make
the deposit or to furnish the security, the Court
shall not make an order staying the execution of
the decree.”

(Emphasis supplied)

. These changes are also found reflected in the Code of Civil Procedure

(Amendment) Act, 1978, and they now hind place in the parent Acz,
namcly, the CPC.

ii. Principles required to be followed while Interpreting a

Provision of a Statute

5. As the entire debate revolves around the interpretation of the provisions

of Order XLI Rule 5(1} and Rule 5{3) of the CPC respectively, we must
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o7

= ¥

discuss the well settled principles required to be followed while
interpreting a provision of a statute.

The well-settled principles Tequired to be followed by a court while
interpreting a provision of a statute is that the intention of tac
legislature is primarily to be gathered from the language used, and
conscquently, a construction which results in rejection of words as
meaningless, has to he avoided. It is not a sound principle of
construction to brush aside words or phrase in a statute as being
mapposite surplusage it they can have appropriate ﬂppljuﬂ:m!ﬁ
circumstances conceivably within the contermnplation of the statute. In
interpretation of statutes, the courts always presume that the
legislature inserted eves Y part thereof for a purpose and the legislative
intention is that every part of the statute should have effect. The
legislature is deemed not to waste its words, or to szy anything in vu“

[See: Mithilesh Singh v. Union ef India, reported in (2003) 3 sCC
309|.

Similarly, in the case of Padma Sundara Rao v. State of Tamil
Nadu, reported in [2002) 3 SCC 533, it was held that two pnncipﬂ of
construction — one relating to casus amissus, and the other in regard
to reading the statute as a whole appear to be well-settled. Under tre
first principle, the rule of CASHS OMISSUS cantiot ke supplied by tke
court except in the case of clear necessity, The rule of casus
orussus should not he readily inferred and for thet purpose, all the
parts of a statute or section must be construed together and CVery
clause of a section should be construed with reference to the context af
the statute and other clauses thereof, so that the construction to be
pPul on a particular provision makes A consistent cnactment of e

whole statute. This would be more so, if literal construction of
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particular clause leads to manifestly absurd or anomalous results,
which could not have been intended by the legislature. Therefare, if the
language is plain, there is no necessity of taking aid of external aid for

gathering the real intention of the legislature,

Over and above, we should bear in mind the following well-known rule
of interpretation of the statute reiterated by this Court in the case
of Union of India v. Deoki Nandan Agarwal, reported in 1992 Supp
(1) SCC 323:

“It is not the duty of the Court either to enlarge the
scope of the legislation or the intention of the

i RS

plain_and unambiguous. The Court cannot
rewrtte, recast or reframe the legislation for the
very good reason that it has no power to leqislate.
The power to legislale has not been conferred on
the Courts. The Court cannot add words to a

Assuming there is a defect or an omission in the
words used by the Legislature the Court could not
go to its aid to correct or make up the deficiency.
Courts shall decide what the law 1s and not whet
il should be. The Court of course ondopis a
construction which will carry out the obuious
intention of the Legislature but could not legisiate
itself, But to inwoke judicial activism to set al
naught legislative judgment is subversive of the
Constitutional  harmony and comity of
instrumentalities.”

(Emphasis supplied)

. Applying the aforesaid principles, if we read the plain language of Order

XLl Rule 1 sub-rule (3) of the CPC, we get the clear intention of the
legislature that deposit of the decretal amount, or giving security
thereol s nol a condition precedent for maintaining a money appeal,
and the court 15 vested with the diseretion to grant ime for depositing
such amount and giving security before disposal of the appeal, and at

the same time, the Appellate Court has also the power to extend the
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time by taking aid of Section 148 of the CPC. On the other hand, a less
grave consequence for non-compliance of such condition, was
envisaged, namely, to disentitle the appellant to the benefit of stay of
execution of the decree as provided in Rule 2(5) of Order XLI.

60. The aforesaid view has been expressed by this Court in the case of
Kayamuddin Shamsuddin Khan v. State Banic ef India, reported
in [1998) 8 8CC 676, wherein it has been held as follows:-

"f. The leamed counsel for the respondent hus
invited our attention to Sub-ruje (3) of Rule 1 of )
Qrder XLI in the CPC, as amended in the State of
Maharashira, which reads as wunder:

(3] Where the appeal is against a decree for

payment of money, the appellant shall, within

such time as the Appellate Court may allow,

deposit the amount disputed in the appeal or

furmish such security in respect thereof as the

Court may think fit: ﬁ

Provided that the Court may dispense with the

deposil or security where it deems fit to do s0

for sufficient cause.®
7. The submission of the leamed counsel for the
resporident s that the High Court was right in
guang the direction regarding the deposit of Rs
75,000 as per the aforesaid provision and since e
the appellant has failed to comply with the same
the appeal has been rnightly directed to he
dismissed, We. however, find that the anly
tonsequence  for non-compliance with  the
direction given under Sub-rule (3] of Rule 1 of
Order XI.d is as provided in Sub- rule fa) af Rule 5
aof Order XLI which reads as under:

() Notwithstanding anything contained in the

forequing sub-rules, where the appellant fails

to make the deposit or furnish the securty

specified in Sub-rule (3) of Rule I, the Court

shall not make an order staying the execution

of the decree_ ”

61. It may be appesite 1o observe that this Court in the aforesaid decision

wag dealing with the interpretation of Order XLI Rule 1{3) of the CPpC.
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62.

63.

as amended in the State of Maharashtra, where the appellate Court
has power Lo dispense with making deposit or security in fit and proper

CehEts.

In Malwa Strips (supra) this Court interpreted Order XLI Rule 1(3) ol
the Code as provided in the Central legislation, i.e., the CPC, and held
that the said provision although couched with thz expression “shall”
yet must be read as directory and not mandatory. It quoted wizh

approval the ratio laid down in Eayamuddin (supra).

In view of the law declared by this Court in Kayamuddin (supra) and
Malwa Strips (supra), there is no escape from the conclusion that the
ohligation under Order XL1 Rule 1(3) is not mandatory but directory n
nature, and failure to comply with the same shall not result in rejecticn
of the appeal, but would disentitle the appellant the benefit of stay of

execution of the money decree.

. The provisions of Order XLI Rule 5 of the CPC govern the question of

grant or refusal of stay of execution of the decree by the appellate
court. A mere reading of the provision makes it clear that it does not
make any distinction between a money decree and other decrees. The
powers of the Appellate Court to order stay of execution of the decree
are noi fettered in any way if there is "sufficient cause” for passing
suich an order. Even with regard to money decrees, the discretion of
the court is circumscribed by the same limitations imposed under
the provisions of Order XLI Rule 5. There is no reason why decrees
for payment of maney should receive a consideration different from
the ather decrees in the matter of stay pending appeals. In suitable
cases, where the court is satisfied that substantial loss may result to

the applicant, if ne stay is granted or there are any cxceplional
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65,

67,

ci reumstances,

without any condition whatsoever, Otherwise, in the absence of any

exceptional circumstance, money decree ordinarily would not be

stayed uncenditionally from its execution by the appellate court

pending the final disposal of appeal on its own merits,

Mere filing of an appeal would not operate ag stay of execulion of

decree, but the Appellate Court may, for “sufficient cause”, order stay

of execution of deeres The other relevant part of the rule is contained

in sub-rule (3] of Rule 5 of Order XLI.

As per the provisions of sutiy)

rule (3) of Rule 5 of Order XLI, the Court has to see:
(1} whether there will he substantial loss to the party applying for

stay,

(2] whether the application has been made without unreas

delay: and

onahle

(3} whether security has been giveri by the applicant [or due

Performance of the decree,

Thus, the provisions of the Rule are very elear and they do not make

any distinction between money decrees and other types of rlcc:nzf::ﬁ

This Court in Sithor Nagar Palika (supra), observed the following as

regards the power of the Appellate Court to stay the decree in first

appeal:-

“Order 41 Rule I3) CPC provides that in an
appeal against a decree for payment of armoun!
the appellant shall, within the time permitied by
the appeilate court, deposit the amount disputerd
n the appeal or furnish such Securily in respect
thereofas the court fiiay think fit, Linder Crder 4 |
Rule 5(5), o deposit or Security, a5 abovesaid. is

a_ condition precedent  for @n grder by the

appallate

COWE stawing the execution of the
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' t. Needl 1 seretio
is to be sed judict and no trarl
de ] acts reumstanee

given case, Ordinarily, execution of a money
decree is not stayed inasmuch as satisfaction of
money decree does not_amount to irreparable
injury and in the event of the appeal being
allowed, the remedy of restitution is always
available to the successful parfy, Still the power
iz there, of course a discretionary power, and is
meant to be exercised in appropriate cases,”
(Emphasis supplied)

A&, In Atma Ram Properties (P) Ltd. v. Federal Motors (F) Ltd.,
reported in (2005) 1 8CC 705, this Court while deciding a litigation
arising from the Delhi Rent Control Act, 1958 observed as under:-

“6. The order of eviction passed by the Rent
Controller s appealable o the Rent Control
Tribunal under Section 38 af the Act. There is no
specific provision in the Act conferring power on
the Tribunal to grant stay on the execution of the
order of eviction passed by the Controller, but
sub-section [3) of Section 38 confers the Tribunal
with all the powers vested in a court under the
Code of Civil Procedure, 1908 while hearing an
appeal. The provision empowers the Tribunal to
pass an order of stay by reference to Rule 5 of
Order 41 of the Code of Civil Procedure, 1908
thersinafier “the Code” for short). This position
was not disputed by the learned Senior Counsel
appearing for either af the parties,
K

8, Il is well settled that mere preferving of an
appeal does not operate as stay on the decree or
order appealed against rior on the proceedings
the court below. A prayer for the grant of stay of
proceedings or on the execulion of decree ur ot cdesr
appealed against has o be specifically made to
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the appellate court and the appellate court has

discretion to grant an order of stay or to refluse the
same. 1y, tor, ind] 1

rn t el i its of his
55 1 Bue he [ being allowed
This consideration is pitted ang welghed cogins
£ t ni consideration: why skhoul
ted af i of the decree or er 5
5 e 7] defeate

hins ] Lrisdiction & Su oF
orum, Still the guestion which the cour dealing
With g prayer for the qrant of stay asks itself is-
huy the status revaitltng on the date the

decree gnd/or  the date of making of the

a I for sta nat gllotred to contin b

granting stay, and not the question why the stay

shoyld be grarited.
9. |...fln our opinion, while granting an order of
stay under Order 41 Rule 5 CI, the appellate

court does hauve J'*»_m;;_-:_e_‘ie:t.{ﬂL!fa_.;aut_._iizﬁ_p_w:ry
seeking stay order on such terms as would
reasonably compensate the party _Successful at
the end of the appeal insofar as those
proceedings are concerned. Thus, for example,
though a_decree for payment of money is not
ordinarily stayed by the appellate court, yet, if i
exercises its jurisdiction to grant stay in_an
exceptional case it may direct the appellant to
make payment of the decretal amount  uith
Interest as a cordition precedent to the grant af
stay, though the decree under appeal does not
make provision for payment of interest by the

Hdgment-dehtor ta_the decree-holder. Robust
Lommon _sense, commen knowledge of hu man
affairs and events gained by judicial experience

and judicially noticeable fucts, oiver and above
the material available on record — all these
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provide useful inputs as relevant facts for .
exercise of discretion while passing an order and
formulating the terms to put the parties or. [...]"

(Emphasis supplied)

69, In Malwa Strips (supra), this Court after looking into the decision
in Sihor Nagar Palika (supra)] observed as under :-

“9. In terms of sub-rule (5) of Rule 5 of Order 41,
the court shall not make an order staying the
execution of the decree notwithstanding anything
contained in the foregoing sub-rules, where the
appellant fails to make the deposit or furnish the
security specified in sub-rule (3] of Rule 1. ‘Ae will
ﬁ proceed on the assumption that although the
CJ word “shall” has been used in Order 41 Rule 1(3}
of the Code, the same 1s not mandatory tn
character, and, thus, may be read as directory.
10. In Rajasthan SEB v. Ram Deo [AIR 1999 Raj
264 after noticing some of the aforementioned
decisions as alsoe the legislative history of the said
Q provision, a learned Single Judge of the
Rajasthan High Court held as under: (AIR pp.
267-68, para 19)
“19. After close scruting of the aforesaid
abservations, 1 am of the opinion that in view
of the provisions of sub-rule (5) of Rule 5 of
Order 41 CPC it cannot be held that appeal
G against the decree for payment of money is not
maintainable, if filed without making
C/‘I compliance with the provisions conlatned in
sub-rule (3) of Rule 1 of Order 41 CPC and it is
the duty aof the FRegistry to see that on
application under Order 41 Rule 5 CPC seeking
stay of money decree the appellant has to
incorporate a note in regard to his readiness
and willingness to comply with the directions
under sub-rule (3] of Rule I of Order 41 CPC.If
the appeal 15 preferred against the decree for
payment of money withoul any slay
application under Order 41 Rule 5 CPC then in
that event, it 15 the duty of the appellant to
moorporate a note in the memo af appeal 1n
respect of his readiness and undlingness o
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comply with the directions issued by the court
under sub-rule (3) of Rule ] of Order 41 CPC.*
11. We may, however, notice that although the
provisions of sub-rule (3) of Rule 1 of Order 4]
have been held not to be mandatory, this Couwrt in
Kayamuddin Shamsuddin Khan v. SBI [(1998) 8
SCC 676 opined that non-compliance with a
direction to deposit the decretal amount or part of
it or furnish security therefor would result in the
dismissal of the stay application but not the entire
appeal, stating: {SCC P. 677, para S}
"8, This would mean that non-compliances with
the direction given regarding deposit under
sub-rule (3) of Rule 1 of Crder 41 would result
in the Court refusing to stay the execution of
the decree. In othor words, the upplication for
stay of the execution of the decree could be
dismissed for such non-compliance but the
Court could not give g direction Jor the
dismissal of the appeal itself for such non-
compliance, ™
To the same effect is the decision af this Court
i Sthor Nagar Palika Bureau v, Bhabhhubhai
Virabhai & Co. }f2005) 4 50C Ij, wherein
was held: (SCC pp. 2-3, para 6)
“6. Order 41 Rule 1{3) CPC provides that in an
appeal against a decrew Jfor payment of
amount the appellant shall, within the time
permitied by the appellate court, deposit the e
amount disputed in the appeal or Surnisk such
securily in respect thereof as the court ety
think fit. Under Order 41 Rule 2f3), a deposit or
security, os abovesaid. is a candition
precedent for an order by the appellate court
staying the execution of the decree. A bare
reading of the two provisions referred 1o
hereinabove, shaws a discretion having been
corferred on the appellate court to direct either
deposit of the amount disputed in the appeal
OF to permit such security in respect thereof
being furnished as the appellate court may
think fit. Needless to say that the discretion is
o be exercised Judicially and no arbitrarily
depending on the facis and circumsiances of a
givern case. Credinarily, execution of a money
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decree (s nol stayed tnasmuch as satisfaction
onf money decree does not amount fto
irreparable injury and in the eveni of the
uppm! betng allowed, the remedy of restitution
is anhways available to the successful party.
Still the power is there, of course a
discretionary power, and is meant to be
exercised in appropriate cases.”

To the same effect 1s the decision of this Court

in B.P. Aganval v. Dhanalakshmi Bank Lid.

[f2008) 3 SCC 397
12, The High Court in this case failed to notice the
provisions of sub-rule (3) of Rule 1 of Order 41.
The appellate court, indisputably, has the
discretion to direct deposit of such amouni, as it
may think fit, although the decretal amount has
not been deposited in its entirety by the fudgment-
debtor at the time of filing of the appeal. But while
granting stay of the execution of the decree, it
musi take into consideration the facts and
circumstances of the case before it. it is not to act
arbitrarily either way. If o stay is granted,
sufficient cause must be shown, which means
that the materials on record were required to be
perused and reasons are 1o be assigned. Such
reasons should be cogent and adeqguate.
13. The High Court, unth respect, fatled to notice
that suit was ene under Order 37 of the Code.
Whether 1t was maintaimable or not may fall for
consideration in the appeal. Even assuming that
the same was nol maintainable, the question
which should have been posed by the High Court
was as to whether sufficient cause had been
made out 1o reverse the decree passed in favour
af the appellant. Even a decree could have been
passed having regard to the defence raised by the
respondent wunder Order 12 Rule 6 of the Code.
We, therefore, see no justification at all as to why
an order of stay of the nature was passed by the
High Courl.
14, Lven if the said prowvision is nol marndalory,
the purpose for which such a provision has been
m*«r*rlcd' should he mhe fiinlo ec LUI!bEdE?'ﬂIID ¥ .ﬂ.n
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70. Thus, in Malwa wirips (supra),

71.

execution of @ money decree, The parliame
intent should have been given effect to. The High

Court has not said that anif EIEEIEHHHIEL&S_%

been made aut, It did not arrive at the conclusion
that it would cause undue hardship to the
respondent if the grding ry rule to direct payment
of the decretal amount or a part of it and/or
directly through the judament-de or to secure the
Bayment of the decretal amount s granted. A

strong case should be made out for Ppassing an
order of stay of execution of the decree in its
entirefy.”

{Emphasis supplied)

this Court uneguivocally -::I:-sm*ve:ﬂ
that although the word “shall® has been used in Order XLI Rule 5
CPC, yet the same is nat mandatory in character. The Court further
observed that the purpose for which such a provision has been
inserted, should be taken into consideration. An exceptional case
has to be made out for unconditional stay of execution of a rn»'_u-lf:y_,:ﬁ
decree. Thus, il is necessary o imply that if an exceptional case is

made out, the Appellate court has the discretion to stay (he

execution of the money decree without imposing any condition,

iii. Decisions of various High Courts on the Subject .ﬂ
We may now look into few old decisions of varipus High Courts on

the subject. In the case of 4.4, Khan v. Ameer Khan, reported in
1949 BCC OnlLine Kar 11, the High Court of Mysore has observed

as follows (headnote):-

"The court can stay execution of money decrees
pending appeal on such security as it deems fif in
broper cases in which sufficient cause for a stay
has been made out, without Fequiring in all cases

that the decree amount should be deposited in
court.”

(Emphasis supplied)
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72. Similarly, the Division Bench of the Saurashtra High Courl in the
case of Borough Municipality v. Firm Ramjfl Vashram, reportied
in AIR 1955 Guj 113, has in Llerms held that the judgment of the
Bombay High Court in the case of Dhunfibhoy Cowasji Umrigar v.
Lisboa, reporled in ILR 1889 13 Bom 252, cannot serve as a uselul
guide for cases under Order XLl Rule 5 of the CPC. It is further
observed therein that when the Bombay High Court decided the case
ol Dhunjibhoy (supra), the provisions of the Civil Procedure Code,
1882, were applicable and therein, there was no provision similar to
that of Order XL1 Rule 5 of the CPC. The relevant observations read
thus:-

“6. We are not concerned with sub-rule (4) which
deals with ex parte orders for stay of execution
pending the hearing af the application. The power
of the Court to stay execution of a decree has to
be exercised within the four corners of the above
) Rule. The intention of the Legislature which
appears from the language of this rule seems to
be that an appeal should not outomatically
operdte as a stay of execution of the decree and
no order for stay of execution should be made
merely by reason only that an appeal has been

preferred from the decree.
a 7. The reason of the rule appears to be that the
O . rights of the decree-holder having been
determined by a competent Court, 1t is nat fair
that he should be deprived of the fruits of his
decree merely because the judgment-debtor
prefers an appeal against the decree. At the same
time if execution of the decree is likely to result in
substantial loss to the decree-holder, discretion 15
given o the Court to stay execution provided the
other tuwo conditions of sub-r, {3) are satisfied, It
is, therefore, impossible to formulate any uniform
rule af practice and each case must he decided on

ils mun facts.

8. In the case of money decrees, a Hench of the
Hombay High Court decided n Dhunibhoy
Cowasft Umngar v, Lisbog, 13 Bom 241 (A} that
where a decree orders payment of money and an
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appeal is lodged against that decree by the party
directed to pay, then on his application execution
of the decree should be sta yed, so far as it directs
bpayment, on the judgrment-debtor lodging the
amournt in Court, unless the other party gives
security for the repayment of maoney in the event
of the decree being reversed,

9 Af such security is given by the successful
party, then stay of execution showld not be
granted. This order was made in 1888 under the
Code of Civil Procedure of 1882, That Code did
nol have any provision similar to O, 41 2. 5 af the
CPC and the order must be taken to haye been
passed in the exercise of the inherent power of the
Court. '.'
11, But after the enactiment of O. 41 R. 5 in the
Code of 1908 the discretion of the Court is very
much limited and has to be exercised within the
limits prescribed by the rule. and in a proper Case
where substantial Joss is likely to result 1o the
Judgment-debtor if a decree for payment of money
i5 executed, the Court can slay execution of the ‘
decree even hefore the udgment-debtor deposils
the amount in Court, The above decision therefore
cunnol serye as an wuseful guide for the cases
under 0. 41 R 5.*

|[Emphasis supplied)

73 In the case, Mouvie Enterprises v, M.S. Periasamy Mmi'u!i‘
reporied in 1952 SCC OnLine Kar 14, the High Court of Mysore has
observed as under (headnote):

“Order 41, rule 5, cannot be read as mpasing any
liniitation that the decrees for payment of money
should receive a consideration different from the
other decrees in the matter of stay pending
uppeal. Therefore, there could be no restriction o
the discretion of the court . for staying o decree Jor
paument of money in suitable cases where the
court (s satisfied that substantial loss will result
ta the applicant if no stay is made, In this mew, ji
cunnot be contended that a decree directing
payment of money shouwld not be stayed unless
the decree amount is lodged into court.”
(Emphasis supplied)
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Ta.

76,

Fv

In Beorough Municipality (supra), the Saurashtra High Court
referred o the Bombay High Court decision in the case of
Dhunjibhoy (supra). We must look into this decision of Dhunjibhoy

[supra).

In the case of Dhunjibhoy (supra), the Bombay High Court had
ohserved that no stay of execution of money decree should be granted
without asking the judgment debtor to deposit the decretal amount.
In Dhunjibhoy (supra) the Bombay High Court held that:
"A party appealing against a decree, which
directs him lo pay money, may obtain stay of
execution of-decree, so far as it directs payment,
on his lodging the amount in court, unless the
other party gives securnty for the repayment of the
maoney in the event of the decree being reversed,
If such security be given by the successfil party,
then stay of execution should not be granted.”
The case of Dhunjibhoy (supra) was decided by the Bombay High
Court on August 31, 1888, under the provisions of the Ciwvil
Procedure Code, 1882, In that Code, there was no provision similar
to Order 41 Rule 5 of the CPC. Therefore, the order must be taken
to have been passed by the court in exercise of its inherent powers.
On the other hand, the facts and circumstances of the present case
are governed by the provisions of the CPC, wherein there 13 an
express provision regarding grant or refusal of stay of execution of
decree. Hence, it is nol permissible to the court to have recourse Lo

the inherent powers of the court. This distinction makes a world of

citference between the two situations,

It may also be noted that in DPhunfibhoy (supra), the suit was for

injunetion restraining the defendant from erceting a bullding which
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will interfere with the free access of light and air through certain
windows in the plaintiff's house, The plaintiff had obtained a decree
in respect of the windows and had also obtained a decree for
tompensation by way of damages for the injury done to the
windows. The decree also directed the defendant to pay the
plaintiff's costs of the suit, The defendant had filed an appeal and
4 question arose regarding the execution of the decree so far as it
related to costs. It is in this context, i.e., where the prayer was for
recovery of the amount of costs awarded by the trial court, the

aforesaid observations were made by the Bombay High Court. ﬂ

Thus, it cannot be said as a principle of universal rule that in all
cases of money decree, the defendant should be directed to depasit

the amount in court and then only the question of stay be
considered. ﬂ

The decisions of the High Court of Mysore in A_A. Khan (supra) and
Movie Enterprises [supra) have been fllowed by the Rajasthan
High Court in the case of Bansidhar v. Pribhu Dayal, reported in
1952 SCC OnLine Raj. 0

Then the guestion is: Is thére an established practice that the
execution of money decree should not be stayed unless the
judgment debtor deposits the decretal amount in court, and on
such depaosit, the successful party be permitted to withdraw the
maorney on furnishing security to the satisfaction of the court. We do
observe that in g large number of cases where a money decree 15
passed, this Court generally does not grant stay unless the
defendant deposits the amount in court. But this appears to he a

rule of prudence and not g prineiple of law of universal apphcation,
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We also believe and hold that this practice based on the rule of
prudence should ordinarily be followed by appellate courts, The
practice of not granting stay in money decrees except on condition
that the decretal amount be deposited in the court, and the
successful party be permitted to withdraw the same on fwmishing
gsecurity to the satisfaction of the trial court appears to have been
well entrenched, and for good reasons. |See: Central Bank of India
v. State of Gujarat, reported in [1987) 4 SCC 407|

& 81. Hence, the term “sufficient cause” oceurring in Order XLI Rule 5 of

(:J - the CPC has got to be interpreted and understood in the light of the
aforesaid discussion. After all, what is “sufficient™ One may again

turn to Black's Law Dictionary. "Sufficient” means “adequate-

enough” as much as may be necessary-equal or fit for end

9 proposed-and that which may be necessary to accomplish an

object.

iv. Meaning and Import of “sufficient cause” under Order XLI
Rule 5 of the CPC

82. Having regard to the case law discussed above and for reasons to be
recorded, we are inclined or rather persuaded to taxe the view that the
benelit of stay of exccution of a money decree may be granted by the
Appellate Court unconditionally, if it:

1. 18 egregiously perverse;
1. is riddled with patent illegahtics;
iii, is facially untenable; and [or

iv. such other exceptional causes similar im nature.

83. The aforesaid factors would bring the case within the purview of
"exceptional case” for the purpose of granting benefit of unconditional

stay of the execution of money decree.
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835.

8h.

a8,

88,

We are at one with the Submission canvassed op behalf of the
defendant that in contradistinction to Order ALL the word “depos:t”
does not figure in Rule 1(3), Rule 5(5) and Rule 2(3) respectively,

Under Rule 5{3) sub-clause (€] = security has to be furnished for "dye
performance” of the decree, We find it difficult to read any mandatc for

direction to deposit the decretal amount,

As noted above, the provision under Opder %71 Rule 5(3] of the C‘
provides for satisfaction regarding suflicient causc as g pre-conditicn
for granting benefit of stay of execution of decree, It casts an obligation
upon the court to record its satisfaction for stay of execution such
decree. Therefore, Security ¢an be in the shape of property, bond, or b

undertaking from the appellant (o abide by the decree, seeking stayé

execution.

However, there iz no provision under Order X1 Rule 5 of the Cpo
imposing a mandate to deposit cash security as the only mode of

secunty for execution of the decree. “

V. Bervice of Summons and Irregularity in the Service of
Summons

At this stage, we must deal with one submission canvassed on hehalf
of the petitioners that in view of the secongd Provise to Order IX Rule 13
of the CPC, the defendant could be said 1o have had the requisite
"knowledge” of the date of hearing and sufficient time to dppear. It was
sought to be arpued vehemently that the delivery of suit papers and the
order granting ex parte injunction dated 12, 10,2020 could be said 1o
be valid service of summons. In this regard, strong reliance was sought

o be placed on the decision of this Court in the case of Sunil Poddar
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B9,

90.

a1.

(supra) and the Delhi High Court judgment in the case of LT Foods

(supra) respectively referred to above.

We do not find any merit in the aforesaid submission, for the simple
reason that the second Provise to Order IX Rule 13 of the CPC would
come into play only when there is “irregularity” in the service of
summons (for instance, the publication in wrong newspaper, no

acknowledgment on duplicate summons being received ete).

This has been well explained by this Court in its decision in Basant
Singh v. Roman Cathoelic Mission, rcported in (2002) 7 5CC 531. In
the case in hand, the High Court has noted that prima facie there was
nothing on record to establish valid service of "summons”. If that be so,
the second Proviso would not come into play. This proposition is again
well explained by this Court in its decision Sushil Kumar Sabharwal
v. Gurpreet Singh & Ors., reported in (2002) 5 SCC 377.

In the aforesaid context, the reliance placed on behalf the petitioners,
on the decizion in Sunil Poddar (supra) is of no avail. The undisputed
facts in the said case were that the parties had already filed ther
pleadings before the civil court much prior to the case being transferred
to the DRT. The parties were also aware of the transfer of the suit 1o
the DRT. Despite such knowledge the party concerned consciously
avoided service of summuons in those proceedings. The decision in

Sunil Poddar (supra) is distinguishable on the facts,

In the case on hand, the Division Bench in its impugned judgment heas
prima jacie noted that there was nothing to indicate whether:
(a} the plaintiffs had actually served all the documents with their

notices under Order XXXIX Rule 3 and;
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94,

25.

96

[b] the defendant was actually made aware with sufficient time of
the claim as regards the next date of hearing in the proceedings.

In the same manner the decision of the Delhi High Court in LT Food

[supra) is also of no avail as the same is distinguishable on the facts,

We now proceed to deal with the submission canvassed by Mr. Gaurav
Pachnanda, the learned Senior Counsel in rejuinder as noted by us in

paras 35 and 36 respectively of our judgment.

vi. Reading of Section 36 of the Arbitration Act and Order 0
XLI Rule 3 and Rule 5 respectively of the CPC

At this stage, we need to clarify something important. At the outset, we
must state that this litigation has nothing to do with Section 36 of the
Arbitration Act. In the pregent litigation, we are only concerned vﬁ\
Order XLI Rule 3 and 5 respectively, of the CPC. We are referring to
Section 36 of the Arbitration Aet only for the limited purpose of
answering the specific contention raised by Mr. Gauray Pachnanda. 'n
other words, whether the learned counsel is right in extending the
analogy of Section 36 of the Arbitration Act to the present case or gggher
to the provisions of Order XL1 Bule 3 and 5 of the CPC, iy Inappropriate,
For this limited purpose only, we have thought fit to look into the two
decisions of this Court one in the case of Sepco Electric Power
Construction v. Power Mech Projects Limited, reported in 2022 SCC
OnLine 8C 1243, and the other, in the case of Pam Developments
Private Limited v. State of West Bengal reported in (2019) 8 SCC
112,

section 36 reads thus:

"36. Enforcement.—(1) Where the time for meking
an_application (o set aside the arbitral award
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under section 34 has expired, then c he
provisions of sub-section {2}, such award shall be

enforced in accordance with the provisions of the
Code of Civil Procedure, 1908 (5 of 1908), in the

same monner as if it were a decree of the court,

(2} Where an applicalion to set aside the arbitral
award has been filed in the Court under section
34, the filing of such an application shall not by
itself render that oward unenforceable, unless
the Court grants an order of stay of the operation
of the said arbitral award in accordance with the
provisions of sub-section (3], on _a separale
application made for that purpose.
i (3) Upon filing of an application under sub-section
O (2] for stay of the operation of the arbitral award,
the Court may, subject to_such conditions as i
may deem fil, grant stay of the operation of such
award for reasons to be recorded in wnting:
Pravided that the Court shall while
considering the application for grant of stay in
Q the case of an arbitral award for payment af
money, have due regard to the provisions for
grant of stay of a money decree under the
provisions of the Code of Civil Procedure, 1908
(5 of 1908}
Prowvided further that where the Court is
satisfied that a Prima focie case 15 made out

that,—
Q fa) the arbitration agreement or contract
QO which is the basis of the award; or
(b) the making of the award,
was induced or effected by fraud or corruption,
it shall stay the award unconditionally
pending disposal of the challenge under
section 349 to the award,
Explanation—For the removal of doubls, 1l 1s
hereby clarified that the above proviso shall apply
to all courl cases arising out of or in relation lo
arbitral proceedings, irrespective of whether the
arbitral or cowrt proceedings were commenced
prior lo or wfler the commencement of the
Arbitration and Conciliction (Amendment, Act
2015 (3 of 2016)"
(Emphasis supplicd)
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98.

Section 36 of the Arbitration Act was substituted vide the Arbitration
and Conciliation (Amendment) Act 2015 (for short, “the Amendment
Act, 2015"). Prior to the 2015 Amendment, the mere filing of an
application challenging arbitral award under Section 34 of the
Arbitration Act was understeod in many quarters as a stay of the award
in terms of the unamended Section 36 of the Arbitration Act,

This “automatic stay” became a subject matter of legal dehate as being
8 greal obstacle to the ease of enforcement of arbitral awards, In g

circumstances, and with a view to address this lacuna, the Amendmert
Act, 2015, was introchuced in  the Arbitration Acl. Urder the
Amendment Act, 2015, the exisling provision in Section 36 was whaolly
substituted. Sub-section [2) of the amended provision provided that the
filing of an application to set aside the arbitral award did not hy ity
render the award unenforceable unless an order was passed by
“granting g stay on the operation of the award pursuant to a scparate
application filed to that effect”. Therefore, Sectinn J6(2) of the

Arbitration Act contemplated a separate application secking say.

1. In Hindustan Construction Company & Anr. v. Union of India &

Ors., reported in (2020) 17 SCC 324, this Court held that the-e would
be no aviomatic stay on the enforcement of an arbitral award under
Section 36 of the Arbitration Act due 1o the mere fact that an
application 1o set aside the award under Section 34 had been field
before a court. In the said case, the constitutional validity of Section
87 of the Arbitration Act as inserted by Section 13 of the Arbitration
and Conciliation Amendment) Act, 2019 (for short, “the Amendment
Act, 2019") was challenged along with repeal of Section 26 of the
Amendment Act, 2015 by Section 15 of the Amendment Act, 2019, This

Court in the linal analysis held as under:
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i. The language of Section 36 of the Arbitration Act dees not warrant
an automatic stay on the enforcement of an arbitral award due to
the mere filing of a Section 34 petition.

ii. The legislature, by inserting Section 87 and deleting Section 26
through the Amendment Act, 2019, had subverted the purpose of
the Arbitration Act, 1996 and the Amendment Act, 2015, and was
contrary to public interest because it sought to revive the pre-2015
Amcndment automatic stay regime that was a major cause of
delay to the disposal of arbitral proceedings, and thus, the Court
declared Section 13 and 15 of the Amendment Act, 2019 as

O . manifestly arbitrary and unconsttutional as being violative of

Article 14 of the Constitution,
1ii. The ratio in the BCCI v. Kochi Cricket Pul. Lid., reported in
(2018) 6 SCC 287, was the position of law, prevailing at that time
ﬁ and would be used to interpret the applicability of the Amendment
Act, 2015, to the arbitral proceedings and proceedings in relation

to them.

100, . Section 36(3) of the Arbitration Act provides that upon such an

9 apphcation being hled, the court may grant a stay "subject to such

Q conditions as it may deem ft" for reasons to be recorded 1n writing, In
terms of Section 36(3) of the Arbitration Act, the Court 15 conferred with

the discretionary power to grant a stay of an arbitral award. Such

discretionary power flows from the usage of the words “may” for grant

of stay and the employment of the phrase “such conditions as it may

deem fit" for the conditions that mav be imposed if a stay was granted.

Therclore, in terms of Section 36(3), the court retains its discretionary

power Lo grant a stay of an arbitral award.

i 4% of T3



101.

102,

103,

| Ok

Further, the first Proviso to Section 36(3) provides that if the arbitral
award was for payment of money, the court shall have “due regard” o
the provisions for grant of stay of money decree under the CPC.

The aforesaid was, the legal position for g period of six vears from 20 16
o 2021. In 2021, Section 36 of the Arbitration Act was once again
amended  with retrospective  effect  fram 23.10.2015, wide the
Arbitration and Conciliation Amendment Act, 2021 (for short, “the
2021 Amendment”), The 2091 Amendment, infer alid, introduced a
second Provise to Section 36(3) which provided that il & prima _ﬁ;ﬂ
case m made out that either the arbitration agreement/ contract which
is the basis of the award, or the making of the award was mdiuced or
eflect by fraud or corruption, the Court “shall” stay the award

As s clear from a plain reading of the second Provisa referred to above,

“unconditionally” rending the disposal of the challenge,

It was provided that i f, inter alia, the making of the award was induced

or effected by fraud or corruption then the court was mandated to stay

Mr. Gauray Pachnanda, the learned Senior Counsel would arsue thay

the award and such a stay was to be unconditional,

the courts cannat grant the benefit of unconditional stay of an award
i cases other than those covercd by the second Proviso 1o Section 36(3
of the Arbitration Act, In the same manner. according to the learned
Senior  Counsel, when Il comes o SLAYIng a money decree
unconditionally, the Judgment-debtor needs to make out more than a
prima facie case of fraud or corruption, or something analogous to the
same, and it is just not sufficient tn POInt out our serious in lirmities in

the judgment granting money decree,
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105. In the aforesaid context, we must look into the decision of this Court

in the Sepeco Electric (supra). In the said decision, this Court was
dealing with an appeal against a judgment of the Delhi High Court
where the learned Single Judge had granted a stay of the arbitral award
subject lo deposit of 100% of the award amount. This order was passed
in an application filed under Section 9 of the Arbitration Act which was
heard together with an application under Section 36(3) of the Act in a
connected petition. This decision was affirmed in appeal by this Court
which held that there were no grounds made out for interfering with

the judgment below.

QO

106.This Court, while considering the contention of the appellant therein

observed that a court may grant an unconditional stay if it is

appropriate to do so. While so observing, this Court stated that

@ unconditional stays were covered by the second Proviso to Section
36(3). The relevant portions of the judgement are extracted below;

“The power under subsection {3) of Section 36 to
grant stay of an award is coupled with the duty
to impose conditions which could include the
condition of securing the award by deposit in
Court, of the amount of the Award. It may be true

'9 as_argued by Mr. Vishwanathan that the Court
O may not impose condition for stay, if it deems

appropriate not to do so. The power of Court o
grant unconditional stay of an Award is not

The Court is satisfied that @ prima facie case (sic)
(s made out that
(i} the arbitration agreement or contract whizh is
the basis of the award; or
fit) the making of the award, was induced or
efjected by fraud or corruption”

(Emphasis supplied)
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107.While this Court acknowledged that an unconditional stay could be
granted in appropriate cases, it quickly followed up saying that the
POWer to grant an unconditional stay 13 governed by the second Proviso
lo Section 36(3). This may indicate that the Court acknowledged the
grant of an unconditional stay t0 the existence of the grounids
mentioned in the second Proviso. This would indicate that the benefit
of unconditional stay could be granted only in cases of fraud or

corruption.

I-I]B.Nntw::'thata_nr:iing the above, this Court in order to fortify its conelusigh
in the case, subsequently also noted that the appellant therein wag not
able to show any cogent and glaring error that went to the root of the
award. This observation was repeated later where the Court stated that
ho cogent ground had been made aut even, prima facie, for interference
with the impugned award, The relevant observations are E‘xtz‘&ﬂlﬁ
below:

"26. It is settled law that grounds for interference

with an award is restricied, Kuven before this

cowt, the Appelflant has not been able 1o aduvert to

any cogent and glaring error whick goes to the

root of the award. The contention af the award feul
being opposed to the public policy of India, is

devoid of any particulars whatsoever, .

X o0 L'

35, It is not in dispute that there is an awand of

Ks. 142 Crores in Javour of the Respondent No

cogent ground has been made out epen prima

facie, for interference with the impugned award,
XXX XK X0

37, We find no ground at all 1o interfere, The
Appeals are dismissed, . "
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109.After arriving at such a finding, this Court proceeded to dismiss the
appeal. Therefore, the observations referred to above formed part of this

Court’s reasoning in arriving at its decision,

110.The aforesaid vbservations of this Court would suggest that the Court
thought it fit to consider the merits of the award at a prima facie level
in order to decide whether the conditional stay of the award was
justified or not. In the facts of the present case, the Court felt that it

was justified.

LI LIn light of the abovementioned observations, it is possible to
legitimately argue that if the second Proviso to Section 36(3) was the
sole source for granting an unconditional stay, there would have been
no occasion for the Court to examine whether any prima facie cogent
ground that went to the root of the award is [orthcoming or not.
Therefore, by relving upon this Court’'s observations, it could be
plausibly argued that in exceptional cases an unconditional stay can
be granted even in cases not arising under the second provise |
Section 36(3). Such unconditional stay would instead be relatable to |

@ the main part of Section 36(3)

112.The above reading of Sepco Electric (supra) would also be in tune with
the discretionary power of the court under the main part of Section
36(3} both with respect to the power to grant stay and the power to
impose conditions if a stay is granted. After all, it is not inconceivable
to contend that a power to impose conditions would also include the

power not to impose conditions,

112.Be that as it may, Sepeco Electric (supra) does not clearly answer the

question whether an uneonditional stay can be granted in cascs not
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covered by the second Proviso to Section 36(3). This confusion remains
because while the Court states an unconditional stay can be granted
In cases covered by the second Proviso, it does not categorically exclude

the possibility of an unconditional stay in cases aot covered by the
second proviso,

114.This Court in Pam Developments [supra) had eceasion to con sider the
nature of applicability of provisions of the CPC vis-g-vis the proceedings
under the Arbitration Act, and specifically, the interpretation of ithe
phrase “due regard” Appearing in the first Provisa. The rﬁspnl‘ld*
therein had preferred an Application seeking an unconditional stay of
the urbitral award on the strength of Order XXVII Rule 84, CPC which
mier alin exempted Government from furnishing a security while
sceking stay of a decree. Aggrieved by the application being allowed b
the Caleutta High Court, the appellant-award holder approached thé
Court.

115.This Court allowed the appeal and directed depasit of the award
amount as a condition for continuing the stay, The Court reasoned that
the exemption from furnishing security under Order XXVI Rule 8A 9&!
would otherwise be applicable to the ordinary ecivil proceedings could
not be strictly applied to the arbitration procecdings. Therefore, the
respondent-government could not have relied upor that provision to
avoid furnishing securi Ly for staying the award. The Court further held
that even if the cremption frem furnishing security was made
appheable to the arbitration proceedings, such exemption would not
extend to making deposit of the award amounts. This was based on the
Court’s interpretation ar the difference between Order XXVI] Rule 8A
which was introduced in 1937 and exempted furnishing of ‘security’

and sub-rule (5) of Rule 5 al Order XLI that was introduced in 1976
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and which differentiated between ‘security’ and ‘deposit’. The Court
also referred to the implications of a provision introduced during the

colonial period and its continuance in the present constitutional set-

up.

116.This Court in Pam Developments (supra) held that the phrase "due
regard” would only mean that the provisions of CPC are to be taken
into consideration and not that they are mandatory. The relevant

observations are extracted below:

. “20. In_our view, in the present context, the
phrase used is “having regard to” the provisions

O of CPC and not “in accordance wilk” the
provisions of CPC. In the latter case, it would have

been mandatory, but in the form as mentioned in

Rule 36{3) of the Arbitration Act, it would only be

directory or as a quiding factor. Mere reference to

’ CPC in the said Section 36 cannot be construed in
such manner that it takes away the vower

conferred in the main statute fi.e. the Arbitration

Act) itself It is to be tuken as a general guideline,

which will not make the main provision of the

Arbitration Act inapplicable. The provisions_of

CPC are to be followed us quidance, whereas the

provisions of the Arbitration Act are essentially to

) be first applied. Since, the Arbitration Act is 2 self

O contained Act, the provisions of CPC will anply
only tinsofar as the same are not inconsistent with

|||||

the spirit and provisions of the Arbitration Act.”
(Emphasis supplied)

117.0n the strength of the above reasoning, this Court held that th=
exemption [rom furnishing security could not be applicd to ths
arbitration proceedings. The Court clarificd that while courts musl
have due regard to the CPC, they are not rigidly bound by its
provisions. The CPC serves as a guiding [ramewark rather than a strict
mandate because the Arbitration Act being a sell-contained Act 18 to be

first applied by the court
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118.Although not explicitly stated by the Court as a reason for its decision,
yet this Court did note the consequence of accepting the contention
that Order XXVII Rule 84 was applicable. The result would be that
wherever the government was the judgment-debtor in the arbitration
broceedings, it would be entitled to an unconditiona) stay on the mere
filing of an application under Section 36(2).

119 While Pam Developments (supra) relied on the phrase “due regarc”
appearing in the first Provisg to decline Lhe rigid application of &
exemption ifrom furnishing security provided under the CPC it could
also be argued that insisting on a conditional stay n all cases of a
money award would be g rigid application of Order X1 Rule 5. This is
because Rule 5 mandates the furnishing of security or deposit as
condition for granting stay. Relving on Pam Developments {supmil,é
could possibly be argued that “due regard” to the provisions of CPC,
especially Order XLI Rule 3, would not mean a mandatory grant of
conditional stay in all cases. This is because the Provigions of the Act,
especially Section 36, would have to be first applied wherei H
diseretionary power is vested in the court. é

120, If the first Proviso has to be inlerpreted as done in Pam Developments
[supra) and merits of the award have to be considered on & prima focie
ievel as done in Sepco Electrie [supre), it is difficult 1o rule out thke
existence of an unconditional stay in cases outside the second Proviso
A closer analysis of the decision in Sepeo Electric (supra) and th-s
Court's interpretation of the first proviso in Pam Developments (Supra)

SUggests that unconditional stays can be granted even in Cascs outside

the second Proviso.
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121.Al this stage, we must lock into one decision of the Bombay High Court
in the case of ITD Cementation India Ltd. v. Urmi Trenchless
Technology Put. Ltd., reporled in 2020 SCC OnLine Bom 10611,
wherein the High Court after referring to and relying upon Pam
Developers (supra) observed as under:

“11. The provision of Section 36(3) are clear, that
one must have regard to the provisions of the
Code of Cinl Procedure 1908 [(“CPC"] and
specifically the provisions of Order 41 Rule 5
while addressing the guestion of stay. The waords
‘have due regard’ have received fudicial
initerpretation.  Cerfainly there ts no  blanket
prohibition_barring a Court from unconditionally
staying either a money award or @ money decree.,
The three-fold reguirement of Order 41 Rule 5(3)
will have to be kept in mind. But, as the Supreme
Court held inPam  Developers  Private
Limited v, State of West Bengal (2019)8 8CC 112
the prowvisions of Order 41 Rule 5 are for
guidance. They do not indicate that a Section 36
Court lacks all discretion to grant an
uriconditional stay. That said, it is equally well
settled that a strong and exceptional case must
be made for unconditional stay of a money decree

T e e o e =

under Order 41 Rule 5(3) are (o] whether the
Applicant will be put to a substantial loss if stay
is refused: (b} whether there is a delay in making
the application and (c) whether the Applicant has
furnish sufficient security to satisfy any wltimate
decree. There is a delay, though slight. I do not
see_how the guestion of substantial loss arises,
The fact that it has suffered an Award is netther

party applying for stay must show sufficient
security, There 13 na such attermpl made,”
(Emphasis supplied)

124, In such circumstances referred to above, we find 1t difficult to subseribe
e the submission of Mr. Gaurav Pachnanda, that even for the purpose

of grant of benelit of unconditional stay of money decree under Order
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XLI Rule 5 of the CPC, the judgment-debtor has to make out more than
a prima facie case of fraud or corruption and not solely on the basis of

an extreme or egregious view an the merits of the adjudication,

123.We once again clarify that the analogy of Section 36 of the Arbitration
Act sought tp he applied is inappropriate. The decision of this Court in
Pam Developments (supra) should alse be understood and confined
only to matters relating to arbitration, mare particularly, Sectinn 36 of
the Arbitration Act.

v

124. We are of the view that if fraud or corruption or something analogous
to the same is only to be seen for the Purpose of granting benefit of
unconditional stay of execution af money decree then in such
circumstances, the decree holder may argue that although there may
nol be a valid service of summons to the dcfendant;"judgm{:nt—dcbﬁ
yel, the same by jtself would not be sufficient ta grant the benefit of
unconditional stay of execution of money decree. This would lead Loy

nothing but serious miscarriage of justice,

purpose of Eranting unconditiona] stay

125, The first thing that the Division Bench of the High Court looked ints
Was that the sujt had proceeded in the absence of the respondent
herein, In the aloresaid context, the findings recorded by the Division

Bench may be looked into:

168, We also find prima facte substance in the
contentions of Mr. Nigam and Mr. Kaul thar the
manner in which, afier excluding all defendants
from the proceedings, the entire trigl of the suit,
arguments and rendition of dagment took olace
solely i the presence af the plaintiff Lifestyle,
may not sustain legal scruting,
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169, The learned Single Judge has repeatedly
ohserved, n the impugned judgment, that
Amazon Tech was deliberalely staying away
from the proceedings despite heing aware of their
pendency, and has relied, for the said purpose,
on the order dated 5 September 2022 passed in
the suil. A reading of the order discloses that the
appearunce of Counsels are noted only for
Defendant 2 Cloudtail and Defendant 3 ASSPL.
The mere fact that learned Senior Counsel
appearing for Cloudtail advanced a submission,
on behalf of his client as well as on behalf of
Amazon Tech, that they were willing to suffer
reasonable damages, cannot be seen as proof of
9 Amazon Tech being aware of the proceedings or
O deliberately refraining from participating therein,
Even prior to this date, Amazon Tech had been
proceeded ex parte on 20 April 2022, As a matter
of fact, therefore, Amazon Tech was never present
before the learmed Single Judge on any date of
hearing.

170, When one peruses the orders passed in the
suit, vis-a-vis the notings of the Kegistry, i
becomes apparent that, in fuct, no summons in
the suit were gver served on Amazon Tech. This,
to our mind, 15 a serous wfirmity, which may
plague all other proceedings. Amazon Tech was
proceeded ex parte, by the learned Single Judge,
g on 20 April 2022, In the order passed by the
{;- learned Joint Registrar on 7 July 2021, which
was the immediately preceding effective date, it
was specifically noted that there was no report
regarding service of the suit on Amazon Tech. In
the circumstances, Lifestyle was directed to file
an affidavit of service. No affidavit of servic2 was
Jiled by Lifestyle, between 7 July 2021 and 20
Apnl 2022, The only affidauit of service which
was fited by Lifestyle was of 25 March 202 1. That
affidawl enclosed, by it, an email daled 8 March
20821, No email, after 8 March 2021, was sent by
Lijesiyle (o Amazon Tech. There s no guestion of
the summons having been served by the email
dated 8 March 2021, as the delay in filing pricess
feewas condoned onfy on 16 April 2021 After 16
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April 2021, the summons have never been sent tg
Amazon Tech, by any means of COmmunication
including email. ft was Jor this reason that the
order dated 7 July 2021 of the learned Joint
Registrar required Lifestyle to file an affidawit of
service. This was never done. As such, it is
apparent that the learned Single Judge was in
error in proceeding ex parte against Amazon Tech
by order dated 20 April 2022,

171, In fuct, epen before us, My, Pachnanda, with
characteristic candour and forthrightness, did not
seel to contend theat formal service af summons
on Amazon Tech, as direcied by the Court while
Issuing summons on 12 Cetober 2020, ever toak
Place, His submission 15, howvever, that, prior to
iIssuaner of summons by the Court on |2 Cetober
2020, as well as by way of attachment to the
email dated 8 March 2021, all the documents
relating to the sutt, as well as applications filed
therewith, were forwarded to Amazan Tech.
Besides, due compliance with the requirements of
the proviso to Order XxxTx Rule 13 of the CPC
Wwas also ensured, [n these EfiL’Lf.?'?]‘SEEJ'LE‘EH, Mr.
Pachnanda'’s submission is that the learned
Single Judge was correct in holding that Amazon
Tech deliberately  absented wsell from  the
proceedings and cannot, now, therefore, seek 1o
raise a grievance that it was proceeded ox parte, '.

172, We cannot, in law, accent the submission.

173. The law does ot require o defendant g
enter appearance in g Sull, uniess summaons in
the suit are served on it The Commercial Courts
Act, 2015 contains strict provisions in that regard.
No amount of service, on the defendant, of the
papers relating to the suit, by the plaintiff, absent
actual summons issuecd by the suil, can compel
defendant, in law, to enter appearance. The law
does not permit a defendant ton bhe proceeded ey
pane, even before summoeons in the suit cre served
an it. This iz plain, and elementary. The learned
Single Judge could not, therefore, hauve Proceeded
against Amazon Tech ey parte on 20 Apnl 2022
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even before formal summons in the sull had been
served on it. In doing =o, it appears that the
learned Single Judge was not made aware of the
order passed by (he learned Joint Registrar on
the immediately preceding date, 1.e. 7 July 2021,
in which it was specifically noted that there was ‘
no report regarding service of the suit on Amazon
Tech. In holding that Amazon Tech had not |
appeared despite service and, therefore, |
proceeding against Amazon Tech ex parte, ‘
therefore, we are of the opinion that the learned
Single Judge materially erred in law and on facts.

174. This, by itself, is a lapse serious enough to
9 vitiate all proceedings in the suit ajfter 20 April
Q 2022, at least insofar as the appellant Amazon
Tech is concerned. It also, therefore, suffices,
even by itself and independent of all other
considerations, as enough to  justify
entertainment of the present appeal wathout
requiring any deposit of the decretal amour? to be
,. made by Amazon Tech.

175. We also find considerable substance in the
submussion of learned Senior Counsel for the
appellant Amazon Tech thal, in any event, all
these developments took place at a time when the
damage claimed by Lifestyle were only to the
tune of & 2,00,05,000/-. Enhancement of these
9 damages are necessarly to be proceeded by an
O amendment of the plaint, of which Amazon Tech
had to be put on due notice. This was never done.
In fact, the written submissions filed by Lifestyle,
which enhanced the damages, earlier computed
at ¥+ 20,005,000/~ to? 3780 crares, were also not
served on the Appellant Amoazon Tech, In
accepling the ernhancement of the claim for
damages, therefore, we agree with learned Senior
Counsel for the appelluont Amazon Tech that the
learned Single Judge has not acted strictly in
accordance with the law.

176. In some circumstances, we are also of the
opinion  that lifestyle connot seek sanctuory
bBehind Order VII Rule 2 or Order VI rule 7 of the
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CPC, or even Rule 120 of the IPD Rules. Crder VIT
Rule 2, in fact requires a plaint, seeking recovery
of money, to state the precise claimed amoynt
The proviso to Order VIl Rule 2 applies anly in
cases of suits for mesne profits, or for an amount
which would be Jound on rendition of accounts
between the plgi tfi and the Defendant, or Jor
movables in the Possession of the defendant g
debts of which the value cannot pe reasonably
estirnated at that Stage. The present syt does nof
fall within any of these categories. The suit does
not claim mesne profits, or valye af movables in
the possessinn of the deferidants, or u ny debt of
which the valye was not ascertaingble, Moreover,
para 86 of the impugned Judgment records the
Submission of Lifestyle that it was not pressing
for its prayer Jor renditivn of accounts. In that
vietw of the matter, the proviso to Order VIl Rule 2
af the CPC iwould not apply, and the main
Provision, 1which requires the precise ciaim to be
quantified in the suit, would apply with all force.
The precise amount quantified in the suit LUgs
only 2 2,00,05,000, - There s, therefore,
substance in the contention of learned Sentor
Counsel for Amazan Tech that, without an
amendment of the pluint, the damages could not
have been enhanced, much less 1o 2 3780 crores.

177. Order Vit Rule 7, Plainly, does ney apply, as
it exempts a plaintiff from requming te claim
general or other relief, apart fram the specific
relief sought in the plaing.

IF8. In Ny event, wheat lies of stake, here is
something far more empirical. The guestion that
1% required to he addressed is whethear (i} & elaim
for damages, assessed In the Plaint at 2
2,000,085, OO0/ - cauled b thflated to ¢ 3 80 crores
merely in written submissions filed by the
Plaintiff after conclusion of arguments, without
amending the plaint aned without epen Serving a
Copy of the written submissions on g defendant
AGainst whom the enhanced datages (were
claimed and (i} the Cour twould, i sych
Clreumstances, houe atvarded damages in EXCESS
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of ¥ 336 crores, without any prior epportunity to ,
the concerned defendant to contest the proposed
Judgment.”®

126.The second relevant aspect that the Division Bench looked into was
the fact that there were no pleadings of infringement against the
respondent herein worth the name. In this regard, the following

observations are relevant:

“156. Mr. Sai Deepak, appearing on behalf of
Lifestyle and supplementing the submissions
aduvanced by Mr., Pachnanda, sought earnestly to
@ convince us that the requisite factual basis or
C‘, alleging tnvolvement of Amazon Tech m the
infringement of Lifestyle’s registered trademark,
is forthcoming in the plaint. We are unable to
agree,

157. We have already set out, from para 29 of the

’ present  judgment on  words, the reievant
averments contained in the plaint. We do not find,
therein, any prima facie sustainable allegation of

invelvement, by Amazon Tech, in any

infringement of Lifestyle’s registered trademark.

158, Para 41 of the plaint alleges that Amazon

Tech is, under its  brand ‘SYMBOL’

“manufacturing, offering for sale and/or selling

ﬁ products which bear the infringing logo mark.
C; These allegations are completely defeated by the
assertions in the replication filed by Lifestyle, to
the wrilten statement of Cloudtail - alse
reproduced supra — that it was Cloudtail
manufacturing and selling the apparel bearing
the mark, and, thereby, infringing Lifestyle’s

registered trademark.

1549, Para 4] goes on to state that ASSPL was
selling products of Amazon Tech on its plaiform
under the trademark ‘SYMBOL' bearing the
infringing mark, This allegation, again, is
tneorrect. The products sold by ASSPL were not of
Amazon Toch, but of Cloudtail. The anly
conncction of Amazoen Tech, with the swid
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Wway, connect Amazon Tech with the infringing
marke,

160. In fact, After making such bald and
unsubstantiated allegations, Lifestyle, in the
same para 41 of the plaint, acknowledges that it
Was not certain about the actual relation between
Amazon Tech, Cloudtail and ASSPL. Obuviousty,
the allegations against Amazon Tech, regarding
its eomplicity in the affixation of the mark on the
appurel sold by Claudiail on the ASSPL platform,
Were merely shots in the dark, without iy
knowledge of the actual state of affairs. In fact,
para 46 of the plaint acknowledges the fact that
the invoice, raised by ASSPL, 1with Fespedt o the
apparel purchased by Lifestyle, only contained
the name and details of Cloudtail, Despite this,
para 48 of the plaint alleges that it was an
“admitted cgse af Defendant No 3 (ASSPL) that
erders for the nfringing product of the Defendant
No 1 (Amazon Tech] ure being Julfilled by
Defendant Na 2 (Cloudtaill”, without any such
‘admitted case” being available on record. The
plaint does not disclose where this ‘admission” ig
to be found,

161, At this juncture, we mdy also refer to the
affidawits datei 21 July 2022 and ] September
2022 of ASSPL, on which Mr. Pachnaneg sought
to place reliance as supporting the finding af the
learned Single Judge, in the tmpugred Judgment,
that Amazon Tech Cloudtail  aned ASSPL
constitute a “cohesive comtimercial entity”, We JSind
no such inference Detne J’E:rrhcum."ng Jfrom the
affidawite. in any case, we are not concerned,
here, with the interlink, as commercial entities,
betwreen Amazen Yech, Cloudtail and ASSPY.,
They uare, admittedly, tndependent commercia)
enlities, as twas, in fact, noted by the learned
stngle Judge in the order dated 12 October 2020,
reproduced in para 19 of the it gred
Judgement. What is to be seen 18 whether there
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was any matertal to indicate involvement of
Amazon Tech in the allegedly infringing activities
of Cloudtail. There is, in fact, none.

162, Apart from this, the plaint only refers,
repeatedly, to the infringing mark as helonging to
Amazon Tech and has having been adopted by it
No factual basis for these allegations is
Sforthcoming.

163. We have already explained, in para 18 to 26

supra, why it cannot be said that any substantial

allegation of involvement, by Amazon Tech, in the

allegedly infringing activities of Cloudtail, by

e affixation of the mark on the apparel sold by it,
O can be said to exist.

164. This, therefore, is not merely a case in which
damages have been awarded against Amazon
Tech without any finding, by the learned Single
Judge, of involvement, in the alleged infringing

’ actinities, but (s, in fact, a case where no such
pleadings exist,”

127.The third aspect which the Division Bench looked into was one
relating to no pleadings for the purpose of claiming Rs.
'9 3,36,02, 87,000/ towards damages. In this regard, the findings
O recorded are:

"1.36. Leave alone the fact that there were no
pleadings, claiming ? 336,02,87,000/-, there
were also no pleadings on the basis of whick is
claim could be supported or sustained. The
learned Single Judge has herself ventured irto an
exercise of computing the owardable damages as
¢ 336,02, 87,000/-, without the said exercise
being supported by any pleadings of fifestyle.
The position that has resulted is, therefore, that
() the pleadings of Lifestyle only Justified
damages of ¢ 200,035,000/,

(i) without amending its pleadings, Lifestyle, in
i wnitlen submissions before the leamed Sihgle
dudge, worked out the damages o which it was
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allegedly entitied as approximately ¥ 3780 crores,

ariel
(iti) the mpugned judgment decrees in
Lifestyle and against  Amazon

Jevour of
Tech, ¢

336,02,87,000/ v again on the basis of a
computation solely devised by the learned Single
Judge, not Pleaded by the parties  and
Mnsupported by any bleading on recard.

137. Mr. Pachnandg SOUght to submit that the

damages to whick the Plaintiff is entitleq need not
bre specifically computed and claimed in the

crores,  cluimed by Lifestyle in s written
submissions, or  the dumages af 2

amount of 336,02,87, 000/ “which  was
ultimately Qwarded, is not to be Jound anyihere
i the pleadings of Lifestyle

pleadings,

that the learned Single Judpe hae recorded no fi
role of the respondent herein in the alleged infriy
observations are gs under;

142 With greatest respect, it appears

128, The fourth aspect that the Divisian Bench looked into was the Fm:,

ndings as regards the

igement. The relevani

fo us theat

the impugned Judgement is more concerned wuith

the  faet  thet einfringement g

a ey

Bhenomenon, and that it is very difficult to
dentifiy the actual Players in the act, Paras 42 tg

11 of the imprignecd judgment deg]

with the

Menace of e-nfringement, and the difficulty in
localising hability in such Cases. Parg 44, in Jact,

refers to frztermdiury Heability, which
particular relevance. pe Amazon Tech

1= of nn
does no

elaim itself to be an intermediary. We mey note,
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even at this juncture, that the learned Single
Judge has, in para 99 of the impugned fudgment,
observed that Amazon Tech was identifying itself
as an inlermediary. This s a prima facie
erronecus finding. At no point of time has Amazon
Tech claimed to be an intermediary. In fact, in
earlier orders passed in the suit, particularly in
the orders dated 2 March 2023 and 7 August
2023 — which the latter was passed by the
learned Single Judge herself - it has been
correctly noted that Defendant 3 ASSPL was
claiming to be an intermediary and was, in fact,
che. In the impugned judgment, therefore, the
learned Single Judge has proceeded on an
@ apparently mistaken assumption that Amazon
O Tech was also claiming to be an intermediary,
143. Returning to the findings in the impugned
Judgment, following the adverse observations
regarding the menace of e-infringement is a new
species of trademark infringement, which poses
significant challenges in localising of Hability, the
™ learned Single Judge proceeds, in para 45, 1o
characterise the present case as a case of e-
ifringement — with which there can be no serous
cavil. Following this, however, the learned Single
Judge was on to note that the brand ‘Symbol’,
being used by Cloudtail, was owned by Amazon
Tech. This is also; however, is difficult 1o
understand how the ownership, by Amazon Tech,
g af the brand ‘Symbol’ ts of any relevance, The
C mark ‘Symbol’ is, quite clearly, not infringing in
Ftre.
I44. In fact, even the plaint in the suit does not so
assert. The case that Lifestyle has sought to huild
up, n the plaint, is that, as the infringing mark
Jigured on the same apparel, which bore the
'SYMBOL® mark of Amazon Tech, Amazon Tech
could not escape lability from the tort of
rfringement by use of the mark. In our
considered view, the said plea, which has
apparently found favour with the learned Single
Judge i the impugned judgment, has no basts m
e,
5. The leamed Single Judye proceeds (o lay
considerable stress on order duted 5 September
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defendant, tncluding for and on behalf of the
defendant no, ] is willing to suffer a decres af
tnjunction and also for Paying reasonghble
damages to the plaintiff.”
The learned Single Judge has treated this
sentence, from the order dated 5 Septenther
2022, as recording some kingd of a CONCession, on
behalf of Amazon Tech, admitting iis liabitity for
nfringement and agreging {o bay damages.
Se'gmﬁmm.!y, prior to the Passing of this order,
Armazon Tech had already been Proceeded ey
parte on 20 April 2022, fuer, if it were to be
ussumed that Amazon Tech had agreed, through
learmed Counsel who appeared on behalf of
Cloudtail, to suffer reasonable damages, that
statement, if at all, was made at the stage when

September 2022 AMounts to an admission, hy
Amazon Tech, to suffer  damages ar:
336, 02,.87,000/ -, Before arucrding such
damages, therefore, it was incumbent an the
lecrned Single Judge to render specific findings af
infringement, or ai least of complicity in the
irfringing aclivities, By Amazon Tech, With
grealest respect, we do no find this to have been
done

196. Para 47 of the fﬂwugned.,r'utigment observed
that Armazon Tech, Clouedtail and ASSPL 1ere
"closely related to ar lerinked with each orher”,
Para 48 records tha Yit is a matter of pubhic
knowledge that the wivin.amazonin platform is
closely linked wwith Defendant Ng, 1%, ie the
Present appellant Amazon lech Toa large extent,
s clear that the impugnecd Judgemen proceeds
or the premise that Amazon Tech, Cloudtail ane
ASSPL, fe.. all The defend.:mz::, Were aeting in
conecert and were one commereial entity,

17, We afso find, primea facie, that the lecried
stgle Judge has, in para 52 of the impugned
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Judgment, completely misread the Lwensing
Agreement dated 23 December 2015 as fastening
hiability on Amazon Tech jfor infringement
whereus, in fact, it does nothing of the kind. The
learned Single Judge observes that the License
Agreement dated 23 December 2015, befween
Amazon Tech and Cloudtall indicated “that
Amazon  retains  significant  control  over
Cloudtail’s branding and distribution activities”.
Following this, the learned Single Judge ~eturns
an opinion that “the rcinuses in the Agreement
clearly diminish Amazon’s liability to distance
itself from the alleged infringement commizted by
Cloudtail”, that “the contractual restrictions on
9 unauthorised trademark use, coupled with
indemnification obligations, provide strong legal
grounds for (Lifestyle) to argue Amazon's direct
muolvement in trademark infringement”®, “the
agreement being a license agreement, Defendant
No. 1 being a licensor an Defendant No. 2 Eeing a
licensee, any infringement or unlawful use by the
. licensee would also affix Hability about the
licensor®, “while licensing the word mark
SYMBOL™ Amazon would be unable to distance
iself from the use of the accompanying horse logo
derice mark” and that “thus, the consequences af
infringement squarely fall upon Defendant No. 17 |
148, We are, prima facie, unaware of any law |
twhich supports these observations and findings. |
.' The Licensing Agreement dated 23 Decernber
C. 2015 was restricted to the ‘SYMBOL' mark.
owned by Amazon Tech. Amazon Tech had, by

the agreement, licensed, to Cloudtail, the right to

use the mark ‘SYMBOL'. The agreement does
nothing beyond this. By no stretch of magination
could be Licensing Agreement be read as
authorising Cloudtail to affix, on the appare; sold

by it, the allegedly infringing mark. In fact, the |
Licensing Agreement makes no reference to the
said mark at all, obviously because Amnazon Tech

had no concern with the said mark, If; therefore,
Cloudtail dwl affic the mark on the apparel sold

by it, it certainly did not do so by viriue af any
authortsation or permission granted by  the
Licensing Agreement dated 23 December 2015, In
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fact, the Licensing Agreement contained a specific
clause proscribing any infringement, by Cloudiail,
of the trademari aof any third party, and
indemnified Amaszon Tech in that regard.

149, The observations contained in para 52 of the
mpugned Judgment, extracted by us earlier in
Paragraph 139, gre Unsuppaorted by law. In g
Licensing Agreement, whereby and whereunder
Amazon Tech had only Heensed, to Cloudtail, the
right to use the ‘SYMBOL’ mark, we are unable tn
understand how Amazon Tech could be Sfastened
twith liability for use, by Cloudtail, of the mark,
with which the Licensing Agreement - gnd.
indeed, Amazon Tech wself - had no concern

comimitted by the =econd, in the absence af any
Material to indicate that the commission af the
legal tfringing act was also authorised by the
license, The Jindings in para 52 of the impugned
Judgment, in our prima facie view, are contrany to
this principle which, accordin Qlous, is pro clically
Jossilized in the lay,, They, therefore, suffer from
Patent illegality,

151, In para 98, the learned Single JSudge
observes that the Judgment wwenedf Procead 1o
examine, inter alia, “the degree af culpability af
the Defendants”. Paras 98 15 oy proveed,
apparently, to repord certain  observations
regarding Amazon Tech which, in our e, are
nat :'nr:rfmirmrmg M oany  manner Lefore,
however, adverting therets, the learmed Single
Judge observes, in para 98 and in the eI T
Part of para 99 af the impugned Judgment, that
the mark "BYMBOL', of which the right to use hoed
been licensed by Amazon Tech i Cloudtad, was
used “along uxth" the nfringing mark, or the
apparel sold by Cloudtail Even if it was, e gre
Unable to understand Aow  any lability  ar
respornsibility for infringement, on the ground, he
fastened on Armazon Tech Amazon Tech LS rot
the maonufacturer af the apparel on which tfie
Infringing mark Wwas used. It had neper licensed,
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to Cloudtail, the right fo use the infringing mark,
with which, in fact, it had no concern. In fact,
Cloudtail itself conceded, before this Court on 2
March 2023, that the decision to use the
tnfringing mark on the apparel sold by was not of
Amazon, but of Cloudtail itself. Unfortunately, the
learned Single Judge has entirely overlooked this
concession, regarding which no ohbjection or
reservation was ever expressed by Lifestyle,
either before this Court on 2 March 2023 or at any
point thereafler. In view thereof, it is plainly
obuious that the affocation, on the apparel sold by
Cloudtail, of the infringing logo, could not
incriminate Amazon Tech in any manner, merely
M because the same apparel also happened to carry
the ‘SYMBOL' mark, the use of which had been
licensed by Amazon Tech to Cloudtail.
152. Para 99 of the impugned judgment proceeds
lo observe that Amazon Tech was “one of the most
dominant players in the ecommerce space”, that
it “possesses ways and means to utilise its
. dominant presence in the e-commerce space to |
promote its own products as also products which ‘
it might otherwise wish to promote”, and that it |
|
I

O

had “the leverage through its own platforms to
dilute Plaintiff’s brand/logo by indulging in deep-
discounting of its own products which compete
with the Flaintiff by using a similar mark/ loge”®,
These findings are, prima facie, entirely in the
Q realm af presumption and conjecture. They reflect
, an impression, by the learned Single Judge, that
Amazon Tech was in a position to indulge in
infringing activities by means such as deep
discounting — with respect to which there is not
even a whisper af an allegation against Amazon
Tech in the entire plaint of Lifestyle - and that,
therefore, it must have done so. On the Jace of it,
we are of the view that these findings suffer from
perversity in law, and cannot, therefore, sustain.
1353. Para 99 goes an further ta observe that “i is
well known realty that all 3 Defendants belong
to the Amazon Group of Compantes and operate
as a cohesun commercial entiy ", This finding hus
nothing forthcoming, available on the record, to
support it There ts certainly no pleading to that
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effect, The plaint, filed by Lifesiyle, does not
allege, even indirectly, that Amazon Tech,
Cloudtail and ASSPL constituted g “cohesipe
commercial entity”. A finding that 3 companies,
which are independent corporate  ventures,
constitute a cohesive commercial entity, cannol be
relurned wiathout any pleading to that effect. We
Qre consirained to observe that the learned Single
Judge has, in so holding, made out g case in
Sfavour of Lifestyle which it itself did not pleacd.
154, There are no other findings, in the IMpugned
Judgment, against Amazon Tech, Of course, the
learned Single Judge has adversely commented
N what she perceives as Amazon  Tech’s ‘
deliberate ahsence Jrom the proceedings in the
suil. Even if it were to be presumed, merely for
the sake of argument, that Amazon Tech took g
Conseious decision not to participate in the su
Proceedings, that cannot Justify mulcting it with
damages of ¢ 336,02,87,000/ -,

155, The case, therefore, is one of awarding, '
against Amazon Tech and in favour of Lifestyle,
af damages of ¢ 336,02,87,000/ - without any
sustainable Jinding of mfringement, or of
complicily in infringement, against  Amaozon
Tech.”

129, If the Division Bench after looking into all the relevant aspects referpe
to above thaught fit 10 grant benefit of unconditional stay of execution
of money decree then, applying the principles of law discussed by us,
it cannot be said that the Division Bench committed any error much

less an error of law in passing the impugned Judgment and order.

1301t goes without saying thal whatever has been observed by the Division
Bench in its impugned Judgment and order is not an expression of any
final opinion but are prima face observations for the purpose of

granting the relief as prayed [or by the respondents.
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131.1t is necessary for us to observe that the Court’s jurisdiction over a
respondent is founded on a valid service of summons, Without a valid
service, the Court eannot acguire jurisdiction over the respondent,
unless the defendant voluntarily submits to it. The original defendant-
respondent must be pruperly be apprised of a pending action against
him and assured of the opportunity to present his defenses to the suit.

Proper service of summons is used to rotect one’s right to due process,
P p P

132. In an action strictly in personam, personal service on the defendant is

the preferred mode of service, ie, by handing a copy of the summons

O g to the defendant in person. If defendant, for excusable reasons, cannot
be served with the summons within a reasonable period, then

substituted service can be resorted to. While sunstituted service of

summons is permitted, “it is extraordinary in character and in

. derogation of the usual method of serviee "

133.In the case in hand, what is important for us to note is the Order passed
by the Joint Registrar Wudicial) of the High Court of Delhi dated
01.03.2021 which reads thus:

~ CSICOMM)443/ 2020

s “1. Written statement filed by the defendant Nao.

J 2 & 3 with affiduvit of admission/ denial
2. Replication 1o the written statemernt of the
defendant ree.3 with affidaurt of
admission/denial of the documents has been
filed by the plaintiff
J. It is submitted by counsel for the plodntifT that
replication and affida it of admission/denial of
the documents qua the defendant no.? has also
been filed but the same is lying ureler SCrutingy.
Lot necessa i steps be tahen to onsure that
replication and affidavit nf admission/denial of
the documents are placed on revord,
4. Affidavil of service filed by the plamtiff refiects
that entire paper book was delivered o the
defendant no. | through speed post and courier.
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Jor the next date.

3. Re-notify the matter for completion of seruice,
completion of plead; 45 and admission/ denial of
the documents on 22" April, 2027 »

(Emphasis supplied)

F. CONCLUSION i
L 134, we SUmmarize our fina) conclusion on the srant of benefit o stay of
execution of a decrep by an appellate court in term of Order XLI as
under: -
[} Order XLI Ryje S contains the Provision for the grant or refusal i
of stay of execution of the decree by the appellate court under
the CPC, 1 Categorically stipylates that mere filing of an
appeal against apn order of E€xecution, shall not sa facto
Uperate as stay nf Proceedings. Any eXecution Proceeding or
an order therein, shall be stayed only if a specific, reasoned '
order Sranlmg such slay 1s passed by the appellate court, after
o Proper application of mingd

(I}  For the grant ol stay of execution of a decree in terms of Order
XL a prayer 1 such effect has to be Speciflically made to the
appellale court and the appellate court has the discretion to

Erant an order nf slay or to refuse the Same.

() Order x1 Rule 5{3) of the CpPp Provides for satisfaction
regarding suffipient Cause as a pre condition for granting

benefit of stay of execution gf decree, and it casts an abligation
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V1]

upon the appellate court to record its satisfaction for stay of

execiition such decree,

The power of the Appellate Court to order stay of execution of
the decree is circumscribed and made subject to the existence
of a *sufficient cause” in favour of the appellant being shown.
In order to ascertain whether a “sufficient cause” exists for the
grant of stay of execution of a decree under Order XL1 of the
CPC, the appellate court as per sub-rule (3] of Rule 5 is
required to examine:-
(i) Whether there will be substantial loss to the party
applying for stay;
(il Whether the application has been made without
unreasonable delay; and
i) Whether security has been given by the applicant for

due performance of the decree,

For the grant of stay of execution of the decree, the appellate
court is required, after perusing the materials on record, to
assign reasons for its satnsfaction regarding the existence of a
“sufficient cause”. Such reasons should be cogent and
adequate. The reasons assigned must indicate the necessity
[or the status guo prevailing on the date of the decree and jfor
the date of making of the application for stay, to continue by
granting stay, and not merely the reasons why stay should be

granted.

Altheugh, Order XLI Rule 5 of the CPC, uses the word "shall”,
yvet a combined reading of the sum and substance of Rule(s)
1{3) and 5(5) would reveal, that for the grant of stay of

execiition, it 15 not mandatory for the appellate court to impose
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(V)

(VILi)

(1)

for the grant of stay of execution, has g discretion to iImpose a
condition of deposit of the amount depending on the facts and
circumstances of each case,

guiding factor and statutory mandate, for the Erant of such
stay of executinn as indicated i, Rile 3, 18 the existence of
“sufficient cause” in favour of the appellant, on tre availability

of which the appellate court would be inclined to pass an orcer
of stay,

For the grant of benefit of an unconditional stay of execution
of a decree, an exceptional case has to be made ot before the
appellate court. This discretion of the appellate court tg Eraiil
an unconditional Stay of execution of decree must nai be
exercised arbitrarily. It must be exercised sparingly and anly
il an exeeptional case 18 made out for such stay in view of the

peculiar facts aned Altending circumstances of the case befo-¢
il

A lodestar  for bringing a case within the purview of
“exceptional cage” for the Purpase of granting benefit of
uncanditiong] stay of the execution of money decree by the
appeilate court would be, if the money decree in gquestinn:

(1} 15 “Eregiously perverse;

(i) is riddled with patent illegalitips:

1) is faciaily unitenable; and/or
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(ivl  such other exceptional causes similar in nature.

[X)  For the purpose of the grant or refusal of stay of execution of
the decree under Rule 5 of Order XL, it is immaterial whether
the decree is 4 money decree or any other dccree The langaage
couched in the said provision is very ciear Order XLI, Rule 5
of the makes no distinction between a money decree and other
deecrees, and the said provision applies with fisll rigour in both
instances. Yet as a rule of prudence and established practice
evolved over a period of time, no stay of execution of g money

Q decree should be granted, except on the condition that the

decretal amount be deposited in the court. However, such

condition for deposit cannot be said to be mandatory and non.
prescription thereof does not operate as a bar 1o staying the

e execution of a money decree.

[XI) There is no provision under Order XLI Rule 5 of the CpC
imposing a mandate to deposit cash security as the only mode
of security for execution of the decree. Security, for the

ﬁ purpose of the said provision, can be in the shape of property,

bond and or in the form of an appropriate undertaking from

the appellant to abide by the decree, seeking stay of execution.

135.In view of the aforesaid, we have reached the conclusion that we
should not disturb the impugned judgment und order passzed by the

Division Bench of the High Court.

3600 18 neediess clarify that the main appeal shall be decided on it
W ments and without being influenced in any manner by any of Lhe
ohservations made in the impLgned judgment and orde passed by

the High Court including our judgmen
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137.It shall be open for the parties to put forward all contentions available

lo them in law al the time of the final hearing of the Regular First

Appeal.

138, Registry shall forward one copy each of this judgment to all the High

Courts.
G REA SRR B EE G R R E T r+r“--J-
[J.B. PH.RDI‘.E&LA]
[K.V. VISWANATHAR]
New Delhi;

Tt October, 2025.
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