t-'l,{;. OFFICE OF THE PRINCIPAL DISTRICT JUDGE:: KURNOOL
e .
Dis.No. /Estt/2025 dated EE-DE-EQE_E_

Letter ROC No.499/50/2025, dated 16-07-2025 along with copy of Judgment,
dated 22-05-2025 in Civil Appaa' ;qln.EElﬁE of 2025 (arising out of Special Leave
Patition (C) No.9740 of 2022) of Hon'ble Supreme Court of India, titled *M/s. Gayatn
Project Limited V. Madhya Pradesh Road Development Corporation Limited”, is

herewith communicated for information and necessary action, if any.

All the Judicial Officers working in Kurnool District are requested to download
the above letter ROC No489/50/2025, dated 16-07-2025 along with copy of
Judgment, dated 22-05-2025 in Civil Appeal No.6856 of 2025 (arising out of Special
Leave Petition (C) No.9740 of 2022) of Hon'ble Supreme Court of India, _frnrn District

Court website |.e..https://kurnool.dcourts.gov.in for information and compliance of
the directions issuad therein.

All the Judicial Officers arr requested to submit the compliance report after
downloading the above copy to this Courl.

—

PRINCIPACDISTRICT JUDGE,
- @ " KURNOOL.

To,

All the Judicial Officers in Kurnool District including Official Receiver's Court, Kurnool.
The Secretary, District Legal Services Autharity, Kumoaol,
The Senior Superiniendent (Accounts ), Principal District Court, Kumoaol

The Stenographer Grade-|, Principal District Court, Kurmool.
The Chvil Bench Clerk, Principal District Caurt, Kumoal.

The System Officer, District Courl, Kurnool, with a direction to upload the same In the District Court's:
Official website. -



Y.V.5.B.G. PARDHA SAF AMARAVATI

REGISTRAR GENERAL (Off) :0863 2372613
(Telefax):0863 2372631
ROC No.4 S0/202 Dated. |/ .07.2025
To
All the Principal District Judges
in Andhra Pradesh.

: am,

45 €97 - Sub: High Court of Andhra Pradesh - Letter dated
& 22.05.2025 along with copy of Judgment dated

15.05.2025 in Gvil Appeal No.6856 of 2025 (arising

out of Special Leave Petition © No. 9740 of 2022) of

Hon'ble Supreme Court of India — Communicated —

Reg.

Letter dated 22.05.2025 along with copy of Judgment
dated 15.05.2025 in Civil Appeal No.6856 of 2025
"n (arising out of Special Leave Petition © No. 9740 of
2022).
o ol o
Adverting to the subject and reference cited, as directed, [ am
to forward herewith copy of Judgment dated 15.05.2025 in Civil Appeal
No.6856 of 2025 (arising out of Special Leave Petition © No. 9740 of
2022) of Hon'ble Supreme Court of India, titled "M/ Gayatri Project
Limted v. Madhya Pradesh Road Develgpment Corporation Limited”, for
information and necessary action, if any.

Further, I also request you communicate the same to all the

Judicial Officers in your Unit and to the Presiding Officers of Labour

ép.,‘t Courts/Tribunals in the District working under the control of the High
Court, for information and compliance of the directions issued therein,

) Yours sincerely,
e el
A
HSu b s
REGISTRAR GENERAL

Encl: As stated.
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LB, PARDIWALA, J.:

For the convenience of the exposition, this judgment is divided in the following

parts: -

INDEX
A AR T AL N R s e 3
B. ISSUES FOR DETERMINATION wosmvssstisusiseimssssimsssessesnmissnsasosss 16
C. ANALYSIS ... = e e A e e s A6

L. Can an Award passed under the Aet, 1996 be annulled on the ground
of lack of jurisdiction where no plea of applicability of MI* Act, 1993

was raised before the Arbitral Tribunal? 14

B R A R R PRI R T E R I R R A R A

a. 1% there a confhict between the decisions of L. G Chaudhary (1) and

Lien .E'.l:rgfru-'t‘rmg"’].?

by, Whmheri plea of lack of jurisdiction may be raised for the first time
under Section 34 of the Act, 1996 1f no such objection was taken before
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1. Leave Granted.

2. s appeal arises from the judgmem and order passed by the High Cowt of
Ml Pradesly, Poocipl Seat ot allpoe okoesd 00700 2002 i Arbatroton
Appeal Moo 790l 2021 by whaeh the appeal iled by the appelliom berem ande
Sechon 37 of the Arhitration and Conciliatton Act, 1996 (for short, the “Act,
1996} came 1o be dismissed thercby attirming the order dated 20.12.2019
passed by the Commercial Court and 19th Additional Sessions Judge, Bhopal

(M.P.) allowing application filed by the respondent herein under Section 34

ol the Act, 1996,

J It appears that the respondent herein suffered an award dated 08.07.2011
passcd by the Arbitral Tribunal (for short, the “Tribunal™). The said award
was challenged by the respondent Corporation under Section 34 of the Act,
1996, The appeal filed by the Corporation under Section 34 of the Act, 1996
came o be allowed on the ground that the Tribunal had no jurisdiction to pass
the award in view of the provisions of the M.P. Madhyastham Adhikaran
Adhiniyvam, 1983 (for short, the “MP Act, 1983™). The order passed by the
Commercial Court and 19th Additional Sessions Judge, Bhopal (M.P,) came
to be challenged by way of appeal before the High Court under Section 37 of

the Act, 1996. The appeal came 1o be dismissed.

Specinl Leave Petition () Mo, 9740 of 2022 Pape 2 of 6l



A. FACTUAL MATRIX

J
4. The facts giving rise to this appeal may be summarised as under:-

(i) The appellant executed a “works contract™ dmed 12.12.2005 with the
respondent for “Rehabilitation and Strengthening of Khargone -
Barwani Road (SH-26) Project Road No. 19" & “Rchabilitation and
Strengthening of Khargone - Bistan Road (SH-31) Project Road No.
20" in the State of Madhya Pradesh. Clause 67.3 of the “General
Cnndiliur]:s of Contract” read with Clause 67.4 of the “Conditions of
Particular Application” provided for arbitration as the means for
resolution of disputes between the Parties.

(ii)  The arbitration agreement mandated that the tribunal shall compnse of
three members, one to be appointed by each party and the two co-
arbitraters had to nominate the presiding arhitrator,

(iii) Clause 67.4 of the Conditions of Particular Application - Part-1I reads

thus; -

*Sub-Clause 67.4 : Arbitration
Any dispute in respact of which:

a) the decision, if any, of the Board has not become final
and binding pursuant to Sub-Clause 67.2, and

b) amicable settlement has not been reached:
fil In the case of dispule arising befween the
Employer and a domestic Contractor or belhween

the Employer and a foreign Contractor whao opts
for the application of the Indian Arbitration and

Special Leave Petition (C) No. 9740 of 2022 - Page 3 of 64



fiii)

fiv)

Special Leave Petition (€) No. 9740 of 2022

Coneilicetion Aer, 0 pelated  fooodey mrabier
arising out of or commectod wath thes Gt
such dispute shell e referred o e weeeed of
[any Arbilreidors jone coch o b appeintod by
el pard gl cend ook dleeigapres fee dwe cipapnantedd by
the A ntiaitors, o f tletes o b gaggreesttient, do e
apipannited by thee Aeduteafoes € ovmmaffest af e
fidanr € woewl o] Arbaiearmen [Rer frelicn
Arbitration and Cancthatian Acl, WG, The nalies
there tinder and any statutery modification or
re-enactment  thereof, shall apply 1o these
arhitration proceedings: or {2) in the case af
dispule arising belween the Employer and a
Joreign Contractor, by apphcation of the
UNCITRAL Arbitration Rules related lo any
matter arising out of or connected with this
Contract, such dispule shafl be referred 1o the
award of ftwo Arbitrators fone each (o be
appointed by each party) and an Umpire (o be
appointed by the Arbitrators, or if there is no
agreement, to be appointed by the nlermational
Centfre for Allernative Dispute Resolufion
(ICADR). The UNCITRAL Arbitration Rules shaill
apply to the arbitration proceedings,

Neither party shall be limited in the proceedings
before such arbitralors to the ewidence or
arguments already put before the Engineer, for
the purpose of obtatming his said deciston. No
such decision shall disqualify the Engineer from
being called as a witness and gqiving evidence
before the arbitrators or any matler whatsoever
relevant to the dispute,

The reference o arbilration may proceed
notwithstanding that the Worlks shall not then
be or be alleged to be complete, provided always
that the obligations of the Employer, Lhe
Engineer and the Corttractor shall not be altered
by the reasen of the arbitration being conducted
deirtrgy the progress of the Works, Neither parly
shall be entitled to suspend the Works, and
payment to the Contractor shall be continued (o
be made as provided by the Contract.

If one of the parties fail to appoint its arbitrators
tn pursuance of sub prva fi) aed (G5) above, within
60 days after receipt of the notice of the
appotntment of its arbitrators by the other party,

Page 4 of 64



then the Secretary General of the Permanent
Court of Arbitration, the Haogue, in the cose of
Sforeign contractors opting for the application of
the UNCITRAL Arbitration Rules, or the Ministry
af Road Transpart and Highways in the case af
Indian contractors, and the foreign contractors
wwho opt for the application of Indian Arbitration
and Concifiation Act 19596, as the case may be,
shall appoint the arbitrator. A certified copy of
the Secretary General's order or Ministry of Road
Transport and Highways order, as the case may
be, making such an appointment shall be
Sfumnished to both the parties,

fu) Arbitration proceedings shall be held at Bhopal,
India, and the language of the arbitration
proceedings and that of all documents and
conununications betiveen the parties shall be
English.

fui) The decision of the mayority of arbitrators shall
be final and binding upon both parties. The
expenses of the arbitrators as determined by the
arbitrators shall be shared equally by the
Employer and the Contractor, However, the
expenses incurred by each party in connection
wdth the preparation, presentation, ete., of ils
case prior to, during and after the arbitration
proceeding shall be barne by each party itself.

fvii) All arbitration awards shall be in wriling and
shall state the reasons for the oward.

{iv) This Court vide its judgment dated 14.01.2010 in the matter of VA Tech
Escher Wyass Flovel Limited v. M.P. State Electricity Board & Anr.
reported in (2011) 13 SCC 261, held that the State Act would apply
only to such works contracts which did not have an arbitration clause.

{v) In VA Tech (supra), this Court held as under: -

1. Heard the learned counsel for the parties. This appeal
has been filed against the impugned fudgment af the High

Special Leave Petition (C) N, 9740 of 2022 Page 5 of 64



Conrt of Madhve Pradesh doted 5-3-2003. It appears that
thre .r;;:p.v.n".l'n.ur wiew  oowverided a0 wark contreact l"_1' iy
respondents. There was some dispute hetween the parries
atned thesre iv o aan cerfeteateenn elerese an the aervement Fhee
H,I",r’-l'llllrlrif Fedod  wane u;',r'i’n'm.-u.rr wielin Neeteeon WV o) the
Ledasoanrenst inndd 0 somee diestrenns At D990 glew sdt " Hhie 1YV
At 7 whiet wees repected v the learied Additional Ihstict
Sl conad thaet onddey vy Deen apdvedd e the Hivl Court

Hence, thiy appeal.

2 Section 7)) of the Madhva Pradesh Madbvastham
Achikaran Adlinivam, 1983 {for short “the 1983 Aet”)
provides as follows:

“7. Reference to Tribmwnal —(1) Either party to a
werks contract shall irvespective of Me fact
whether the agrecment contains an arbifration
clanse or not, refer in writing the dispuee to the

Tribmel ™

3. _S'fr.f:l.t.:?;'rrmn.r.fy, Parliament enacted the 1998 Act, The
1996 Act only applics where there is an arbitration clause
but it does not apply where therve is none. The 1996 Act
covers all kinds of disputes including the dispute relating to
work contraces. fn onr epinion, the 1983 Act and the 1996
Act can be harmonised by holding that the 1983 Act only
applies where there s no arbitration clavse bur it stands
impliedly repealed by the 1996 Act where there is an
arbitration clanse. We hold accordingly. Hence, the
impegned judenent cannatl be sustained and we hold that
the application wnder Secrion 9 of the 1996 Act was

mcrintainable.

4. The appeal is allowed accordingly. No cosis. ™

(vi} The disputes arose between the parties from 06.08.2010 onwards in
relation to the appellant’s right to be reimbursed additional cost incurred

by it on account of introduction of subsequent legislation on increase in

Specinl Lenve Petition (C) No, 9740 of 2022 Page ol 6d



entry tax on High-Speed Diesel under Clause 70.8 of the Particular
Conditions of Contract,
(vii) The appellunt mvoked wbitration under Clause 674 vide its nolice
dated 06.08.2010 and the Trbunal stood constituted on 24.09.2010.
{viil) The Tribunal passed a unammous award dated 08.07.2011 in favour of
the appellant for a sum of Rs. 1,03,55,187 (1.e. Rs. 1.04 Crore), The

relevant paras 1.19 and 3.1 respectively of the Arbitral Award are as

follows: -

“1.19 The valuation of the claim as assessed by the
Engineer in its letter dt 18032009 (CD - (] pages 2} &
21)  and  recommended  for  reimbursement is  Rs
£.03,55, 187 (0. This cononnt is agreed o by both the pariies
as the valuation of the claim,

3.1 The Claimanr hay referred two claims for arbitration
before this AT, After carefil examination and congideration
of the written/ oral submissions and evidence presented by
both the parties to the extent relevant, AT awards amounts
against each clain ax uneder:

Amount Claimed — Amount Awarded

Claim No. | Rs. 1035518700 Rs 1,03,55187.00
Claim No. 2 Amount not specified Rs. Nil
Total Rs.  1,03,55187.00 Rs. 1,03,55187.0
Amonnt  plus Interest.

(ix) As is evident from Para 1.19 of the Award quoted above, the
quantification of this amount was in-fact recommended by the Engineer

and had been admitted by the respondent. The Tribunal also awarded

Special Leave Petition (C) No. 9740 of 2022 Fage 7 of 64



future interest at the rate of 0% poa trom the date of the award nll the
date of actual payment as per para 3.1, As of 17.02. 2025, the amount
eyl byt cespoment o the appellant stouds of Bs 2l nd 70

(8} Pl vespomncdent challemped e awand belore the Ceal Courd des
Section 3 of the Arbitration Act vide a pettion filed on 3MLO9.201 .
However, the respondent n its petition admittedly did not challenge the
Junsdiction of the Trnibunal, The respondent has admitied this fact in
Para 5 of 1ts counter affidavit filed before this Court. The respondent's
grounds for challenge were essentially on matters of appreciation of
evidence by the Tribunal which grounds were, in El+'|}" case, unlenable
given the limited s::upr: of Section 34 of the hrhitr:-!tl'mn Act,

(xi} A two Judge Bench of this Court delivered a judgment in the matter
titled MP Rural Rowmd Development Authovity & Anr v, LG
Chandhary Engineers & Contractors, reported in (2012) 3 SCC 495,
whercin it held VA Tech (supra) to be per :'ucm‘iuur.. The relevant para
42 reads as under: -

42 Therefore, the appeal is allowed and the judgment of
the figh Court which is based on the reasoning of Va
Tech fVa Tech Escher Wyass Flovel Ltd voM.P. SEB,
Mise. Appeal No. 380 of 2003, order dated 5-3-2003 (MP)]
iv set aside. This Cowrt holds that the decision in Va
Tech (200 1) 13 8CC 261 has been rendered per incuriam.

It that view of the matter the arbitration proceeding may
proceed under the M.P. Act of 1983 and not under the AC

Act, 1996,

Spevinl Besve Petition (C) No. 9740 of 2022 Page B of 64



(xii) The Division Bench, however, differed on the point of applicability of
the State Act to such works contracts which had heen termimated, and
this ditference of opinion caused this matter to be referred to a larger
bench in the follow terms: -

“Oreler
). In view of somne divergence of views expressed in the
mwa Judgnienrs delivered today by us, the matter may be
placed before the Hon'ble the Chief Justice of India for
constituring a lareer Bench 1o resolve the diversence. "

(xiii) The appellant filed its reply dated 16.03.2012 before the Civil Court
wherein each of the grounds raised by the respondent in its Section 34
petition u;rv:re duly responded 10,

(xiv) Relymng ﬁln the judgment of this Court in L., Chandhary (1) (supra),
the respondent moved an application dated 26.06.2012 before the Civil
Count sedéking to introduce the ground of lack of jurisdiction in its
Section 34 petitton.

(xv) A Full-Bench of the High Court delivered a judgment dated 05.05.2017
in the matter of Fiva Highways Lid & Ors v. M.P. Road Development
Corporation Limited, reporied in ATR 2017 MP 103, which, m-efTect,
reiterated the ratio of L.G. Chaudhary (1) (supra) insofor as this Court
had held that the State Act would apply to all work contracts in the State
of Madhya Pradesh notwithstanding the existing of an arbitration

agreemenl therem,

Special Leave Petition {C) No. 9740 of 2022 Page 9 of 64



(xvi) RKelving on the Full Bench decision of the High Clourt, retermed to above,
the respondent moved yvet one another application Jdated 15012018
b demes thiee € ovad € ot welwenenn o g sought o mdroduce additnal
grokimds to s Section V4 petition comtendmg ek ol oo ol the
Fribunal,

(xvii) A three-Judge Bench of this Court delivered a judgment on 22.03 2018,
in the matter of Lion Engineering Consultants v. State of Madlya
Pradesh reported in (2018) 16 SCC 758, taking the view that objections
regarding lack of junisdiction of an arbitral tnibunal, being a question ol
law, can be raised in Section 34 proceedings cven if no such ohjections
had been raised during the arbitral procecdings. Para 4 thereof is Lo the
following eflect: -

"d. ililrf_ﬁuﬂ' merit in the contentions raived on behall of the
State. We proceed on the footing that the amendment being
bevand limitation is not to be allowed as the amendment is
not pressed. We do not see any bar to plea of jurisdiction
being raised by way of an objection under Section 34 of the
Act even if no such objection was raised under Section 16,

(xviii) A three-Tudge Bench of this Court passed its judgment in MLP. Road
Development Authority & Awr v. LG, Chawdhary Engincers &
Contractors reported in (2018) 10 SCC 826, effectively stating that the

State Act would prevail over the Arbitration Act in hight of Section 2(4)

of the Arbitration Act. The relevant para 14 is quoted below: -

Special Leave Petition (C) No, 9740 of 2022 — Page 10 of 64



“ 14 L view r.lf.H'iE above, we are ﬂfﬁhe view Hrrl the Siate
fevw will prevail in tevins of Section 264) of the Central Act.
The reference under the Stare law was valid and could be
decided in accordance with the State. Accordingly, we sei
agide the impugned order [Gammeon India Lid. v. State of
M.FP., WP No. 8375 of 2000, order dated 2%-11-2010 (MP)]
and restore the proceedings before the Tribunal. The
appeal is, accordingly, aflowed in above terms. "

(xix) In para 17 of the aforesaid judgment, however, this Court categonically
excluded such cases where awards had already been made. It was held
that “in such cases, if no objection to the jurisdiction was taken at
relevant stage, the award may not be annulled on that ground”. It is
necessary to quote para 17 as under: -

“17. We do not express any opinion on the applicabilicy of
the State Act where award has alveady been made. [n sich
cases if no objection to the jurisdiction of the arbitration
was faken at relevant stage, the award may not be amudled
only an that ground,

{(xx) In the present case, the respondent had admittedly not raised the ssue
of jurisdiction either before the Tribunal nor in its initial petition filed
under Section 34, Clearly, therefore, the instant case fell within the
ambit of Para 17 of LG Choudhary-11 referred to above.

(xxi) The Civil Court passed its judgment dated 20.12.2019 allowing the
respondent’s Section 34 petition on the ground that the Tribunal lacked

jurisdiction 10 adjudicate the disputes. The Court observed, albeit

erruncously, that para 17 of L.G. Chawdlary (1) (supra) did not save

Special Leave Petition (C) No. 9740 of 2022 Pape 11 of 64



e instant case, inasmuoch as the ssue of junsdicion could have been
rised inthe Secuon 34 proceeding even though no such objection had
bewers eeve vsnisaed ddonmg thee sobineal procvedops The paas 12 oad 1

respectively read as follows, -

12 The relevant part of the Hon ble Supreme Uonrt &
precedent- “MP. Ruval Road Rood Development Awtharity
& s, Vs, MG LG Chaudhary Engimecring  and
Construction Civil Appeal No. 974712 dated [3-013-2018"

is as follows:

“We do not express any opinion on  the
applicability of the State Act where award has
already been made. In such cases if no vbjection
to the jurisdiction of the arbitration was taken at
relevant stage, the award may not be ammlled
anly that pround "

13. It is alse observable that as far as the question of non-
objection of the Applicants on the point of jurisdiction of the
arbitrator is concerned, the provisions under Section 34 (2)
(8) confers special jurisdiction to the Courts, where it does
not need to rely on the ebjections or non-objections of either
party, Under Section 34 (2) (B) (1) if the Court is aware that
the subject matter of the dispute is not arbitrable under the
yaid act, then such an arbitral award con be set aside by the
Court, Apart from this, it is also observable thar Clause 28
of the Contract alse regards such provisions as void, which
confers jurisdiction to Courts not having jurisdiction. It has
been clarified by the Hon 'ble Supreme Cowrt in Mis L.G.
Choudhary with regards to the above precedemt that
witerever award has been passed, even in those cases, the
above objection can be raised at the time of application
under Section 34 of the Central Act. It is for this reason the
argument made by the Non- Applicant in this coniext is not
Just. "

Special Leave Pelition (C) Mo, 9740 of 2022 Fage 12 ol 6



(xxii) This Court in JMC Projects (India) Lid v. Madhya Pradesh Road
Development Corporation reported in (2020) SCC Online SC 1452
took note of the exception carved out in LG Chandhary (1) (supra).
In a case based on similar facts, this Court held that the award shoulkl
not be set aside on the ground of junsdiction alone, The order dated
10.01.2020 passed by this Court is as follows: -

"Leave pranted.

Mr. K. V. Vishwanathan, learned senior counsel appearing
for the appellant, has shown us onr order dosed 08.03.2018
in Madhya Pradesh Rural Road Development Authority &
Anr. v, Mfs, L. G. Chaudhary Engineers and Contractors
(Civil Appeal No. 974 of 2012) (being the lead case) and
has pointed owt paragraph Nos. 22 to 27 thereaf which are
giterted hereinbelow;

“CA No 2751 of 2018 @@ SLP (CiNe.
11615/2012, C.A. No. 2753 of 2018 (@ SLP
(CINo. 11617/2002, CA. No. 2754 of 2018 (@
SLP (C)Na. 11618/2012, C.A. No. 2755 of 2018
@ SLP (C)No. 11619/2012, C.A. Nos. 2756-2757
of 2018 @ SLP (C)Nos. 11633-11634/2012, C.A.
Nos. 2758-2759 of 2018 (@} SLP (C)Nos. 11631-
1163272012 & C.A. Nos. 2760-2761 of 2018 (a)
SLP (C)No. 11628- 1162972012

22, We do not express any opinion on the
applicability of the State Aet where award has
already been made. In such cases if no objection
to the jurisdiction of the arbitration was raken af
relevant stage, the award may not be annulied
amly on that ground,

23. The appeals are, accordingly, disposed of.
f
C.A. No. 2616Gu SLP (C)No. 35641/2011:

24. Leave granted.

Special Leave Petition (C) Mo, 9740 of 2022 Page 13 of 64



25 o view of avdee paseed o O A Noo 275 nf
28 i SLP (CiNe. 166152002, oy objection
frervinge Been rareed Iw the respanedeniy in e of
Nowerrens D0 P8 oof vl lebesransvens anined € vancelvintinog
Lof, TV wl apyreergienale stag etdpre thae fisen
.-nrj‘rm.l':m--!. thee weward  conld nor ave been

ettt il

20, ..-'IL'L'“I’J.F'IJ“H_‘H‘.II_L'. {liis uj.lpr..’m' is alfowed, the
impmiened judement is ser aside and the award 15
restored,

27 It is, however make it clear that this order will
not debar proceedings under Section 34 of the
Arbitration and Conciliation Act, 1996, ™

It is clear that in the préxent case, an Award has already
been passed which is dated 0701 2011
b

Thiz being the case, and following the aforesaid judgment
of this Court, the impugned fudgment dated 24102018 is
set aside. The Section 34 proceedings will continue with all
abjections that may be raised but excluding thg objection as
fo the applicability of the Madhya Pradesh Madhyastham
Adhikaran Adhinivam, 1953

EF

The matter stands disposed of accordingly

(xxiii) The High Court passed the impugned judgment dated 07.01.2022 under
Section 37 of the Act of 1996, The High Court ht:lil that the Tribunal
lacked jurisdiction to adjudicate the disputes between the parties. The
High Court, in effect, held that the exception carved out in LG,
Chawdhary (1) (supra), as reiterated in JMC I‘ny;cfs (supra), could

nol be relied upon as JMC Projeces (supra) had not considered the law

laid down by this Cowt in Lion Engineeving (supra). Paras 21, 22 and

Specinl Leave Potifion (07 No. 974000l 2022 Page 14 of 64



23 respectively of the impugned judgment dated 007.01.2022 are as

under: -

“21. Now, we shall consider the specific objection of the
appellant regarding lack of objection on jurisdiction wunder
Section 16(2) of the Act of 1996 before the arbitral tribunal
in view of order dated [3.03.2018 in CA. No. 2616 of
200810 and in Mis, IMC Projecis (India) Lid.

22. It is true that the Hon'ble Supreme Court in its order
dated 13032018 in CANa. 2616 of 2018 has held that
award cannot be annilled on the ground of lack of
jurisdiction if the objection under Section 16(2) was not
taken before the arbitral tribunal. This view was based on
a decision of two judpee bench of the Hon*ble Supreme Court
in M5FP Infrastructure Lid, Vs, M.P. Road Development
Corp. Lid,

23, ‘However, a bench of three-judges of the Hon'ble
Supreme Cowrt in a subsequent decision in Lion Engg.
Consultants ¥z, Stare of M.P. partly overruled MSP
Infrastructure Litd and held that the objection regarding
lack of jurisdiction can be raken under Section 34 of the Act
of 1396, even if no ebjection under Section 16(2) was faken
before the arbitral tribumal. Thus, in view of the subsequent
decision of the larger bench, this Court is of the view that
the objection regarding lack of jurisdiction could have been
taken before the learned rial Court under Section 34 of the
Act of 1996, even though no such objection was taken
bafore the arbitral tribunal wnder Section 16(2) of the Act
The Hon'ble Supreme Court in the matter of Mis. JMC
Projecis (Ineia) Lid. hax not referred 1o the decision in the
matter of Lion Engineers which was subsequent to the
decision of CA. No. 2616 of 2018, Hence, The learned trial
Court acted in accordance with law while entertaining the
objection under Section 34 of the 1996 Act and yetting aside
the arbitral award on the ground of lack of jurisdiction.”
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&

1. ISSUES FOR DETERMINATION

5. Having heand the leamed counsels appearing for the parties and having gonc

throngh the sater s o sevord, e e paevaral guestons et Gl T o

a

comstderation are as umder -

I Whether an arbitral award rendered under the Act, 1996 where the
arbitration proceedings was to be governed by the MI" Act, 1933, can
be set-aside or annulled solely on the ground of lack of jurisdiction,
cven when no such plea was raised before the arbitral tribunal in terms
of Section 16 sub-section (2) of the Act, 19967

Il.  Whether the decision of this Court in L& Chondhary (H) (supra) could
be said 1o be per incuriam for not having taken mto consideration the
decision of this Court in Lien Engineering (supra)? In other words,
whether there 15 any conilict between the decisions of this Court in Lion
Enginecring (supra) and LG Chondhary (11) (supra), insofar as the
obscrvations pertaining to the stage at which a plea of lack of

Jurisdiction may be raised under the Act, 1996, are concemed?

C.  ANALYSIS

6. The MP Act, 1983 was first looked into by this Court in the case of State of
MLP. v Anshuman Shukla reported n (2008) 7 SCC 487, This Court
speaking through §.13. Sinha J, (as he then was) after poing through the various

provisions of the MP Act, 1983, observed that the saud legislation was a special
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Act that was enacted for providing compulsory arbitration on disputes to
which the State Government or a public undertaking (wholly or substantially
vwied or contiolled by the Stue Govermnment), 15 a party, and for matters
incidental thereto or connected therewith, It observed that the MP Aet, 1933
postulaies creation of a separate forum for the purpose of determination of
disputes ansing inter alia out of the works contract. The Madhya Pradesh
Arbitration Tribunal established thereunder, 15 not a domestic or an ad hoc
arbitral tribunal, by virtue of the umique scheme of provisions that povern its
framework. The members of the MP Arbitral Tribunal are not nominated by
the parties, the Tribunal has the power to reject a reference for arbitration; it
has the power to swo-mety summon records; take note of evidence; award
costs and interests, The Chairperson of the M_P. State Arbitration Tribunal has
the power o refer disputes to another bench, It containg provisions,
prescribing a special time-limit and procedure for the passing of an award and
for its subsequent challenge, respectively. Accordingly, this Court held that
the provisions of the Arbitration Act, 1940 (for short, the “Act, 1940™) and the
Act, 1996 would have no application to arbitrations governed by the MP Act,

1983 or any award passed thereunder. The relevant observations read as under:

“3. Refore embarking on the said question we may notice the
statutory provisions of the Act for resolution of the legal issue.

4. The Act came into force with effect from 1-3-1985. [t wuy
enacted to provide for the establishment of a fribunal fo
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arbitrate on dispaetes o which the State Govermmant or a pubifie
wndvedoking owhollv o sulwionsiallv aweed or comealled I
Ure State Government), is o pariy, and for maisers incidental
thereter or comnected thevewih

M Adebtead Dedmneel o comsieiutodd o bevens o Seacteewi 3 ol
ihe Aot fon pesofvime all JJ.'.pnIr.'. arad differ ences Jrok fudirrin foe
werd b contvect o arisig ond of or conpected with execnnion,
disclarge v satisfaction of any sucl works confract.

. Section 7 provides for reference to the Tribunal, Such
reference may be made irrespective of the fact as to whether
the agrecaent comtaing aie arbitration clause or not, Section 7-
A provides for the particulars on the basis whereof the
reference petition is to be filed, Section 7-B provides for
fimeitation for filing an application [..]

7. Chapier IV of the Act containg Sections 16 te 18, Section 16
deals with passing of an award by the Tribunal and/or iis
Benches. Section 17 gives finality to the award made
therennder, Such awards made, in terms of Section 18 wonld
be deemed to be a decree within the meaning af Section 2{2) of
the Code of Civil Procedure, 1908, Section 19 confers a power
of revizion on the High Court [...]

LAY AN XK

14, The Act is a special_Act, It _provided for ﬂgmmd,rgg
arhitration, lt provides ,!r:r ﬂ reference, The Trifnmpal has the

IR ) L s [1)) r v,

auenrd. Seciion 14 af the et ,:u'mw.ﬂ?s n’m.’ proceeding and the

anvared oo he chm".".:*nﬂr

newithstending anyvithing to the contrary _contained in_any

rtler e refating to arhbitration.

Ry XAW XXX

28, The provisions of Hie det referred ta iereinbefore elearly
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ohe which can be said tao he o domestic tribmnal, The Members
of the Tribunal are met_nominagted by the parties, The

digpufants do not have any conirol aver dreir apponitmaad, The

Tribunal may reject g reference at the threshold Jt s the
perwer fo sianmon records, Il the power io record evidence,
Itz functions arc not fimited to one Bench, The Chairman of the
Trilvinal can refer the disputes to another Bench, Its decision
is final [t can award costs, It can award interests. The finelity
o the decision is fortified by a legal fiction ereated by making

Faidl (o ctil i ¥ e
of a_civil_court, ﬂm award of the Arbitral Tribunal is not

subfect to the provisions of the Arbitration Act, 1940 and the

Arbitration and Concifiation Act, 1996, The provisions of the

said Aets have no application.

29 We are, therefore, of the apinion that the Tribunal for all
intent and purport is a cowrt, The Tribunal has to determine a
lis. There are two parties before it Its proceedings are judicial
proceedings subject to the revisional order which may be
passed by the High Court.

{ Emphasis supplied)

7. In VA Tech (supra} the short point that fell for the consideration of this Coun
was whether, an application under Section 9 of the Act, 1996 could be said to
be maintainable, where the arbitration proceedings were poverned by the MP
Act, 1983, In other words, where the dispule had to be resolved by way of
arhitration in terms of the MP Act, 1983, more particularly Section 7(1),
thereol, could the Act, 1996 be said to also be applicable simultaneously or
alternatively for such disputes. This Court held that since both the MP Act,
1983 and the Act, 1996 respectively were similar in nature inasmuch as both
provided frameworks for resolution of dispute by way of arbitration, any

potential conflict or overlap in thew application ought to be construed
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Ay,

harmomaously. Hhas Court ohserved that the gravamen ol Section ¥ ol the M1
Act, 1983 which provided for reference w arhbital tnbunal was only o imake
athabeztion compailsory lor resolvig dispuetes ansimg owl o work contraces
mvolving either the Siate Government or g Pubhie Dindenakmg of Muadhya
Pradesh. As per 1.1 Tech (supra) what has been conveyed in so many wornds
by the plain language of Section 7 of the MP Act, 1983 15 only 10 mandate
arbitration in respect of such work contracts, and the said provision by no
means in the opinion of this Court was intended to override any legislation
enacted by the Parhament, be if the Act, 1996 (sic or the Arbitrabion Act,
1940). As per VA Tech (supra), Section 7 of the MP Act, 1983 cannot be
construed 1o oust the application of Act, 1996 1o the arbitration clauses which
arc otherwise poverned by the provisions of the said Act. Accordingly, it held
that the MI* Act, 1983 would apply only to the disputes ﬁ:naining 1o work
contracts as aforementioned which do not contain an arbitration clause i.e.,
where the Act, 1996 is otherwise inapplicable. In all other disputes, where the
work contract contains an arbitration clause, the Act, 1996 would be

applicable and the MP Act, 1983 mapplicable.

Remarkably, the decision of this Court in M4 Tech (supra) inadvertently [ailed

o take inlo consideration and refer to its earlier decision in Anshoman Shakla

{supra).
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9. However, interestingly in the subsequent decision of Ravikant Bansal v, ML.P.
Rural Road Development Authority reported in (2012) 3 SCC 313, a
coordinaie bench of this Court comprising of one of the judges (Markandey
Katju J.) who had earlier delivered the decision of VA Tech (supra), held that
the ratio of ¥4 Tech (supra) would not be applicable where the arbitration
clause itself expressly stipulates that the arbitration would take place before
the Madhya Pradesh Arbitration Tribunal in terms of the MP Act, 1983, In
other words, Ravikant Bansal (supra) held that where the arbitration clause
stipulates that the arbitration proceedings have to take place in terms of the
MP Act, 1983 or by the arbitral tribunal established thercunder, then the Act,
1996 would have no application, The relevant observations read as under: -

“2. This petition has been filed against the fudgment and order
elared 11-3-2001 passed by the High Court of Madliva Pradesh
at Gwalior Bench in Ravikant Bansal v. M P. Rural Road
Development Authority. The learned counsel for the petitioner
fiias relied on a decision of this Cowrt in Va Tech Escher Wyass
Flovel Lid. v. M_P. SER2 decided on 14-1-20110).

3. We are of the opinion that the aforesaid decision is
distinguishable because in the prescmt case the arbitration
clause itself mentions that the arbitration will be by the
Madhya Pradesh Arbitration Tribunal, Hence, in this case
arbitration has fo be done by the Tribunal ™

10.In view of the conflict between Anshwman Shukla (supra) and V4 Tech
(supra), and that between VA Tech (supra) and Ravikant Bansal (supra), the
issue as regards the applicability of the MP Act, 1983 viz- i-viz the Act, 1996

once again fell for the consideration of this Court in L.G. Chandhary (I}
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tsupra). In LoG. Chaudhary () (supray the guestion before this Court was
whether the MIP Act, 1983 and the arbitral inbunal statuiorily established
thereumder, would comtiiue to lave poresdicbion ever disprales peitainmg e
worh contiacts as mentioned in Sectionish 2000 and 26) tereumder, in view of

the subsequent enactment of the Act, 1996,

1 LIn L.G. Chaudhary (1) (supra), AK. Ganguly J. (as he then was) held that the

MP Act, 1983 is a special law providing for statutory arbitration in the State

of Madhya Pradesh, The opinion of A K. Ganguly 1. 15 in two parts: -

{i}  First, pl.:u:inlg reliance on the decision of Aushuman Shakla (supra), il
was held that the MP Arbitral Tribunal established thereunder had
distinet leatures [rom an ordinary arbitral iribunal constituled in terms
of the Act, 1996. It observed that the structure of the M.I'. State
Arbitration Tribunal, the manner of appointment and term of office of
its members iwas significantly at variance from that under the Act, 1994,
Unlike the Act, 1996, the MP Act, 1983 vests the MP Arbatral Tribunal
with inherent powers that may be necessary for the ends ol justice or to
prevent abuse of the process of the Trnbunal, Even the procedure for
making a reference to arbitration, for passing an award thereunder,

thereafter challenging it and the limitation period thercof, was in stark

contrast to the Act, 1996, Accordingly, it held that in view of the unique
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statutory provisions goverming the framework of arbitration under the
MP Act, 1983 that are either absent or at vanance with the Act, 1996,
shows that there is nconsistency between the two legislations, and that
the M.P. State Arbitration Tnbunal as held in Anshowman Shukio
(supra) is akin to a statwtory forum for adjudication of disputes in
contrast to an arbitral tribunal under the Act, 1996 whose edifice is pany
autonomy. Accordingly, it held VA Tech (supra) to be per fncuriam.
The relevant observations read as under: -

“18 If this Conrt compares the provisions of the M P.
et with the AC Act, 199 then the Court finds that the
provisions of the M P._Act are inconsisient with _the
provisions of the AC Act, 1996, The M. P, Act is a special
law providing for statitory_arbitration_in_the Siate of
Madfiva Pradesh even in the absence of arvbitration

aereement. Under the provisions of the AC Act, 1996 in

the ahyxenee of an nn’:.-:mnrm .:aerre:-u;c-ngl ﬂrm[mll_'u I!! is

prad Hf |' frer X . fi)

special meaning ax defined under Section 2{d) of the Act

whereas “dispte " has not_been defined imder_the AC
Act, 1996,

ALK AR XK

20, The structure of the Tribunal under the M. Act is
also different from the stricture of a Tribunal under the
AC Act, 1996 It is clear from Section 4 of the M.P. Act
that the composition of the Tribunal and their
gqualification is statutorily provided [...]
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.-'.r '.”:1' fard dbi r.f.f.u.f.l'frr .'nn'.lr .whrul TEEk rJ'nIJ'.l'.I|| J’.Fulrlfq'.l'li'.rﬂ'ﬂi"r'.\' i
atdver sfertuforily provided wnder Sections 5 amd 6 of the
MF At Neviion 8 peovrdes for e preocedure 1o e
foafboad Dy thie Teabweoned v recvrpd o releiesee i
Sewtoon Yo peeencides fods the constifition of e frew vivned
e Cliaaarman s powves of distrabusgon of business. Uneder
Scerin 16¢2) of the ALIY Aot there is a et fon
wriving e cowerrd which is alsent fn the AC Aei, 1996,

22, Section 17-A of the M.P. At confers inierent power
on the Arbitral Tribunal to make orders as may be
necessary for the endys of justice or to prevent abuse of
the process of the Tribunal Section 17-8 also provides
Jor power conferred on the Tribunal for correction of
cferical or arithmetical mistakes, No such power is given
fer eiii Arbitral Treibinal nder the AC Act, 1996, Section
19 of the M.P. Act gives the High Conrt the suo moin
power of revision, The High Couwrt has also been given
the power of revivion o be exercised on an ﬁppﬁcm‘fﬂu
made by an aggrieved paty within three months of the
award, While doing so, the High Conrt ix to act like a
Revisional Court under Section 115 CPC.
4

23 It is clear from the afuresaid enumeration of the
stattory provisions that wider the MLP. Aci the parties’
awionomy in the choice of Arbivval Tribunal is not there.

24, fn State of M P v _Anshuman  Shkla thijs  Court
' i he MP, dct aplivg Wi

1 hitral Tribuna
said Adet held that the said Aet ix a special Act_and
provides for compulsory arbitration,. It provides for a
rerference aid the Teibunad has been =iven tie power of
refecting the reference at the threshold. It afso held thai
e MLP. Act pravides for o xpecicd Bitafion and fives
e fime-fingit for passime g awar hirs Deen held
fictt Sectior af the ? el
el Irhl'.' ll:'hﬂ'l'l.h.'ﬂi_'f"l'l' gmf{‘r EA'illl_"::"J'-!'.|'l‘I Ei.-] EHI'!EI,T.I'I:'J'HH':..\' I'J'FE!
Section 7 provides  for finality._ of the  award,
notwithstanding anvihing to the contrary_ comtained _in

any other faw refating o artutration. All these features
f the 4 : nfed by tlhis C it gl
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Shnkla to show that there is inconsistengy between the
seovigiors of the AC Ace. 99 e :

ALK AR ALX

26, [t iz clegr, therefore_that_in view of the aforezaid
finding of a coordinate Benach of this Court on the
ixtinct f il hitr gl mder the said
M.P. Act in Ansluonan Shukla case’ the provizions of the
M.P._Act are saved under Section 2(4) of the AC Act,
1996 This Court while rendering the decision in Va
Tech has nat either noticed the previous decision of the
coordinate Bench of this Coure in Ansliognan Shukla or
the pravizions of Seciion 2{4) of the AC Aect, VU6,
Therefore, we are costradied to liold that the decixion
of this Court in Va Tech was rendered per fnenriam, "'

{ Emphasis supplied)

(i) Secondly, A.K. Ganguly }. negativing the argument of there being a
repugnancy between the Act, 1996 and the MP Act, 1983, observed that
since the Act, 1996, more particularly Section 2 sub-section (4) clearly
stipulates that Part I of the Act, 1996 shall apply insofar as the
provisions thereunder are not inconsistent with the other enactment or
with any other rule made thercunder, the MP Act, 1983 respectively and
its provisions will have precedence and continue to apply over an ahove
the Act, 1996. It further observed that although the Act, 1996 came into
force afier the MP Act, 1953 yet there is nothing to indicate that the Act,
1996 cither cxpressly or impliedly has repealed the MP Act, 1983, The
aforesaid 1s reinforced from Section 2 sub-section {(5) of the Act, 1996

which contains a saving clause for other laws being already in force in
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India, Omn the contrary, Section 85 of the Act, 1996 when read with
Section 2 sub-section(s) (4) and (5) shows that the legislatme had no
suic v nmtention o repeal the M A TR Fven otherwise, the subyecr
et od the M At 1983 Talls watlum (e comeurrent bist, amd the sand
Act had recerved the assent of the President while the erstwinle
Arhitration Act, 1940 was in force. Both the Acts operated in view ol
Scction 46 of the 1940 Act. The relevant observations read as under: -

“16 I thix Court logks at Section 2i4) of the AC Act
F Q06 it u-'n‘f ;m.rlmr thert Part I af .I'ﬂ{-‘..-'lc Act, 199w Fr:c'h

H ) ol Section 401 and Sectinis =H atiel 3, :'mm"v fo 21ery

arhitration wider gy other enactment for the time being
in_force where the arbitration wgs piersyant (o an
arbifration agrecument excepi insofar as e provisions

of this Part e, Part | are inconsistent with_the other

eiciient or with any other ride made therernder,

{7 Similar provicion refafing fo statuiory arbitration
weiy_glyo there in Section 46 of the Arhitration Aet,

1940, {..]

LN L ek

36. fn reply the learned counsel for the respondent ondy

submitted that the M.P. Act is repugnant to the AC Aet,

1996 since the same ix a later Act made by Parliament.

The learned counsel referved to the provisions of
Article 254 of the Constitution. The learned counsel
also wrged that in view of the provision of Section 85 of
the AC Act, 1996, the M.P. dct stands impliedly
repealed.

37 The said
pirvision for repeal rmi.l’(u Section 85 of the AC Act

1996 does not show that there is any express repeal of
- A » provizion of Secil
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204} of the AC Act elearly militates againsi the aforesaid
submissiong

I8, e argument of repuenancy is also not tenable,
Entry 13 of the Concurvent List in the Seventh Schedule
of the Constitution runs as follows [...] In view of the
aforesaid entry, the State Government is competent fo
enact laws in relation to arbitration.

39 The M P A{'r af H-'S.? way_made when the previons
-hitrigticn el ' teld. That Act of 1940

Wils E'ﬂmm‘ faaw, .Bm.ﬂ'r me Acis r:-m:m.rﬂ.f i view of

i i 1 B53 wax
u"ur:ﬂ't'n’ for the assent of .rfu- Frc.wim; .rmd HMMI P

1 - W il
in the Madhyo Pradesh Gﬂ'-'er.r.e Extraordinary rfﬂred J2-
[0-1983. Therefore, the requirement of Article 234(2) of
the Constitution was  satisfied. Thus, the M P Act of
1983 prevails in the State of Madlhva Pradesh
Thereafter, the AC Aet, 1996 was enacted by Parliament
repealing the earlier laws of arbitration of 19401t has
ilio_been noted that_the AC Act. 1998 saves the
provisions of the M_P._Aet, 1983 under Sections 2(4) and
2i5)  thereaf ?J'mrrﬁu-r._ﬂ'reru Laminef be  any
repugnancy, f..]

XXx Xix XXX

1. It is clear from the aforesaid observations that in the
instant case the latter Act made by Parliament i e the
ct 19 fearly M i _infendic the #
thar the Stare law of arbitration i e_the M P Act showld
wale in the State o | 2 I ir T
certain specified typey of arbitrations which are wunder
the MP. Act_ 1983, This is clear from Sections 2(4) and
263 of the AC Act 1996 Therefore. there is no

g j 1NEE 1 7 nd_is
accordingly refecred. ™

(Emphazis supplied)
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1 2. However, Gyan Sudha Misra 1. in her dissenting opinion in L.G. Chandhary
() (supray held that where the nature ol the dispuie does ot Tall watlon the
bl ok sk comtract umder Secton 2000 of the MI® A TR sach
disputes can be gesolved by oway ol abitabon ander the At T,
nolwithstanding the foel that such work contract is otherwise governed by the
MI* Act, 1953, She observed that a reference to arbitration under the MP Act,
1983 postulsles two requirements, namely: (i) the existence of a "works
contract’ involving either the State Government or a Public Undertaking of
Madhya Pradesh and (i1) that such contract pertains to the emj‘culmn of any of
the work enumerated in Section 2(i) thereof. Section 2(1) in turn lays down i
explicit terms as to the nature and scope of "works contract” by cnumerating
the specific nature of disputes that would be covered, i1.e., “work relating to
consiruction, repair or mainfenance ... supply of goods or material and all
other matters relating to the execution of any of the said works . However,
since Section 2(1) ol the MP Act, 1983 only covers specific and well-defined
*works™ and is applicable only in respect of disputes pertaining to its
execution, and does not include disputes of repudiation, cancellation or
termination of such works, the legal and logical consequence of the aforesmd
would be that, insofar as the dispute is not of the nature enumerated in Section
2(i) of the MP Act, 1983, such dispute would be outside the jurisdiction of the
M.I'. State Arbitration Tribunal, and ean be decided by an arbitral tribunal in

terms of the Act, 1996, irespective of whether arbitration clause requires the
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dispute to be referred to arbitration under the MP Act, 1983. The relevant
.
observations read us under; -

“d6. On perusal of e aforesaid provision caumerated under
Section 7, it is explicitly elear that the maiter in the evenr of
existence of a dispute between the parties in cerfain categories
of cases where the State of Madhya Pradesl) is a contracting
party, the dispute shall be referved in writing to the Tvibunal
frrespective of the foct whether the agreement contains an

arbitration clovuse or not, From this provision it ix clearly
apparent that m{hﬂmf af amy dizpite to the Tribumal

pastulates an existence of a works contraci and in the definition
of “works contract”’ ninder Section 2{i) of the M.P. Arbitration
Tribmnal Act 1983 it hos clearly _and ineguivocally _been
specified as to what is a "works contract” in relation fo whicl

the dispute is required to be referred in writing to the Tribunal.

ALL AL LY

-i'."i‘ Thru it a perisal of .r.I‘-rE' definition of “works contract”_if

poes setfy T " "3 " s n
AEre eIy, 1i0] I ; ' xecution o
any_of the work enumerated in_the definition _of “works
contract ", the same does not include the dispite pertaining to
termination, cancellation or remidiation of works contract and

the entire nanire r':r,{ ,:mmﬂ;:';mn i':mf_&'mﬂn .'m-'-rﬂg ”{gmr ,:n-
dizpmites whi

specified in Hu; WWI’ However, Hilj" qestion

49 In view of this, the legal and logical conseguence which
can be reasonably driovn from the definition of “works
contract” wordd be, that if there is a dispute between the
contracting parties for any reason relating to works contract
which include execution of any work relating to construction,
repair or maintenance of any building or superstruciure, dam,
weir, canal, reserveir, tank, lake, road, well, bridze, culvert,
Jactory, workshop, powerhouse, transformers or such other
works of the Stare Government or public undertaking including
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atit aereentent for the supply of coods or material amd all ether
mitters veladinge e e exeoniton of any el e sedd works, the
Nepnire wintildd forlf weithin Hr-:' .mahu uf m., il fmmrm n}' Cwirks
it ooed fge 1

ALY A X

51 L. But the san af he allow / ised wnder the
M Act of J983 57 T : < et
wnanrignouxly lavs down in explicii ferms as to whai ix the
natnre and scope of "works contract” and further_enninerates
the specific watiere of dispiies ;ag,um_r urﬂ' af the exccurion of
works confract which w Wi ver definition of a

“worky contract ", However, the same does not cven vagnely
inclide the isswe or dispute arising ot of cancellation ard
terntinetion of i.'ﬂJ'h'rﬂ'{_‘Ld{u_. i u.l'u.ru"i this r.rii':"'--l'Irm i g1l

ST TH'! (K 'l'fl"]

,,!,P_‘, ﬁIHEI g{dgt[mm:w Tribninal_so_ax te be refer rf.'rf ,I" ir

{ grisiig oul of its termination.

32, Ax already stated, fallowt certainly would be otherwise if
the matter were to be adjudicared by an arbitrator appointcd
wnder e Arbitration and Conciliation Act, 1996 and that
would be in view of the ratio of the decivions of the Supreme
Court referred to hereinbefore which has held it permissible
Sor the arbitrator to adjudicate even the dispute arising out of
cancelfation or termination of an agreement or contract. This
however, eannot be allowed to broaden or expand the ambit
and scope of the M.P. Aet of 1983 where the State Legislanire
has passed a specific legislation in respect of certain specified
types of arbitration determining as to what is the nature of
disputes to be referred to the M P. State Arbitration Tribunal
and that specifically permits the reference of dispute arising
oul af exeeution of contract bt elearly leaves out any dispute
ariving out ef fermination, concellation ar repudiation of
“works confract .
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53 I ovder to clavifv the point further, what needs o be
emphasised {5 that _if the nature of dispute referred 1o the
arbitrator like the justant matter, related o a dispute
pret il ey colsirelion, repale. icivteiiiiey of vay Beidleling

or_superstructure, dam or for the reasons stated within the
--"-' -l.l it 4 L] 1 'F'.'J"

the fact whether the agreement comtaing an arbitration clouse
or not, the disprite is required to be referred o the M P Staie
Arbitration Tritwmal for adiudication. But when the contract

itzelf has been ."gml{m:rggf, cancelled or repudiaied as it .Fm-i

T 1 ] L » f H':

reason_that it :{ng;i; ned in ﬂ:[ﬂ[g QY rff.rmrtf' portaining o

cancellation of a works contract implyving that when the works

contract itself is not in existence by virtue of lis cancellation

the dispiite cannod be roferved 1o the M.P. Siate Arbitration

Tribtnal :‘?yi‘ ey leve to be tfn:'cg'da'ﬁ' f}ll i Iir.hifrgf_ﬂ[:
appainted under the Arbitraiion and Conciliation Adet, | 906,

5. Hence, if the nature of the dispute i such which fafls within
the definition of “works contract” under Section 2(i) of the
MP Act 1983 and one of the contracting parties to the
agreement is the Srare of M P then irvespective of an
ru'bm'mfm: agreement the dispute will have to be referred 1o

g frtf:{g.ru{! i [ﬂyﬁ Qﬂ .Sﬂ.rmu E of [ﬂ{g Act of 1953 But Ifl'frl"

i hene

in respect of certain specified types of arbitration enumerated
i i 2 /

XXX XX XX

57 Thus, the sum and subsrance of whirt ] wish to emphasise is

o fhe _Iri il & i of e

1983 or to an independent arbitrator under the Arbitration gnd
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e Ry o ALNTE

the worky Contract i3 vty oiveen ﬁ_’“ partice or mid 1._.|'_|'j'_ﬂ

swhieh the disprde has arisen dn case, e winks comtvoet itsell
Eu.".. Ilu.'wr :—:‘.rlm,{.r_uf_u{g;_r_m;ff“j :.Fm: i view of irs -
cfurgnge of

MMMJJI:MWMM uLLLELLu_uLmL

r.l': r‘mmnu .:u"um:rh coniract i m[” i"!i‘ d;[ I{n'.' 981 Huu VLT

e f{w Inwrﬂx it fteell Becomes mon-e 1r,1|"urf ir5 i

conseguence of it cancellation, the matter will_have o be

referred to an independent arbitrator under the Arbitration
apd Concifiation Act. 996 and not to the M P Stafe
Aebitration Trilnimal

SN, Thus wiile holdine that the M.P_Ace {953 should operate
in_the State of M.P, in respect of coriain specifi. ed hvpes of

ariitration r.ﬁ'f aprpei et f:'.lr i :.rrr-’ur .l:?-.fmr-l'err-r il -‘Hfrﬁmr by

P99 necds to be sustained since the wor .i,,i confract itself s irot

it existence by vietue of its cancellation and kence this poari of
the dispute conld net have been referved o the MP. State
ribomal

{ Emphasis supplicd)

13.1n view of the cleavage of opinion expressed by this Court in L. G. Chaudhary
(I} (supra), the issue of applicability of the MP Act, 1983 viz- d-viz the Act,
1996 came 1o be referred to a three-Judge Bench of this Court, culminating
imto the decision of L.G. Chawdhary (1) (supra). Answering the aforesad
relerence, LG Chandhary (1) (supra) held that the definition of “dispute™

under Scction 2(d) of the zic Act, 1996 (which duc to an inadvertent

typographical error in para 5 of L.G. Chardhary (11} (supra) was wniten as

the Act, 1996 instead of MP Act, 1983) would cover and include any dispute
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that arises afier the termination, repudiation or cancellation of the contract or
pertains thereto. It observed that the dissenting opinion of Gyan Sudha Misma
1. m LG, Chandhary (1) (supra) [ailed to notice the said provision 1.c. Section
2(d) of the M Act, 1983, and accordingly, it held that the view expressed by
AK. Ganguly 1, in L.G. Chawdhary (1) (supra) that reference to arbitration
for disputes covered under the MP Act, 1983 would mandatorily lie before the
ML.I*. State Arbitration Tribunal in terms of the said Act and would not be
povernéd the provisions of the Act, 19946, 15 the correct interpretation, and the
law laid down by VA Tech (supra) was held to be per incurian:. The relevant
observations read as under: -

“d. When the matter wax considered by a Bench of this Court
on 24-1-2002 (order in M.P. Ruwral Road Development
Authority v. L.G. Chaudhary Engineers and Contractors), this
Cowrt held that the judgment in VA Tech Escher Wyass Flovel
Lid. was per incuriam insofar as it held that the M.P. Act
stareds impliedly repealed by the Central Act. While Hon'ble
Ganguly, J., held that the Stare Act will cover a dispute even
after termination of the “works contract”, Hon'ble Gyan
Sucdha Mishra, J. took a different view [...f

5. We find from the definition under Section 2{d) of the
Arbitration and Conciliation Ace, 1996 that even after a
conitract is terminated the suhject-matter of dispute is covered
by the said definition. The soid provision has not been even

relerred 1o in the fudement rende fevr' (v S h
&, In view of the above,_ we are of the apinion that the view
I ! ‘hic ieudy, s ' ?
'-"l I [} i .II
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£ Taking wp appead o merits, we find tar e flich Ceourt

preeceecded e the Dbases of ghe fpdepend of this Cogrd i 12l

Toech Excher Wyass Flovel Lid, wiich has deen beld to be per
prcieroeert, o e MLP Aot caneed Iy fie Iy ITRIIAL

Sl et o aescement sl e proposed opiegon of
L"_Llr_l':l.__ilLLLLl.[L._i.l’ ¥ A

( Eanphiasis supplied)

k Can an Award passed under the Act, 1996 be annuljed on the ground

|
of lack of jurisdiction where no plea of applicability of MI* Act, 1993

was raised before the Arbiteal Trilvanal?

14.1t is worthwhile to note, that the decision of L.G. Chaudhary (IT) (supra) did
not merely decide the aforesaid reference arising from LG, Chandhary (1)
(supra), but also elucidated how, the courts are expected to deal with the
various issues that may arise therefrom insofar as the pending proceedings that
were inadvertently initiated under the Act, 1996 and any awards already

passed thereunder are concerned.

15.0n the entire batch of matters that had heen referred to lhia Court in L.G.
Chawdhary (1) (supra), this Court in few of the civil appeals where the
reference to arbitration under the Act, 1996 had been ['.h.'gll!mgnd, while the
mallers were still at the pre-award stage, however the statement of defence
had already been filed without raising a plea of lack of jurjsdiction, held that

i such mstances, the plea of lack of jurisdiction cannot be allowed to be now
L
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raised in terms of Scction 16 sub-section (2) of the Act, 1996 and as such the
award cannot be annulled only on such ground. Similarly, in a batch of matters
where the award had already been passed but no objection of junsdiction was
raised in terms of Section 16(2) of the Act, 1996, there L.G. Chandhary (17)
(supra) whilst restoring the award agnin reiterated that the award could not
have been annulled only on the ground of junisdiction, but clarified that, all
other challenges to the award may be made in appropriate proceedings under
Section 34 of the Act, 1996, Lastly, in one of the civil appeals, where the
execution proceedings for the award passed were pending, this Court in view
of the prolonged nature of the litigation, directed that the award be treated 1o
have been rendered under the MP Act, 1983 and transferred the execution

proceedings to the High Court of Madhya Pradesh at Jabalpur. The relevant

observations read as under: -

“CA No, 2751 of 20118 arising out of SLP (C) No, 11615 of 2012,
CA No. 2753 of 2018 arising ot of SLP (C) No. 11617 of 2012, CA
No, 2754 of 2018 arising out of SLP (C) No. 11618 of 2012, CA No.
2755 of 2018 arvising onwt of SLP {C) No. 11619 of 20112, CAs Nos.
2750-57 of 2018 arising out of SLPs (C) Nos, 11633-34 of 2012,
CAs Nog. 2758-39 of 2018 arizing out of SLPs (C) Nos. [11631-32
af 2002 & CAs Nos. 2760-61 of 2018 arising out of SL.Ps (C) Nos.
1162829 of 2012

[ 5. Leave granted. In view of arder passed in Civil Appeal No.
2615 of 2018 farising out of SLP {C) Ne. 165889 of 2012], the
impugned order is ser aside and the application(s) filed by the
respondent(s) under Section 14 of the Arbitration and
Conciliation Act, 1996 are dismissed.

16. However, since it ix stated that proceedings are pending
hefore the arbitrator in prursianee of the fmm[ﬁ'ﬂﬁf arder, the
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sipmne will stamd tragnsterred o the State Peshunal amd the State

rhpnal _mgy  progee e g inter gregengnt the
proceedings which fove alveadyv_been .I':n‘.ur The learped
mrwn“r for the .rruw.'ﬁ'wrnfh' mmrm’ ﬂur .r-l'fr;r.f i 1:{*1r_n_f

'y il

£7. We do notl express amy opmion on the applicabifity of the

State Act where award has glready been made. ln sich casex if
uo oljection fo the jurisdiction of the arbitration wag taken at
relevant stage, the award may not be annilled only on that

gy “d.

L LXK XXX

Cod No. 2616 arising owt of SLP {C) No. 35641 of 2011

19, Leave granted. In view of the order passed in CA No. 2751
of 2008 arising out of SLP (C) No. 16615 of 2042, po abjection
Reving been raised by the respondenis in terms of Section 16(32)
oof the Arbitration and Concifiation Act, 9%

gletene i » firmret £F7F b owerred eontld not have been
HHHHIH!'-H’.

m:m’; u’mp Hm,{ .[En.;l, Q[ﬂ:ﬂ[ vill net debar g}:&ceg;imﬂ piniler

7 i3 b nid Conciliction Act, 5
XX XXX XXX
Civil Appeal No. 4261 of 2018

34 The Division Bench vide order dated 5-7-2012 directed
that the enforceability of the decree will depend upon the fate
af ancther appeal which was pending between the partics. The
said appeal, FAQ (08) No. 23 af 1998, is still pending but the
High Court has ri"rff.'rn‘.'.r." the senne I,r:-:*m."t'ug decision of the
larger Bench of this Court in pursuance of the judlgnent of this

Canrt tn M.P. Rural Road Development Authority v, LG,
¥
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Chenilherry Engineers and Contractors, It may be poted that
the larger Bench has decided the matter on §-3-2018. In terms
af e said decivion, the dispute between I.ﬁe;mr.rws hey to be
settled in accordance with the provisions of the M.P.
Madlivastham Adhikaran Adhiniyam, 1983 (the M.P. Aci).
Hewever, since in the present case the award has been
reidered long  back wihich was not challenged by the

respondents and the maiter is pending at the stage of execution,

wer dire 4 wigrd fo b 1
¢ rJ

35, fn_view of the ahove, we frmmmm

b the Defli Hig rt bef i A
andd conmnecied matters 1o the High Conrt of Madlhiva Pradesh
at Jabalpur to he treated as revision petition under the M P
dct.

{Emphasis supplied)

. Is there a conllict between the decisions of L., Chawdhary (I} and

Lion Engineering?

16.At this stage, it 15 apposite to note, that pnior to the decision of L.(.
Chandhiary (1) (supra), this Couri in one another decision of Lien
Engineering (supra) had looked into the issue a5 to at what stage a plea ol
lack of junisdiction or applicability of any State Act may be raised. The facts
of Lion Engineering (supra) were that the respondent State therein had sought
to amend 1ts pleadings in the proceedings under Section 34 of the Act, 1996
to raise the objection of a lack of jurisdiction on the ground of applicability of
the MP Act, 1983, The said amendment application was rejected by the trial

courl as being barred by limitation. The High Court however, in exercise of
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i supervisory junsdiction under Article 227 of the Constitution allowed the

said amendment. In appeal, before this Court it was inter-alio contended by
the appeam therens, e the somendment oughn not o bave been allowed.
sice e obpection of lack ol unsdiction had wever been viased betore the
arbtral tribunal and hence was barred by Section 16 sub-section (2) of the Act,
1996, This Court held that any legal plea arising on undisputed facts can be
raised in the proceedings under Section 34 of the Act, 1996 even if they were
never rmsed under Section 16 1t further held that, such plea being a question
of law arising from admitted facts, can be raised without sceking any
amendment of the pleadings. Accordingly, it held that there is no bar 1o plea

of jurisdiction being raised by way of an objection under Section 34 of the Act

cven if no such objection was rmsed under Section 16, The relevant

observations read as under: -

"3 The learned Advocate General for the Staie of M.P.
siebmitted that the amendment sought s formal, Legal plea
arising on undisputed facts is not prechded by Section
*I{E}f’i:,ﬂ af the ..-!r.':' Even if an objection to jnrisdiction m il
; fer I ) I '
under Section 34 of the Act._It is not even necessary to consider

the application for amendment as it is a legal plea, Pely, adnrittoed
fucts, which can be raised in any case, e thig 5 m'_:r“:.r,r the

enendment bem_y tntecessary_is _not pressed. The learned

ddvocire Ceneral also ,pr{wu.rf_g{f .'.i',;;:[ m’g.\;gg vafip !ﬁ :q ,‘Lﬁ,{:

sy tenictiore i

gf!’.ﬂ-i i !'F!E ! i :i :E !u |:I.-|.
o We fined merif in the contentions raised on behalfof the State.

We procecd on the footing that the amendnient being bevend

limitation g5 not to be aflowed ax the amendment is _nog

piressed. We o not see _any bar to_plea of fures IIH-'EE“ Derny
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paised by way of an objection wnder Section 34 of the Act even
if no guch obiection was raised wnder Section {6

{ Emphasis supplied)

17.Lion Engineering (supra) expressing disagreement with the view taken in
MEP Infrastructure Lid, v. MLP. Road Development Corpn. Lid,, reported
in (2015) 13 SCC 713, further held that the ground of *public policy of India’
in Section 34 of the Act, 1996 would include violation of not only a Central
law but also a State law, and hence, it would be open for the parties to argue
the aspect of applicability of the MP Act, 1983 even without a formal pleading,
heing purely a legal plea in the proceedings under Section 34 of the Act, 1996,
The relevant observations read as under: -

"6, Both stages are independent. Observations in paras 16 and

17 in MSP Infrastruciuere Lid, do not, in our view, lay down
earrect law, We also do not agree with the observation i

wllic polic digt does not refer e anined refe
!'Hih' {2 a@n IIIH‘I!!IE'I!L'II' img.

7. In our ;{jqﬂ'rigmll_' view, fire E!iﬂfg E.‘.‘II.EIEP of fndia refers o
[ I :r le d r r : R

pervas 1A and 17 af the judgment in MSP Infrastrctrs Ll

9. The matter may now be taken up by the frigl court for
consideration of objections under Section 34 of the Central
det ft will be open for the respondents to argue that ifs
objection that Hw At -"fﬂu@{_wﬂﬂ‘ t

fadlvasth rised
even without a formal E!ﬂI{"I-’IE f:re;'nr_r purely a lecal Lh’f'fr, it
wi ed 8 6 for the anpelfant io i e co v, W

feave the question to be pone into by the cowrt concerned.

(Emphasis supplied)
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LRI 1s in tas atoresand context, that the respondent berein has contended before
s that there exists a conllicl between the decisions ol 1hies Conier i Lo
Lrggineceing (supra) and LG Chavdhary (1) Dsupial, msolan as the issoe ol
when a plea ol kick of junsdiction on the basis ol appheabihity ol @ State faw
can be raised. It was submitted that Lion Engineering (supra) clearly holds
that an objection of lack of jurisdiction 15 a legal plea that may be raised for
the first time in the proceedings under Section 34 of the Act, 1996, even if the
same was never raised before the arbitral tribunal, and being a question of law,
Section |6 sub-section (2) of the Act, 1996 would have no application. It was
turther canvassed on behalf of the respondents herein that tl:n‘: decision of L.
Chawdhary (H) (supra) to the extent that it helds that no plea of lack of
Junisdiction can be raised in the proccedings under Scction 34, il 1l was never
raised before the arbitral tribunal, could be said to be per incuriam, as it failed
lo reler and advert to the earlier binding decision of Lion Engineering (supra),

which as per the respondents herein, lays down a contradictory view.

19.We are however, not impressed by the aforesaid submission that has been

canvasscd on behalf of the respondents herein, primarily for the following

thrce reasons: -
(i) First, that merely because LG, Chawdhary (1) (supra) does not refer

L

to the decision of Lion Engineering (supra), would not render it per
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incuriam, 1if either such omission in referring does not amount (0 a non-
u.:un:-;'[d:r.';iinn ol the ratio of an earlier decision or where there 15 no
palpable conflict or contradiction in the rutio of both decisions. Lion
Engineering (supra) holds that a plea of lack of junsdiction being a
question of law may be raised for the first ime under Section 34 of the
Act, 1996 even if it was never raised before the arbitral tnbunal.
Whereas, L.G. Chandhary (1) (supra) holds that where such plea of
lack of jurisdiction was not taken before the arbitral tribunal, then an
award that has been so passed by the tribunal will not be annulled only
on the ground of lack of junsdiction. If L.G. Chandhary (T) (supra)
was not conscious of the position of law laid in Lion Enginecring
(supra), tll-.en there was no need lor it to clanily that an award would not
be annulled only on the ground of lack of jurisdiction. As even without
the aforesaid clarification, such awards would not have been susceptible
to annulment, if not for the ratio of Lion Engineering (supra). Thus, in
our opinion, even if L.G. Chawdhary (1) (supra) does not refer to the
decision of Lion Engineering (supra), it cannot be termed to be per
incuriam, as the very factum that the aforesmd observations were made
by L.G. Chaudhary (II) (supra) in paras 16, 17 and 19, shows that this
Court wias well aware of the decision of Lion Engineering (supra), and

accordingly chose to carve out an exception to)the ratio of Lion
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Engineering (supra) keeping in mind the cleavage ol judiensl view (hat
wils previalnng cur e,

(i Secomdly e decision ol Pion agineering (supra) oy dealt wath the
guestion whether an amemdment of pleadimgs was required or not, 1o
rase @ plea ol juosdiction. 1 was e Hos alo exaid contead, that tus
Court held that such objection being a question of Law can be raised by
way ol an objection in the proceedings under Section 34 of the Act,
1996 even if no such objection was raised under Seetion 16 of the Act,
1996, Thus, the aloresaid observations could be said to be confined only
1o the 1ssue of requirement to amend the pleadings for raising such an
objection, and cannot be stretched to apply blanketly in all cases.

(iii} Thirdly, cven otherwise, the ratio ol Lion Engineering (supra) in paras
6 10 9 only goes so far as to hold that where a plea of jurisdiction
mvolves pu r"l:E}r a question of law and is bascd on undisputed facts, then
such a plea may be raised for the first time in the proceedings under
Section 34 of the Act, 1996, notwithstanding the bar of Section 16 sub-
section (2} or whether, such plea was taken before the arbatral tribunal
or nol. However, Lion Engincering (supra) does not address the
guestion whether an award may be annulled only on the ground of lack
of jurisdiction or not. It does not disturb the settled position of law as
regards the scope of Section 34 of the Act, 1996 1.e., an award may be

sct aside only if such lack of jurisdiction goes to the root of the matter
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and results in a patent illegality. On the contrary, L. G. Chawdhary (I1)
(supra) specifically addresses this question in the context of the issue of
applicability of MI' Act, 1983 and explicitly states that any award
already passed shall not be annulled only on the ground of lack of
jurisdiction where such plea was not raised at the relevant stage. Thus,
the aforesaid ratio of Lion Engineering (supra) by no stretch can be
construed to mean that such a plea of jurisdiction would automatically
result in annulment of an award, de hors the fact whether such lack of
Jurisdiction goes 1o the root of the award rendered or not. The ratio of
L.G. Chaudhary (H) (supra) unlike Lion Engineering (supra) does not
deal with whether it is permissible for such plea of jurisdiction to be
raised under Section 34 or not, and only deals with the issue whether an
award may he annulled only on the ground of jurisdiction or not, which
was never an issue before Lion Engineering (supra), hence there is no
conflict or contradiction between the rarios of the aforesaid two

decisions.

20.What can be discemed from the atoresaid i1s that L.G. Chaudhary (1I) (supra)
carved out an exception to the general rule that was laid in Lion Engineering
(supra), that although a plea of lack of junsdiction being a question of law can
be raised for the first time in the proceedings under Section 34 of the Act,

1996, yet insofar as the MFP Act, 1983 is concerned, particularly the state of
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Mux i which the posiion of law reparding its apphicability stood, m cases
where cither the award has abrecady beon passcd o whore Hhe slalement ol
defence s aleasly boeen led, and e plea of Lk of pnsdiction o
applicabnbity of e M Act PAS Y, Bas been raised Defore the arbiteal tribumal,
then such a plea ol pursdicuon will no longer be available, and the awind

cannot be annulled solely on such ground.

21.In JMC Projects (supra) this Cournt reiterated the aforesaid exception carved
out in L.G. Chanudlary (11) (supra) and held that since the award had already
been passed, all objections except the plea of lack of jurisdiction and the
applicability of the MP Act, 1983 may be raised in the proceedings under

Section 34 of the Act, 1996,

22.In Sweta Construction v. Chiwartisgarl State Power Generation Company
Lad. reported in (2022) SCC OnLine SC 1447, while dealing with an issue
pertaiming to the applicability of the Chhattisgarh Madhyastham Adhikaran
Adhimiyam, 1983, which 18 pari materia 1o the MP Act, 1983, this Court
followed the ratio laid down in L.G. Chawdlhary (I} (supra), and reiterated
that where awards have already been made and if no objection to the
Jurisdiction was laken at the relevant stage, then the award may not be
annulled “only™ on that ground. The relevant observations read as under; -

{12 .. ] Thus wheat was opined wax that wivere awervds e
already been made and if wo objection to the jurisdiction was
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taken at the relevant stage, the award may not be annnlied
“only™ on that ground and the appeals.dealing with those
aspects were granted a favowrable cansideration,

13. f..] It was however, clurified in the very nexdt paragraph
that the order would not debar proceedings under Section 34
of the 1996 Act.

23, Furthermore, this Court in Sweta Consrruction (supra), taking note of the
ostensible conflict between the decisions of L.G. Chandhary (II) (supra) and
Lion Engineering (supra), made the following pertinent observations; -

(i)  First, that, 1n Lien Engineering (supra) the controversy before the
court was different inasmuch as it was dealing with the issue of an
amendment in pleadings being sought beyond the peried of limitation,
This Court observed that, it was in this context that Lion Engineering
(supra) held that no amendment of pleadings was required to rmse a plea
of jurisdiction, and such objection being a question of law can be raised
by way of an objection in the proceedings under Section 34 of the Act,
1996 even if no such objection was raised under Section 16 of the Act,

1996, The relevant observations read as under: -

ll'rj
msnmrdﬂ:r there appears to be some lack -:?J"' clarity on
r.fnf issiie raised in the present petition on account of the

me three-Judee Bench havine opined in another order
i) I ii T

ﬂﬂﬁﬂhﬂimﬂﬂmhﬂw&ﬂﬂ_ﬂ_u_
F-2048 fe abow three weeks after that The issue

henwever raiveed was wh .Jmffré*r thereé war any bar lo H;r:'

nnder Section 34 of the 1996 Act even if no objection
was raised wnder Section 16 of that Act. It was opined
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thar public policy of India refers o law enforced in India
v Dol Contiverd Taw oy el ws the SNiwde Taw, Tl
respondent Stade was given fiborly fo argue bojore the
el et ity olyections that the 1990 Aet stood
v dieddedd It Sede Adllivame even vt formiad
plesediies bewe a puve fecal plea. [This wds i the
muLuJ_LLuu_uumuimM_umﬁf_hiﬂL_LLuﬂd

By vaived Dy way of ain abjection wnder Section 34 of

the Act even | "cff el
.'!':; :I.':l'l-ll

{Emphasis supplied)

(iil) Secondly, that the decision of Lion Engineering (supra) was only an
order unlike the decision of L G. Chandhary (1} (supra) which was a
substantive judgment, and thus, the observations of Lien Enginecring
{supra) would by no means detract or take away the'law laid down in
L. G. Chawdhary (1) (supra) as regards the maintainability of the plea
of jurisdiction where awards have already been passed, and no such
objection was raised before the arbitral tribunal at the relevant stage.
The relevant observations read as under: -

“16. If we appreciate the aforesaid observation in Lion
Engg. Consultants and that too emerging from identical
Bench in the two matters, we would have to constriee as
wihat is meant by this sentence extracted aforesaid, We

fake note ﬂf the fact that this is an ovder and not a
ntreversy  hefor Cowrt _was

_,H'rrf;.;me'n;‘

liis sent : hecn ins "

nof fake awiy the low {aid .—f:;.-u'.-l in HIE" Mmﬂﬂunw*
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decling with the issue at hand in_respect of awarels
already made where petitions were pending before the
{ anrt wnder Section 34 of the said Aer. ™

( Emphasis supplied)

(iii) Thirdly, that the law expounded in L. G. Chaudlvary (T1) (supra) msofar
as those awards which have already been passed are concemed, should
be read as one made by this Court under Article 142 of the Constitution
to do substantive justice infer se the parties, keeping in mind the
cleavage of judicial view earlier and to ensure that the objective of

arbitration as an expeditious and effective aliernative dispuie resolution
mechanism is not defeated. The relevant observations read as under: -

“17. This Court {in MP. Rural Road Development
Auwthority) in the context of the 1996 Aet and the 1983
Mﬂﬂ_ﬁmmmw. == : : n : =
fias in succinct terms set out that the obiections under
section 34 of the sdaid .dr:.r Hﬂm.un.ﬂ;&.ﬂ e of
jurisdiction  was  riise

arbitrator, shouwld not be dealt with * ﬂ."m:e o Hhe plea

of inrisdiction i e, it shonld be considered aon merits. One
cait_say that posseibly this part of the order can also be
read as one made under Ariicle 142 of the Constitution

af Indig fo_do subsiantive justice infer se the parifies,

more_so, when _arbitration gz _gn _alternative_dispute

resalufion _mechanism_p v itionus

disposal of conimercial :mmms_m:.d_mm_em;:
wonld stand muflified if a contrary view was taken.

{Emphasis supplicd)
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{ivl  Lastly, it observed that even otherwise, the conduct of the respondent
therem ol pecepting the nohice ol mvocabion and  commencing
arbatrateon viossher the Aot T enn thaer ooy Saelitiony gamomis T g
wanvet ol then oght W clvm mitaton of wlabation vader e Stale
Act, In h‘u-::jlt curcomstances it was held that the respondent theremn
camnot be now permitted to approbate and reprobate a right it failed 1o
exercise on it own, and that too in a manner which would defeat the

entire object of arbitration. The relevant observations read as under: -

tew f
the present caxe, the pogition is _even more gross

weraie i I aimed arbitration, the
respondent _accepted _imvocation ol arbitradion,
suprested a panel of arbitrators, the appeliant eliose one
of the arbifrators owt of the two suegested and the
arbitrator was so appointed as the sofe arbitrator, This,
the arbitration proceedines conpnienced i pursianee o
the acts of the respoindent and it cannet be permiited o
oo ey fo say that the whole process was gone through
becanse of some misgonception or ingppropriate legaf
aelvice. Arbitration by consent iz always possible. The
1 r of condict fag g 1% peassil
and_how _those  arbitration _proceedines _ wonld _he
poverited is also a matter of consent I at all there were
anty rights of the respondent to have claimed arbitration
wnder the J983 ddhinivam,  that cight was never
exercised or _waived, The  respondent _cannoi be
permitted fo approbaite and reprobate and that toa in
arbitration _proceedings and that oo in_dispute or

=eal1ifi " J sitration defeaiing
the very purpose of an afternative dispicte reselution fo
arbitration gs an expeditions remedy, ™

{ Emphasis supplied)

Specinl Leave Petition (C) No, 9740 of 2022 Page 48 of fd



24.In yet another decision of this Court in Modern Builders v. State of Madlhya
Pradesh & Anr. reported in (2024) 10 SCC 637, the appellant contractor
therein had approached the M.P. Siale Acbitration Trbunal for imiliation of
arbitration in relspm of certain disputes, however the reference was rejected
by the State Tribunal in view of the law laid down hy VA Tech (supra) that
held field at that time. Accordingly, the appellant therein initiated arbitration
under the Act, 1996, and consequently an award was passed. The aforesaid
award came to be challenged, wherein the High Court under Section 37 of the
Act, 1996 set-aside the award only on the ground that the arbitral tribunal had
no jurisdiction in view of the MP Act, 1983, In appeal, this Court setting aside
the order of the High Court, held that even though the objection based on
applicability nl'llhe MP Act, 1983 had been raised by the respondent therein
in 115 written statement {iled before the arbitmator, nevertheless, in view of the
fact that the respondents therein neither raised this objection when the Section
11 petition was filed by the appellant, nor did it take recourse of Section 16 of
the Act, 1996 to challenge the jurisdiction of the arbitral tribunal, it would be
unjust to set aside the award only on the ground of the failure of the appellant
to take recourse to the MP Act, 1983, Furthermore, in light of the fact that the
only reason the appellant took recourse to the Act, 1996 was because its earlier
reference to the M.P. State Arbitration Tribunal had been rejected in terms of

the decision of VA4 Tech (supra), this Court held that it 1s a fit case to exercise
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s qunschichion vnider Article 142 of the C onstitution amd restore the awaed 10
ensure complete justice. The relevant observations read as under: -

i b few fuetund axpects wall lence te Be el eyt
cestrireret erarntedd feo e apypnc Wt v veseraded .t aprpsellisa
rviked Sectiisnt 7ol e TYNS o by apypweni I TTTE O [ TR
Arbitration Teibwnal. By the order dated 1942000, the
Arvbitration Tribunal held that in vicw of the arbitvvation clinse
ite thee cotract, the T983 Act will have no application and the
appetlant will have to take reconrse o the Arbitrakon Act, In
view of this order, the appellant invoked the jurisdiction of the
High Court under Section 16} of the Avbitration /1r_‘!' by filing
a petition jor the appointment of an arbitrator,

7. The order dated 22-7-2011 passed by tire High Court on the
said petition shows that the respondents” opposition was only
on the merits of the claim. 1he objection based on the
applicability of the 1983 Act was not raised. The respoidents
did net clhallenge the order of appointment of the arlitrator

pxsed Dby phe il Conrt wder Section LG} of the
Arfitration Act. Even before the learned arvbitrator, Section
T661) of the Arbitration Aot way nod invoked ) raive the

furisdiction _ixsue, However, in the written  stalenieni fiferd

e

applicability of the 1983 Adct was roived.

9. As noted earlier, in the focts of the case, hefore taking
recowrse fo the Arbitration Act, the appellant had taken
recourse fo Section 7 of the 1983 Act. The order of the
Arbitration Tribunal, holding that the Arbitration Act will
apply, led the appellant to file a petition under Section 11(6) of
the Arbitration Act, which was not objected fo on the grounds
of the applicability of the 1953 Act. The objection of the Stae
Crovermment was confined to the merits of the claim. The award
is only in the sum of Ry 6,352,235 with interest. The award was
murﬁ* on ?j -i'-—.E’ﬂM Therefore, in the facts nj"rhr- case, i will

s givvatied oridy

ﬁ&ﬂﬂ;&iﬂiﬂe&i&ﬁmﬂﬁr recourse fo the J'Fr.'f 3 Act_In fact,

the appellant had taken reconrse fo the [983 Act before seoking
the apperisetment of an grbitrator
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T fon ihis case as can be seen from  the impugned
Indgment, the award has been set aside onlv on the ground that

E[E (il m flatitd [r[lgll_'ﬂ' g ferve firvonkesd .I"Iri.* provisions of the 1983

f fhar th at Ll ]

ggtwml in M. ,i_': Emm’ Rng_.'?' Dﬂ‘e."r:rpmeur ,r!'mhm JHJ are not

ﬂiﬁu’i&ﬂh@uﬂmmrm aof Im.'rﬂ_n:r_mir_re H'm.r mmmfwf

L1 i ¥i! fi J T
Judement, the appeal wnder Section 37 of nl'rr_' Arbitration Aet
will have ta e restored with a reguest to the High Court o
decide the same on merits.

{ Emphasis supplied)
25.What can be discerned from the abowe is that, this Court has consistently held
that an exception has heen carved out in L.G. Chawdhary (1) (supra) whereby
any awards that have already been made and if no objection to the jurisdiction
was taken at the relevant stage, then the award may not be annulled “only™ on

that pround.

h. Whether a plea of lack of jurisdiction may be raised for the first time
under Section 34 of the Act, 1996 il no such abjection was taken before

the arbitral tribunal?

26. The aforesaid may be looked at from one another angle, with a view to obviate
the possibility of any confusion. The respondent herein placed much emphasis
on the observations made in Lion Engineering (supra) to canvass that a plea
of lack of jurisdiction being a question of law may be raised at any stage. Even
where no such plea was raiscd at the time of filing of written submissions, the

same can be validly raised for the first time in the proceedings under Section
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b of the Act, 19496, and the bar under Scction 1o sub-section (2), would not

LREC 1T |I1L' Wil .

27 Belore indverning h; the alvresand submisswon, it wounld be appasite o fiest look
mto the imterplay hetween Scctionds) 16 and 34 of the Act, 1996, respectively,
These two provisions, although distnet in form and function, yel are
intrinsically linked in the broader scheme of the Act, insofar as the stage al

which issues pertaining to the jurisdiction of the arbitral tribunal may be

validly raised.

I8.In Union of Tudia v. Pam Development (P) Led. reported in (20014) 11 5CC
366 this Court held that where a party does not raise a plea of jurisdiction
hefore the arbitral tribunal, then such a plea is deemed to have been waived in
view of the 1}|'nvir;jn115 contained in  Section 4 read with Section
16 of the Arbitration Act, 1996, and in consequence cannol be raised for the

first time in the proceedings under Section 34, The relevant observations read

as under: -

“16. As noticed above, the appellant not only filed the
statement af defence but also raised a counterclaim against the
respondent. Since the appellant las nor .l.rn.w:.’ the pbmc‘fmu
with regard ro th mpetence/furs rhi

Tribunal before the learned arbitrator, the same iz decmed o
have been waived in view of the pr m#a;mma[&m e 1 Section

e with Section [6 of the Arbiin

17 Section 16 of the Arbitration Act, 1996 provieles that the
Artviteed Tribwiral iy pale on dts onivit fuvizdiction, Section 16

clearly recopnises the principle of .h.rmm.rmﬁ.-#rmmfrm,
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Section 1602) mandates that a plea that the Arbitral Tribunal
doew g hiave jirivdiceion hall e raized nat Tarer than the
subpussion of the siatenent of defence. Section 4 provides that

g paorty who Eirows theat gy requivenent under the arbitration
HerEEmend drias grend Boven eomipliod with and ye

the _arbitration w ufuruu_:itm._&ﬁ_muﬂ_um&_um.

complimnee withont undue delay xhall be deemed to have

&, fn {m:' opinion, the High Court has correctly come to the
conclusion that the appellant having failed to raise the plea of
Jurisdiction before the Arbitral Tribunal cannot be permitted
to raise for the first time in the Court. [...]

{Emphasis supplied)

29.In Gas Anthority of India Led. v. Keti Construction (I} Lid. reported in (2007)

5 SCC 38 this Court held that where a party does not rmise

a plea of lack of jurisdiction before the arbitral tribunal, he must make out a

strong case why he did not do so 1f he chooses to move a petition for setting

aside the award under Section 34 of the Act, 1996 on such ground. The

relevant observations read as under: -

*25. Where a party has received notice and he does not raise
a plea of lack of jurisdiction before J'Jr.r.' Arbitral Tr ihunal,_he
TSy F"E.k!"jl{!! H E”T F N E 1Y

JA50 ¥ s

Arbitral Tribunal wag not in accordance with the agreement of

the parties, If plea of jurisdiction iy not taken before the

arbitrator as provided in Section 16 of the Aci, such a plea
sepitideif e it 7 if [ i '
34 of the Act for ingr pkinlie Hye awir cv oo reasons

are shows. "
{ Emphasis supplied)
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A silar view was reiterated in AC Chokshi Sharve Broker (P) Lad. v. Jutin

Pratap Desai reporicd in (2025) SCC OnLine SC I8 wherem it was held
-
el svhien e puinrsabic vl pssone Bas et been rsed me accotdimee walh

Section 1o ol the Ade 190, it s deemied that the objecting party has wanved
hig right, i tenns of Section 4, and the siume cannol be cased ot a Later stape

such as under Section 34 or 37 of the Act, The relevant observations read as

under: -

2. The High Court in the impugned order relied on this
rationale of a “private” transaction (o hold thar the arbitral
tribumal  lacked inlierent jurisdiction to decide the claim
againsd respondent no. I, and such a jurisdictional plea conld
be raised al any stage even if it was not raised before the
arbitved tribunal, From the above reasons, it is clear that there
ix no inferent lack of furisdiction. Consequently, any issue
regarding the scope of Bye-law 248(a) ought fo have been
raised in accordance with Section 16 of the Act, i.e. during the
arbitration, not later than the submission of statement of
defence. Neither respondent has, in their statemenis of defence
or Scction 34 petitions, raised an objection to the arbitral
tribunal’s jurisdiction in clear terms beyond stating that there
ix a wisjoinder af partics ax they are not fointly and severally
fichle. A clear jurisdictional issue was only raised ot the
Section 37 appeal siage, as has also been noted by the High
Cowurt in the impugnod order.

21 This Court has held, in several judymenis, that when the

prisdictional issue fias not been raised in gocordance with
Section Ia, it is decmed that the objecting party his ?q-.rrfl.:ggf fris

rredit, inn terins ::'.I".S'r_r.rmn 4 af the Act m raise the same .r.r||‘ i

when the party s challenging the award under Section

34 Here respondent no, | not only filed his statement of
defevce and participated in_the arbiiral proceedings but olse
filed a cownter-claim, thereby submitting to _the _arbitral
frifnenal s mrr it . TR AT TE
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(Emphasis supphed)

31.The fallacy of the aforesmd argument of the respondent herew lies i the very
fact, that it has misconstrued the observations of this Court in Lion
Engineering (supra) by ignoring the very settled position of law as regards

the interplay between Sectionds) 16 and 34 of the Act, 1996, respectively.

32.The obscrvations made by tnis Court in Lien Engineering (supra) that “ Ve
da not see any bar to plea of jurisdiction being raised by way of an objection
under Section 34 of the Act even if no such obfection was raized under Section
16" cannot be singled out and construed devoid of its context. The aforesaid
observations have 1o be construed in light of the settled position of law by a
catena of decisions of this Court. The decision of this Count in Pam
Development (supra) has held that where a plea of lack of jurisdiction 15 not
raised before the arbitral tribunal, such a plea cannot be rased later in the
proceedings under Section 34. ;f'*ﬂﬂl Development (supra) says this, not
because such a plea is barred from being raised only by virtue of Section 16
sub-gection (2), but rather says this, because such a plea is deemed to have
been waived on account of the failure of the party in raising such a plea. Thus,
Pam Development (supra) in no manner lays down that a plea of lack of
jurisdiction cannot be raised in the proceedings under Section 34 due to the

bar of Section 16 sub-section (2) of the Act, 1996, and thus to this extent both
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the deciswoms ol Pam Development (supra) and Lion Engineering (supra) are
i une with each other. The varince between the decisions of Pam
Development tsapea) ol Paone Epgeioeering (supa) s only moiespect ol
whiether a Bnlure o cise such o plea ot the relevimt stage m tenns ol Sectum
16 sub-section (2) of the Act, 1996 would amount 1w a “waiver™ or nol, and

this issue was never examimed or looked into by Lion Engineering (supra).

33.0n the contrary Lion Engineering (supra) specifically observed in para 9 that
It will be open for the respondents to argue that its objection that the Act
stands excinded by the M.P. Madhyastham Adlikaran Adhiniyam, 1983 could
be raised even without a formal pleading, being purely a legal plea. It will
also be open to the appellant to argue fo the contrary. We leave the question
to be gone into by the court concerned,” The observations that it will be open
for the respondents therein to argue that such an object could be raised even
without a formal pleading AND that it will be open for the appellants thercin
lo argue the contrary, clearly shows that the very 1ssue of whether such a plen
can be allowed to be rmised or not i.e., issues such as whether 1t is a purely
legal plea or whether there was any waiver or not ete. were never decided by
this Court in Lien Engineering (supra) and rather was lefi to be gone into by
the court under Scction 34 of the Act, 1996, The aforesaid observations clearly
show, that although such a plea may be rised for the first time in the

procecdings under Section 34 of the Act, 1996, it may still nevertheless be
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rejected if it is !'EII.IHI.'] that such a plea is not purely a question of law or that the
party raising the plea had waived it in terms of Pam Development (supra).
Whereas Gay Awthority of Tmlia (supra) poes one siep ahead of Pam
Development (supra) and lays down that where a party makes out a strong and
esood reason lor s [ailure 1o take a plea of lack of junsdiction before the

arbitral tribunal, then there would be no decmed waiver of such a plea, and the

same may then be looked into by the courts under Section 34 of the Act, 1996,

34.Thus, insofar as the manner in which the question of whether a plea of lack of
junisdiction being raised for the first time under Section 34 of the Act, 1996
has to be decided, the decision of this Court in Pam Development (supra) and
(ras Autherity of India (supra) would be applicable, as Lion Engineering
(supra} only decided the limited issue of whether the bar under Section 16 sub-
section (2) would preclude raising of such a plea i.e., whether such a plea is
maintinable or not, and never decided or laid down when the courts would
entertain such a plea 1t is in this aforesaid context that the obzervations of this
Court in L.G. Chaudlary (1I) (supra), more particularly at para 17 that “ e
do not express any opinion on the applicability of the State Act where award
has already been made. In such cases if no objection to the jurisdiction ef the
arbitration was taken at relevant stage, the award may not be annulled only
ot thar ground” assumes significance. What has been conveyed, in s0 many

wordls, by this Court in L. G. Chawdhary (IT) (supra) is that any [alure to rase
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the issue ol applicability of the MI* Act, 1983 before the arbatral tnbunal 15 no
a strong and good reason i terms of Gas Awchority of India (supra) o penmit

parsing such oo plea i the proceedimges ander Section 34 ol the Act, 1909
L

35, s, what can be discerned from the aloresaid 15 that although a plea of lack
of jurisdiction, being a question of law, can be mised even for the first time in
the procecdings under Section 34 as held in Lion Engineering (supra), yet
such a plea cught not to be allowed to be raised as it 15 deemed 1o have been
waived in view cri'lﬂe-:tlun 4 of the Act, 1996 as per Pam Developmenr (supra),
unless the party makes out a strong and good reason for its failure to take such
a plea before the arbitral tribunal as per Gas Autharity m‘f India (supra), and
as per the dictum of L. G. Chaudhary (11) (supra) any failure o raise the issue
of applicability of the MP Act, 1983 before the arbitral tribunal 15 not a strong
and good reason 16 permit raising such a plea in the proceedings under Section

34 of the Act, 1996.

.  CONCLUSION

36.What emerges from the foregoing is that although Lien Engineering (supra)
alfirms that a plea of lack of jurisdiction, being a question of law, may be
ruised fur the liest ime under Section 34 of the Act, 1996, yet such a plea is

nevertheless subject to the waiver as held in Pam Bevelopment (supra).
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Furthermore, as per Gas Autherity of India (supra), such a plea may only be
entertained 1f the party demonstrates a strong and sufficient reason for not
nusing il before the arbival wibunal. However, .G, Chawdhary (1) (supra)
makes it clear that a failure to raise the i1ssue of applicability of the MP Act,
1983 at the appropriate stage cannot be regarded as a sufficient reason, and

therefore the plea cannot be permitted at the stage of Section 34 proceedings,

37. L.G. Chandhary (1) (supra) carved out the aforesaid limited exception to the
general rule laid down in Lion Engineering (supra) that a plea of lack of
jurisdiction, being a pure question of law, may be raised for the first time under
Section 34 of the Act, 1_995- The fatlure of L.G. Chawdlary (H) (supra) to
take into consideration th_E decision of this Court in Lien Engineering (supra)
does not render the former per incuriam, as there exists no direct conflict
hetween the two, While Lion Engineering (supra) permits a jurisdictional
plea to be raised under Section 34 of the Act, 1996 even if not urged under
Section 16, L. G, Chandhary (TT) (supra) merely clarifies that an arbitral award
will not be annulled solely on that ground, particularly where the 1ssue was
not raised before the tribunal. On the contrary, the aforesaid observations of
L.G. Chawdhary (1) (supra) had been consciously made by this Court keeping
in mind the ratio of Lion Engineering (supra), even though the latter was
never explicitly referred to. L. G, Chaudhary (1} (supra) cannot be termed to

be per incuriam, as the very factum that the aforesaid observations were made
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by LG Cloassaedhaery (11) (supin) i paras Lo, 17 and 19 respectively shows that

s Court was well aware of the decision ol this Count i Lion Enginecring

*

tsupriank, oD ocoondmely clwese e varve vl o exceptiom o e vk ol Lo

Engineering (suprad keepmge momod the clesvage ol judicsd view hal wis

prevailing earlier.

38.In view of the above exposition of law, what has been conveyed by this Court

N L. G, Chawdhary () (supra) in so many words is that: -

iii.

Where the arbitration procecdings are still underway, bul no statement
of defence |3;EIE been filed, there 1t would be open for the parties Lo raise
an obhjection of lack of junisdiction in view of the applicability of MIP
Act, 1983, The parties will also be at liberty to approach the High Court
by way ol a petition under Article 227 of the Constitution for secking a
transfer of the arbitration procecdings to the M.P. State Arbitration
Tribunal under the MP Act, 1983,

Where the ml:itmtiﬂn procecdings are still undclwny.‘hu! statement ol
defence has already been filed i.c., the relevant stage for raising an issue
_ﬂf Junisdiction is already crossed, there it would not be open for the
parties to raise an objection of lack of jurisdiction in view of the

applicability of MP' Act, 1983, Furthermore, in such scenarios since the

arbitration proceedings have already commenced and made substantial
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progress, it would not be appropnate to transfer such proceedings to the
M.P. Eiat:: Arhitration Tribunal under the MP Act, 1983, and the better
COUTSC u_I" action would be o let the arbitration procecdings conclude.

iii.  As per LG, Chawdhary (1) (supra) where the arbitration proceedings
have concluded and an award has been passed, and il no objection (o
the jurisdiction in view of the apphcability of MI* Act, 1983 was taken
at the relevant stage then such an award cannot be annulled only on the
ground of lack of jurisdiction,

iv. Any award passed by an arbitral tnbunal under the Act, 1996, where
otherwise the MP Aect, 1983 was applicable, such an award may be
challenged or assailed in terms of Section 34 and thereafter Section 37
of the Act, 1996 and other relevant provisions thercunder.

V. Any award passed by an arbitral tribunal under the Act, 1996, where
otherwise the MP Act, 1983 was applicable, such an award must be
executed in terms of the MP Act, 1983 and the relevant provisions
thereunder.

vi.  Where the objection based on applicability of the MP Act, 1983 had
been raised in the written statement or statement of defence, but the
parties never took steps towards challenging the jurisdietion of the
arbitral tribunal under Section 16 of the Act, 1996 ;f where such plea
of jurisdiction was turned down in view of the position of law that was

prevailing prior to L.G. Chaudhary (I1) (supra) i.e., such challenge to
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39.In

the jurisdiction wis decided prior to the ding ol pronouncement of L.
Chawdhary (1) (supra), then even in such cases, as per the decision of
s € onnl i Mewdeen Buddees (sapiad, e awand shoabkd oot e

I histurbed or set-aside vnby on the ground vl Lick ol qurisdictom.
1

the present case at hand, we take note of the following circumstances

emergmg from the facts on record: -

il.

It is an admitted fact that at the time of constitution of the arbitral tribunal,

the respondent never objected to the invocation of arbitration under the
Act, 1996 and both the parties proceeded to nominated their respective co-

arbitrators,

Cn the date ol invocation of the Act, 1996, and tommencement of
arbitration proceedings, as well as of the date when the arbitration
proceeding concluded and the award in question passed, the erstwhile

decision of this Court in VA Tech (supra) held the field.

L |

The respondent herein never raised any objection to the arbitral tribunal’s
lack of jurisdiction during the arbitration proceedings either in its statement

of defence or by way of an application under Section 16 of the Act, 1996,

Even when the award was challenged by the respondents, the initial
petition filed by them under Section 34 of the Act, 1996 also did not contain

any objection as regards the lack of jurisdiction of the arbitral tribunal.
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e, The pround of lack of jurisdiction was introduced by the respondents
herein only after the decision of L.G. Chaudhary (IF) (supra) by way ol an
application lor amending the grounds ol s petition under Section 34 of the

Act, 1996, i.e., after the award had been passed.

40.Thus, the present case is squarely covered by the decision of this Court in L. G.
Chawdhary (11) (supra), more particularly the observations made in paras 6 to
9 thereunder, and as such once the award had been passed and no objection as
to the jurisdiction of the arbitral tribunal had been taken at the relevant stage,

then the award could not have been annulled by the High Court only on the

ground of lack of jurisdiction.

41.For all the foregoing reasons, we have reached the conclusion that the High
Court committed an egregious error in passing the impugned judgment. We
are left with no other option but to set aside the impugned judgment and order
passed by the High Court, and restore the proceedings in Arbitration Case No.
48 of 2011 to the court of Commercial Court and 19" Upper District Judge,
Bhopal (M.P.), for deciding all other issues on merit that may have been raised
by the respondent in is petition under Section 34 of the Act, 1996. We

accordingly pass such order. Thus, the appeal 1s disposed of in the above

terms.
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42 Pending appheation{s) if any, also stand disposed ol

A3 We direct the Registry to circulate a copy ol this judgrment (o all Hhigh Courts,

BEASEINAEE BRI AN L EE AR S S I]J
LLIL Pardiwala)

(R. Mahadevan)

New Delhi;
15™ May, 2025,
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INTHE SUPREME COURT OF INDIA
[8.C. K., Order XXI Rule 3(1) ()]
CIVIL APPELLATE JURISIICTION
SPECTAL LEAVE FETITION
CONDER AR TICLE 136 OF THE CONSTU U TION OF
INDIA) CoNe Nlo. 6856[2¢

SPECIAL LEAVE PETITION (C) No. 9140 OF 2022
WITH PRAYER FOR INTERIM RELIEF

Apainst the linal judgment and order dated 07.01.2022
passed by the Hon'ble High Court of Madhya Pradesh,
Principal Scalt at Jabalpur, in Arbitration Appecal No, 7%
al 2021

POSITION OF PARTIES

LI HON'BLE BEFORE
COMMERCIAL HnGH THIS
COURT COURT HON'BLE
: COURT

Mis Gayatri Projects Lid,, Respondent Appellant  Petitioner
through its General Manager,
Mr. M. Praveen Kumar, having
s repistcred office al B-2,
TSR Towers, 6-3-1090, Raj
Hlawan  Romd,  Somapguoda,
| Iydlerabad — 500 (081

Versus
Madhya 'radesh Road Petitioner Respondent  Contesting
Development Corporation Kespondent

Limited, through its Divisional
Manager, having its registered

ollwe at 45 - A, Arera Hills,
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Bhopal 462011, Madhya
Pradesh
To,
The IHION'DBLE CINEF JUSTICE

OF INDIA AND HIS COMPANION

JUSTICES OF THE HON'BLE SUPREME COURT OF INDIA
THE SPECIAL LEAVE PETITION OF THE PETITIONER
ABOVENAMED:

MOST RESPECTFULLY SHOWETH:

l. The instant Special Leave Petition under Article 136 of the
Conslitution of India is directed against the final judgment
and order dated 07.01.2022 passed by the Hon'ble High
Court of Madhya Pradesh, Principal Seat at Jahalpur in
Arbitration Appeal No. 79 of 2021 (hereinafier, the
“Impugned Order™) pursuant whereto the Hon’ble High
Court has, by allirming the judgment and order dated
20.12.2019 pussed by the Ld. Commercial Court and 19"
Additional Sessions Jwdge, Bhopal,. set aside an arbitral
award dated 08.07.2011 and relegated the Petitioner to the
Madhya Pradesh Arbitral Tribunal lor a fresh adjudication.
This direction was passed despite the fact that the award
(under the Arbitration & Conciliation Act, 1996) wa
passed as carly as in July 2011, that too in accordance witly
the low which was then applicable as per the judgment of
this Hon'ble Court in VA Tech IEscher Wyass Flovel
Limited vs. M.P. State Electricity Board & Anr ((2011) 13
SCC 261).

2 QUESTIONS OF LAW

(1) Whether the arbitral award was liable to be set aside by the

Hon'ble High Court on the sole ground of lack of
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