
. OFFICE OF THE PRINCIPAL DISTRICT JUDGE:: KURNOOLqcq 6Dis.No. tEst112}25 dated22-O8-2}25

Letter ROC No.499/SO/2025, dated 16-07-2025 along with copy of Judgment,

dated 22-05-2025 in Civil Appea
I

No.6856 of 2025 (arising out of Special Leave

Petition (C) No.9740 of 2022) of Hon'ble Supreme Court of lndia, titled "lvVs. Gayati

Project Limited V. Madhya Pradesh Road D.evelopment Corporation Limite{, is

herewith communicated for information and necessary action, if any.

All the Judicial Officers working in Kurnool District are requested to download

the above letter ROC No.499/S9/2025, dated 16-07-2025 along with copy of

Judgment, daled 22-05-2025 in Civil Appeal No.6856 of 2025 (arising out of Special

Leave Petition (C) No.97 0 d 2022) of Hon'ble Supreme Court of lndia, from District

Court website i.e.,https://kurnool.dcourts.gov.in for information and compliance of

the directions issued therein. 1

All the Judicial Officers art requested to submit the compliance report after

downloading the above copy to this Court.

PRINCI ISTRICT JUDGE,
KURNOOL

To,

All the Judicial Officers in Kumool District including Ofricial Receiver's Court, Kumool.

The Secretary, District Legal Services Authority, Kurnool.

The Senior Superintendent (Accounts), Principal District Court, Kumool
The Stenographer Grade-1, Principal Dislrict Court, Kumool.
The Civil.Bench Clerk, Principal District Court, Kurnool.

The System Officer, District Court, Kurnool, with a direction to upload the same in the Oistrict Court's.
Official website.

I



ROC No.499/SO/2025
To
All the Principal District Judges
in Andhra Pradesh.

dffi,
High Court of Andhra Pradesh - Letter dated
22.05.2025 along with copy of Judgment dated
15.05.2025 in Civil Appeal No.6856 of 2025 (arising
out of Special Leave Petition @ No. 9740 of 2022) of
Hon'ble Supreme Court of India - Communicated -
Reg.

Letter dated 22.05.2025 along with copy of Judgment
dated 15.05.2025 in Civil Appeal No.6856 of 2025
(arising out of Special Leave Petition @ No. 9740 of
2022).

*****

Advefting to the subject and reference cited, as directed, I am

to forward herewith copy of Judgment dated 15.05.2025 in Civil Appeal

No.6856 of 2025 (arising out of Special Leave Petition O No. 9740 of

2022) of Hon'ble Supreme Court of India, titled "M/s. Gayatri Project

Limited v. Madhya Pradesh Road Development Corporation Limitedi for

information and necessary action, if any.

Fufther, I also request you communicate the same to all the

Judicial Officers in your Unit and to the Presiding Officers of Labour

Courtsfribunals in the District working under the control of the High

Couft, for information and compliance of the directions issued therein.

Y.V.S.B.G. PARDHA SARA
REGISTRAR GENERAL

AMARAVATI
(Offl :08632372613

(Telefax) : 0863 237263t
Dated, l6 .07.2025

Yours sincerely,

).., !'3(-^^$.-L,.*- S--^.---
REGISTRAR GENERAL
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Encl: As stated.
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,I.I}. PAIII)IWAI,A .t.:

For the convenience rrf the exposition, this judgment is dividcd in the lollowing

parts: -

A. ITAC'I-UAL MATRIX 3

1}. ISSUES FOIT bETERMINATION l6

C. ;INALYSIS

Can an Awlrd passed under thc Act, 1996 be annullcd on the ground

of lack of juiisdiction rvhere no plea of applicability of l\{P Act, 1993

rvas raiscd before thc Arhitral Trihunrl 34

Is there a conflict between the decisions of L.G. Choudhary, (ll) aw)it

Lion Eng

b. Whether

D. CONCLUSION

eering? )l

plea of lack of jurisdiction may be raised for the first time

under Section 34 of the Act, 1996 ifno such objection rvas taken before

the arbitral tribunal ,) 5l

58
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l. Lcuvc (-lrarrtctl

2. 'I'hrs appcal ariscs liorn the judgmeut atrd order ltasscti by thc Iliglt Cuutl, ol

lrl,rrlllyl I't,rtlcrlt, l'trrrrilirl St::rl :rl .l:rlr:rllttt rl;tlt'rl {}r{ll ''ll'" ttl Arhtltltlton

,\qrpcal Nt,. '/'., ol l()2 I by rvlrich llrc;rppc;rl lilt:rl hv lltr:;r[rpt:llitttl ltrrt:itt tttttlt't

Suction -17 ol'thc Arbitration and Conciliation ,{ct, l99ti llor short, the "Act,

199(r") carnc to be disnrisscd the reby allirming the order datcd 20. l2.20lt)

passcd by thc Comrncrcial Court and l9th Additional Sessions Judge, Dhopal

(M.P.) allorving application filed by thc respondent herein under Section 34

ol'thc Act, I 996.

3. It appears that the respondent herein suffered an award tlated 08.07.201I

passed by tlre Arbitral Tribunal (for short, the "Tribunal"). The said award

rvas challengcd by the respondent Corporation under Section 34 of the Act,

1996. The appcal filed by thc Corporation under Section 34 ofthe Act, 1996

came to be allorvcd on the ground that thc Tribunal had no jurisdiction to pass

thc arvard in view of the provisions of the M.P. Madhyastham Adhikaran

Aclhiniyam, 1983 (for short, the "MP Act, 1983"). The order passed by the

Commercial Court and l9th Additional Sessions Judge, Bhopal (M.p.) camc

to be challcnged by way of appeal before the High Court under Section 37 ol

the Act, 1996. The appeal came to be dismissed.

Sl)ccirl l,crvc l'clitiorr (C) No. 9740 of 2022 I'agc 2 of 6.1



A. FACTUAL IVIATRIX

(i) The appellant executed a "works conlracl" daled 12.12.2005 rvith the

respondent for "Rehabilitation and Strengthening of Khargone

Barwani Road (5Il-26) Project Road No. 19" & "Rehabilitation and

Strengthening of Khargone - Bistan Road (SH-31) Project Road No.

20" in the State of Madhya Pradesh. Clause 67.3 of tl"re "General

t

Conditiorls of Contract" read with Clause 67.4 of the "Conditions of

Particular Application" provided for arbitration as the means for

r esolutiort of disputes between the Parties.

(iD The arbitration agreement mandated that the tribunal shall comprise of

three merhbers, one to be appointed by each parly and the two co-

arbitralors had to nominate the presiding arhitrator.

(iii) Clause 67.4 of the Conditions of Pa(icular Application - Part-II reads

thus: -

"Sub-Clause 67.4 : Arbitration

Ang dispute in respect of tuhich:

a) the decision, if ang, of the Board has not become Jinal
artd binding prustent to Sub-Clause 67.2, and

b) amicable settlement has not been reached:

(L) In the case of dispute aising betueen the
Emploger and a domestic Contractor or betueen
the Dmploger and a foreign Contractor tuho opts
for the application of the Indian Arbitration and

Special Lcave Petition (C) No. 9740 of 2022 Page 3 of 64
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4. The facts giving rise to this appeal may be surnmarised as under:-



,-'loncilial iort llct, 'li)1.fi) relcrlt:c/ to ttruJ tnullar
11risir1t7 oLlt of ot L.l)rlr ).t'r- t.j{.1 t.t.,it.lL t.li;, (;ttttl.ttttl,
sllch .rispulc' sltttl.l bc rt.lt rrcd ltt llu: uttlurtl rtJ

l.ttlo ,Arbilntlors (Ltrru eut'lt lo lx: ttpprtittlttl b11

nfi'lt f ,1tl) 4t1l tlt | !,11,1r' 11' !4 111.,1'r'ttrlrtl lttl
Irlc,'lririlr(ll(rti'. r,r il llrcrr is rtrr r t t 1 t t ' r ' r t t t ' r t I , lrt lt:
rtl4xttttlttl lttl lln' ,,\tlr.ltttltt tt ('trutntllt't rtl lltr
l,t.lian t'ti,t,tt'il ttl t\tliltrtltrnr l'lu' ltttlntrt
/\rbitration nd l:i)ncilti.tttifiL Ai]t, I 9\)t,, llttr rrr/t:r.s

lhere. rinrler rutrl artrl -slalutory nror/ririltiort or'
re-enactnlent therr:oJ', sho.ll. op1th1 lrt l.ltese
a.rlritrati.on proceedirrgs; ()r (2) in lhe case oJ'
tlispute uisirtg beluteen tlrc Drrtployer attd a
forergn Contractor, bll applicotion of tlrc
UNCITRAL Arbitration Rules related to ang
rnatter arking out of or connected uith this
Contract, such dispute shalt be rekned to lhe
ouard of tuo Arbitrators (one each to be
appointed bg each partg) and an Umpire to be
appointed bg the Arbitrators, or if there is tto
agreement, to be appointed by llrc International
Centre for Alternatiue Dispute Resolution
ACADR). The UNCITRAL Arbitration Rules slra/l
apply to the arbitration proceedings.

(ii) Neitler partg shall be limited in the proceedings
before such arbitrators lo the euidence or
arguments alreadg put before the Engineer, for
the purpose of obtaining his said decision. No
such decision slnll disqualifu the Engin.eer from
being called as a .uilness and giuing euidence
before tle arbitrators or an!! motter wl"Latsoeuer
releuantt to thc dispute.

(iii) The reference to arbitratiort ,noy proceed
notutitlstanding that the Works shall not then
be or be alleged to bc complete, prouided always
tlut the obligatiorts of the Employer, the
Engtneer and the Contractor shall nol be o.lter ed
by the reason of the arbitration being conducted
duing the progress of the Works. Neither partg
shall be enti.tled to suspend tlrc Works, and
paAment to the Contractor shall be continued to
be tnade as prouided b11 the Contract.

(iu) If one of tlte parties fail to appoint its arbitrators
irt pursuttnce of sttb 1rura (i) utLcl (ii) uboue, witldn
6O days aJl.er receipt of the ruttice of the
eppointment of its arbitrators bg the other part!1,

Spccial l,cave l'elition (C) No.974() of2022 I'ngc 4 of 6.1



then the Secretary General of the Permanent
Court of Arbitration, tlte llague, in llrc case of
foreign contraclors opting for the application of
the UNCITRAL Arbitration Rules, or the Ministrg
of Road Transporl and Higlutays irt the case oJ
Indian contractors, and the foreign contractors
who opt for the application of [ndian Arbitration
and Conciliation Act 1996, as the case mag be,
shall appoint the arbitrator. A cerlified copg of
the Secretary Gcncral's order or lWinistry of Road
Tra n sport and Highutays order, as the case mag
be, making such an appointment shall be
funtished to both lhe parties.

(uil 'fte decision af tlrc majoity of arbitrators shall
be final ond binding upon both parties. The
expenses of tll.e arbitrators as detennined by the
orbitrators shall be shared equally by the
Employer and the Contractor, Houeuer, tlv
expenses incurred bg each partg in connection
tuith tle preparation, presentation, etc., of its
case pior to, duing and afier tLe arbitrotion
proceeding shall be borne bg each partV itself.

(uii) All arbitration anaards shall be in utriting and
shall state the reasons for the a utord."

(iv) This Court vide its judgment dated 14.01 .201 0 in the matter of VA Teclt

Dscher ll/yass Flovel Linitcl v, IV.P. Stute Electricity Boarl & Anr.

reported in (2011) 13 SCC 261, held that the State Act would apply

only to such wolks coutracts which did not have an arbitration clause.

(v) ht YA Tech (supra), this Court held as under: -

"1. Heard lhe leurned counsel for lhe purlies. This uppeul
has been filed against tlrc impugned judgnrent of the High

Special Leave Petition (C) No. 9740 of 2022 Pagc 5 of 64

(u) Arbitration proceedings shall be held at Blwpal,
India, and the language of the arbitrotion
proceedings and thot of all doanments and
communications betu;een the parties shall be
English-



Clortrt ol'llullr1)u !)roda.\'lt d.tlel 5-3:il0-1. l! tltJtutrs lfu
thr ttlrynlluni v'tt:; ttvnnltil tt *rtrk , irn h1 ihc
rilspon.lutls- 'l'htrt *'tt,s .tt),rrc ilisPurt bctwccrt thc purtics
tul thrrr i.r on ttrhilntlittn rlmt.tt' in lhr agnrntrnl 'l'ltr
rt1,14'!1,,,,1 !il rl ttrt rt1r1tItrtrIttttt tlttlt't .\r'tltt tt I ttl lhr
.-lrlttlnttitttt ttt l l l,,h tlttttnt,t .lt l, lVqh llttr slurl "llt l99h
.'lt'1" ) t ltitlt n (r.r , r'l('( rc(/ ltv tlrc lttrtrcl .4ilititttrul l)islrici
.lulRr tt J thttl ttnltt lt,t., ln','tt,tPh.'ltl lr.l'lltt lligh (\turt.
It t' ncc, t h i r' tt 1t1tca l.

2. Scction 7( l) o.[ thc lttodhl,u l'rodcslt Jt'lttdlt.t'astluun

Atlhikrun Adltini),uu, 1983 (or slrurt "tlrc 1983 Act")
prot,irles as fol lotvs :

" 7. Refe rence to Triburtctl.-(l ) Either porty to tt
works conlrcrcl .slmll irrespective of tlrc fuct
v'hellrcr lhc agrccnrent conlairrs an orbitraliott
cktuse or nol, rcfer in v,ritittg the dispute to the
Tribunal. "

3. Subsequcntb,, Pat'liament enactcd the 1996 Act. The

1996 Act only opplies whcre tlrcre is an arbilration clause
but it rloes not epply v,herc llrcre is none.7'1rc 1996 lct
covers oll kintls of di.sputes including lhc dispule relotittg lo
u,ork conlrocts. In our opinion, tlrc 1983 Act and tlrc 1996
Act can be harnonised by holding tltat the 1983 Act only
applies whcrc lhere is no orbitralion clause bti it stands
itnpliedl-y repcalcd b-v thc 1996 Act ylrcrc lhere is att
arbitratiotr clouse. l'Ye hold accorclitryly. Hence, the
intpugtrctl jtulgrtrcn! cunt,ot be sustoined and we lnll that
tlrc applicatiort turcler Section 9 of the 1996 lct ,tvos

nointoirnble.

4. The oppeal is allowecl accordingly. No costs."

("i) The disputcs arosc bctwcen the partics from 06.08.20 l0 onrvards in

relation to thc appcllant's right to bc rcirnbursed additional cost incurred

by it on account of intloduclion ofsubscqucnt legislation on increasc in

Spccinl Lcnvc l'ctition (C) No. 97.10 of 2022 I'agc (r of 6.1



entry tax on I ligh-Specd Dicsel under Clause ?0.8 ol thc Particular

Conditions of Contract.

(vii) Thc uppellalt irrv,.rksd artritratiorr undcr Clauss 67.4 vidu its nutiuu

dated 06.08.2010 and the'l'ribunal stood constituted on 24.09.2010.

(viii) The Tribunal passed a unaninrous award dated 08.07.2011 in favour of

the appellant for a sum of Rs. 1,03,55,187 (i.e. Rs. 1.04 Crore). Tlre

relevant paras l.l9 and 3.1 respectively of the Arbitral Award are as

follows: -

"1.19 The yaluotiou of the claim as assessed bv the
Ertgitteer in its letrer dt 18.03.2009 (CD - 01 pages 20 &
2l) and recomntended for reintbursentent ,s ns
I ,03,55, 187.00. This umount is agreed n by both tlrc parties
as the valuatiott of lhe cluim.

3.1 The Claimant has referred tu,o claints fot' arbitration
before this AT. After careful exanrination and cottsideratiott
of tlrc written/ oral subntissiorts and et idence presented by
bolh the parties to lhe e-rtent relevant, AT awards anrouttts
against eoclt cloim os under:

Anount Cluime Amortttt Awanlcd

Claim No. l
Claint No. 2

Tolul
Antounl

Rs. 1 .03,55,1 87.00
A,tto nt not specirted

Rs. 1,03,55,187.00
Rs. M/

.Il.s. 1,A3,55,187.00 lls. 1,03,55,187.00
plus Inleresl.

(ix) As is evident from Para l.l9 of the Award quoted above, the

quantification of this amount u.as in-fact recommended by the Engineer

and had been atlmitted by the respondent. The Tribunal also awarded

Spccial Leave Petilion (C) No. 97.{0 of 2022 Page 7 of 6{



lirlurc rrrlcrcsl al lho lalc ol lll':i, P.,r. li'orn llrc rlalc of tltc ituarrl tlll llrt:

d.1te uf-ircturl p.rynier)t rs l)cr pirr;r J.l. As o[ 17.02.2025, tlte atttoutit

[:rr,':rlrlr lrr,' llrr rt'slnttrlt'ttl lo I I t r ' : t 
1 

r 
; 

r t ' I I : t r I I sl;tttrls ltl l{ r .t.'l'l.h 'l .il\

(r) llr(: r(:\l)rln(lL:lli t:lt;rllr:ttgt:rl llrt: :r\1;tt'rl ht:lirtt: lltc ('ivil ( ottrl ttttrlr:t

Scctiorr -lJ ol- tlrc Arbitration Act vidc a pclition filctl on -10.t 9.2t) I l .

llorvcver. the resporrtlerrt in its petitiorr adnrittedly dirl not challerrge tlrc

jurisdiction of the 'I-ribunal. fhc respondent has adrnitted this fact in

l'ara 5 of its counter affidavit filcd before this Court; The respondent's

cvidcncc by thc Tribunal which grounds were, in o[,y 
"nr", 

untenablc
!

cl
given the lirnited scope of Section 34 of the Arbitration Act.

(xi) A trvo Judge Bench of this Court delivercd a judgntent in the matter

Iitleri ili' ilurul ilonl l)cvclopnrent Authorily & Anr y. L.G.

Chaulhary Enginccrs .& Co,rtroctors, reported in (2012) 3 SCC 495,

rvhcrcin it ltcld l/A Tech (stpra) to be per incuriam. 'Ihc relevant para

42 rcads as undcr: -

"12. Tlrcrefore, tlrc appeal is allowed and the judgnrcnt of
thc Higlt Court which is based on the reasotrittg of Va
Tech [Wt Tech Escher ll/yass Flovel Ltd. v.,M.P. SEB,
Itlisc. Appeal No. 380 of 2003, order dated 5-3-2003 (MP)J
is set etsitle. This Court lrclds that the decisiotr in Va
Tech [(201l) l3 SCC 26lJ has been renderedperincuriam.
hr tlmt view of thc nottcr tlrc arbitratiott ptoceecling nmy
proceed under thc M.P. Act of 1983 antl not uuler lhe AC
,4c't. 1996. "

S;rccial Ltavc l'clilion (C-) No. 9740 of 2022 I'u ge 8 o[ (r4
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(xii) The Division Bench, horvever, differed on the point of applicability ot

the State Act to such works.contracts which had heen terminated, and

this ditTerence of opinion caused this matter to be refemed to a larger

bench in the follow tenns: -

60. tn view of sonre ,1,r";::,1:'rf views expressed irt rhe
nro,jtdgtne ts delivcrcd today by s, the nratter nny be
placed before tlrc Hon'ble the Chief Justice of India for
constituting a larger Bench to resolve the divergence."

(xiii) The appellant filed its reply dated 16.03.2012 before the Civil Court

rvherein each of the grounds raised by the respondent in its Section 34

petition rvere duly responded to.

(xiv) Retying 
1n 

the judgment of this Court in L.G. Clruudhary (f (supra),

the responrlent moved an application dated 26.06.2012 befole the Civil

Court sr:dking to introduce the ground of lack of jurisdiction in its

Section 34 petition.

(xv) A Full-Bench of the High Court delivered a judgment dated 05.05.201 7

in tlre nratter of Vivu lliglnwys Ltd & Ors v. M.P. Roail Developnent

Corytoratiott Limitctl, reported in AIR 2017 MP 103, which, in-effect,

reiterated the ratio of L.G. Choudhary @ @upra) insofar as this Court

had held that the State Act would apply to all work contracts in the State

of Madhya Pradesh notwithstanding the existing of an arbitration

aBleerllent therein.

Spccial Lcave Pctition (C) No. 9740 of 2022 Page 9 of 64



()if i) l(elying ()n thc l;ull licnch rlccrsion ol'thc l-ligh ( ollrt, rt: l(r'rrr(l lo al'rovt'.

the rcspondent nioved yet oue ilnother al)plicatior) d.itcJ l5.Ul.2Ulli

lrt'lirrr' llrr'( rlrl ( rrrrrl rvlrerlrrr rl irU:uri sorrghl lrr tttlrrxlttt'r' rttlrltltrrtltl

-l'rihunal.

(rvii) A lhree-Judge l-]ench of this Court deliverecl a ju<lgtnent on 22.03.2U lt(,

in thc nrattcr of Lion Engitccring Consuhnnts v. Slale of l|lailhya

Prulesh reported in (2018) 16 SCC 758, taking the vicrv that objections

regarding lack ofjurisdiction ofan arbitral tribunal, bcing a question ol

law, can bc raiscd in Scction 34 proceedings cven ifno such ob.jcctions

had been raised during the arbitral proceedings. Para 4 thereof is to the

follorving e'f[cct: -

,..,,1 ^"4. lib Jind nerit in the contentiorts raised on behalf of tlrc
State. ll/e proceed on tltefooting thal llrc anrctrlntent being
bevottd linitatiort is trot lo be allowetl as the amendmct is
rtot pressecl. We do not see arty bar to plea of jurisdiction
be ing'raised by way of an objection under Sectiott 34 of thc
Act even if no xrch objection tyas raised under Section I 6. "

(xviii)A thrcc-Judge Bench of this Court passed its judgrnent in lll P. Iloal

Devalopnent Autlnrity & Aur y. L.G. Chuudhury Enginccrs &

Contractors reported in (2018) l0 SCC 826, effectively stating that the

Statc Act rvould prevail over the Arbitration Act in light of Section 2(4)

of thc Arbitration Act. The relcvant para l4 is quotcd belorv: -

S;rccial l,cavc I'ctilion (C) No. 9740 of 21127 - l'ugc I0 of 6.1
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" I4. In view of the above, we are of the view that the State
law will prevoil in terms o-f Seclion 24) of the Cenlral Act.
The re.ference ruder the Stote lar,; was valid and could he
deciled itt ttcc<tnkutce wilh lhe Slule. Acconlingl-y, ne sel
askle the inrpugned order [G(unnon India Ltd. v. State of
ll.P., lI'P No. 8375 of 2010, o|der d.tte.l 29-l 1-2010 (IvIf)J
and restore the proceedings before the Tribmml. Tlrc
appeal is, accordingly, allowed in above lenns."

(xix) In para l7 ol the aforesaid judgment, however, this Courl categorically

excluded such cases where awards had already been made. It was held

that "in such cases, if no objection to the jurisdiction was taken at

relevant'stage, the award may not be annulled on that ground". It is

necessary to quote para 17 as under: -

" 17. llre do not express any opinion ot, the applicabilitv of
tlrc Stute Act where award lms already been nnde. In such
cases if tto objectiott to the jtrisdiction of the arbitratiort
was taken at relevant stage, tlrc award ntay not be annulled
only on that ground. "

(xx) In the present case, the respondent had admittedly not raised the issue

ofjurisdiction either before the Tribunal nor in its initial petition filed

under Section 34. Clearly, therefore, the instant case l'ell within the

arnbit of Para l7 of LG Chotrdhary-Il refened to above.

(xxi) The Civil Court passed its judgment dated 20.12.2019 allowing the

lespondent's Section 34 petition on tlre ground that the f'ribunal lacked

jurisdiction to adjudicate the disputes. The Court observed, albeit

crroncously, tlrat pat'a 1'7 ol L-G. Chnu hury (II) (supra) did not save
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ri

thc inlit;rr)t c;ric, ina:it)r.tcll as lhe issuc ol'.iLrristliction crlultl ltitl'e hcctt

rilise.l in thc Section 3.1 pri-rccetling e\dn though tto such otr.icction had

l,t't'rrr.'r'r'r rirrsr'(l tllltitrg llrr irtlrilr:rl ;ttrtt t't'rllttl-is Iltt';titt;t: l-):rrrrl ll

rcspcctrvclv rurtl its ltlllorvs, -

" ll/e do not express any opinion on the
applicability of tlrc State Act where av,o'cl has
already been nncle. In such cases if no objectiott
to the jurisdiction of the arbilraliort was token al
relevanl stage, tlrc award nny ,rot be o , lled
only tlwt ground. "

I 3. It is olso observable that as far as lhe q cstiott of non-
objectiotr of the Applicants on the point ofjurisdicliott of the
arbitrator is concerned, the provisiorts ttntler Section 34 (2)
(D) cotrfers special jurisdictiott to tlte Com'ts, where it does
not need to rely on tlte objectiotts or non-objecrions ofeither
party. Under Sectiott 34 (2) (B) (i) if the Court is ou,are thcrt

tlre s bject matter of the dispute is not arbitrublc unclcr the
said act, then such an arbitral ay,ard can be set asile by the
Court. Apartfronr this, it is ulso obserwtble lltat Clause 28
of the Contract also regards such pt ovisiorts tts void, whiclr
confers jurisdictiot, to Courts not having jurisdiction. It lrus
been clarified by the Hon'ble Suprente Coul irt M/s L.G
Choudhary with reganls to the above precedent that
wlrcrevcr award ltas been passecl, evcn in those cases, the
abovc objection can be roisecl at the tinrc of upplication
utder Sectiott 34 of the Central Act. It isfor this reasort the
argu rcnt nnde by the Non- Applicant in this conle-tt is rtol
j u.st. "
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" I2. Tlrc relevant port ol lhe Hon'hle Sttprtnx' Court's
prt:cc.le,t- "fu|.P. llura| lioatl llurttl L)etclt1) rc,tt.,,1t |Dril.lt
cli Or'.s. l/s. hl/s L.G. Choudhor.v Enginccring otul
Constnrctiott Civil Appeal No. 974/12 dared l3-03-2018"
is os follows:



(xxii) This Court in JIIIC I'rojects (ltrlia) Lld v. Mudltlut Pro esh Road

Developntcnt Corporatiotr reported in (2020) SCC Onl-ine SC 1452

took note o1'thc exception carvcd out in I.G. Chanlhurl, (//) (supra)

In a case based on similar facts, this Court held that the award should

not be sct aside on the ground oljuristiiction aione. Thc order dated

10.01.2020 passed by this Courl is as follorvs: -

"Leave granted.

lvIr. K. I'. Vishtvanatlntt, leanred senior counsel appearittg

for the appellant, has shown us our order dated 08.03.2018
in Madhya Pradesh Rural Road Developntent Autlrcrity &
Anr. v. M/s. L. G. Chaudhury Engineers and Cotiractors
(Civil Appeal No.974 of20l2) (being rhe leod case) and
has pointed out paragraph Nos.22 to 27 thereof v,hich are
quoted hereinbelov:

"C.A. No. 27sl of 2018 @ SLP (C)No.
11615/2012, C.A. No. 2753 of 20t8 A9 SLP
(C)No. lI617/2012, C.A. No. 2754 of 2018 @
SLP (C)No. ll6t8/2012, C.A. No.2755 of 2018

@ SLP (C)No. I 1619/201 2, C.A. Nos. 2756-2757
of 20 I 8 @ SLP (C)Nos. I I 633- t t 634/20 t 2, C.A.
Nos.2758-2759 of20l8 @ SLP (C)Nos. 11631-
11632/2012 & C.A. Nos. 2760-276t of 2018 @
SLP (C)No. 11628- t1629/2012:

22. We do not erpress any opirtiort on the
applicability of the State Act where av,ard has
already been nnde. In suclr cases dno objecliott
to the jurisdiclion of tlrc arbitrotion was taken at
rclcvant slage, the awarul nmy not be an ullcd
only on that gt'otuul.

23. The appeals are, accorditrgl.y, disposcd of.
q

C.A. No. 2616@ SLP (C)No. 35641/201 t :
24. Leave granted.
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I

.r.5 /a tv,'tt, .ri o,itc,' lrttttt'.l itt (- ,l No )751 ol
Jt/13 i;ii SLf 1C1NLl. 16615;i0l). v6 lltjcctitlu
horing hecn rairerl lrt'lh,'r"Yrtttul"rtlt itt lrnn's ol
.\'r't !tttrt lh1-'l ttl rht' ..ltl'tlrtrtr(ltt tttttl (. ' 

t l t t t ' t I t r t I t t t t t

.lr'1, l99h .tl ttltlt,.t,lrt t.th ' \rrr.tjr' rttlltttt lhr litttt'
.stilntltttitl, tlt( intit,ll .t,ultl tt()l httvt lxt'tr
urrttullttl-

26. lccunlittgl.t,, lhi.t uppadl i.i ollowed. !he
impugned jwlgnrc,tl is scl dside and the flrt'ard is
restored.

27.It is, however nnke it clcar that lhi.s order will
ttot clebar proceedings utder Sectiott 34 of the
Arbitraliott ottd Cutciliation Act, 1996. "

It is clear that itt lhe presatl casc, an Award has alreudv
been passed whicli is lated 07.01.201l.

Tltis being tlte case, atul followitrg tlrc a.forelaicl jrrlgntent
of this Court, the inpugnul jrulgnrcnt dated 24.10.2018 is
set aside. Tlrc Sectiott 34 proceedings x,ill contitnrc \eith all
objeclior* tlnt nny be roi.scrl but cxclueling thg objectiott as
to the opplicability sf 111" iiodhya Pradesh Madhyasthant
Adhikaran Adhiniyam, I 98 3.

Tlrc nnlter slands di.rposed of occordingly."
I

(xxiii)The l'Iiglr Court passcd the impugncd judgrnent dated 07.01.2022 untler

Section 37 of the Act of I996. The High Court hel$ that the Tribunal

lacked jurisdiction to adjudicate thc disputes between the parties. Thc

I'Iigh Court, in effect, held that the exception carvcd out in L.G.
I

Chaudhory fl// (supra), as reitcrated in JMC Projects (supra), could

not be rclicd upon as JIIIC I'rojccts (supra) had not considered the law

laid dorvn by this Coult in Lion llngincering (supra). Paras 2l, 22 anrl
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23 respectively of the inrpugned judgment dated 07.01.2022 are as

under: -

"21. Now, we shnll consider the specific objection of the
appellant regarding lack of objectiotr on jm'isdiction under
Sectiotr l6(2) of tlrc Act of 1996 bcfore the arbitral n'ibunal
irr view of order dared 1j.03.2018 in C.A. No. 2616 of
201810 and in tot/s. JMC Projects (India) Ltd.

22. It is tnte that the Hon'ble Supreme Court in its order
dated 13.03.2018 in C.A.No.26l6 of 2018 has held that
awarrl cannot be annulled on the growtd of lack of
jtu'istlictiort if the objectiott under Sectiotr l6(2) was not
taken before the arbitral trihmal. This view was based on
a detision ofttrto jttdge bench of the Hon'ble Suprente Court
in i[SP Inft'astntctrre Ltd. Vs. M.P. Road Development
Corp. Ltd.

23. ,Hox,ever, a bench of three-judges of thc Hon'ble
Suprene Court itr a x tseqttent decision in Lion Engg.
Consr,ltonts Vs. State of M.P. partly overnrled MSP
Inft'astnrcture Ltd and held that tlrc objectiou regarding
lack,tl'jurisd ictiott cott bc token under Section j4 of the Act
of t 916, even if no objeaion under Sectiott I 6(2) was taken
before the arbitral tribwtal. Thus, inview of the suhsequent
decision of tlrc larger bench, this Court is of the view that
the objection regarding lack ofjurisdictiott could lmve been
token before tlrc learned trial Court under Sectiotr 34 of the
Act of 1996, even though no such objectiott was taken
before the arbitral tribtotal under Section l6(2) of the Act.
The Hon'ble Supreme Court in the matter of M/s. JMC
Projects (Indio) Ltd. lrts uot referred to the decisiott in the
natler of Lion Engineers which was subsequent to the
decision of C.A. No. 2616 of 2018. Hence, The learned trial
Court acted in accorclatrce v,ith law ultile entertairing the

objectiott ttnder Section 34 of the 1996 Act and setting aside
the arbitral atrard on lhe g'ound of lack ofjurisdiction. "
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B. tsslll,;s r,(rlr l)li l Iittl\llNAl'l()N

5. I hving ltcartl thc leat'ned couusels ayrpealing lbr the ltarties atrtl ltaving gottc

llrrrrrrplr llrr nr.rlr'n:rl\ urr rrr.urrl tlrr lrrl ptvcl;rl r;ttrsliurr: tlr:rt lirll lirr Itl

(it )llsl(l(:litllo i c ir\ ull(lcr

l. Whcthcr in arbitrll a\r,:lr(l rcn(lcrc(l undcr ths Act, '199(r u,ltcrc tltc

albitration procccdings was to l)c govcrncd by thc Ml'Act, 1983, can

bc sct-aside or annullcd solely on the ground of lack ofjurisdiction,

cvcn rvhen no such plea was raiscd before the arbitral tribunal in terms

ofScction l6 sub-section (2) ofthc Act, 1996?

lI. Wlretlrcr thc dccision of this Court in LG Choulltary (II) (supra) could

be said lo be per ittcuriam for not having taken into consideration the

decisiorr of this Court in Lion Enginccring (supra)? In other words,

rvhethcr tirere is any conflict bctrveen the decisions of this Court in Lion

Ettginecring (supra) and LG Chortilhtry (II) (supra), insofar as the

obscrvations pertaining to thc stagc at which a plea of lack of

jurisdiction rnay be raised undcr thc Act, 1996, are concemcd?

C. r\NAL'I'SIS

6. The MI' Act, 1983 was first looked into by this Court in thc case of State of

llLI'. t. Anshunun Shukh rcportcd in (2008) 7 SCC 487. This Courr

speaking lhrough S.l]. Sinha J. (as he tlren rvas) after going through thc various

I'rgc l6 of (r.l

a

provisions of the MI' Act, 1983, observctl lhat thc sai(l lcgislation rvas a spccinl

Speciul Lcavc I'elilion (C) No. r)740 of 2022



Act that was enacted for providing compulsory arbitration on disputes to

which the State Govemment or a public undertaking (wholly or suhstantially

incidental thereto or connected therervith. It observed that the MP Act, 1983

postulates creation of a separate lorum for the purpose of determination of

disputes arising inter alia out of the works contract. The Madhya Pradesh

Arbitration Tritrunal established thereunder, is not a domestic or an od hoc

arbitral tribunal, by virtue o[lhe unique scheme of provisions that govern its

framework. The members olthe MP Arbitral Tribunal are not nominated by

the parties, the Tribunal has the power to reject a reference for arbitration; it

lras tlre power to suo-ntotu slunnton records; take note of evidence; arvard

costs and interests. The Chairperson of the M.P. State Arbitration Tribunal has

the porver to rel'er disputes to another bench. It contains provisions,

prescribing a special time-lirnit and procedure for the passing of an award and

for its subsequent challenge, respectively. Accordingly, this Court held that

the provisions of the Arbitration Act, I 940 (for short, the "Act, 1940") and the

Act, 1996 rvould have no application to arbitrations govemed by the MP Act,

1983 or any award passed thereunder. The relevant observations read as under:

"3. Before enbarking o,, the said q estion ve nray' notice the
statutoty provisions of the Acl for resolttliott of the legal issue.

4. The Act cane into forcc *ith effect from I -3-l
enacted to provide for the establishment of a

985. It trus
lribtuml to
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owucd or contrullcd by thu Statu Govcrmncnt), is a party, and for matters



.trl)tt, tttc ()n lisltutcs to rhich lht Stuta Govcr ne nt or u p l)ltL'
trrrtIrrItt*int iwhttIl)., rr,utIt,sItttrIiuIl.t,tt*,nel rtr arttIrttIIei It)'
tht Stute (iitrernmcnt), is l purt.y,, iuttl Jilr m. !.::rs ittclilctttul
Iltt'n,ltr trr ttrnuet'le llteren'iIlt

i l.ltt..ltltrttrtl l'rtlntttttl i: t tttt.ttilttlttl ut l.ttttt.\'tl .\trlttttt.l rtl
th{ .'l(t l.t, rr'.rrr/r'irrq ,rll li.sptrlt'.s rtnJ Jilir'rL'ntt's ItLt ldit,,,t\ lt,
iiu k.\ t tttlt ttt'l t), itri.\ittiJ t)ul i)i t' io nccltil tith t!.\t'L ttlt.)lt,
d i s c I r u rgc t t r .s u I i s f u c t i o n o l u t r _1: 5 us h tft) rlu co, t I ruc l.

6. Scctiott 7 pruvidcs .fitr raf'ercnce to the Tributrul. Suclt
rtli:rence tnoy be nrule irresltcctive of the fttct us io wlrctlrcr
lhc agrceDtent cot ains m arbitralion clause or tot. Sectiotr 7-
A ltrovidcs for the porticulars on lhe basis whercof tlrc
rqfarorce pelitiort is to be filed. Sectiort 7-B provides for
lim irat ion for filing an apltlication [...J

7. Clmpter llt of the Act cotrtaitts Sections 16 to 18. Section l6
dcols wilh passing of on att,arel b), the Tribunal atxl/or ils
I)enchcs. Se ction 17 givcs finaliq, b llrc atyard nntle
lht'rcuttdcr. Suclt atvarcl.c nnde, in terns of Sectiou l rtl would
bc dccnrcl to lrc o decrce within thc nrcaning of Scction 2(2) of
thc Code of Civil Procedure, 1908. Sectiott l9 confers o powcr
of rcvisiott on thc High Cou't [...J

-t-"\--r -f-tJ

.LrI -Lt-1 ,\-,r--I.-
i
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14. T'h<' 1t't is tt .snecial Act. It orovided -for ionpulsot.r,
orltitruliott. It orovides for a rqfcrcncc. Thc Tribtqral lns thc
pt;rt'c't' of reiecling tlrc reference ot thc thrcshold. It prot,ides
fr!: tt;ltcciol Iimilation. It -fixcs a time-lintit .{or po.ssing a
owarrl. Scction I4 qf the Act orovides that proceedinr tnd thc
tttt'onl cun be clnllenged trnderspeciol ciraunstanees. Scctiotr
I 7. as noticcd hercinbe{ore. proyides.for.finalil.r, ef thc awtnl.
rtoltlithslontli g anylhittt! to the conlrorJ, contoincd irt ortt,
olhff low relotint! lo orltilratiorr.

23. l'lte proyisions of thc Act r<fcrr,zrl to hcreinbe{ore clcorlv
rxt,slrtlalc thal lhc Slate qf l.[odh),a Prode,'h has crculci rr

s.'t,ut tl( hntnt fitr lltc nttroost, of lclcrnittution of tli:;rntle:;
ttri:sitrr intcr alia ottt o/ tlte tyorks contracl. The Tribuurtl i,s ttol



29. lVe are, therefore, of the opinion that the Tribwnl for all
intent and putport is a court. The hibnnl has to deternti c a
lis. There are fito parties before it. Its proceedings orej diciol
proceedings subject to tlrc revisional order which ntay be
passed by lhe High Cowt.

(Emphasis supplied)

7. ht YA Teci (supra) the short point that fell for the consideration of this Court

was whether, an application under Section 9 of the Act, 1996 could be said to

be rnaintainable, where the arbitration proceedings were governed by the MI']

Act, 1983. In other words, wlrere the dispute had to be resolved by way of

arhitration in tenns of the MP Act, 1983, rnore particularly Section 7(l ),

thereof, could the Act, 1996 be said to also be applicable simultarreously or

alternatively for such disputes. This Court held that since both the MP Act,

1983 and the Act, 1996 respectively were similar in nature inasmuch as both

provided liameworks for resolution of dispute by way of arbitration, any

potential conflict or overlap in their application ought to be construed
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one which catt hc said lo lrc a domestic tribtmal. The lv[entbers
of the Tribunol ore not ot inoled b)/ lhe porties. Th(
dispttlouts do not haye atl:' corttrol oyer tlrcir appointmeni. Tlrc
Trihrnal nro), rtaiect tt relerertt'e ol lhe tresholl. Il hus lha

Dotvr li s rnnrun reu)rls- Il ltus llte pui'er lo recorl eviletrct.
Its functions are not lintited to otte Benclt The Clnirnron of the
Trilrutrol cotr refer the dispties lo onother Bench. lls decisiott
is-final. ll can av,ard costs. lt con av,ard interesls- Thertnolii,
of tlrc deci;iott i;-:hrti-fied b)t d legdl.ficlion credtel bv mukin!
on aword o decree o:f a civil cortrt. lt is executoblc os a decree
of o ciyil coro't. The atyard of the Arbitral Trihwml is not
srtlliect lo the provisions of the Arbilration Act. I940 ond the
;lrbitration and Conciliation Act. 1996. The orovisions o-f the
sukl Acls hove no annlicaliou.



hlnnrrrriorrsly. I his ( lorrrl ohscrvcd that llre grtvatitcn ol St:clltrn 7 ol tlte I\11'

i\ct, lgSl rvlticlt pt'ovided Iol rcfcrcucc to arbitr l triburtal rvas uttly lu tttakc

:rrIrrIrIIIrorr t rrrrr;rrrlsrrry lrrr tcsnlt,ttttrt, rltslrttlcs iut\lnE nttl nl rlrrtk c(rllllilcl'.i

ittr'olr.in1r t:tlltt:t lltt: Sl;tic (iovt:rttnr(:nl ()r it l)ttlrltr: lirrtlcrltrkirtg ol'N'littlhvir

I'rarlcsh. As pcr I',.{ Iccl (supra) what has beert cottveyetl in so trtany rvorils

by the plairr language ol' Section 7 of thc MI' Ac(, 198-1 is orrly to urandate

arbitration in respect of such work contracts, alrd the said provision by no

rncans in the opinion of this Court was intendcd to override any lcgislation

enactcd by thc Parliament, bc it the Act, 1996 (sic or the Arbitration Act,

1940). As pcr VA Tcch (supra), Section 7 of the IvlP Act, 1983 cannot bc

construcd to oust the application of Act, 1996 to the arbitration clauses which

are othenvise govemed by the provisions of the said Act. Accordingly, it held

tlrat the iVlP.Act, 1983 would apply only to the disputes penaining to work

contracts as alorementioned which do not contain an arbitratiotr clause i.e.,

rvhere lhe Act, 1996 is otherwise inapplicable. In all other disputes, whcre the

rvork contract contains an arbitration clause, the Act, 1996 would bc

applicable and the lvIP Act, 1983 inapplicable

8. I(eurarkably, the decision ofthis Court in VA Tcclt (supra) inadvertcntly failetl

to take into consitlcration and refcr to its earlier decision in Anshuntan Shukltr

(supra)
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9. However, interestingly in the subsequent decision of Ravikont Bunsul v. M.l'.

Rurnl Rootl l)eyelopncnt Au nrity reported lll (2012) 3 SCC 51 3, a

coordinate bench of this Court cornprising ofone ofthejudges (Markandey

Katju J.) who had earlier delivered the decision of VA Teclr (supra), held that

tlre ratio oi VA Tech (supra) would not be applicable rvhere the ar-bitration

clause itself expressly stipulates that the arbitration would take place before

the Madhya Pradesh Arbitration Tribunal in terms of the MP Act, 1983. In

other rvords, Rnvikant Ransol (supra) held that where the arbitration clause

stipulates that the arbitration proceedings have to take place in terms of the

MP Act, 1983 or by the arbitral tribunal established thereunder, then the Act,

1996 would have no application. The relevant observations read as under: -

"2. This petition has beenfiled against thejudgnrent ond order
dated 11-3-201 I passed by the High Court of l,Iadh1,a Pradesh
ot Gwalior Bench in Ravikant Bansal v. l[.P. Rural Road
Development Authority. The learned counsel for the petitioner
lns relied on a decisiott of this Court in Va Tech E.rcher lY1,as5

Flovel Ltd. v. M.P. SEB2 decided on 14-1-2010.

3. l{e are of the opirtion that lhe aforesaid decisiott is
distittguishablc bccausc in thc prcscnt casc thc arbitration
clause itself nrentiotts that the arbitratiotr will be by tlrc
Madlrya Pradesh Arbitration Tribwrul. Hence, itr this case
ru'bitraliott lms to be done by the Trihunl."

l0.In view of the conflict between Anshuman Shukla (supra) and VA Tech

(supra), and lhat between l/A Tech (supra) and Rttvikont Bonsol (supra), the

issue as regards the applicability of the MP Act, 1983 viz- i-viz the Act, 1996

once again fell for the consideration of this Court in L.G. Chaudhary (I)
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tsulrla,t. ln I-.G. Cltuullutrl' (/,/ (:;ul)rl) thc tlucstiott bclorc tiris C ourt rvits

rvlrcthcl tltc Nll' r\ct, l9t{3 artd thc artrilral triburral statutorily establrslrcd

lllr:t!.'rinrl . \\'!'Ilrl rtrlllll)ut lrr llitr'r,' itrttsrlirli,rtt r!\(l rll\l)tllt\ l)tl l,llllllltl lrt

rrurk errutrrrcts as rircrrtiorrctl irr Scctiorr(:) l{,1) ,rntl l(r ) tlrcrcurrd.'r. irt r irrr t,l'

the subsequcnt crl ctrnent ol thc Act. l()r6.

I l.ln L.G. Clruullrur! (f (supra), A.K. Canguly J. (as he then was) held that tltc

MP Act, 1983 is a special law providing for statutory arbitration in the State

of Madhya Pradesh. The opinion of A.K. Ganguly J. is in two parts: -

(i) First, placing reliance on the decision ol Anshunnn Shukla (supra), it

rvas held that the MP Arbitral 'fribunal established thercunder had

distinct features from an ordinary arbitral tribunal constiiuted in terms

of the Act, 1996. h observed that the structure of the M.l). Statc

Arbitration tribunal, the manner of appointment and tenn of olfice of
I

its me,nbers lrras significantly at variance from that under the Act, I 996.

Unlike the Act, 1996, thc MP Act, I 983 vcsts the MP Arbitral Tribunal

with inhercnt powers that may be necessary for the cntls ofjusticc or to

prcvellt abuse of the process of the Tribunal. Even the proccdure for

making a reference to arbitration, for passing an arvard tlrcrerrnder,

thcrcaftcr clrallcnging it and thc lirnitation pcriod thercof, rvas in stark

corrtrast to the Act, 1996. Accordingly, it hcld that in vicrv of the uniquc
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tvIP Act, 1983 that are either absent or at variance rvith tlre Act, 1996,

sltows that tlrele is incottsisterrcy butwcctt tlte two lcgislatiorrs, aud thal,

the M.P. State Arbitration Tribunal as held in Anshunut Shukln

(supra) is akin to a statulory forum for adjudication of disputes in

contrast to an arbitral tribunal under the Act, I 996 u,hose edifice is party

autonomy. Accordingly, it lrckl VA Teci (supra) to be per incurian.

The relevant observations read as undcr: -

,1'-\--1- -\--\r -1'_\-1
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statutory provisions governing the franrework of arbitration under the

" 18. l-f lhis Court counares thc provisions of tlrc M.P.
Act tltth the AC Act. I996 thcn the Cottrt litrds thot the
provisions oJf lhe l,[.P. tlct are inconsistent with lhe
prot,isions qf the AC ;lct. I996. The lt[.P. ,lct is a special
lau, nrovidins -for slottrto\t arhitrotion in the State o.f
I'[adh),a Pradesh et'cn in lhe obsettce of arbitratiott
osreentenl. Under the proyisions qLthe AC ;lct. 1996 itt
lhe absetrce oI on orbitraliotr uqreenrcnt. or!>itratiotr is
nol nossible. There is also difference in thc.fornation of
the Arbin"oion Tribunal os is clear.fi'on Sectiort 2(l )(d)
o-f the AC Act 1996. Again. under the AC Act. 1996.
"Arbitral Tribunol" is dqfined under Section 2(l )(d) as
a $ole arbilrator or a panel o-f arbilrotors. Rt rutder the
M.P. Act vrch a Tribunal is created under Sections 3 and
4 of the Act. And under the M.P. Act "disnule" has a
special meanine as rlefined rurlcr ,Sec:tion 2k!) o-f lhe Acl
vhereos "dispute" ltos not been de:fined tmder the lC
Act. 1996.

20. The stnrctw'e of the Tribunal utder the M.P. Act is
also diferent fron tlrc stntcture of a Tribunal tuder the
AC Act, 1996. It is clcarfrom Section 4 of the M.P. Act
thot the contpositiot, of the T'ibunal and their

Etalificatiott is statutorily provided [-..]



] l. 'l'lx: tt:t rn ttl ttlf it:t: tttul :;ulurits uttl ll.twttt('(r- r(
. ,\o ,\ lttlt.k)ril.l: lrt'or,i.li:.1 u,t.l{ SECiiotts 5 ttttl 6 oJ the
A.l-l'..4rt-,\rt'tiott li prtn,itlt.r lttr lhr prtx:*lttre ltt ln
t,tll,tv,,-,rl lt1 lltt li tlurrtttl t'tt ttttl't !tl t(lt.tt''tr I rtttrl
5L'( lt tt 9 ltt ottdt.t hit. tht (trtt.\lttllltill til lJt'nr ltr:; tttrrl

llu.: (-luntttrttt': ltt!trt', ll ,lt:lt tlulttttt ul lru.vittL',ss. l!nrlr'r
,\tt'tilttt l6(:) ol' thi ll.l'. ,1,'t thtrt' i.s tt tintit-litnit.l;),'
giling tlrc .nntd .rl,idt i:; tltst'ttt itt llrc,'lC,'lct, 1996.

22. Scctiort l7-A o./ thc A.{.1'. Acl cotibrs inherent 1nn,cr
o the Arbitral 'li'ibunul to nruke onlcrs u.s ,tuty be
necessury for lhe ends o.fjusticc or lo prevent abrtse of
the process of thc ?i'ibnnl. Section l7-B also provides

for powcr conferrccl on tlrc Tribunal for correction of
clerical or urithnrcticul ,aistttkes. No xtch potier is 5;ivett
to an Arbilral Tribunol undar the /C Acl, I 996. Sectiott
l9 of the M.P. Act gives thc lligh Court the sto tnottt
powe r of revision. Tlrc I ligh Court has also becn given
llrc pou,er of revi.siott to ltc ctcrcised o an applicotion
mode by an uggricvcri p rl.t, t,illritt thrce months of the
avnrd. ll/ltile doing so, thc lligh Com't in' to act like a
Ret,isiornl Cottrt under St,clion I l5 CPC. 

.

23. lt is cleur fr"um the uforesuid enunrcrdlion of the
slalulory provisions lhut undcr lhe tI.P. Act lhe parties'
aulonot,ty in the choice of ilrbitral Tribunul is not there.

24 . v. ,4n.shunat
vhil e t to tha ill.P ct atrd de

It

tnltrre of the i rbilral Tribttnal co,tslihrted u,tder lhc
soitl .[ct held that lhc ,'airl Acl is o .special Act and
provirlcs for contntlsort orbitrotiotr. lt nrovitles {or a
rcfcrcnce and the Ii'iburtul ho.s bcen siyen the power of
rciectirtg the r 'e rcnce ot lltc thresltold. lt also held that
he I trovidcs cciol limi iortor 0 ,l

a time-linrit for oassitts trtt ttrwtnl. It hos olso been held
ot Sccliott l4 o the I' Act nrovides lltat tlre uvnrdI

tnd c

vord,
ttolrt'ilhs tattd in g onvl n l() lhc contr0t't, cottldincd i

cliott 17 ,rot't( t;, nlirtt nf t

(,

nnv olher low relalinv Io rrrltitru lion. All thcsc li,oturcs
ol'lhe Acl tvcrc noinled ottt bv th is Cottrt itr,4nslruntnn
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26. lt is clear. therq{ore. tlmt in vier qf the o-forcsaid
{itdins of o coor
rlistinct feafirres of-on Arbilrul h'ibunal under the soid
lvl.P. Act in Atrslrurtrtttr Sltuklt case5 tlte orovisiotts o.f the

P Act are saved trndcr eclion 24) of the AC Act.
1996. This Court x'hile renderine the decision i Va

Tech has not either rtolicerl the nreviorts decision of the
coonlinate Bench ojf this Cottrt in Anshuman Shukla or
the nrovisiotts of Section 2(4) of the AC Act. 1996.

e re v,e ore cottstrain to hokl that
of, th is Cortrt in n Tcch wn.s rerulc t,lcltrt o,r

(lJmphasis supplied)

(ii) Sccondly, A.K. Canguly J. negativing the argument of there being a

repugn,ulcy betrveen the Act, I 996 and the MP Act, 1983, observed that

since the Act, 1996, more pa(icularly Section 2 sr.rb-section (4) clearly

stipulates that Part I o[ the Act, 1996 shall apply insofar as tlre

provisions thereunder are not inconsistent with the other enactment or

with any other rule made thereunder, the MP Act, 1983 respectively and

its provisions will have precedence and continue to apply over an above

the Act, 1996. It further obser-ved that although the Act, I 996 came into

force afte r the MP Act, 1983 yet there is nothing to indicate that the Act,

1996 either expressly or inrpliedly has repealed the MP Act, 1983. The

aforesaid is reinforced frorn Section 2 sub-section (5) ofthe /t.cl, 1996

which contains a saving clause for other laws being already in force in
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Slurklo to shov, tltat lltcrt: is inconsistenc)' lrttvecrt the
rrrtt,isions of llrc AC Act. I 996 nnd those of lhe lv[.P. Act.



lntlia. (Jrr tl)c con,.rarv, Scction S-5 ol' thc Act. 1996 rvhcn rcnd rvith

Scutiorr 2 sub-scctiort(s) (-l) atrd (,5) slro\rs tltat tltc lcgislaturc ltad tur

\urlr rlt('ntii!n lrr rcluirl tlrc lrll' 
^r'1. 

l(lll1. l;r,ctt rrlltct rr.'ist. tltt rttlr.ir',,1-

rrraltcr ul tlrc Nll'r\ut. l(tS-1 lirlls wrtlrin tllc uottuuttcnI lisl. lntl tlrr::airl

Arhitration Act, 1940 was in lirrcc. Both the Acts opelated in vicrv of

Scction 46 of the 1940 Act. 'l-he relevant observations read as under: -

_Ll.t -\'-\'-r-

3(t. ln reply lhe leanrcd coutrscl for the rcqtondent only
srrbnitted that the M.P. lct is repugntrnt to the AC Acl,
1996 since lhe sanrc is a later Act nndc by Pat'lioment.
7'1rc leanrcrl counsel referred lo the provisions of
Article 254 of the Constilttliott. The leanted coutrsel
also urged that in viety of llrc provision of Section 85 of
the AC Act, 1996, the M.P. Act stands' impliedly
repealed.
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r\ct hrrtl reccivcd tlrc al;r;crrI ol thc ['tesident rvhile the ersttvhile

" l6. lf this Cotu'r look.s ur Section 2(4) o-f ihe tlC Act.
1996. itwill oopeor thot Part I o-f theACAct. l996wlriclr
is {t'on Scction 2 to Sectittn 43..sholl. ercept strb-,scction
(l) afSection 40 and Sections 4l ond 43. onnlv to et,en'
urbilraliotr trrrlcr otrt'ollrcr cnoctment-for llrc limc beirrr:
irt force where lhc nrbilroliott tt'rts pursuant lo tttt
rrrltitration agreentent axccltl itrsctfar as llrc nrottisiott.s
rlf lhis Purt i.e. Purt I ora inconsistertl tuith the olher
e oclnrc t or v,illt ttttt,olltcr ntle nmde theretluler.

i 7. Sinil(r provi'-ion rt'lolitt{ lo stululor)t urbitration
wos olso there in Scction 46 o-f the Arltilraliorr Act.
te40. [...J

37. Thc .soirl or?ttntettt t'rttruol lrc occcptel. 7'hc

ltt'oyisiott fitr reltetl trtrdcr Scclion 85 of thc itC /ct.
I996 does not show that thcrc i"' atr)' c.tnrc.ss rqtcal ef
thc l.[.P. ,4ct. .4?art Jionr thot. the provi,sion oJ' Scctiott



214) of the AC Act cleorlt milita!es asairtsl the ofore.s o id
s tr/lrt l.s.r'ia n.r'

38. The orgu rc t of repugnancy is also ttot tenuble.
Et ry l3 uf llrc Cuncurttnl Lisl in lhe Seventlt Sche& e
ofrtlrc Constinttion nms os follo*s [...J h view of the
aforcsaid entry, tlrc State Goyenmtent is conrpetent to
endct lob,s itr relotiotr lo arbitratiott.

39. The llf .P. Act of I 933 wos nrade when the Dret'iotts
1940 tas in the eld. Thot Act o

x'os a Cenlrol lotv. Bolh the Acts oDeJ'oter! in viey, of
Sectiott 46 of the 1940 Act. The M.P. Act. 1983 v,os
reserved for lhe ossent of e President and admittedlv
received the some on l7-10- I 983 vltich v,ns mrblished
in llte ilndll,o Pradesh Gazette Extraordinar.,p dated l2-
10- 1981. Tlrcrclbre, the requirenrertt ofArticle 254(2) of
the Constihttion rva.s .salrs/ied. Thus. the t[.P. Act of

Ir a .s19,\ ) t)revo il.s in t tate of Mndhva Pradeslr
Tlrcreufter. tlrc AC Act. l996vas enoctedb y Pflrlioment
reiealins the eorlier lotvs of arbitratiorr of 1940. It lms
also been nolcd that thc AC Act. 1996 saves lhe

he M.P. Act I 9B3 rmder Sections 2

I

tere caruto
rentrcnottc-v. [...]

-\--\,\ _\--\r _r-ft

tbe
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41. lt is cleor.fiom the rlforesaid observations thot in the
in,stont cnse the latler Act made lty Parliament i.e. the
.,1C .4ct. 1996 clearly sho$,ed e intention to the e{fect
tlrut the State lav, o-f arltitration i.e. the lv[.P. Act shortld
operote in lhe State d
certuin soecified n,oes of arbitrations which are to er
the l{.P- Act. 1983. This is clear from Sections 2G) ond
2(5) of the AC Act. 1996. There-fore. there is no
sulptance in tlre arsument of reousnotrcy and i.s

accordingb, rejected. "
(Emphasis snpplie4)



l2.llorvcvcr. (Jvarr Sutllra lr4isla J. in hcr tlisscntitrg opinion in 1.,G. Choudltutl,

O (supra) he ltl tlrat u,ltcre lhc rraturc ol thc tlisputc tlous not lall within tlrc

r['llttilt,,tt r,l rrr,tl. lr'nlrir!l !l(lct Sc!lt(\!! 2(t),,l llre l\ll' ,,\e t. lt)Xl. irre lr

tltspr.rlcs cirrr lrc rc:,ollctl [rv rvirv ol' ar[titlatiort un(lut lllc ,.\ct, lt)()(!.

1983 postulatcs two rcquiremerlts, nantely; (i) the existence of a 'works

conlract' involving cither the State Govemrnent or a Public Undertaking of

Madlrya Prarlesh and (ii) that such contract pertaius to the execution of any of

the rvork cnurncratcd in Section 2(i) thcreof. Scction 2(i) in tur-n lays dorvn in

explicit terms as to the nature and scope of "works contract" by enuurerating

thc spccific naturc of disputcs that would be covered, i.e., "u,ork relalitrg to

crsn:slntcliotr. rqtuir or uoinlentutce ... supply of goods or nrulerial atrcl all

ollrcr ntutlars relutittg to the excculion of ony of the said vorks". flowever,

since Section 2(i) olthe N{P Act, 1983 only covers specific and rvell-dellned

'u,orks' and is applicable only in respect of disputes pertaining to rls

execution, and docs not include disputes of repudiation, cancellation or

tcnninatiou of such works, the legal and logical consequencc of the aforesaid

rvould bc that, insofar as thc dispute is not ofthe nature enumerated in Section

2(i) of the MP Act, 1983, such dispute rvould be outsidc thc jurisdiction of thc

M.l). Stnte Arbitration 'l'ribunal, and can bc dccidcd by an arbitral tribultal in

lcmrs of the Act, 1996, irrespcctive ol'rvhcther arhitration clausc rcquircs lhc

I'agc 2ll of 6.1

ntltu,itltstnntlr rrg thc lact tlrat r;trch wotk colltt'lc[ is othenvisc gt-rvcrrretl lry tlru

MI) Act, l9til. Shc obscrvcd that a re fercnce to arbitration uudcr tlre Ml' Act,
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dispute to be referred to arbitration under the MP Act, l9tt3. l'he relevant
I

ubsewations rcad as under: -

"46. On pensttl uf tlrc ufortsuil Jtruvisiun emrntenrled unler
Scction 7, it is explicitly clear thal the matter in the evett of
exislence of a disltute hetween the pdrties itt certoitt categories
of case\ v,herc tlrc State of Madhya Pradesh is a contractittg
parfy, the dispute shall be refen'ed in writirtg to tlte Tribunul
irrespectit'e of the fact whether the agreement cotrtttins arr
arltitration clottse or rtol- From this nrot' i.siotr it is clearlv
lDDerenl thot reference of atry disoute to the Tribtoml

es ott etislett n t' trl
of "works controct " under Section 2(i) of the M.P. Arbitration
Trihmal Act. 1983. it hos clearlv and uteouit'ocollv bee tr

soecifietl os lo whot is o "tvorks cor?tract" in relation to which
the dispute is reouired to be referred in writitts lo the Trihonl

-1-,\-t -\'-1,1- -l--tr

48. I /.1' ()t? er l.s lo the de nition of "works conlroct". ito t) fl {
is tnanilestly clear thot u,hile the "v,orks contract" meons on
aqreenlln! Bertaining to nrulters relqting to lhe exeaiiott of
nnt' of lhc x,ork enumerated in the definilion of "vork.s

lro lhe same does tot ncltrde the dismtte nerloi,ti,ls loco,1 ('I
ternrirnlion. catrcellotiott or re rdiolion of v'orks contract and
tlrc enlire nofirre of tronsoctio,t laid down therein relalcs lo
tlisotttes *'hich orise out of ecttliott of the nofitre of work
soecified in lhe "works cott 'oct ". Hov,ever. lhe otPStiotl
vhether tlte " tyorks controct" lws heen leeallv renudioted ond
rishtly concelled or not is lhe ouesliott sr distntte pertaininc to
terni elion o{works conlract ond has not been incorltorotel

totplv wilhin lhe de nilinn of t'tttnrk* cnnlrnt,t"

49. In viev' oJ'this, the legal and logical consequence which
can be reasonobly drov,n ft'ont the definition of "vorks
cotllroct" tpould be, that if lhere is a dispute beltteen the
contractittg parties for any reasot, relaling to u,orks conlract
wltich include exea,liot, of any v,ork relating to co,tstnrction,
repair or nnintenance of any htildittg or superstt'uclttre, dant,
weir, cctnal, reservoir, tonk, loke, r'oad, well, bridge, culvert,

factoty, r'vorksholt, powerlnuse, transfonners or suclt otlrcr
works of the Stqte Gover, nent or public tutderlaking including
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s t. [...] Ilul the some cannot be ollowed lo be raiscd tuuler lhc
It4.P. Act of 1983 since the delitrition of '\vorks conlroct"
t r nanr birrtouslv lovs down in ctl)lictI lenlls os lo wltol i,s the

lur "works conlroct " and
the spccific trrrhre of disnules or ut tr ottt o the c.\aL-ltlt( t o
u'orks conlract which would conrc v,ithitt the delinition of o
"v,orks cotttract". Howeyer. tlte sotrte does nol ct,tn t ugtrcly
ittcltulc llrcisstrc or disDule arisitrt out of co cell(tlion orrul

lcr tirmlitnt of con trocl due to which this ouestion. itr nrv

eouideredoDtlriott, ,tt ould not full u,ithin the iw'i.rdiction of the
ivf.P. Stutc tlrbilrution Tribunol so es to be rafarral fitr

udicolioh arisin ul

f

52. As alreudy stutcd, fallout ccrtainly would be olherwisc rf
llrc nattcr wcrc lo be adjudicotcd by an arbitrotor oppointcd
uttde r tlrc Arbitration a d Cottcilidtiott Act, 1996 dnd tlrut
v'ottld be in view of the ratio of the decisiorts of tlrc Suprente
Court rcfcrred to hereinbefot'e which lms held it pennissible
for tlrc arbitrotor to adjudicatc cven the dispute ,:il,isittg out of
cattce llatiott or lerni,ratiott of a,t ogree tett or co lracl. This
lnwever, cannot be alloy,ecl to broadcn or expantl the on$it
etnd scoltc of tlrc L[.P. Act of l98j wlrcrc the Stale l-egislulttre
ha.s possad a qtecific legislotion in respect of ce rtain .spccified
t;ytes of arbitt'ation deternining os lo tvlrat is the natttre of
disputes to be referred to the IVI.P. State Arbitration Trihunal
antl thot specifically pernils the refcrence of dispute orisitrg
ott o.f exccttlion of conlract but clearl-y, leavcs otrt o tt.t, lisputc
arisitrg ortt of lentination, canccllotiotr or reptitiation o_f
"works cotrtrdct ".
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tut <r.qt c'atuL'nt./br the :;ttppl.f o.f .q,Utxl-.; ut t dtet i l unl dll ollta,'
ntoll(r.\ tt lttlitt,q ltt lltt t:\rt:ltliott ttf tttt.t'ttl tltc::tttitl rttrk.r. lltt
sitntL toulil .fitll :r,itltirt llrt antltit tt/ iltc JtJittilitut ttf "rt'rlrks

. .)nlt tt( 1" ,lurl
t'.\t't lltt,tt t,! th( Wl k.\ tttttlt ttt l \ ill httt'r' tt, lry trir't t tl l,t thx
ll.l'. Shttt ',lt bitrttittrt li'ilurnrl t.i cttrt.sttgcrl tttnltt .\','tttritt I
L,l lltt 19,\-l ,itl. IIt'tttt', irt uliititttr to lht t tu-:otts rrssrytrtl ttt
th,' itrilpnt,'ttt tnil orili'r ili l*rtttl IJrotht'r ('iitttvulr. ,1.

disltttlc.r drisitts oul ql'cr.tclttion trJ tvrk-t contrdc't itdt'L' t() l.,L'

ritfl'rri'il ttt the ll.P. Slttc Arltitnttion Trilrunrl urtl nitl ttntli,r
thc /rlsitoliotr ond Conciliotion 1c!. 1996.

-\--\-l- -\--L\-



Trihtnal but nray lctye to bq decided bv on. arltitrator

54. Hence. if lhe tnfire of the rli.s rte is strclt which fulls within
tlrc definition of "work.r contr,'act" under Section 2(i) of the
l,t.P. Ait. 1983 qnd one o{ the controctin,! D rties to the
ot,reet e l is the Stal P.. then irre.snectiye of one of
arbi lrrttiott Asreerrrcnl the di.sntrle y,ill hove to lx, reft'rrei to
the Tributal in tenns of Sccliotr 7 of the Act of 1983. Iltrt if the
*orks contract itself lrus been reDudiated ond lrcnce not itt
edile tce Ctt all bv virhre of its cancella tion/tertn in a tion, then
in nrv cottsiclerecl vieu,. tlrc disoute vi,ill have lo be re-l'erred to
an indeoettdent arbilrator lo be apnoirtted under tlrc
/ rbitration nntl (-onc 1996 sitrra tltp LIinlinrt Ar PA
I983 envisaces referetrce of o disutle to tlrc State Trilntnal onlv
in resDcct of certain specified h'nes of arbitatiort ottuteraletl
tuder Sectiort 2(i) of the lvl.P. Act. 1983

-Lt-r
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53. ltt order to clorifrt lhe noinl firrlher. whot neerls lo lr
entphasised is thot if the nature of disnte re-ferrerl to the
arbitrator like the instortt ttratter. reloted to o tlisoute
oe rltittittp tti ctirtstnrclitit t. rctxtir. nuintetrunt'a uIurrv btrillirtp
or strpersln rcfi rre. dan or for the reasons staled vithin lhe
rle.finitiin of "tvorks controc't". llrc malter mq, he re{erred to
the ltl.P. Trilnnol in viey, of the foct thol if there i.s a di,st.rtte in
re lotion to exectttpjLqf a works cottlract. tlrcn irresncctit'e of
the_foct tltether the agreement conlains on orbitotiotr clarrse
or not. the dispute is required to be re-ferred to the l'1.P. State
Arbilrolion Trihtnal _for odjtrdicolion. Btrt v'hen the conlract
itsef has been ternirtoted. cancelled or reoucliated us it lras
hannenerl itt lhe instanl cose. then tlrc nattrre o-f disorrte does
not fall witlin tlte dqfinition qf "works controct" {or the sole
reoson thot it does not include ottt' di.snute ltcrloinittg to
cancellolion of a works controct intplvine that A,hen lhe works
contrnct itself is not in esistence b), virnte o-f its c'oncellotiott.
the disprtte connot be referrett to the l,I.P. Stotc Arbitrution

oppointed ttnder the Arbitration ond Conciliatiorr ,4ct. 1996.

_1-_t_1'

57. Tlnrs. the sun and vrbstont'e o.f n'hol I t'ish to innhosise is
tlmt thc qrestion as to whcthcr the disptrte v,ottld l>e re-ferrecl

to the l[.P. Trihoml in ternrs qf Section 7 of tltc A[.P. Act o-f
I983 or to an indenentlent arhitralor ttnder lhe Arbilraliort ond



L\,ttc iliul irtrr .,lcl, 199fi rt'ill tltpctrtl uD<!n !lu: lttclrutr rlrctlrrt
llti. rv.,./',,; tiurlrui'l /r ...r rJ/r/r,j b[lt,ct, tht purti* Ltr atl L'ul Ltl
rrhiLlt the rlr,sltrrlt h,t,s rtrisr,tt. lt t .' tt s.'. I h t: \:oLkLlplllLitLlL i t s !U-

te ittttrcvllii, thc'n, -.
I I'l,ltt' .)i it,s tuttt-

It

(unlnkl ulonc t'utr L,t' t't'li'nctl to thr 'l'rilryrnul irr t'iL'rt ol'lltc'
\Dr.t:ific ttl , r. il wt)t A.\ t:.)nlt ttt:l ttt tt t!, ttlul witltitt lllLl

da ltlt(,t ltf( ,() I C(' t rtl l9ll? IIov'ct'crtc -,1 c
v'ltan tlte v'ork,s cttrtlruct it.sclI l.tccrtme:; tttttt -t:ti:; I ctr I us rt
co,r,tcqtrcnce of its cancellolion, the notter v,ill hot'e lo lrc

tto '01 lr0ti(

trrl n t to the l[.P. State
/ rlti lrat ion Tri bttna I

58. Thus. ifiile holdine thot the A[.P. Act. ] 98-3 shotrld oDerote
lo ccrllttt s cct edt o

ult' endent arltnI
thc M h Cotrrt rtnder tlrc Arbitrotiot ttd C olio,t AclCo
1996 necrls lo be strslained sirrcc tlte tyrtrks controct itsclfis nol
in e.ristcnce bv virhte of ils crut cllot i<t r trl hence this oarl oft

lhc disprrlc corrld not have lx,c fcrrerl to the Af.P- Stotetrc
Tribttnol. "

(Eiiiphasis supplied)

l3.ln vierv ol'the cleavage of opinion exprcssed lry this Court h L.G. Chaalhary

(/) (supra), the issue of applicability of thc MI' Act, 1983 viz- i-viz the Act,

I996 carne to be referred to a three-Judge Bench ol this Court, culminating

irrto tlre dccision of L.G, Chaulhory (II) (supra). Answering thc aforesaid

relbrencc, L.G. Clruudhary (II) (supra) held that the definition of "dispute"

undcr Scction 2(d) of the sic Act. 1996 (which due to an inadvertent

typographical crror irr para 5 of Z.G-. Llhaullrury (/1,) (supra) was written as

thc Act, 1996 instcatl of MP Act, I983) woultl cover and inilutlc any (lispute
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that arises after the termination, repucliation or cancellation ofthe contract or

pertains thereto. It obsen'ed that the dissenting opinion o[ Gyan Sudha Misra

J.inL,G. Clruudlrury (f (supra) lailcd to noticcthc said provision i.c. Section

2(d) of the MP Act, 1983, and accordingly, it held that the view expressed by

A.K. Ganguly I. in L.G. Choutlhtrv fl/ (supra) that reference to arbitration

for disputes covered under the M P Act, I 983 would nrandatorily lie before the

M.P. State Arbitration Tribunal in tenns of the said Act and rvould not be

govemed the provisions of the Act, I 996, is the correct interpretation, and the

law laid down by VA Tech (supra) was helcl to beper ittcuriam- The relevant

observations read as under: -

"4. lWrcn the ntatter y'us cotrsilered by a Bench of this Cout
on 24-l-2012 (ortler in ltl.P. hu'al Road Developntent
Autlnrity v. L-G- Chatdltor.v Engineers and Contractors), this
Court lrcld that the judgntent i VA Tech Escher ll'yass Flovel
Ltd. wcts per incro'iant insofar as it lrcld that the M.P. Act
stands inrpliedly repealed b),the Centrol Act. lYhile Hon'ble
Ganguly, J., held that the State Act will cover a dispute even
after ternination of tlrc "vorks contracl", Ilon'ble Gyan
Sudlm A.[ishra, J. took a dffircnt viev, [...]

5 We find fi'ont the dcfinitiot rtttder Section 2fi) of the
r ilration ond ncil e 'e 0

contract is terntinoted. the strl*:ct-nrutter o{dispute is cot,ered

referred lo in the iuie etrt rendcred by Hon'ble Gvon Sudha
Mishra. J.

6. In viev, of the altove. n,e are of the ottinion that the viev,
etnre.s.sed bv lJorr.'hle Ga st v. .1. i.s the correct it*entretatiort
nd ttot the conlra liew, o 'tt e Gvnn .ltdho MishroI I

R eferan ce s tan d.s a n sv'ercd a ccorrl i n g l.t,
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7. 'litkittit ttp ,tppr'tl on utc't its. rt'c' ./ittrl thut tltc IIiglt Cout't

1tt rxtt:lut tttt tltt: lxt:si:t ol
'l ti'lr li:;t'ht:r ll'r,tt,t:; l"lortl l.til. n,l hht r htlil lit lt nttt'lt 'I

! lJ'r'tll.\l

( l:rlrphtsis supplied)

i. Can:rn Awflrrl passc(l urr(lcr lhc i\ct, 1996 bc anlutlled on the grotllr(l

of lack of iurisdiclion rvlrcrc no t)
-T
tyolc:r of annlicabili f I\l l' Act. I 993

rvas rliscrl bcfore thc A rbit ral'l'rib tr ttal?

l4.lt is worthwhilc to note, tlrat thc dccision ol L.G. Clurudhoty (/f (supra) did

not mcrely dccide the aibresaid reference arising frorn L.G. Clrurulhtry (I)

(supra), but also elucidated horv, the courts are expected to deal with the

various issucs that nray aiise thcrcfi'onr insothr as thc pcnding proceedings that

were inadveftelltl, initiatcd under the Act, 1996 and any awards already

;rassed thercunder ale concenrcd.

reference to arbitration under the Act, 1996 lrad been chqllenged, while the

malters rvcre still at the pre-award stage, however the statement of defence

had alrcarly lrccn filc<l rvilhout raising a plca of lack ofjuridiction, held that

in such instanccs. the plea of lack ofjurisdiction cannot tre allowed to be now
a
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,\. llt' tttt'. lhtn. itt itvr L't'tttt'rtl .rtllt lht' ttt.ottttlttl Ltt.tittttttt ttJ

I lotr'blc t-.i'trtrttrlr..1. 1...1 
'

l5.lrr the cntire lratch of rnatters tlrat had becn referred to this Court in L.G.

Choadhary (II) (supra), this Court in few of the civil appeals where the



raised in lenns of'Section I (r sub-section (2) of the Act, 1996 and as such the

aw'ard cannot be annulled only on such ground. Similarly, in a batch of matters

whele the award lrad already been lrasseti but no objection ofjulisdiction rvas

raised in terms of Section l6(2) of the Act, 1996, there L.G. Choutlhory (II)

(supra) whilst restoring the award again reiterated that the award could not

have been annulled only on the ground ofjurisdiction, but clarified that, all

other challenges to the award may be made in appropriate proceedings under

Section 34 of the Act, 1996. Lastly, in one of the civil appeals, where the

execution proceedings for the arvard passed were pending, this Court in vierv

of the prolonged natule o[the litigation, directed that the award be treated to

have been renilered under the MP Act, 1983 and transferred the execution

proceedings to the Uigh Courl of Madhya Pradesh at Jabtrlpur. The relevant

observations reird as under: -

"CA No. 2751 oJ'2018 arisittg ottt of SLP (C) No. 11615 of 2012,
CA No. 2753 of 2018 arisitrg our of SLP (C) No. 11617 of 2012, CA
No. 2754 o[2018 arisingout ofSLP (C) No. I 1618 of20l2, CA No.
2755 of2018 arisi,tg out of SLP (C) No. 1]619 of 2012, CAs Nos.
2756-57 of20l8 arisi,rg or ofSLPs (C) Nos. 11633-34 of20l2,
CAs Nos. 2758-59 ol 2018 arisittg ottt ofSLPs (C) Nos. 11631-32
of20l2 & CAs Nos. 2760-61 of 20l8 arising out of SLPs (C) Nos.
I 1628-29 of 2012

15. Leute grunted. In view, oforder passed in Civil Appeal No.
2615 of 2018 forisitrg out of SLP (C) No. 16889 of 2012J, the
inpugned order is set oside ud the application(s) filed by the
respondcnt(s) utder Sectiort I I of the Arbitration and
Conciliation Act, 1996 are clisntissed.
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16. However. since il i.s stated tlnt nroceedinss are neflding
hqfore the nrhitrotor in ?ttrstrance of lhe inrptrsned order. tlrc



,\(tnI t ll :;Iunil tntn.sItn rr! to tlt. Slflt., lhlnirtal flntl tlt.,,\l.tti,
Tt r ltrutt l nty lrt'oCr"*l irrrtltr'r' tukint irrttt d('(,utll tlt(

taL'alin s x'lticlt L tln:t ('L'l I u lttr. Thc larrr
trtttn.st'l lttr thc rr.rno rrlrn t/ s ) tloi lcd oul tltol itt t'it'tr ol

(l

((UUlpl. l(_itc(.(.J,r(ilLjJt .r:l

rrtt,s li li,srrl

,\,\"\' -\'-\-r -\-_\r

Cl No. 2616 ut'ising ottt of SLP (C) No. 35641 of 201I

19. Leovegrot ed. Inviewof the order passed in CA No.2751
of 201 <\ uri.sitrg ott! of SLP (C) No. I 661 5 of 201 2, no obiccliott
htl,ing lrct'n t'ai,scl bv the rcsDo dcttts itt tctttts of Section l6Q)
of tha .'l rltitrotion otrd Cor ciliotiott Act. 1996 ot aDDroDrille
sttrsc willtitr tltc litttrt slitntlrtltttl. lhe uv'unl cottld not havc lne n

cutrttrllcl

,\--1r ,\-,r-r -T,TT

Civil A ppaul No.426l of 2018

34. T'he Division Bench vicle order dated 5-7-2012 dirccted
tltat llrc enfurceobility of the decrce will depend ,.Po the fote
of another oppeal thich t'as pending between the partics. Tlrc
soid appcal, l"tlo (OS) No. 23 oJ'1998, is still pending but the
I liS;lt Cottrt ha.s dcferred llrc sunrc pa ing de cision of thc
lorger llcnch of thls Court in pttrxrunce of tlrc.iuclg,nrcttl oJ'tltis
Courl itr A'{.P. Ilural llood Dcvclop,rrcttt lulhorit.v t'. L.G.
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17. ll'L' do rtol txltrc.'s ott.t, oJ2iniotr on the qulicabilitv ol the
Stotc Act rhcrc orvard has alrerul-t, hcctt nnde. Itt srrch ca,ses if
tto olsicctiotr lo lhc -itrrisdiclion o-f the arltitration u,as lakcrr ot
rclevrnl s(oge, tlrc ax,ard nnv rtot be atuttiled ottb,on thot
grottrttl-

20...[c'coRlittsl.'t'. thi.s onpeol is allottcd. lhe iN t,lned
itrl!ncn! b sct usidc and the atvartl is restoretl. It is. hov,c,"er.
ntade cleur that lhis order will not debar nroceedinss tt der
Scction 34 o! the Arbitrolion ond Conciliatiott lcl. I996.



Clmtulhatlt Engineers otd Controctors. lt nv,y be noted thot
thc lorger Bench has decided thc matter on 8-3-2018. ltt terns
of the saii decisiort, the dispute between tlte parties has to I;e
set ed 'in accordance wilh the provisiorts of the M.P.
Madhyosthant Adhikaran Adhiriyam, 1983 (rhe tu|.P. Au).

1t nt hc resenl coscI

a

rprrrlorerl lnttr,, ltnck )1'hirh un< nol rhnllpnopi ltv thp

res I' ondcnls and the mat t.s ndins at the stose of e:tcctttio tl
)t etI ered
untler thc ll.l.P. Act.

35. cttt o ho
before the Delhi Hieh Court be ins FAO (O9 No. 23 of 1998
an connecterl nmtters to the Hish Co rt qf Modh])a Pradesh
tt,labolpur to be treoted as revision netiliott tmder lhe lt[.P.
Act.

(Emphasis supplied)

Is there a conllict between the decisions oI L.G. Chaudhory (II) and

Lion Engineering?

l6.At this stage. it is apposite to note, that prior to the decision of L.G.

Chaudlrury (/f (supra), this Court in one another decision of Lion

Ettgineering (supra) had looked into the issue as to at what stage a plea of

lack ofjurisdiction or applicability of any State Act may be raised. The facts

of Lion Engineerirrg (supra) were that tlle respondent State therein had sought

to amend its pleadings in the proceedings under Section 34 of the Act, 1996

to raise the objection ofa lack ofjurisdiction on the ground of applicability of

the MP Act, 1983. l'he said amendment application was rejected by the trial

coult as being barred by limitation. The High Couft however, in exercise of
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" 3. The leorned Advocote General for lhe State of A,I.P.

subnittcd thot the anrenduent sought is fornrul. I-egal plea
urisittg on undisputed facts is ttot prechded by Sectiott
34(2)(b) of tlrc Act. Et'en if an olliectiott to jurisdictiorr is tttt!
raised under Sectiott l6 of the Act, the sonte con be raiscd
trtuler Secticttr 34 of the Act. .s not even necessor'v lo consider

licatiort or o, e dn
fircl.s. *!tich cotr be roised itt ortt, cose. ! Ie tlnts subntits thc
o ntcnrlntettt beins ututecessarv is rtot Dressed. The leornetl
Adwtcale Geneml also n tmiIted thot obsen,ations irt IvISP
lnfi'o,slntcttrc Lttl.. pqrliculorlv in Daro.s 16 and 17 do not lay
dotyrt correct low

Spcr-irrl l,cnve I'cti(ion (C) No.974ll ol 21122 I'agc 38 of 64

its supet'visory -jurisrlicrion undcr Articlc 227 of thc C.onstitution allorvetl the

said anrcndnrcnt. In appcal, bclbrc this Court it was ixr..r-.r/iir corltcnded by

lltr: itPprlllrtt lltrtfin. tltat llrc a rr:nrlrtrunl t,uglrl nirl lrr ltirtr lrtrtt;tllurt'r:rl,

sirrec lhc r'triccti.,rr ul- Iauk r:I juristlictiorr ltittl ttcvur ltccrt tatst'tl bcltrrc lltc

art)itral trihunill and hencc was ban'ed by Scction l6 sub-sccLion (2) ol'thc Act,

1996. Tlris Court held that any legal plca al'ising on undisputcd facts can be

raiscd in thc procecdings under Section 34 of the Act, 1996 even if they were

never raised under Section 16. It further held that, such plea being a question

ol law arising from admitted facts, can be raised without seeking any

amcndrnent of the pleadings. Accordingly, it held that there is no bar to plca

oljurisdiction being raised by way of an objection under Section 34 of the Act

even if no such objection was raiscd under Section 16. The relevant

observatious read as under: -

1. ll/c find nrerit itr the contention.r raised on behoU'o(the Stote.
ll'c procacil on lhe .footi e that the anrendnent lrcitu! bc.t'ond
linritoliotr is trot lo bc ollowcd os tlrc amendnrcr;t is trot
ttrt:.sserl. ll'e io not see onv har to olca of ittriuliclion beins



(Emphasis supplied)

lT.Lion Engincering (supra) expressing disagreement rvith the vieu, taken in

MSP Infrnslructure Ltd. v. M.P. Rond Devclopmenl Corpn. itul., reported

in (2015) l3 SCC 713, ltrther held that the ground of 'public policy of India'

in Section 34 of the Act, 1996 would include violation ol not only a Central

the aspect of applicability of the MP Act, 1983 even without a fonnal pleading,

being purely a legal plea in the proceedings under Section 34 ol thc Act, 1996.

The relevant observations read as under: -

"6. Both stages are independett- Observatiotts in paras l6 and
17 in t{SP Infr-asttttctw'e Ltd. do not, itt oto' viex,, lay dov,tt
correct lavl. VIre also do not agree with the obsentation that tlrc

rt, ond relers
onl.v to an all-Indio law

9. The ma r
consideratiort of obiectiotrs under on 34 of the Central
Act. It will be onen for the nondenls to arl4rc thal Ls

nhipnlinn tltnt llte Aet cl0 ds cluded lvl P

3 td
even withotrt a formal nleoditt being mrrelv o legal olea. lt
x,ill cr lso he onett to the annell ,i lo nre ?, Io tlrc contra IIlc

I

leove the ouestion to be eone inlo by the court concerned.

Spccial Leave Pctilion (C) No.9740 of 2(122

(Emphasis supplied)
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raised lD,tt'o.v of o,n olieclion tmder Scction 34 olthe.4c't even
if no ytch oliectiot.! w,a.s rnised rrnder Section 16.

law but also a State law, and hence, it would be open Ibr the parties to argue

7. Irt ortr considered view. lhe ?ublic policv of India rqfers to
lavv itt.force in Indio whether Stote law or Central law.
Accordingllt, v,e overnrle the observations to tlte contraD'in
norns 16 o.nd. 17 d .



Itl.lt rs rn thrs alirrcsaitl contcxt, that thc rcspondcnt hcrcur ltits contcndcd bclorc

carr lrc raiscd. It rvas sutrnrittcd that linz Enginccring (suplu) clcarly holds

that an objection of lack ofjurisdiction is a legal plea that rnay bc raiscd for

the first time in the proceedings under Section 34 of the Act, I 996, even if thc

salne was nevcr raised before the arbitral tribunal, and being a cluestion of law,

Scction 16 sub-section (2) of the Act, 1996 would have no application. It was

Iurlher canvassed on behalfofthe respondents lrerein that the decision of L.G.

Chaudhnry (1/,) (supra) to the extent that it holds that no plea of lack ol

jurisdiction can be raised in the procccdings under Section 34, if it was never

raiscd beforc the arbitral tribunal, could be said to be pcr irtcuriom, as it failed

to refer and advcrt to the earlier binding dccision of Lion Enginccring (supra),

rvhich as pcr the respondents herein, lays down a contradictory vicw.

19. Wc are horvcvcr, not impresse d by thc alorcsaid subrnission that has becn

canvasscd on behalf of the respondcnts hercin, primarily for the following

three reasons: -

(i) F-irst, tlrat nrcrcly bccausc L.G. Chuultrary (lI) (supra) docs not rcfcr

to tlrc dccision of Lion Enginccring (supra), rvoulcl not ren<lcr it pet
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rtr llr;t! ll!.'tc c\l\l\ it !r!nll!e l lrr'ltt.r-'r'tl llrr,' rlcr ir!r'ltr r'l lltl: ( r'tlll l!l ,.i.r

l-nyiut'triug (supnr) atttl L,G. ('honlhury (/I/ (supr,r). tttsulitt .ts Ilrc issttt ol'

rvlrerr a plcu ol'llck o[ j ur.isrlictiou on tlre l)irsis ol'applicalltlrt"' ol a Staie lau'



inatriam, if either such omissiorl in referring does not amount to a non-

consideration of lhe ratio of an earlier decision or where there is no

palpable conflict or coutradiction in the rrrlri; of both decisions. Iroa

Engineering (supra) holds that a plea of Iack ofjurisdiction being a

question of law may be raised for the first time under Section 34 of the

Act, 1996 even if it was never raised before the arbitral tribunal.

Whereas, L.G. Chaudhary (II) (srryn) holds that where such plea of

lack ofjurisdiction was not taken before the arbitral tribunal, then an

award that has been so passed by the tribunal will not be annulled only

on the ground of lack ofjurisdiction.lf L.G. Chaudhary (/I) (supra)

was not conscious of the position of law laid it Lion Engineering
I

(supra), then there was no need for it to clarify that an award would not

be annulled only on the ground of lack ofjurisdiction. As even rvithout

the aforesaid clarification, such awards would not have been susceptible

to annulment, if not for the ratio of Lion Engineering (supra). Thus, in

our opinion, even ifZ. G. Chaulhory (II) (supra\ does not refer to the

decision of Lion Engineering (supra), it cannot be termed tobe per

incurianr, as the very factum that the aforesaid observations were made

by L.G. Clmu hary (1I) (supra) in paras 16, 17 and 19, shou,s that this

Court was well aware of the decisiorr of Lion Engineering (supra), and

acconlingly chose to carve out an exception tolthe ratio of Liotr

Special Leavc Pctition (C) No. 9740 of 2022 Pagc 4l of 64



i

Euginauiug (supra) keeping in trrind tltc clcirvagc ol'jutlicial vieu' (hal

rvirs prcvuilfrrg cat lt r:r.

Scconrtl\'. lltr' rltctstrttt rtl l.itttt lingintuing (sttpritl ottlY rlcitll u'tllt llte

(luc:\liurl rvhcthcr ittl rllttl(ltttttt t rrl'plentlirlgs rvas rct;uircd L)r ll()t. ttl

rlisr: u pleu ul'.julistlictiorr. lt rvas irr tlris al'tl'csaitl curttext, that this

Court held that such objection bcing a qucstion of law can be raiserl by

way of an objection in the proceedings under Section 34 of the Act,

1996 even if no such objection was raised under Section 16 of the Act,

1996. Thus, the aforesaid obseruatious could bc said to be confined only

to thc issue of requirement to amend the pleadings for raising such an

objection, and cannot be stretched to apply blanketly in all cases.

Thirdly, even otherwise , lhe ratio of Lion Engineering (supra) in paras

6 to 9 only goes so far as to hold that where a plea of jurisdiction

involves pu.tly a question of law and is based on undisputed facts, then

such n plea may be raised for the llrst timc in the proceedings undcr

Section 34 of the Act, 1996, notwithstanding the barofSection 16 sub-

section (2) or rvhcther, such plea rvas taken trefore the arbitlal tribunal

oI not. llowever, Liotr Ertginccring (supra) does not address the

tluestion whether an arvard may be annulled only on the ground of lack

ofjurisdiction or not. It does not disturb the settled position of law as

rcgar<Js the scope of Section 34 ol the Act, 1996 i.e., an arvard may be

sct asidc only il such lack ofjurisdiction goes to the root of the mattcr

(ii)

(iii)
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and results in a patent illegality. On the contrary, L.G. Chaudltary (II)

(supra) specifically addresses this question in the context of the issue of

applicability of MP Act, 1983 and explicitly states that any award

already passed shall not be annulled only on the ground of lack of

jurisdiction where such plea was not raised at the relevant stage. Thus,

the aforesaid rotio of Liot, Engincering (supra) by no stretch can be

construed to mean that such a plea of jurisdiction rvould automatically

jurisdiction goes to the root of tlre award rendered or not. The ratio of

L.G. Chuudhory (II) (supra) unlike Ziaa Engineering (supra) does not

deal with whether it is permissible fbr such plea of jurisdiction to be

raised under Section 34 or not, and only deals rvith the issue wlrether an

award may he annulled only on lhe ground ofjurisdiction or not, whicll

was never an issue before Liott Engineering (supra), hence there is no

conflict or contradiction between lhe ratios of the aforesaid two

decisions-

20.What can be discemed tiom the atbresaid is that I.G Chaudlmry (f (supra)

carved out an exception to the general rule that was laid in Liott Engineering

(supra), that although a plea of lack of.iurisdiction being a question of larv can

be raised for the lirst time in the proceedings under Section 34 of the Act,

1996, yet insofar as the MP Act, 1983 is concerned, particularly the state of
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result in a"nnulment ol an awarcl, de hors the fact whether such lack of



flux in rvlriclr tlrc 1ro:;ition of lru, rcgartling its applicability stood, itr ceses

rvhcrc crthcr tlrc arvard has alrcady bccn lrlssctl or lvltcru tltc statctnctrt ol

rh-li,ttr'r t., ,tltr'itll\, lr.'.'tt !tlerl, ;l!!(l !!(r Pltit rrl l;te k tr! .lUt ls(lt1jlt()ti , )l

irgrpliuabilrtv rrl tlrc i\ll'r\e l. l'r5-1. lrl: lrc,:rr ririsutl ltuiirtc tlrc arhitral tribultul.

tltcn suclr a grlca ol -;urtl;drctron rvrll rro lorrger bc lvailutrh:, itttd tltc arvattl

2l.ht JLIC I'rojacr.r (supra) this Court reitcrated thc aforesaid exception carved

out in I. G. Chaudhory (II) (supra) and held that since the award had already

been passed, all objcctions except the plea of lack of jurisdiction and the

applicability of the MP Act, 1983 may be raised in the froceedings under

Scction 34 ofthc Act, 1996.

22.1n Sn,clo Constrttctiotr t. ChlruttisUarh Slalc Power Ge eralion Conpany

Lt . reportcd in (21)22) SCC Onlinc SC 1447, rvhile dealing with an issue

pcmaiuing to the applicability of the Clrhattisgarh I\ladhyastham Adhikaran

Adhiniyam, 1983, rvhich is pari materia to the MP Act, 1983, this Court

followed the ratio laid dou,n it L.G. Chaulhuty (If (supra), and reiterated

that whcre arvards have already been made and if no objection to the

jurisdiction was takcn at the relevant stage, then the award may not be

annulled "only" on that ground. The relcvant observations rend as under: -

12. t ..1 'l'lrtts whut wos oltincrl wos thol whcre twtrrl:: hava
ulretul.'1' lrcen tnude antt if' no ob.iecliotr lo lhe jurisdicliotr y,as
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canrrot hc annullcd solcly on such grourrd.



lukett ot tlte relevant stage, the av,ard may not be anmtllcd
"onlv" on lhal ground and the oppeals. dealirtg vtith those
ospects ii'ere Branted a favon'able consideration.

1 3. [...] It tvos however, cltriJiel in llru very net,l purugruph
llrut thc ortlcr *,ould not dcbar proccedings under Section 34
of the 1996 Acr.

23.Furthermore, this Court in Sll,z/a Coustruction (supra), taking note of the

ostensible conflict between the decisions of L.G. Clmudhary (I) (supra) and

Lion Engineerurg (supra), nrade the following pertinent observations: -

(i) First, that, in Lion Engineering (supra) the conlroversy before the

amendment in pleadings being sought beyond the period of limitation.

This Court observed that, it was in this context thal Liou Engincering

(supra) held that no amcndmcnt of plcadings was required to raise a plea

ofjurisdiction, and such objection being a question of larv can be raised

by way ofan objection in the proceedings under Section 34 of the Act,

1996 even if no such objection rvas raised under Section I 6 of the Act,

1996. The relevant observations rearl as under: -

o o tnl o the
some lhree-,lurlse Bench hatdttp ottined i.n onotlrcr orde)'
passed in Lion En ss. Consullants v. State f lv{.P. on 22-
1-201R i e ohortt three u,eek-r ofler thnt The t s.t c
hotvever, roised v,as whcther therc tea,g atty lnr to the
lca o urisdiction be

rtruler Section 34 of the 1996 Act even if no obiectiott
was ruised under Secliott I6 qf that Act. It was oltined
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court was different inasmuch as it was dealing with the issue of an

" 15. Hov,et'er. as nointed bv the learned cotrnsel for the
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(Ernphasis supplicd)

(ii) Sccondly, that the decision of Lion Engineering (supra) was only an

ordcr unlikc the decision of L.G. Chuudhnry (II) (supra) which was a

substantive judgrnent, and thus, the obseryations of Lion Enginccring

(supra) rvould by no means detract or take away the'law laid down in

L.G. Chaullrury (II) (supra) as regards the maintainability of the plea

o[jurisdiction wlrere awards lrave already been passed, and no such

olrjection rvas raised before the arbitral tribunal at the relevant stage.

Tlre relcvant observations read as under: -

" 16. If x,e oppreciate the aforesaid observatiott itt Liott
Drtgg. Consultants cutd that too energingft om idcntical
IJertch irt tlrc ttvo trntters, we would have lo cot$true os
whut is nrcant by this sentence exlractecl aforesakl. lVe
loke ttote of the fact that lhis is an order and not a
judgnrcnt. con e ore lhc 't rt'e.t
s0r eth ins diffcre t s noliced bv rrs oforesaid. ln thot

() setrl
e ott'o lax, l0n l,

u
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tlrut p blic polic.t' ol'lnliu rtla',s ro larr err/i.tt c*l itr lruliu
it lxtlh (-c'tttntl lttlr tt:t rl.r ll u:s lltr ,\ltrlr: l,:t. 'l'ltr

rr-spL, .l€,ti S)irlt: rr,irs giYcn libo!.y lo urgrrc hc-fure tht
tritrl ttntrl it:s tlletliott:s tltttl lhc I t)t)(t .,lL! :;trxxl
, r, !ttlr,r! !,1 1l1y .\t1tlt, ..l,lltitrirrtttt t't't'n titlttt tt L'r rtttl
1tlrt,ltn,g.; lrr-trt.e rr p rc lr!:il pltu- I'hi.r y'its rn tht'
tttttlt.tt ttl ltt rttttt'tultttt'tt I .souvhl lritrv ltt,tttt!!
Ituitrttiitn. lu tlttt i'tttttc.rt thtrt'i,s tttt olxcrvaliort itt ottt
:;t'tttt'rtt't'. tt't tkt rtol st't' ttny lvrr lo ltlttr ttl itrrivlicli0tt
fuinr rui.rttl ILv nn.v tl{'tn obiaclion under Seclion 34 oJ'

thc Act at'en if no ohicctiotr trms roised under Section I6
tlf t ltut Ac'l " .



(iii)

olreadv made v'here petitions were Dendinq before the
L'ontnele,tt Currt undet:Seetion 31 of the said Act- "

Thirdly, that the law expounded in L.G. Chaadltory (II) (supra) insolar

as those awards rvhich have already been passed are concerned, should

be read as one made by this Court under Article 142 of the Constitution

to do sutrstantive justice inter se the parties, keeping in mind the

cleavage of judicial vierv earlier and to ensure that thc objective of

arbitration as an expedilious and effective altemative dispute resolution

mechanism is not defcated. The relevant observations read as under: -

" 17. This Cou't (in A{.P. Rurol Rood Developnrcnt
,,1 trlhor itv) i the rontert of tlrc 1996 Act arul the 1983

Adhittinm. keeping in mi d the cleavage o! judicial
yiey: earlier qrtd erpottndin.? on the lov' in lhat iudcment
Iras itt sttccirrct terms set out llnt the obiections under
Section 34 of the said Act. vhere no such plea qf
iuri.sdiction i,os raised in oroceedinss bqfore tlrc
arbitrotor. should not be dealt v,ith "alone" on lhe nleo
o.f.iurisdiction i.e. it should be considered on merits. One
can sq, thot oossiblv this part of tlrc order can also be
reod as one nrude rutder Ar cle 142 of tlrc Consti.ttrtiott

Of]ldo n Ao ntstotrt
tore so. wlrcn arbilralion as on altentative lisnute

resolttliotr ntechonisnt D DDoses an exoeditiotts
rlisnosol of conmrercial mles and that obiective

t+'os lnkctttt,otrld stand rutl edif a conlrarvI

(Emphasis supplied)
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(Emphasis supplied)



(iv) Llstly, it t-rbsctrcd that cvcn otltcrrvisc. tltc coutluct of tltc rcspondcrrt

thcrcrn ol ,ircucpting tlrc notruc ol' invt-rcati<-ln aud cortunctrcutg

,rrI1|Ir;lIrr'|l trtt,lct !lt.: Ac!. lt)t)t,,'rt tltcit !t\vll \'r'ltlt rl ,ull,,ulll\ 1,, tt

slrtcr ol'tlrr,'ir riglrt to cllirrr irritiatirrrr of atbitratiorr utttlut lltc Stalc
t.

Ar:t. ln sucfi circunrstances it rvils held that the rcspondcnt therein

carurot bc norv permittcd to applobate and reprobate a rigllt it thiled to

exercise on it own, and that too in a maffrer which would defeat the

cntire object of arbitration. The relevant obseryations rcad as under: -

"Ill. tl rc also o lhc vicx, lhot irt xtrlicrr qcl.s o
thc ttrescnt case. the nosiliort is evert , ore gt'oss

l,ccrtusc thett thc anpcllonl cloimed orbilralion. thc
rc:sponrlettt occented in,tocaliott of arhitratiou.
srrtlleslei a ponel of arbi lt'alrtrs. lhe apnellant chose one
of lhc urbitrolors o l of tlrc lwo srtt, .(,esl ttrl thc(

urbilrator was so opnointcd os the sole orbitrolor. Thrrs,
the orltitralion lir otttmenced itt )ttt',\lttulce lo
lira ut:ls of tlrc responlent onl il cunnot lrc pe rnillcd le
ye t awdv lo scn, tlmt lhe tvhole Drocess wos gonc lhrorqlr
lrccatrse of some niscottcenliort or ittaDDroDt'idlc lclol

tiotr lt cot$e,t t ohva )

ttuxlc orrd ntonncr of conducl of orbitrotiott is tttt.ssiltlc
and lrcv, those arbitratiou proceedires v'oukl lte
{rsvcrned is olio o maller ofconsent. If at all llrcre v,ere
otrl rishts of lhe res Ir()nrlenl lo have claimel urbilruliort
trnrler the I983 Adhinit otn. lhot richt *as net'er
c.rcrcised or waived. Tlrc resDortdent cottttot be
trcrnritlad lo or)Drobotc and reprobate attd tlial too itr
urltilrolion orocee nrl thot loo in disotrtc or{rs o
resoltrtion throrrc,h lhe nrelhod of arbitrotiott clcfcotin!!
lhc vc e

orbitratiot, as on etpeditious remedv. "

(Enrphasis supplied)
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24.In yet another decision of this Coufl it'r lllodern Buildcrs v, Stuta oJ'Modhyt

Pradesh & Anr. reported in (2024) l0 SCC 637, the appellant contractor

therein had approached the M.P. Stalc Al-bitration Tlibunal lbl initialion of

arbitration in respect of ce.rtain disputes, lrowever the reference was rejected

by tlre State Tribunal in view of the law laid down b1t Yrl Tccit (supra) that

held field at that time. Accordingly, the appellant therein initiated arbitration

under the Act, 1996, and consequently an award rvas passed. The aforesaid

Act, 1996 set-aside the award only on the ground that the arbitral tribunal had

no jurisdiction in view of the MP Act, I 983. In appeal, this Court setting aside

the order of the High Court, held that even though the objection based on

applicability of the MP Act, 1983 had been raised by the respondent therein

in its rvritten statement filed before the arbitrator, nevertheless, in vieu, of tlre

fact that the respondents therein neither raised this objection when the Section

I I petition was filed by the appellant, nor did it take recourse o[Section l6 of

the Act, 1996 to challenge thejurisdiction ofthe arbitral tribunal, it u,ould be

unjust to set aside the award only on the ground ofthe failure ofthe appellant

to take recourse to the MP Act, 1983. Furthermore, in light o[the fact that the

only reason the appellant took recourse to the Act, 1996 x,as because its earlier

reference to the M.P. State Arbitration Tribunal had been rejected in terms of

the decision of VA Tcch (supra), this Court held that it is a tlt case to exercise
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award came to be challenged, wherein the I-Iigh Court under Section 37 of the



rls,iuns(lrcli{)n un(lcr Arliclc l4.l ol thc ( 'orrstilution :rnrl restotc llrc au'artl ltl

cl)sure conlplete.iu stice. l'lrc t'elevnttt titrsctlutious rearl its tlllrler. -

'h .l lt'tr' lrtt'lrtttl tt\ltt't't\ r.rll lt,tr.,' ltt lt' ttu!,tt llltr lltt
(t' lt'(tt'I gt'ttttl*l ltt llk'.tl)ltt'll.utl rttt\ r.t \.' ttlt'tl. lht'ttl,l,.'llttttl
itttitkrtl ,\i't titttr i- ttl tht 19,\.i .11 I lt ttltltt ttrtr ltitt1- tltt
Atltiltttlittrt Ii ibtttrul. lly tht' r,tlrt tlttlul l9 4 )0ltl, tltt
,lrlti!tttliotr Tribuntl hcld that in vii'tt rl thc trhitnttion clttrt,st-

irt lhc cottltucl, lhc 1983 ict n'iil hLii,c tttt upplicltti.rttr.tnl the
appellant v,ill hdvc lo luke rccoursa to tltc Arbilration Acl. l
vietv of lhis order, the appelloill invoked the jurisdicriotr of tlrc
I ligh Cotrt utder Sectiort I I (6) of rhc At'bitrotion y'ct b.v fi ling
u pclilio for lhe opltoittlnen! of utt rtrbilntktr. 

I

7. The orrler datcd 22-7-201I pu.sscd by tlrc IIiS1h iorrrt orr rltc
soid petition sltol's tlrut tlrc respondettts' opltositiott ttos only
on thc nrcrits of the claint ccl t()tt
annlicabilitv of thc 1983 Act v s nol raisad. Thc rc.snonrlcttl.s

c olt

did not challenge the orrlcr of uDrtoinlmettt of the (rl)itt'etot'
Hi{lr Court trntler Section I I (6) ol the

Arhitration Act. Even ltcfore the learned orbilrot Scctiotro
16/1) of lhe Arbitrotion Acl : 'tt"' ttot itttokcd to\ rai.sc the
ttrisdiclion is.strc lvcl itt llrc tvt'ittcn sfulenc
beforc thc orbilrolor. tha conic lion rcsarriing tlte
oonlictrbilitv of thc 983 Act xus roi.sed

9. As noted earlier, in lhe facts of rhe cose, beJtre taking
recout'se to the Arbitration Act, lhe appellutt had token
recourse to Sectiott 7 of thc i9,i3 Act. Tha order of lhe
Arbilrotiotr Trihmul, lrclding that the Arbitration Act will
apply, lcd tlrc appellant tof le u 1telitiort uruler Section I I ('6) of
the Arbilratiott Act, y,hich B,as ot objected to on tlrc gronuls
of the applicability of the 1983 lct. The objcctiotr of tltc Stote
Gorernntent \eas confincd to llrc nrcrils of tlte clain. Thc award
is onl.v itt the sun of Rs 6,52,235 wilh intcrcst. The oy,,ard *'as
nnde otr 25-4-2014. Therefore. in the focts of the ca.se. it tyill
bc ttsl lo set asidc lhe uv,nnl onlv olt the srottnl of lhe
{niItrt'e o thc n llot 't,- tn llto I Q,9 ? Act tct
the onnellunt harl tokctt recourse lo the I983 lct lte{o,re .scaki ng

(l ) ttl rt tt arbitrot
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10. In thi.s case. os can lte seen from the imDuqned
irdqnren t. the ay,ard ha,s ltcen scl oside ot v on the srorrnd that
tlrc opoellonl ou"ltt to have inwtked the nrovisiots of the 1983

Act. Eyen assuning lhat thc obse n,ations in para 17 of the
decision.irt JvI.P. Rtn'al Road Det'elopment Authorin,. are not
opplicable, this is a fit case to exercisc iro'isdiction wnler
Article J42 of the Constinttion of India to enstffe thot cotnplete
irtstice is done. Therefore, l\, .scllins o.side the inr rsned

ldgment. lhe a
i,ill have to be reslored with o reauest to llrc High Court to
decide tlrc sanrc on merits.

(Emphasis supplied)

25.Mrat can be discerned frorn the above is that, this Court has consistently held

that an exceptioh has been carved out in L.G. Choulltory (II) (supra) whereby

any au,ards that have already been made and ifno objection to thejurisdiction

was taken at the relevant stage, then the award may not be arurulled "only" on

that ground.

l) \Yhether n plea of lack of jurisdiction may be raised for the lirst tinre

under Section 34 ofthe Act, 1996 if no such objectiorr rvas taken before

the arbitral tribunal?

26.The aforesaid may be looked at from one another angle, with a view to obviate

the possibility of any confusion. The respondent herein plac'ed much emphasis

on the observations made in Lion Engineering (supra) to canvass that a plea

of lack ofjurisdiction being a question of law may be raised at any stage. Even

rvhere no such plea was raiscd at thc timc of filing of writtcn submissions, the

same can be validly raised for the first time in the proceedings under Section
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l.l ol'the r\r:t. l1)9(r, atttl lhe lrar uttdcr Scctiolt lti sttb-scctiorl (21, rvoultl tlttt

cr,r r ru ln tlrc rvay.

2T.llclirrr.irttt,crlirrg lo llru ;rlirrr.s;ritl suhnrrssron. rt \\'rrultl hc a;tgtostlc lrr lltsl krnl

irrto tlrc intcrlllay hctrr,ccr.t Scction(s) l(i ;ut(l -lJl rll'tltc Act, 199(r, rcspcctive ly.

'l'hcsc trvo lrrovisions, although rlistincl irr ltrrnt and lunction, ycl arc

intrinsically Iinkcd in the [rroader schelne of the nct, itrsolar as the stage at

rr4rich issues pcrtaining to the juristlictiort of the arbitral tlibunal lnay be

validly laiscd.

28.ht lJrtiott of ltrlit r'. Pau Devclopncnt (l') Itrl. rcported in (2014) I I SCC

366 this Court hclU that where a pafly docs not raise a plca of jurisdiction

before rhc arbitml tlibunal, thcn such a plea is dcemed to have been waived in

view of tlie provisions coutaitred in Section 4 read tvith Section

I 6 of the Arbitration Act, I 996, and in consetluclrce cannot be raised for the

first tin-re in the proceedings under Scction 34. The relevant observations read

as undcr: -
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" 16. As noticed above, the appe llant ot only filed the
stdle rcnt of defence but ulso ruised a cout erclaint ogairst the
respondent. Since the apnallanl ho.s rtot raiscd the qbjection
with reedrd to thc comoctence/irtrisdiclion ef thc Arbilrol
Tribrrnol bqfore the leamed orltitralor. the sanre is dcemecl lo
hat,c be ert v,aived in view oJf lhc ?rot,isious contoined in Section
4 rcol x'itlr Section l6 of the ,4rbitratiotr /ct. 1996.

17. Scction I6 o{ tha Arl:itrotion ,1ct. 1996 lrovidc:s thol the
,4rltilrol Trihrnol urr.r' nrle on its onu -itrrislictiou. St,ction l6
cleorLv rccotlrrises thc pri ciplc ol ko rnele nz-kom nelcttz.



Sectiort l6(2) nondoles lhal u plcn thot the Arltilral Tribtrnol
does not have irrrisdiction sholL lte reisetLnot loter: lhan lhe
,,trrf;tIto tltc slit lcttrctt t o cnc ol 4 rot'id

lt t tt, cor I tio
uyrca te l ltus trul ltctt contplict!))'Ltlt,llld yet procee.ls n,i t

the orbitftitiott tt'itlunt stuting his obicctiotr to such norr

cotnDlionce withotrt trndtte deloy shall be deemed to hove

u,oived his right to so object.

i
8. ht ou' opittion, lhe High Court has correctly conte to the
co clusiott that the op]rellant h vingfailed to raise the plea of
jurisdictiott before the Arl>itral Tribunal cannot be pennitted
to raisefor thefirst tinrc in the Court. [...J

(Enrphasis supplied)

29.lnGosArttltority of Inliu Ltd. r'. Kcti Constntction (I) Ltd. reporled in (2007)

5 SCC 38 this Court held that where a party does not raise

a plea of lack of jurisdiction belbre the arbitral tribunal, he must make out a

strong case rvhv he did not do so il'he chooses to move a petition for setting

aside the arvard under Section 34 ol- lhe Act, 1996 on such ground. The

relevant observations read as under: -

"25. IYhere o DorN hos receit'ad nolice and he does not roise
o plea of lack of iurisdiction hefore thc Lrbilrol Tribton l. he
nnt.st nmke out o stron! case wh,t he dicl not do so if he clrcpset
to tltot'c a Detilion for sclting osidc the a*,ard under Seetiott
34(2)h.)(t,) of the Act ott the ground that the contoosition of the

na ordattce with tlte a etnent o
thc. nnrtio,< lf nlpn of itt I ke

ro 0.t vided in Scction the Ac
connot be perntitted to be ruised in proceedings mder Sectiorr
34 of the ,,lct for settinc 0side thc av,ard. tmless sood reasotts
ore shotvtt. "

(13mphasis supplied)
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.l(l.z\ :;irrrilrrl vicrr' rvas lcitcrete'tl it..lC Cltokslri ShtrL Ilntkcr (l') l-tu|. v. .lulitr

l'rutup Desui rclx)rtt:d rn (2025) S(l(l ()nl,irrc S(i 2tll rvlrctcitt it rviis lteld

tlrirl rrlrurr llrr' 1rtt.rlt,-1i,,!litl t\\t!t lli!r !t,tl lrcctt r;ttsctl ttt ;tccrrrtlltttcc rvtllt

Scctrorr l(r ol tirc r\[t. l')tr(r. rl i: rlucrttcrl tlrat tlrc rlhicctirtg lrarlv ltlts rvatvetl

Iris right, ln telnl:; ol sectrun.1, arrd the srnlc clnttut bc taisctl at l litter stitgtl

suclr as undcr Scction 14 or 17 ol'thc Act. 'l'he rclcvant observations reud as

untlcr: -

" 20. The tligh Court in llrc intpugtrcd order relicd on this
t' ionolc o.f o "privale" trattsacliotr to hold thal lhe arbilral
trilntnol laclietl inlrcrent jurisdictiott to decide the clain
ttgttittst resp<.uulent no. I , and such a jurisdictional plea could
bc ntised ol cut.y stagc evcn if it v,as not raised bcforc the
arbitral tribtutal. From tlrc sbot,e rcaso s, it is cleu'that lherc
is rro inlrcrettt lack of jw'isdictiotr. Consequentb,, ony isstrc
reganling tlrc scope of Bye-lon, 248(a) ought to lruve beetr
raiscd itt ttccordance with Se ctiort I 6 of tlrc Act, i.e. during thc
urbitrotiott, ttot lulcr thon lhe s bmissiott of slatenrcnl of
clefurce. Neitlrcr respordent has, itt tlrcir statenreilts of defence
or Scctiorr 34 peliliorrs, raisecl or objecliott to tlle arbitral
tribrnal's jtrri.stliction in clear ternrs be1,on7 t,nrrrn that therc
is o ttrisjoitrdct' of partics a.r the-y ore not joinlly and scverally
liultlc. A clcor jurisdicliotral issrrc tvas otrly raised at the
Secliott 37 oppeol slage, os lrcts olso been noted by lhe High
Court irt the impugttul order.

21. Tlti.s Corrrl ha.s hell. in setcrol ittd{nterrls. thot whert !he
trisd i ttnl c ed itt ord, ce v,illr

Sect iort I il is deemcrl thol
right. itt tcrnts of Scclion 4 of lhe Act to raise lhe sonrc al a
lalcr,slttt,c.,9ttch oltiecliott cannot bc raised for thc first linre
wlren I rc t)(trlt, (:ho llat inc lhe av,anl under Sectiott?
f ,l Horo rc.t nnlettl tto n lv filoi hie clatonrottl nf
iefettce uni I)fl rli tetl in lhe trltilral Droceetlinss brrt also
lilttl t crnorter-claim. lLctelsy sul,nrilting lo thc arbilrol
trilnutol','ittrisdicliott. |lence. uny iurisdictionol obiection
trtrt.st ltc rqit't'tctl on lhis troutul as wcll
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(Emphasis supplied)

3l.Thc fallacy ofthe aforesaid argun'lent ofthe respondent heteiu lics irr thc vcry

fact, that it has misconstrued the observations of this Court in Liott

Engineering (supra) hy ignoring the very settled position of law as regards

the interplay between Section(s) l6 and 34 ofthe Act, 1996, respectively.

32.The observations made by this Court in Liott Engineering (supra) that " lIle

do not see any bar to plea ofjurisdiction being raised by vtay of an objection

under Sectiort 34 of tlre Act et'en if no such objectiotr i,as raisecl utder Sectiou

,16" cannot be singled out and construed devoid of its context. The aforesaid

observations have to be construed in light of the settled position of law by a

catena of decisions of this Court. Thc dccision of this Court in Pnra

Developmcnt (supra) lras held that where a plea of lack of jurisdiction is not

raised before the arbitral tribunal, such a plea cannot be raised later in the

proceedings under Section 34. Pnnt Developtttent (supra) says tlris, not

because such a plea is barred from being ra.ised only hy virtue of Section l6

sub-section (2), but rather says this, because such a plea is deemed to have

been rvaived on account ofthe failure.of the party in raising such a plea. Thus,

Pom Dcveloprnlrr, (supra) in no manner lays down that a plea of lack of

jurisdiction cannot be raised in the proceedings under Section 34 due to the

bar of Section I 6 sub-section (2) of thc Act, I 996, and thus to this extent both
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llre rler:isi<rrrs ol' I'uu l)trchtltuttnl (supra) itnl l-ion Engiuetring (:iuplil) irrti

irt tune rvitlt cach uther. -l'he vlrilrlue betrveen thc tlecisions o| l\nt

I )tvrlulnttt,tt ! (rrr;tr;rf irtrrl l-ittrt hnyiut,r,ril; (rrrlttir) rr lrrlv rn rt':;tut:l rrl

Iti sutr-scctiorr 12) ol'thc ,Act, | 99(r $ould anlount to a 'waivcr' or not, :ul(l

tlris issue wirs nevcr cxalnined or looked itLo by Liott Ettginccring (supra).

33.On tlre contrary Lio,, Enginecring (supra) specifically observed irr para 9 that

"lt will be open for llrc resporulents lo t"g e that ils objcctiotr lhut tlrc tlct

stunds ercludel by tlrc M.P. luladhyastham Adhikaran Adhiniyuttr, 1983 cottltl

ba ruised cvetr x'itlrcut a fornrul plcatling, being ptu'ely a legol pleo. lt u"ill

ulso be ope lo the uppellant to argue to the controty. IYe lcavc lhe q cstion

to be gottc ittto by lhe court concented." The observations that it will be open

lor the respondcnts thelein to argue that such an object could be raised even

without a fonnal plcading AND that it will bc open for thc appcllants thcrcin

to argue the contrary, clearly shows that thc very issue of whether such a plea

can be allowed to be raised or not i.e., issues such as rvhether it is a purely

legal plea or rvhethcr there rvas any waiver or not etc. Ivere never decided by

tlris Cotrrt in Lion Enginccring (supra) and rather was left to bc gone into by

thc cou undcr Scction 34 of the Act, 1996. Thc aforcsaid obscrvations clcarly

sltorv, that although such a plca nray bc raised lor thc lirst tirnc in thc

procccdings untlcl Scction 34 of the Act, 1996, it nray still lleve flhelcss l)e
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rejected if it is found that such a plea is not purely a question of law or that the

party raising the plea had waived it in terms of Potil Developnent (supra)

Whereas Gus Authority of Inliu (supra) goes one stcp ahead ol Pntr

Developnent (supra) and lays down that where a party rnakes out a strong and

good reason fof its failure to take a plea of lack ofjurisdiction befolc the

arbitral tribunal, then there yrould be no deemed waiver ofsuch a plea, and the

same may then be looked into by the courts under Section 34 of the Act, 1996.

34.Thus, insofar as the manner in rvhich the question of whether a plea of lack of

jurisdiction being raised for the first time under Section 34 of the Act, 1996

has to be decided, the decision of this Court in Pan Developmant (supra) and

Gos .Autlrcrity of India (supra) would be applicable, as Lion Engiteering

(supra) only decided the lirnited issue ofrvhether the bar under Section 16 sub-

section (2) would preclude raising of such a plea i.e., whether such a plea is

maintainable or not, and never decided or laid down when the courts rvould

entertain such a plee. lt is in this aforesaid context that the obsen ations of this

Court in L.G. Clruudltory (11) (supra), more particularly at para 17 that "lVe

do not erpress atry opit'tiott on the applicability of the State lct v,here award

has alreaCy been made. fn such cases ifno objection to thc jurisdiction of the

arbitralion A,os taken at relevant stage. tlte awarcl maTt nbt be oturt led oriy

on tot grouncl" assumes significance. What has been conveyed, in so many

rvords, by tlris Court in L.G. Chnulltary (II) (supra) is that any failure to raise

Special Leave Petition (C) No. 9740 of 2022 Page 57 of 64



ffi

thc issuc olapplicnbility oltlrc lvll'Act. l9t{3 hclirre tlrc arbitritl triburtal is rtot

rr stror)g ln(l good rcason in tcrrns ol'(rr.r ,-luthority oJ Iniliu (supra) to pcnrtit

t,rirttt!t rtir'lt l plr.'1 igl lltc lttrrretrlittg\ urtrltt St:rlir!rt .14 ul lltr:.'\cl, l(,ftl(r

35.'l lrus, u'lrat cln he discerned liom thc alilrcsaid is ihat :rlthough a plca ol'lrrck

ol j ur-isd iction, bcing a qucstion of larv, can bc raiscd cven lor the first timc in

tlrc procccdings unrler Section 34 as held in Liott Engincbring (supra), yet

such a plea ought not to be allowed to be raised as it is dcemed to have been

rvaived in vicw of Section 4 of the Act, 1996 as per I'an l)evelopnen r (supra),

runless tlre party makes out a strong and good reason for its lhilurc to takc such

a plca belbre the arbitral tribunal as per G/rs Arthority of Inilin (supra), and

as per tlrc dictum of 2.6. Clnudlnry (II) (supra) arry failurc to raise thc issuc

of applicability of the MP Act, 1983 before the arbitral trilunal is not a strong

and good reason tdpermit raising such a plca in the proceedings under Section

34 of the Act, 1996.

36.What ernerges froin the foregoing is that although Lion Enyinecring (supra)

affinns that a plea of lack of jurisdiction, being a question of law, may be

raiscrl ftrr thc first timc under Scction 34 of the Act, 1996, yet such a plea is

ncvertlreless subject to the rvaiver as held in Pam DavClopnrcnt (supra).
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Furtlrermore, as per Gos Authority of Inlia (supra), such a plea may only be

entertained if the party demonstrates a strong and sufficient reason for not

raisirrg it bcfurc tlrc arbitral tribunirl. I{orvcver, L.G. Chtnllntry (II) (stpra)

makes it clear that a failure to raise the issue of applicability of the MP Act,

1983 at the appropriate stage canuot be regarded as a sufficient reason. and

therefore the plea cannot be perr"nitted at the stage of Section 34 proceedings.

37. L.G. Chaudlmry (/) (supra) carved out the aforesaid limited exception to the

general rule laid down in Lion Engineering (supra) that a plea of lack of

jurisdiction, being a pure question of law, may be raised for the first time under

Section 34 of the Act, 1f96. The failure of L.G. Chaulhary (/f (supra) to

take into consideration t$ decision of this Court in Lion Engittceritry (supra)
I

does not render the for{e, p", itrcuriam, as there exists no direct conflict

I

between the two. While Liott Engineering (supra) permits a jurisdictional

plea to be raised under Section 34 of the Act, 1996 even if not urged under

Section 16, L.G. Clnudhary (I) (supra) merely clarifies that an arbitral au,ard

will not be annulled solely on that ground, particularly where the issue was

not raised before the tribunal. On the contrary, the aforesaid observations of

LG- Chaudhory (IIl (supra) had been consciously made bynthis Court keeping

in mind the ratio of Lion Engineering (supra), even though the lafter was

never explicitly referred lo. L.G. Chaudhary (/I) (supra) cannot be termed to

be per inatriam, as the very factum that the aforesaid observations were made

I
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lt-v l-.G. Cltuu htry (/r,, (sul)ra) irr gliuirs ltr. I7 anrl l9 respectivclr- shos,s llr:rt

tlris Ctrurt rvas rvcll arvarc ol'tlri: tlccisiorr ol'this Llourt in Liou Iiuginccring

{\ul)tir), iulrl ilr(urrlirUllv rlrrrrr lrr rru r't' rrtrl ;rr r:ruupliutt lrr lltu tirlirr ul'/.irrl

l:ttgittccring (sr-rprir) kccprrrp rn rrrrrrrl llrc e lcrrrirpu ol lurlrcr:rl t,tctr llnrl rr;rs

prcr,a r lirrg cir rlicr.

38.1n vicw of the above exposition of larv, rvhat has bcen conveycd by this Court

in L.G. Clnudhary (II) (supra) in so many words is that: :

Where the arbitration proceedings are still underway, but no slatemeut

ofdclence has been filed, therc it would be open for the partics to raisc

an objection of lack of jurisdiction in vicw of the applicability of MI'

by way of a pctition under Arlicle 227 ol tbe Constitution for seeking a

tratrsfer of thc arbitration procecdings to the M.P. State Arbitration

Tribunal undcr the MP Act, 1983.

Where the arbitration proceedings are still underway, but statemcnt of
I

i

I

I
Act, 1983. The parties will also bc at libcrty to approach the Lligh Court

It.

defence has already been filed i.c., the relevant stage for raisiug an issue

ofjurisdiction is alrcady crosscd, there it would not be open for the

parties to raise an objection of lack of jurisdiction in view of the

applicability of MP Act, I983. Ftrnhermore, in such scenarios since thc

artritratron proceedings have already contrnenced anrl nrade substantial
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progress, it would not be appropriate to transfer such proceedings to the

M.P. State Arbitration Tribunal under the MP Act, 1983, and the better

coursc olactir-rn woultl bc to lct thr: arbitration prt-rcccdings conclutlr:.

l . As per I. G. Chuutlhtry (/D (supra) where the arbitration proceedings

have concluded and an award has been passed, irnd ii no objection to

the jurisdiction in vierv of thc applicability of MP Act, 1983 was taken

I

at the relevant stage then such an award cannot be annulled only on the

ground of lack ofjurisdiction.

tv. Any award passed by an arbitral tribunal uncler the Act, 1996, where

otherwise the MP Act, 1983 rvas applicable, such an award may be

challenged or assailed in tenns of Section 34 and thereafter Section 37

of the Act, 1996 and other relevant provisions thereunder.

Any arvard passed by an arbitral tribunal under the Act, 1996, rvhere

otherwise the MP Act, 1983 was applicable, such an award must be

executed in terms of the MP Act, 1983 and the relevant provisions

thereunder.

vt. Wrere the objection based on applicability of the MP Act, 1983 had

been raised in the written statement or statement of def'ence, but the

parties never took steps towalds challenging the jurisdiction of the

arbitral tribunal under Section l6 of the Act, 1996 or rvhere such plea

ofjurisdiction rvas turned dorvn in view of the position of law that rvas

prevailing prior to L.G. Clruulharyr (//) (supra) i.e., such challenge to
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thc.jLrlisrliutirrrr u,irs tlecitlctl pli()r l() lhe dirtc ol pr()n otrn cctttent ol'/,. (r'.

('lruulhur.1, /^f (supra), tlien evcn iu suulr cases, its per thc dccision ol'

llrrr ( rrtrrl lt tlltxlrrn lluil rrs (rrrgrr;r), lltr' :trr':tttl sltutthl ttrtl lrt'

rlrslrrrlrutl r)r \cl-irsrrlc olllv ()rl lltc gtoutttl ol litr:k ol ltltis(ltult()tl

39.1n thc prcscrrt case at hanrl, rve takc nole ol thc lbllowing circurnstlnces

emcrging fronr thc facts on rccord: -

il. It is an adlnitted fact that at the tinlc ofconstitution of tfre arbitral tribunal,

the respondcnt never objectcd to the invocation of arbitration uudcr the

Act, 1996 anrl both thc parties procceded to nominatcd their rcspective co-

artritrator-s.

b. On the tlate of invocation of 1hc Act, 1996, and tommencement of

arbitmtion procee<Jings, as well as of the date wlren the arbitration

proceeding concluded and the arvard in question passed, thc crstrvhilc

decision of this Court in VA Tech (supra) held the ficld.

c. The respondcnt herein never raised any objcction to the arbitral tribunal's

lack ofjuriscliction during tlre arbitration proceedings either in its statement

of defcnce or by rvay of an application under Section l 6 of the Act, 1 996.

d. Even when the award was challenged lry the rcspondcnts, the initial

petition filetl by thenr untler Section 34 of rlre Act, 1996 also clitl not contain

arry objection as regar'ds the lack o l'.jurisd ict iorr ot'lhe arbitral tribunal.
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e. Tlre ground of lack of jurisdiction was introduced by the respondents

herein only after the dccision of L.G. Choulhury (II) (supra) by u,ay ofan

application for amcnding l.hc grounds of its pctition uldcr Scction 34 o[thc

Act, 1996, i.c., after the award had been passed.

40,Thus, the present case is squarely covered by the decision of this Court in L.G.

Chaudlnry (/f (supra), more particularly the observations made in paras 6 to

9 thereunder, and as such once the award had been passed and no objection as

to the jurisdiction ofthe arbitral tribunal had been taken at the relevant stage,

then the award could not have been annulled by the High Court only on the

ground of lack ofjurisdiction.

4l.For all the foregoing reasons, we have reached the conclusion that the High

Court committed an egregious error in passing the impugned judgment. We

are left with no other option but to set aside the impugned judgment and order

passed by the tligh Court, and restore the proceedings in Arbitration Case No.

48 of 201 I to the court of Commercial Court and lgth Upper District Judge,

Bhopal [M.P.), Ibr deciding all other issues on merit that may have been raised

by the respondent in its petition under Section 34 of the Act, 1996. We

accordingly pass such order. Thus, the appeal is disposed of in the above

terms.
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Agairrst thc l'inal judgnrcnt and ordcr dilcd 07.O1.2O22
passcd by thc Ilon'ble lligh Court of Madhya l)radcslt,
l'rincipal Seat at Jabalpur, in Arbitration Appcal No.79
ol'2021

I'OSITION OII I'AITTIIIS

/rs

L,D.

COMMITITCIAL

COUITT

IION'IILE

IIICII
courr'[

Br,I,'0t{tt

1ilts
troN'llLti
COUR'I'

l'ctitioncrM/s Gayatri Projccts Ltd.,

thr ough its Gcncral Managcr,

Mr. M. l'ravccrr Kurnar, having

its registcrcd office at B-2,
'l Sl{ 'l'owcrs, 6-3-1090, ltaj

[]harvan Road, Somajiguda,

I lydcrabad - 500 081

Madhya Pradcsh Road

I)cvclopnrclrt Corporation

I-inritcd, through iLs Divisional

Managcr, having its rcliistcrcd

ollicc at 4-5 - n, Arcra llills,

I{cspondcnt Apfrcllant

Vcrsus

Pctitioncr Ilespondcnt Contcsting

Itcspondcnt
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Ilhopal 462011,

Pradcsh

2.

(i)

Madhya

'l-o,

'the IION'BLll ClllEF JUSTICI,
OF INDIA AND }IIS COMPANION
JUS]]CES OF THE IION'I]LE SUPREME COURI'OF INDIA

]I]E SPECIAL LEAVE PETII]ON OF THE PETI'TIONI]I(
ABOVI]NAMF,D:

I 'Ihe instant Special Leave Petition under Article 136 ol the

Constitution of India is dircctcd against thc final judgmcnt

and order dated 07.01.2022 passcd by thc Ilon'blc I-ligh

Court of Madhya Pradesh, Principal Seat at .lahalpur in

Arbitration Appcal No. 79 of 2O2l (hereinafter, thc

"hnpugned Order") pursuant whcreto the Hon'ble lligh

Court has, by aflirming the judgment and order datcd

20.12.2019 passed by the Ld. Commercial Court and l9'h

Additional Sessions Judge, Bhopal,. set aside an arbitral

award dated 08.07.2011 and relegated the Petitioner to thc

Madhya Pradesh Arbitral Tribunal for a fresh adjudication.

This direction was passed despite the fact that the arvard

(undcr the Arbitration & Conciliatiorr Act, 1996) was

passed as early as in July 201 l, that too in accordancc with

the law which was then applicable as per the judgment of
this I'Ion'ble Court in VA Tech Escher lYyuss lrlovel

Limited vs. M.P. Sttile Etectricity Iloard & Attr ((201I) l3
scc 261).

QUESTIONS OF LAW

Whether the arbitral award was liable to be set asicle by the

Hon'ble High Court on flre sole ground ol lack o[

MOST RFJSI'IICT FULI,Y SI I OWITTII :
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