committee (ICC), if the internal committee has not been formed, before the local complaint
committee (LCC) within a period of 03 months from the date of the incident. If she is unable to
submit the complaint in writing, then the ICC or LCC will provide her reasonable assistance in
presenting the complaint. If the woman is unable to present the complaint due to physical or mental
incapacity or death, then the complaint can also be presented by her legal representative.

Conciliation & Settlement [Section 10]

The Internal Complaint Committee/Local Complaint Committee will make efforts to settle the
dispute through conciliation on the request of the aggrieved woman before starting the inquiry but
there will be no exchange of money in this. If there is an agreement then the employer or district
officer will be recommended to take action accordingly.

Inquiry into complaint [Section 11]

The internal committee/local committee will conduct the inquiry itself or, in the case of a domestic
worker, can send it to the police to register a case under Section 509 of the Indian Penal Code and
other provisions. During the inquiry, where both the parties are employees, adequate opportunity
of being heard will be given to both the parties. The copies of relevant documents will be made
available to both the parties. The respondent will be provided an opportunity to cross-examine the
witnesses. Witnesses can be summoned by the committee and their statements can be recorded
on oath as is done in Givil Court. Relevant documents can be summoned from them. The inquiry
will be completed within 90 days. It is advisable that first of all pre-inquiry should be conducted. If
any substances is found against the respondent then the witnesses should be summoned and
examined in the presence of the respondent. The opportunity of cross examination should be
providedto the respondent/complainant. The principle of natural justice should be followed strictly

Action during Pendency Inquiry [Section 12]

During the pendency of the inquiry, on the written request of the aggrieved woman, she can be
transferred to another workplace or she can be granted leave for a period upto 03 months or other
appropriate treatment can be provided. This leave may be in addition to the leave otherwise due.

Inquiry Report [Section 13]

After completion of the inquiry, the Internal Committee/Local Committee will submit its report to the
Employer/District Officer within a period of 10 days. Such report will also be made available to the
concerned parties. Where the allegation against the respondent is not proved, no action is
required to be taken by the employer/district officer. Where the allegations against the respondent
are proved, action will be taken against the respondent for misconduct under the service rules. If
the victim woman suffers loss in employment, appropriate compensation can also be obtained
from the respondent. The amount of this compensation can be recovered by deducting it from the
salary of the respondent or it can be recovered as arrears of land revenue. The employer/district
officer will take action on the report within 60 days.

Punishment for False or Malicious Complaint & False Evidence [Section 14]

Where the Internal Complaints Committee/Local Complaints Committee comes to the conclusion
thatthe complaint has been filed by the woman against the respondent maliciously/at the behest of
any other person/on false grounds or forged or misleading documents have been produced, then
action will be recommended against the complainant as per relevant service rules. Such action will
not be taken merely for failing to present evidence. Before recommending action against the
complainant, a separate inquiry will be conducted in this regard. For giving false evidence or
presenting forged documents, the complainant can be prosecuted under relevant criminal Law. A
departmental inquiry for misconduct can be initiated against the complainant under service rules.

Determination of Compensation [Section 15]

The compensation amount will be determined keeping in mind the following facts:-
1) The mentaltrauma, pain, suffering and emotional distress caused tothe aggrieved woman;
2) Thelossinthe career opportunity due to the incident of sexual harassment;

3) Medical expenses incurred by the victim for physical or psychiatric treatment;
4) Theincome and financial status of the respondent;
5) Feasibility of such paymentin lump sumorininstallments.

Prohibition on Publication of Proceedings [Section 16]

The documents of the whole proceedings are confidential in nature, therefore the contents of the
complaint, witnesses’ statements and documents will not be published or made available to any
person under the Right to Information Act, 2005 or in any other way.

Appeal [Section 18]

An appeal can be filed by the aggrieved party against the recommendation made by the Internal
Complaint Committee/ Local Complaint Committee as per applicable service rules. This appeal
can be submitted within 90 days from the date of recommendation.

Actnotin derogation of any other Law [Section 28]

Along with submitting a complaint before ICC/LCC by the aggrieved party, separate action can
also be taken under the applicable Indian Penal Code and Civil Law.

Case Law

Important Judgments under the Sexual Harassment of Women at Workplace (Prevention,
Prohibition and Redressal) Act, 2013

Vishaka & Ors. vs. State of Rajasthan & Ors., (1997) 6 SCC 241 = Many directions & guidelines
were issued under Article 141 of the Constitution of India.

Apparel Export Promotion Council vs. A.K. Chopra, AIR 1999 SC 625::1999 AIR SCW 274 =
Employers are duty bound to provide safe and conducive atmosphere to working women at their
workplace.

The Internal Complaints Committee of Tata Consultancy Services vs. Tanuja Priya Bhat =
Employers are duty bound to provide safe and conducive atmosphere to working women at their
workplace.

Poornima Advani vs. Union of India = Internal Complaints Committees must be constituted in all
the Government Offices to address complaints of sexual harassment.

Sanchayani Sharma vs. National Insurance Company Ltd. = Sexual harassment need not be
physical in nature and can also include verbal or non-verbal conduct.

Madhu vs. State of Kerala = Sexual harassment need not be proved beyond reasonable doubt
and can be established on the basis of a preponderance of probabilities.

Anjali Bhardwaj vs. Union of India = All government departments must set up Internal
Complaints Committees to address complaints of sexual harassment.

ICICI Bank vs. Vinod Kumar = The employers is duty bound to provide safe and conducive
atmosphere to working women at workplace.

Kamaljeet Kaur vs. Punjab and Sind Bank = Hon'ble Delhi High Court held that the employer
must ensure that the Internal Complaints Committee is constituted and functions effectively, failing
whichitmay be held liable for negligence.

Vinita Srivastava vs. Sahara India Real Estate Corporation Ltd = Zero-tolerance policy
towards sexual harassment at the workplace.

Medha Kotwal Lele & Ors. v. Union of India & Ors. AIR 2013 SC 93:: 2012 (9) SCR 895:: 2013
(1) SCC 297 = Effective Implementation of the Vishaka Guidelines across the country.

Vinay Kumar Rai v. Union of India, AIR ONLINE 2021 TRIPURA 536

(1) The definition of sexual harassment is wide, inclusive and expandable.

(2) The complaintitself cannot be seen inisolation.

(3) ThelCC may accept the complaint after three months also.

(4) The period of 90 days is directory & not mandatory.

Vashudha Khanna v. State Government of U.P., Neutral Citation No. - 2022: AHC:99177-DB =
If the ICC or LCC comes to the conclusion that no incident of sexual harassment has been
committed, the complainant may file a complaint before Judicial Magistrate under section 156(3)
of the Code of Criminal Procedure, 1973.

Punjab and Sind Bank and Ors. v. Durgesh Kuwar AIR 2020 SC 3040 = A senior officer of a
public sector banking institution complains that her reports about irregularities and corruption at
her branch and her complaints against an officer who sexually harassed her met with an order of
transfer......The sanctity which the bank attaches to posting officers of the appropriate scale to a
branch commensurate with their position is evident from the Board’s Resolution to which we have
adverted earlier. Admittedly, the branch to which the respondent was posted was not
commensurate to her position as a Scale IV officer. There can be no manner of doubt that the
respondent has been victimized.

Malabika Bhattacharjee v. Internal Complaints Committee, Vivekananda College and Ors.
2021(1) SCT 431 (Calcutta) = Same-Sex Harassment is Maintainable Under POSH Act.

Sanjeev Mishra vs. The Disciplinary Authority & Ors., S.B. Civil Writ Petition No.150/2021,
Order dated 11.01.2021, Hon’ble Rajasthan High Court, Jaipur Bench = Definition Of
Workplace in The Digital Work World.

Ruchika Kedia vs. Internal Complaints, Goa Institute of Management, Through Its
President Prof. Annamika Sinha & Ors., 2020 SCC Online BOM 139 = Improper Constitution of
Internal Complaints Committee (ICC).

Bhuwan Chandra Pandey vs. Union of India & Ors., AIR ONLINE 2020 UTR 211 (dated 15
June, 2020) = The sole testimony of the victim of sexual abuse is sufficient.

Bibha Pandey vs. Punjab National Bank & Ors, W.P.(C) 3249/2017 & CMAPPL. 14126/2017,
Order Dated 16th December, 2020, (Delhi High Court) = Internal Committee and Moral Policing.
Somaya Gupta vs. Jawaharlal Nehru University & Ors., AIR ONLINE 2018 DEL 1317 = The
principle of real likelihood of bias has now taken a tilt to real danger of bias and suspicion of bias.
Confidential v. Indian Institute of Corporate Affairs (2018 SCC Online Del 6801) = First of all
Pre-Inquiry should be conducted, if prima facie case is made out, then detailed inquiry should be
conducted.

Ruchika Singh Chhabra v. Air France India and Anr. [2018 SCC Online Del 9340:: AIR
ONLINE 2018 DEL 22 = Jurisdiction of Delhi High Court, Effective implementation of Vishaka
Guidelines and Fairness of the Inquiry conducted by ICC.
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The Sexual Harassment of Women at Workplace
(Prevention, Prohibition and Redressal)
Act, 2013

Background

Bhanwari Devi, a social activist who ran an awareness campaign te stop child marriage in
Rajasthan, was allegedly gang-raped in 1992. In this context, a Public Interest Litigation(PIL) was
filed in the Hon'’ble Supreme Court by Vishaka, an organization aware of women's rights activists,
to stop sexual harassment at the workplace. In Vishaka & Ors. vs. State of Rajasthan & Ors.,
(1997) 6 SCC 241, detailed guidelines were issued under Article 141 of Constitution of India by the
Hon'ble Supreme Court to provide safe & conducive environment at workplace to women to
ensure their fundamental rights guaranteed under Article 14, 15 & 21 of Constitution of India.
These guidelines were followed by all the States and Union Territories as a Law of the Land. After
passage of time, these guidelines were codified in the form of this Act.

Object of the Act

This Act was enacted to provide protection against sexual harassment of women at workplace; for
the prevention & redressal of complaints of sexual harassment; for matters connected therewith
and incidental thereto. To ensure compliance of mandate of Article 14, 15 & 21 of the Constitution
of India by providing safe and conducive environment to women, this act came into existent. The
right to work with dignity and protection against sexual harassment are universally recognised
human rights by international conventions and instruments such as Convention on the Elimination
of all forms of Discrimination against Women, which has been ratified on 25th June, 1993 by the
Government of India.

Meaning of Sexual Harassment [Section 2(n)]

(1)  Physical contactand advances;

(2)  Ademand orrequest for sexual favours;

(3)  Making sexually coloured remarks;

(4)  Showing pornography;

Any other unwelcome physical, verbal or non-verbal conduct of sexual nature
Workplace [Section 2(0)]

(1)  Any department, organisation, undertaking, establishment, enterprise, institution, office,
branch or unit which is established, owned, controlled or financed by Government;

(2)  Any private sector organisation or a private venture, undertaking, enterprise, institution,
establishment, society, trust, non-governmental organisation, unit or service provider
carrying on commercial, professional, vocational, educational, entertainmental, industrial,
health services or financial activities including production, supply, sale, distribution or
service;

(3)  Hospitals or nursing homes;
(4)  Anysports institute, stadium, sports complex or competition or games venue etc;

(5) Any place visited by the employee arising out of or during the course of employment
including transportation by the employer for undertaking such journey;

(6)  Adwelling place or ahouse;
Unorganised Sector [Section 2(p)]

An enterprise owned by individuals or self-employed workers and engaged in the production, sale
of goods, providing service of any kind, where the enterprise employs workers and the number of
such workersis less thanten.

Pr of sexual har

[Section 3]

Section 3(1) provides that no woman shall be subjected to sexual harassment at any workplace.
The following circumstances, if these occur in relation to any act or behavior of sexual harassment
may amount to sexual harassment:

(1) Implied or explicit promise of preferential treatment in her employment;

(2)  Implied or explicit threat of detrimental treatment in her employment;

(3)  Implied or explicit threat about her present or future employment status;

(4) Interference with her work or creating an intimidating or offensive or hostile work
environment for her;

(5) Humiliating treatment likely to affect her health or safety.

Internal Complaints Committee [Section 4]

Every employer of a workplace shall constitute an internal complaints committee(ICC). Following
members shall be nominatedin ICC:-

(1) A Presiding Officer who shall be a woman employed at a senior level at workplace from
amongst the employees;

(2)  Notless than two Members from amongst employees preferably committed to the cause of
women or who have had experience in social work or have legal knowledge;

(3)  One member from amongst non-governmental organisations or associations committed to
the cause of women or a person familiar with the issues relating to sexual harassment;

(4)  Atleastone-half of the total Members so nominated shall be women.

Local Complaints Committee [Section 5-7]

A Local Complaints Committee is required to be constituted by the District Collector and District
Magistrate for the entire district. This committee will work for such organizations where internal
complaint committee has not been formed due to having less than 10 employees or the complaint
is against the employer himself. Its President will be a Woman. Its member will be a woman
working at the block/taluka/tehsil level. Two members will be nominated from NGOs, who have
knowledge of such issues, out of which at least one woman shall be belonging to
SC/ST/OBC/Minarity Community. The officer associated with women and child
development/social welfare shall be its ex-officio member.

1t[Section 9]
Any aggrieved woman can present her complaint in writing before the internal complaint
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