T'OFFICE OF THE PRINCIPAL DISTRICT & SESSIONS JUDGE (EAST)
KARKARDOOMA COURTS: DELHI

Endst, No. /)23 7= 4 /Genl. Br.(E)/Circulatio’/KKD/Delhi Dated, Delhi the 08/)2)2¢3 3

Subject: Judgment dated 04.11.2020 passed by Hon'ble Supreme Court of India in
Criminal Appeal No. 730 of 2020 (Arising out of SLP (Crl.) No. 9503 of
2018) titled " Rajnesh Vs. Neha & Anr."

Please find enclosed herewith a letter dated 8050-8062/DHC/Gaz/G-2/Judgment/2023
Dated 29/11/2023 from the Deputy Registrar (Gazette-IB) Hon'ble Hight Court of Delhi New
Delhi on the subject cited above afong with judgments enclosed with the above said letter to
get the same displayed on the website of the East Distirct and re-circulated the same amongst

all the Judicial Officers of this district for information and necessarry complaince.

Therefore, above noted judgment be sent to the computer Branch East Distrcit to get
the same displayed on the website of East Distrct and Ahlmad/Reader of the Courts is
directed to access the above-mentioned Judgment from the LAYERS/WhatsApp groups, and
put the same before the respective Ld. Presiding Officer for information and necessary

compliance:-

1. All the Judicial Officers of Delhi Higher Judicial Services posted at East
District, Karkardooma Courts, Delhi

2. All the Judicial Officers of Delhi Judicial Services posted at East District,
Karkardooma Courts, Delhi

3. PS to Ld. Principal District & Sessions Judge, East District, Karkardooma
Courts, Delhi

4. Dealing official, LAYERS Seat, with directions to upload the same on
LAYERS.

5. Computer Branch East District to get the same disp]
East District

(Gajender Singh Nagar)
Officer-in-Charge, Gengral Branch
East District, KKD/Delhi

ENCL: As Above
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' } * IN THE HIGH COURT OF DELHI AT NEW DELHI
j"'J‘O /DHC/Gaz/G-2/Judgment/2023 Datedg i‘ November, 2023.
-F Z(DSO - @0%1— o
rom: . o

The Registrar General, e veusling P
High Court of Delhi, 2 ooy 180w 3 “(
New Delhi-110003. 06*\} o 30‘:”0

To, g 3 ' Nav 2“23

1. The Principal District & SeSSIg@ g&(HQ) Tls Hazari Courts Complex, Delhi.

2. The Principal District & Scssions Judge-(New Delhi), Patiala House Courts Complex,
New Delhi. ,

3. The Principal District & Sessions Judge (North-West), Rohini Courts Complex, Delhi.

The Principal District & Sessions Judge (South-West), Dwarka Courts Complex, New

Delhi.

The Principal District & Sessions Judge (West), Tis Hazari Courts Complex, Delhi.

5.

\/6./ The Principal District & Sessions Judge (East), Karkardooma Courts Complex, Delhi.
7
8

>

The Principal District & Sessions Judge (South), Saket Courts Complex, New Delhi.
The Principal District & Sessions Judge (Shahdara), Karkardooma Courts Complex,
Delhi.

9. The Principal District & Scssions Judge (North-East), Karkardooma Courts Complex,
Delhi.

10. The Principal District & Sessions Judge (North), Rohini Courts Complex, Delhi.

11. The Principal District & Sessions Judge-cum-Special Judge (PC Act) (CBI), RACC, New
Delhi.

12. The Principal District & Sessions Judge (South-East), Saket Courts complex, Delhi.

13. The Principal Judge (HQ), Family Courts, Dwarka, New Delhi.

Sub: Judgment dated 04.11.2020 passed by Hon’ble Supreme Court of India in Criminal
Appeal No. 730 of 2020 (Arising out of SLP (Crl.) No. 9503 of 2018) titled “Rajnesh Vs.
Neha & Anr.”

Sir/ Madam,

In compliance of the directions dated 06.11.2023 passed by the Hon’ble Supreme Court of
India in Criminal Appeal No. 3446 of 2023, arising out of SLP (Crl.) No. 11954 of 2023, titled “Aditi
Alias Mithi Versus Jitesh Sharma” (copy enclosed as Annexure-‘A’), 1 am directed to refer to this
court’s letter no. 3149-3161/DHC/Gaz/G-2/Judgment/2020, dated 07.11.2020 (copy enclosed as
Annexure-‘B’) and to once again forward herewith a copy of Judgment dated 04.11.2020 (copy
enclosed as Anncxure-‘C’) passed by Hon’ble Supreme Court of India in Criminal Appeal No. 730 of
2020 (Arising out of SLP (Crl.) No. 9503 of 2018) titled “Rajnesh Vs. Neha & Anr.” with the request
to kindly get the same displayed on the website of your district and also to re-circulate the same
amongst all the Judicial Officers under your respective control for information and necessary
compliance.

porked o 11
o1 07

Yours faithfully,

(Surender Pal)

Za-|l 13 Deputy Registrar (Gazette-1B)
For Registrar General.

Encl.: As above
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' | Annewure- [
P IN THE HIGH COURT OF DELHI AT NEW DELHI

1
NE)\!f.\ - 36 THROUGH E-MAIL
< HC/Gaz/G-2/1udgment/2020 Dated:ik(ovember, 2020

From:
The Registrar General,
High Court of Delhl,
New Delhi-110003.

To,

The Principal District & Sesslons Judge (HQ), Tis Hazari Courts Complex, Delhi.

The Principal District & Sessions Judge (South), Saket Courts Complex, New Delhi.
The Principal District & Sessions Judge (East), Karkardooma Courts Complex, Delhi.

The Principal District & Sessions Judge (South —West), Dwarka Courts Complex, New Delhi.
The Principal District & Sessions Judge (Shahdara), Karkardooma Courts Complex, Delhi.
The Principal District & Sessions Judge (South-East), Saket Courts complex, Delhi.

The Principal District & Sessions Judge (West), Tis Hazari Courts Complex, Delhi.
Delhi), Patiala House Courts Complex, New

O N U E W e

The Principal District & Sessions Judge (New

Delhi.
The Principal District & Sessions Judge (North-West), Rohini Courts Complex, Delhi.

The Principal District & Sessions Judge (North), Rohini Courts Complex, Delhi.
The Principal District & Sessions Judge (North-East), Karkardooma Courts Complex, Delhi.

The Principal Judge, Family Court (HQs), South-West, Dwarka, Delhi.
The Principal District & Sessions Judge- Cum- Special Judge (Officiating) (PC Act) (CBI) Rouse

10.
11.
12.

13.
Avenue Courts Complex, New Delhi.

order dated 04.11.2020 passed by Hon’ble Supreme Court of India in Criminal Appeal
No. 730 of 2020 [Arising out of SLP (Crl.) No. 9503 of 2018] titled “Rajnesh Vs. Neha &

Anr” -regarding.

Sub:

Sir/Madam,

| am directed to forward herewith a POF file containing order dated 04.11.2020 passed
by Hon’ble Supreme Court of India in Criminal Appeal No. 730 of 2020 [Arising out of SLP (Crl.)
No. 9503 of 2018] titled “Rajnesh Vs. Neha & Anr.” along with General Guidelines and
Directions with the request to circulate the same amongst all the judicial officers under your
control for awareness and implementation and get the same uploaded on the website of your

District Courts / Family Courts.

oy W,
esh KumW

Assistant Registrar (Gazette-I1B)
for Registrar General






(4 >
Arvncxure - A

v
-,
\ Y
¥
| REPORTABLE
IN THE SUPREME COURT OF INDIA
CRIMINAL APPELLATE JURISDICTION
CRIMINAL EPPEAL NO(S).. *éOF 2023
(Ansmg out of §.L.P, (Crl. ) No.11954 of 2023)
ADITI ALIAS MITHI | ... Appellant(s)
| VERSUS
JITESH SHERMA ' | ... Respondent(s)

70 9//45@
Ceetihies 19 b trpse sCpy
Assstant Regist oy (dud.,

et 20
Supreme Court of iy

1. Leave granted.

2. As per the office report dated :30.10.2023, the respondent

had refused to receive notice, hence, the service is deemed to be

complete.

3. The appellant-minor daughter of the respondent-father is
aggrieved of the order! passed by the High Court? by which the order3

passed by the Family Court? was modified. The Family Court had fixed

! Dated:28:06.2023.in Criminal Revision No,4939:0f 2022
2 High Court.of Madhya Pradesh. at Gwalior

3 Dated 30.11.2022

A Family Court, Guna




maintenance for the apﬁpellant ¥20,000/- per month, which was reduced

to 27,500/~ per month by the High Court. |

4. Learned co{msel for the appellant submitted tihat the

marriage between the mother of the appellant and the respondént was

}

solemnized in the year 2008 Out of the wedlock a boy and a gul were

born. The custody of the boy is with the respondent whereas the

appellant is living with the mother. A divorce petition was ﬁled{by the
| ;

respondent-husband in January 2018 before the Family Court. I"‘n May

2018 the appellant and her mother-Shikha Sharma filed an applﬂlcation

under Section 125 Cr.P.C. before the Family Court. The di"lvorce

petition filed by the resflaondent-husband was allowed by the ﬂamﬂy

Court on 10.09.2022. Viae order dated 30.11.2022, the Family {pourt

partly allowed the apphcatlon filed by the appellant and her mother

under Section 125 Cr P. CL and awarded maintenance of 220, OOO/- per

month for the appellant-ijnmor daughter. The wife was demed any

maintenance. The order cfj{ua that became final. !

5. The High Coutt vide impugned cryptic order has reduced

the amount of maintenance% from 220,000/~ to 37,500/-. Despite ser“vice

the respondent has not cbosen to appear before this Court. ﬂe is

shirking to take care of the‘\appellant (minor daughter) who is 6-1 y‘gars
of age at present. Prayer|is that the impugned order passed b}).' the

2



High Court be set aside and that the order of the Family Couwrt be

restored.

6. We have heard learned counsel for the appellant and

perused the paper book.

1. From a perusal of the order passed by the Family Court
awarding maintenance of ¥20,000/- per month to the appellant (minor
daughter), it is evident that the court had considered the material
placed before it. Howevey, the High Court in revision, filed against the
aforesaid order by the -respondent, recorded that earlier the

respondent was doing private work and at present he is financially

distressed.

8. The manner in which maintenance payable under Section
24 of the Hindu Mariage Act, 1965 or Section 125 Cr.P.C. is to be
assessed, was.considered by“-,thi-s Court in its celebrated judgment in
Rajnesh v. Neha and Another, (2021)2 SCC :32;'4. Detailed guidelines
were.issued. It was -noticed that the terms of maintenance are decided
on the basis of pleadings of parties and on the:basis of some amount of
guess work. Itis often.seen thatboth the parties submit scanty material
- and do not disclose correct details. The tendency of the wife is to

exaggerate her needs, whereas the husbandtendsto conceal his actual




income. Keeping that in view, this Court laid down the pfocedure to

streamline grant ofl maintenance. The judgments of various courts

were referred to a'p'td response from various State Lega"\ml Services

I
I

Authorities was sought. This Court even requested the Nati"pnal Legal
s i
| !

Services Authority to,submit a report on the suggestions recé;ived from
| )

| i
the State Legal Services Authorities for framing -guidelin%:s on the

affidavit of disclosure'ui of assets and liabilities to be filed by thi\e parties.
| |

Guidelines were issuéd in exercise of powers under Article\lSG read

with Article 142 of tf‘x_e Constitution of India, prescribing al uniform
format of Affidavit of ]fpisclosure of Assets and Liabilities to bé filed in
| |

' '
maintenance proceeé‘:lings. The judgment was delive“red on
' :

04.11.2020. The affidavit was to be submitted in all maintenance
proceedings including bending proceedings. The directions given are
i i
| I

extracted as under:
“12. K'peping in mind the need for a uniformlformat
) |
of Affidavit of Dtisclosure of Assets and Liabilities to be filed in

maintenance proceedmgs this Court considers it necgssary

to frame guxdel}nes in exercise of our powers under Azncle
136 read with Amcle 142 of the Constitution of India: ‘;

, 12.1. (a)\ The Affidavit of Disclosure of Asset# and
‘ B - Liabilities annexbd at Enclosures I, Il and III of this ]udgifnent
as may be app]hcable, shall be filed by the parties m all

maintenance prdceedmgs including pending proceec&mgs

l

4 | 1
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before the Family Court/District Court/Magistrate's Court
concerned, as:the case may be, throughout the.country;

2.2, (b) The applicant making the claim for
maintenance will be required to file a concise application
accompanied with the Affidavit of Disclosure of Assets;

12.3. (¢) The respondent must submit.the reply along
with the Affidavit of Disclosure. within a maximum period of
four weeks. The courts may not grant more than two
opportunities for submission of the Affidavit of Disclosure of
Assets and Liabilities to the respondent. If the respondent
delays in filing-the reply with the affidavit, and seeks more

than two adjournments for this purpose, the court may

~ consider exercising the power to strike off the defence of the

respondent, if the conduct is found to be wilful and
contumacious. in delaying - the proceedings
[Kaushalya v. Mukesh Jain, (2020) 17 SCC 822 : 2018 SCC
Online SC 1915] . On the failure to file the affidavit within the

prescribed time, the Family Court may proceed: to decide the

application for maintenance on the basis. of the affidavit filed

by the applicant and the pleadings-on record;

12.4, (d) The above format may be modified by the
court concerned, if the exigencies ofa case require the same.
Itwould be leftto the judicial discretion of the court concerned

to issue necessary directionsin this regard.

(12.5. (€) If apart from the:information contained in the

Affidavits: of Disclosure, any further information is required,

the court concerned may pass appropriate orders in respect

thereof.




-affidavit would be dlspensed with.

12.6. (f) If there is any dispute with respect to the

declaration made in the Affidavit of Disclosure, the aggrieved
party may seek !permission of the court to serv,é
interrogatories, and [seek production of relevant documenfs
from the opposite party under Order 11 CPC. On filing of the
affidavit, the court may invoke the provisions of Order 10 CPC
or Section 165 of tl'{e Evidence Act, 1872, if it considers fit
necessary to do so. "ll'he income of one party is often not Within
the knowledge of the other spouse. The court may mvolfce
Section 106 of the Ekndence Act, 1872 if necessary, since the
income, assets andI liabilities of the spouse are within the

|

personal knowledg,é of the party concerned. |

12.1. (g) If during the course of proceedings, theré is
a change in the financial status of any party, or there i% a
change of é.ny rel'levant circumstances, or if some new
information come,ls to light, the party may submit lan

amended/supplem‘entary affidavit, which would 'be

consxdered by the ncourt at the time of final determination.

l

72.8. (h) The pleadings made in the apphcanonsJ for
|
maintenance and replies filed should be respon51b1e

,pleadmgs, if false statements and misrepresentations ]are

made, the court may consider initiation of proceeding urlder

Section 340 CrPC, and for contempt of court. |
‘ >

72.9. (i) Il case the parties belong to the economi¢ally

weaker sections (l‘EWS”), or are living below the povertyi line

. ("BPL"), orare casual labourers, the requirement of filing the

|
[




72.10. () ‘The Family Court/District Court/Magistrate's
Court concerned must. make an endeavour to decide the IA for
interim maintenance by a reasoned order, within a period of
four to six months at the latest, aftex the Affidavits of Disclosure
have been filed before the court.

72.11. (k) A professional Marriage Counsellor must be

made available in every Family Court.”

8. Criteria was also laid down for determining the quantum of
maintenance. Giiideiines- were laid down regarding maintenance to

minor children in paras 91 and 92 thereof, which are extracted below:

“Permanent alimony
9l. The living expenses of the child would include

expenses for food, clothing, residence, medical expenses,
education of children. Extra coaching classes or any other

vocational training courses to complement the basic

education must be factored in, while awarding child
support. Alheit, it should be a reasonable amount to be

awarded for extracurricular/coaching classes, and not an

overly extravagant amount which may be claimed.

92. Education expenses of the children must be
normally borne by the father. If the wife is working and
earning sufficiently, the expenses may be shared

proportionately between the parties.”




10. The Formats of

of Asseté and Liabilitie

1
i
l |

|
Affidavits required to be filed for Disclosure

s for non-agrarian deponents, agrarian

deponents and the parties residing in the State of Meghalaya in terms

|
|

of Enclosure-I to Enclosure-lII to the aforesaid judgment, which are

extracted below:
“ENCLOSUREI
Affidavit of Assets and Liabilities for Non-Agrarian
Deponents
1 ,dloe|_____ ors/o_____, aged about _ __  years,

resident of

 ememenemn  amemeansenn §

A. Personal Information

1. Name:
2. Age/Sex:

3. Qualifications (Educational and Professional):

4., Whether

do hereby solemnly affirm and declare as under:

the Applicant is staying in the matrimonial

house/parental home/separate residence. Please provide the
current residential address of matrimonial home or place of
residence and details of ownership of residence, if owned by
other familymember. ,

5. Date of marriage: ;i

6. Date of separation: |

1. General mo{\thly expenses of the Applicant (rent, housqhold
expenses, medical bills, transportation, etc.):

B. Details of Leg

1. Particulars
respect to!

al Proceedings and Maintenance being pai(;i

of any ongoing or past legal proceedings  with
aintenance or child support between the Applicant

and Non—Aplplicant.

2. Whether any, maintenance has been awarded in any proce |ding
arising under the DV Act, CrPC, HMA, HAMA, etc.? If] yes,
provide details of the quantum of maintenance awarded in the
proceedings. ‘

3. If so, provide particulars thereof, along with a copy of the

- order(s) passed. :

4. Whether

the order of maintenance passed in earlier

proceedings has been complied with. If not, arrears of
~ maintenance.




5. Whether ‘any voluntary contribution towards maintenance has
been made/will be; made in the futaxe? If yes, provide details
ofthe same.

C. Details of dependent family membexrs

1. Details of dependent family members, if any..

(a) Relationship with dependants:
(b) Age and sex.of dependant(s):

2. Disclose if any indeperdent source(s) of income of the
dependants, including interest income; assets, pension, tax
liability-on any such income and any other relevant details.

3. The approximate eéxpenses inctrred on account of the
dependant

D. Medical details if any, of the. deponent and/or dependent

familymembers

1. Whether eithex party or child/childien ‘is suffermg from any
physwal/mental disability, or any other serious ailment. If yes,
produce’medical records.

2. Whether any dependent family member has serious dxsabihty,
requiring: continuous: medical eéxpenditure. If yes, produce
disability cettificate "arid: approxiiate” ‘medical “expenditure
incurred on-such mechcal treatment.

3. Whether either partyor child/¢hildren or any other dependent
family member is suffering from life-threatening diseases,
which would entail. expensive and regular medical
expenditure? If yes, provide details of the same along with
summary: of -previous details. of ‘hospitalisation/medical
expensesincurred..

E. Details‘of:child¥en of the parties
1. Number of children from the existing marriage/marital
relationship/previous marriage.
2. Name and age of childten.
3. Details’of the parent who has the custody of the children.
4. Expenditure for maintenance of dependent children.

(8) Towardsfood, clothing and medical expenses,

(b) Towards expenses for.education; and a summary of general
expenses.

(c) Towards expenses, if any, of any extra educational,
vocdtional ‘or professional/educational course, specialised
training or special skills programme of dependent children.

(d) Details:of any loan, mortgage,. chatge incurred or instalment

plan (being paid or payable), if any, on account of any
educational expenses of children.

5. Whether. any voluntary contribution by either of the parties is
being made towards these -educational expenses? If yes,



!
1
i |
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provide detaxls of the same. Also provide an estimate of any
additional contnbunon that may be required. '

6. Whether any financial support is being provided by a thu'dearty
for the edué:anonal expenses of the children?

F. Details of Incéme of the Deponent

1. Name of emﬁaloyer:
2. Designation:[
3. Monthly income:

4. It engaged in government service, furnish latest sélary
certificates | or current pay slips or proof of deposit in bank
account, if b)emg remitted directly by employer. i

5. If engaged 1ﬂ1 the private sector, furnish a certificate prowded
by the employer stating the designation and gross monthly
income of siich person, and Form 16 for the relevant penod of
current employment |

6. If any perqmsnes benefits, house rent allowance, travel
allowance, déamess allowance or any other service benefit is
being prowded by the employer during the course of cuntent
employment! :

7. Whether assessed to income tax? !

If yes, submit! cop1es of the Income Tax Returns for the penods
given below: u i

() One year prior to marriage '

(i) One year pnor to separation j
(iif) At the time when the application for maintenance is filed|
8. Income from |other sources, such as rent, interest, shares,
dividends; Cabltal gains, FDRs, Post office deposits, mutual
funds, stocks,' debentures, agriculture, or business, if any,
~ along with TDS in respect of any such income. \

8. Furnish copxes:of bank statement of all accounts for the last 3
years. x |

1

|
G. Assets (movable and immovable) owned by the Deponent

1, Self-acquired pf,operty, if any: ‘
. 2. Properties jointly owned by the parties after marriage: ',

3. Share in any ancestral property: 3,

4. Other ioint properties of the parties

(accounts/investments/FDR/mutual funds, stocks,,debentureé
etc.), their valué and status of possession:

B. Status of possession of immovable property and details of ren\},
if leased: ;

6. Details of loans taken or given by the Deponent

l

j

7. Brief descnptxoniof jewellery and ornaments of parties acquxrec‘ll
during/after ma&‘nage

10




8. Details. of transfer deeds or transactions of alienation of
properties previously owned by the applicant, executed
during the subsistence of the. marriage. Also provide brief
reasons for such sale or transaction, if any.

H. Details of Liabilities of the Deponent.
1. Loans, liabilities, mortgage, or charge outstanding against the
Deponent, if any.
2. Details of any EMIs being paid.
8. Date and purpose of taking loan or incurring any such liability:
4. Actual amount borrowed, if any, and the amount paid up to date
of filing the Affidavit:
5. Any other information which would be relevant to describe
current liabilities of the Deponent. _
I. Self-employed persons  /Professionals /Business
Pexrsons/Entrepreneur

1. Brief description of natuxe of business/profession/vocation/self-
employed/work activity.

2. Whether the business/profession/self-employment is carried on
as an individual, sole propnetorslup concern, partnership
concexn,-LLP,-company- -or-association-of -persons,-HUF;-joint
family ‘business or any other form? Give ‘particulars of
Applicant's share- in the parmersmp/bu51ness/professwnal

association/self-employment, In case of partnership, specify
the share in the profit/losses of the partnership.

3. Net Income from the business/profession/partnership/self-
employment.

4. Business/partnership/self-employment liabilities, if any, in case
of such activity.

5. In case of business of company, provide brief details of last
audited balance sheet to indicate proflt and loss.of the company
in which such party is in business in the corapany.

6. In case of a partnership firm, provide details of the filings of the
last Income Tax Return of partnership.

7.In case of self-employed individual, provide the filings of the last
Income’ Tax. = Return from any such
professional/business/vocational activity.

]. Information provided by the. Deponent with respect to the
income, assets:and liabilities of the other Spouse
1. Educationgl and -pro,fesslonal;quah_f;cauons;- of the other spouse:
2. Whether spouse is earning? If so, give particulars of the
occupation and income of the spouse..
3. If not, whether he/she:is staying in his/her own-accommodation,
or in.a rented accommodation orin accommodation provided by
employer/business/partnership?

11




4, Particulars of assets and liabilities of spouse as kndwn to the

deponent, along with any supporting documents. |

K. Details of Bpplicant or the other Spouse, in case pgh’ties are
Non-Resident Indians, Overseas Citizens of India, Foreign

Nationals or|Persons living abroad outside India l
1.

3.

4,

5.

6.

1.

|

Detaild of Citizenship, Nationality and current [place of
residence, if the Applicant or other spouse is residirlg abroad
outside India, temporarily or permanently. ‘

. Details ‘|of current employment and latest income m foreign

currency of such applicant/spouse, duly supported b9 relevant
documentation of employment and income from such foreign
employer or overseas institution by way of employmént letter
or testimonial from foreign employer or overseas mst%tutxon or
latest reievant bank statement. |

Detaxls. of household and other expenditure 'Ilof such
apphcaqt/spouse in foreign jurisdiction.

Details of tax liability of applicant/other spouse m. foreign
Junsdlcnon

Details of income of applicant/other spouse from other‘sources
in India/foreign jurisdiction. :

Details of Iexpenses incurred or contribution made on account of
spousal maintenance, child support or any other educatlonal
expensels medical treatment of spouse or children. '

Any other, relevant detail of expenses or liabilities, not covered
under any of the above headings and any other liabilitiells to any
other deﬁ)endent family members in India or abroad.

Declaration |

1. I declare that I have made a full and accurate dlsclosure of my

income, eﬁpenchture assets and liabilities from all sources I
further de&lare that I have no assets, income, expendmire and
liabilities dther than as stated in this affidavit. j

2.1 undertake'l o inform this Court immediately with respect to any

material ch.bnge in my employment, assets, income, expenses or
any other information included in this affidavit. |

3. 1 understand that any false statement in this affidavit, apait from

being contémpt of court, may also constitute an offencelunder
Section 199| read with Sections 191 and 193 of the Indian Penal
Code punishable with imprisonment up to seven years and tine,
and Section 209 of the Indian Penal Code p_umshablé with
imprisonment up to two years and fine. 1 have rea#i and
understoodl‘Sectxons 191, 193, 199 and 209 of the Indlan\Penal
Code, 1860,
{ ’ DEpdg\rEN'r
| Verification ‘
Verified at | onthis ___dayof ____ thatthe coments f the
above afﬁda’vlt are true to my persona] knowledge no patt of it

l

'; .
| !
| 12 :
! i
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i

is false and nothing material has been concealed therefrom,
whereas the contents of the above affidavitrelating to the assets,
income and expenditute of my spouse are based on information
believed to betrue onthe basis of record.] further verify that the
copies: of the documents filed along with the: affidavit are the
copies of the originals.

DEPONENT

ENCLOSURE IT
Details for Affidavit:for Agrarian Deponents (Krishi)

- 1. Total extent of the rural land(s) owned, or the specific

shareholdingin the same land:

2. Jamabandis/Mutations to.show ownexship.

3. Location of the land owned by-the party.

4, Nature of land : whether wet land or dry land.

8. Whethersuch land is agricultural land or non-agricultural land:

6. Nature of agriculture/horticulture:

7, Nature.of crops cultivated during the year:

8. If rural land is not cultivable, whether the same is being used
for business, leasmg or other activity:

9. Income generated during the past 3 years from the land.

‘10. Whether any land is taken on lease/baitai (or any other term

used for a lease in the.local area of the jurisdiction concerned
where rural/agricultiral land is located.)

11. (a) Whether owner of any livestock, such as buffaloes, cows,
goats cattle, poultry, fishery, bee‘keeping, piggery, etc. the
number thereof and.income.generated therefrom?

(b) Whether -erigaged in dairy farming, poultry, fish farming or
‘any-other livestock activity.

12. Loans, if any obtained against the land. Furnish details of such
loans.

13. Any other sources of income:

14. Liabilities, if any.

15. Any other relevant information:

Declaration

1. I declare that.] have made a full and accurate-disclosure.of my
income, expenditure, assets and liabilities from all sources. I
furthexr declare:that 1 have no assets, income, expenditure and
liabilities other than as stated in this affidavit.

2. 1 undertake to inform this Court immediately with respect to
any material change: in. my employment, assets, income,
expenses or any other information included in this affidavit.

3.lunderstand that anyfalse statementin this affidavit, apart from
being contempt of court, may constitute an offence under
Section 199 read with Sections 191.and 193 of the Indian Penal
Code punishablé with imprisonnient up to seven years and
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|
1
|

fine, and Section 209 of the Indian Penal Code punishable with

imprisonment up to two years and fine. I have read and

understood $ections 191, 193, 199 and 209 of the Indian Penal
|

Code, 1860.
! |
! DEPONEJNT
: Verification |

Verified at ,__on this —_day of __ that the contents of rﬁhe
above affida‘vit are true to my personal knowledge, no part of
it is false and nothing material has been concealed therefrom.
I further ver(ify that the copies of the documents filed along
with the affiq'lavit are the copies of the originals. \'

; DEPONENT
% ENCLOSURE IIT |
'Affidavit for the State of Meghalaya

1. Whether the wJ)man is the youngest daughter of the family.

2. Whether the woman is staying with her husband in her family
property. !

3. Whether she hlﬁs any maternal uncle, who plays a very important
role in their| family matters, which includes settlement of
matrimonial disputes. The woman should also disclose her klan
and her lineage. : |

4. The woman should disclose if her children have adopted the
surname of hér mother, inasmuch as Khasi has been defined as
‘a person wh adopts the surname of his or her mother”. !

5. The woman slfould disclose if she gets any financial assist%mce
from her clan or family member. ,

6. The woman 'should disclose if her parents are alive more
specifically, ]fter mother, and how many siblings she has. |

1. In event of a woman not being the youngest daughter, she h"as to
disclose who the youngest daughter is. [

8. The woman [should disclose if she has any movable or any
immovable p'roperty, self-acquired or inherited from her clan.

9. The woman should disclose if she is married to tribal or, non-
tribal. | |
The above format may be modified or adapted by the |court
concerned, %15 may be considered appropriate. [

' Declaration ' !

1. I declare tha’t I have made a full and accurate disclosure foi my

. income, expenditure, assets and liabilities from all sources. I -
further declare that I have rio assets, income, expenditure and
liabilities other than as stated in this affidavit. -~ [

2.1 undertake to inform this Court immediately with respect o any

material éhe‘{nge in my employment, assets, income, expenses or -

any other information included in this affidavit. |
f ' ;
! : |-
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3.l understand that-anyfalse statement.in:this affidavit, apart from
‘being contempt of court, may also constitute an offence under
Section 199 read with Sections 191 and 193 of the Indian Penal
Code: pumshable with imprisonment-up:to seven years and fine,
and Section 209 of the Indian Penal Code punishable thh
imprisonment up: to two years and fine. I have read and
understood-Sections 191, 193, 199, and 209 of the Indian Penal
Code, 1860,

DEPONENT

Verification

Verified at ___on this day of that the contents of the
above affidavit are true to.my personal knowledge, no part of it
is false and npthing material has. been concealed therefrom,
whereas the contents of the above affidavit relating torthe assets,
income and expenditure of my spouse.are. based on information
believed to be true on the basis of record. I further-verify that the
copies of the documents filed along with the affidavit are the
copies:of the originals. ‘

DEPONENT"

11.  Separate- Affxdavxts were: prowded for. agranan and non-

agrarian deponents as the particulars to be furnished by the deponents
living in the urban areas are entirely different fromthose who are living
in rural and tribal areas. Separate format of Affidavit has been
provided for the residents of the State of Meghalaya considering its
special status. It is predominantly a tribal area and follows matrilineal

system of society.

12. In Neha Tyagi v. Lieutenant Colonel Deepak Tyagi,
(2022) 3 SCC. 86, this court while upholding the decree of divorce
granted by the courts below, opined-that even after the divorce, the
husband is not -absolved of his.liability and responsibility to maintain

child/son till he attains the age of majority. Ina .di'spute betiween the

15



[ |

husband and wife, the ‘child should not be made to suffer. Relevant

!
para 6 thereof is extracked below: |
f

|
6. However, at the same time, the resﬁbondent
husband caxlrlot be absolved from his liability and
responsibility !to maintain his son Pranav till he attains ithe age
of majority. Wl‘hatever be the dispute between the h;usband
and the wife, achild should not be made to suffer. The liability

‘and responsiblhitv of the father to maintain the child cotntinues

till the child/sém attains the age of majority. It also 'caj"nnot be

disputed that f}he son Pranav has a right to be mainta'lined as
per the status of his father. It is reported that the mothér is not

earning anythkng. She is residing at her parental house at
Jaipur. Therefd|>re, a reasonable/sufficient amount is réequired
for the mainte}hance of her son including his education etc.
which shall have to be paid by the respondent husband,
irrespective of the decree of dissolution of marriage between
the appellant ‘:Nife and the respondent husband. The fF:tmount
which was bemg paid pursuant to the order passed by the
Army authontnes on 15-11-2012 has also been stoppecg by the

respondent hu‘sband since December 2019.” |

| (emphas1s supphed)
, . | ’
However, in a given case, where the earning of the wife 1s.“~alsb good,
l ‘ !
that factox can always_ﬁe considered as joint parenting is alwdys best

for upbringing of the child. The basic object is the welfare of the child.
| |
J ,
l : |

|




13. A perusal of the order passed by the High;vCourt-.shows that
the amourit_:- of maintenance awardedto the appellant wasreduced from
220,000/- to ¥7,500/- per month, merely noticing that earlier, the
respondent was in business. Howevex, at that point in time he was in
debt and in. fi’nanci.a‘,lt distress; hence, not able to pay huge amount of

maintenance to the minor daughtexr. The respondent is not

represented before this Court to justify the stand taken by him before

the High Court. The Family Court had passed a detailed order giving

reasons.

‘14, T Nothing is evident from the 16cord of even pointed out by

the learned counsel for the appellant at the time of hearing that
affidavits were filed by both the parties in terms of judgment of this
Court in Rajnesh’s case (supra), which was directed to be
communicated to all the High Courts for further circulation to all the
Judicial Officers for awareness and implementation. The case in hand
is not in isolation. Even after pronouncement of the aforesaid
judgment, this Court is still coming across number of cases decided by
the courts below fixing'ma_intenance-, either interim or final, without
their being any affidavit onrecordfiled by the parties. Apparently, the.
officers concerned have failed to take notice of the guidelines issued

by this. Court for expeditious disposal of cases“involving grant of

17




maintenance. Comprehensive! guidelines were issued pertaining to|
overlapping jurisdiction amon{!; courts when concurrent remedies fori|
grant of maintenance are avai.!lable under the Special Marriage Act,‘I
1954, Section 125 Cr.P.C., th_lé Protection of Women from Domes.tic:‘I
Violence Act, 2005, Hindu Marrfliage Act, 1955 and Hindu Adoptions and1
Maintenance Act, 1956, and Criteria for determining quantum o‘f

maintenance, date from which maintenance is to be awarded,
l |
enforcement of orders of mdintenance including fixing payment of

interim maintenance. As a reEult, the litigation which should close at

| |
the trial level is taken up to this Court and the parties are forced to

| |
| |

litigate.

15. As in the case in hand, the impugned order passed by th:e

High Court is cryptic and is bereft of reasons. In our opinion, the same

deserves to be set aside and|the matter is liable to be remitted to the
|

High Court for consideration afresh. Ordered accordingly. As the

respondent remained unrepresented, the High Court may issue notice
i

- for his appearance on the da1lEe so fixed by it. ; 1

3 !

16. Considering the )fac.ts of the case in hand and the oth!er
similar cases coming acroJ's before this Court not adhering to 't#xe
gu'id'eli’ne_‘s' given in Rajneshll’s case (supra), we deem it appropriate:ﬁto

direct the Secretary Genera!l of this Court to re-circulate the afores%nd

| :
| 18 . |




judgment not only to all the Judicial Officers-through the High Courts
concerned but also to the National Judicial Academy and the State
Judicial Academies, to be taken note of during the training

programmes as well. Ordered accordingly.

17. The appeal is disposed of accordingly.

New Delhi
November 06, 2023.
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IN 'q[{E SUPREME COURT OF INDIA ’ 4
| [ORDER XXII RULE 2] |
CRIMINAL APPELLATE JURISDICTION
(Under Artlcle 136 of the Constitution of India) |
SPECIAL LEAVE PETITION (cx1) No LY. of 2023

“hth Prayer for Interim Relief |

(Arising out of Lhﬁ: impugned judgment and final order datec

28.06.2023 passed by the Hon'ble High Court of Madhya

Pradesh, at GwaJ'Tor in Criminal Revision 4939 of 2022) | P ]
1 ‘
IN THE MATTER PF: : POSITION OF PARTIES |
| In the Before ' Before
| Trial Court Hon’ble High |This Court
Court

Aditi @ Mithi |
Jitesh Sharma, IAged about No.2

6 years, Thrc\»ugh Legal |
Guardian (Mother) Shikha

Sharma D/O !Shri Satish |
Mishra R/O {Near Mool ‘ g
Singh Dada Bhai Ki Kothi |

B.G. Road Di%trict Guna . I

(M.P.)PRESENTLY A E

BUILDING NO 80 FLAT NO |
306 3RD FLOOR DB N

OZONE NEAﬁ DAHISAR , ]

CHECK NAKA | KETKIPADA | |

'DAHISAR EAST MIRA
BHAYANDAR | - HIGHWAY |
MUMBAI, THANE, MUMBAI |
. MAHARASHTRA - 401107 - |

| i

D/O Shri Applicant Respondent |Petitioner

S




¢
. 5
Versus

Jitesh Sharma S/O Shri Respondent Petitioner Contesting:
Shivprasad. Sharma Aged : Respondent
about 39 years,

C Occupation: pyr. Service
R/O B-99/100 '«Sisodiya
Colony  Disfrict Guna
(Madhya Pradesh) 4730031

\

’I::o" Sl

The Hon'ble:Chief Justice of India
. and h’i_s_-jcom-panion Jjudges of the
Supreme Court -of India

The humble Ppetition of the
Petitioner above named

MOST RESPECTFULLY SHOWETH: -
ﬁi"ﬁ‘ 1. The present Special Leave Petitio
the Constitution of India is bein

n under Article 136 of

g preferred against the
impugned Judgment ang final order dateq 28.06.2023

passed by the Hon’ble High Court of Madhya Pradesh, at
Gwalior in C’riminal.R,eVision No. 4939.of 2022 |
Order). The Hon'bje High Court vide
and final order wag Pleased to allow
filed by the Respondent.

Impugned
Impugned Judgment

the crimina] revision
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REPORTABLE

IN THESUPREME COURT OFINDIA O/ |

pomsumpmeosraon S e,

CRIMINAL APPELLATE JURISrDICTION Aerithiedto be true copy
CRIMINAL APPEALNO; 730.0F2020,  Avsistom Régistrar Judly

(Arising,out:of SLP(Ctl) No. 9503-0£2018) 51oma Comt of bodka

RAJNESH ...APPELLANT
Versus
NEHA & Aur. ...RESPONDENTS

PART A ‘Order passed ini Ctiminal Appeal No:730 of 2020
PARTB ‘General Guidelines and Directions,

I ‘Issue of ©verlapping Jurisdictions

1. ‘Paymentofinterim:maintenance

IL. Creriu for determining quantum-of maintenance

IV. Datefrom which Miintenance:to-be-awarded

V.  Enforcement of orders of maintenauce

V1. Final'Directions



()

(i)

(iii)

INDU MALHOTRA, J.

PART A
Leave granted. | !

The present C’Eriminal Appeal arises out of an application for Interim
Maintenance filed inl‘ a petition u/S. 125 Cr.P.C. by the Respondent-wile and
minor son. The Rnpondem No.l-wife left the matrimonial home in January
2013. shortly after the birth of the son-Respondent No.2. On 02.09. 2013. the wife
filed an application Ior interim maintenance w/S. 125 Cr.P.C. on b;halfofhuxdl
and the minor son, ’1 he Family Court vide a detailed Order dated ;24 08.2015
awarded interim melumnu of Rs.15.000 per month to the Rupondcm No.i-
wile from ()I.O*).ZQB: and Rs.5.000 per month as interim nmmlenfmcc lor the
Respondent No.Z-s,’nn from 01.09.2013 to 31.08.2013: and @ Rs{ 10.000 per
month from ()1.09,".2015 onwards till further orders werce passed iflin the main
petition. ‘ .

The Appcllmnl -husband challenged the Order of the F .um!r\ Court vice
Criminal Writ l’¢tmon Na.875/2013 filed before the Bombay '“l“h Court.
Nagpur Bench. | 4hc High Court dismissed the Writ Petition w‘de Order dated
14.08.2018. and qihrmcd the JTudgment passed by the Family Cout’t

The prSLﬁl appeal has been filed to impugn the Order dalud 14.08.2018.
This Court mucd notice to the wife and directed the Appellant- huxhund to file
his Income Tax hclurns and Assessment Orders for the period lrlpm 2005-2006

| H
till date. He wasjalso directed to place a photocopy ol his passporl on record. By
|

~a further Order 'dated 11.09.2019. the Appellant-husband was difrectcd to make

pay ment of the dmm\ ol Rs.2.00.000 towards interim m.unlumhw Lo the wife:
|
und a further .mmum of Rs.3.00.000. which was due and pavdhlc to the wile

towards arrears of maintenance. as per his own admission. By u subsequent

‘ ()rder dated 14! 10.2019. it was recorded that only a part of the {mmrx had been

pald A linal oﬁtporlumlv was granted to the Appellant-husband ¢ tfn make payment
of the baldm.ef amount by 30.11.2019, failing which. the Cour ‘l would proceed

under the C un}cmpl ol Courls Act Tor wiltul disobedience with the Orders passed
I

by this Caurt.|
!




g -
)
(iv)
)
(v)

In theé backdrop .of the: facts .of this case; we:considered-it fit to frame
guidelines on' certain .asp’ec-l_sf pertaining to the: payment of maintenance in
matrimonial matters. There: are different statutes providing for making an
application:for grant of: m,ziiu‘lcnance;/"ihterima,maig_tepmqa;.}i’t‘ any.person having
sufficient means neglects, or refuses.to maintain-his-wife; children, parents: The
different.enactments provide an independent and distinct. remedy framed with a
specific object and purpose. Inspite of time frames: being prescribed by various
statutes: for disposal»éff:'jxitggim applications, we-have noticed, in practice that in-
a vast majority .of cases, the- applications are .not disposed of within the time
frame: prescribed. To ‘address various issues which: arise. for consideration in
applications for grant of maintenance / interim maintenance, it is necessary to
trame-guidelines 1o ensure that there js uniformity :and.consistency in deciding

the same To seek assxstancc on thcsc issues, we have appointed Ms. Anitha

Shenoy ﬂnd Mr Gopal Sankamnaryanan, Senior -Advocates as Amici Curiae,
who-have:graciously-accepted:to.assist this Court.

By a further Order: dated 17.12:2019, the Appellant-was directed to. pay
an amount.of Rs.1,45,000 to: the Respondent: no.}=wife- within a period of 45
days. | »

On the issueof Traming guidelines, the National Legal Services Authority
was directed to elicit responses fiom the State Legal Services Authorities of
various States. .

By 4 subsequenit Order dated 05.08.2020, it was recorded that an A ffidavit
of Campliance had been filed-on (14:08.2020 by the-Appellant-husband, wherein
il was stated: that arrears of Rs.1,45,000 till 11.09.2019:had been paid by him in
January, 2020. However, he-had made no further payment to the wife thereafier;
With respect 10 the: amount of Rs,10:000.pm.. payable for the minor son. the
Order had been complied with till July 2020. A statement was made by the
Caounsel for the' Appellant that he was not.disputing the-payment of maintenance
for his son, and-would c@nti'nuc="to"pay the same..A-direction was issued by this
Court to pay the enlire arrears. of maintenance to the wife @ Rs.15,000.p.m. as

yot Saw gt
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(vi)

(vii)

(viii)

1

| |
pendency of proceedfngs. I‘
By the Order (lalcd 25.08.2020. it was noted that the Appcllani had filed
an Affidavit dated 73, 08.2020 whercin he had admitted and m.l\nm\leduud that
an amount of Rs.S ()() 000 was pending towards arrears of mamlcnanc.c to the
Respondent No.I- \\’lll.‘ The Appellant was directed to pay 50% of tfu arrears
within a period of 4‘ weeks to the Respondent No.l. failing \\hu.h he wus
directed to remain préscnt before the Court on the next date of hcn}rina. The
Counsel for the hush.md placed on record a chart of various pmuudmg» p«.nduw
between the partics. | ‘Taking note of the aforesaid facts. we mn\uduul
appropriate to refer llu matter for mediation by Mr. Shridhar Purohit. /\d\m.dlk
a well-known Mednlor in Nagpur. to resolve all disputes pending bel\\un the

parties. and arrive at alh overall scttiement. i

On 08. 10"()"0 rwe were informed that the mediation had ﬁulccl The
husband appeaud hctnu the Court. and made an oral statement that hé did not
have the financial meam to comply with the Order ol maintenance pa\ able to
the Respondent No.1- mlc and had (o borrow loans from his father t0|pa\ the
same. He however stated that he had paid the maintenance awarded (o glw son.
and would continuc to do s0 without demur. Both partics addressed % uments
and filed their written silhmissi(ms. ‘

| - . | .
We have heard .lhc Counsel for the partics. and perused the jwritten

subnmsmn\ filed on lhcn hehalll , '.

The husband. has\mlel alia submitied that he was presently unemplm ed.

and was nol in a posnlmP Lo pay maintenance to the Respondent No.l—\\vule. e

stated that he did not owh any immovable property. and had only one npummnal

: szmk account. The husl‘lland declined to pay any further amount mwm{cls the

maintenance of his wild. It was further submitted that the Family Court had
erroncously relied upon the Income Tax Returns of 2006, while delcr111inéng the
, N
maintenance payable in ‘?013. He turther submitted that he was c.\'plorin'lg new
business projects. whichiwould enable him to be in a better position to ..s*,‘ustuin
his family. ' '

fixed by the Familyi Court. and continue to pay the said amount l_during the




(ix)

(x)

The wife has:inter alia submitted that the amount of Rs.1 0,000 awarded
for the: sonswasag;r.qmed whien he was; 2 Y years old in 2015. The. said amount

was now highly inadequate to:meet the expenses of a growing child, who is 7 /4

Jyears old, and is a:school-going bgy;;—:lt,-was;.;ﬁg,.rthc’t‘-_sgtjmi‘tted that the admission

fee for-the gurrent academic year 2020-2021 had not yet been paid. If the fee
was: not- paid within time, the school ‘would discontinue sending the link for
online classes. She submitted that she was being over-burdened by the growing
expenses, with no-support from the husband.

With respect.to the ¢ontention of the husband that hehad no income, she

~ submitted that the husband had made investments in real estate projects, and

other businesses, which he was concealing from the Coutt, and diverting the

income to his parents. It:has also been alleged that the Appellant had retained

xllc&al possessxon of her Sn eedlmn, whlch he.was retusmg to return. Despite

e v o o A — ~ e B e S TR

orders being passed by this. Coutt; and in: thc proceedings under lhc D.V. Act, he
was-deliberately ‘not complying with-the same. In these circumstances. it was
submiltcdtlmt there: was ‘2 major trust-deficit, and. there was no prospect for
reconciliation.

With respect to the issue of enhancement of maintenance for the son, the
Respondent is at liberty to move the Family-Court for the said:reliel, We cannot
grant this relief'in the present appeal, as it has been filed by the husband.

In thie facts.and ¢ircumstances of'the case,we order and direct that::

(@) The Judgmient and?'otder-dated_ 24.08.2015 passed by the Family Court,

Nagpur, affirmed. by the Bombay Hi-gh'Court‘,.Nng_pilr Bench vide Order
dated 14.08.2018 for payment of interim maintenance @ Rs.15,000 p.m. to
the Respondent-No. 1-wife. and Rs.10.000 p:m. to the Respondent No.2-son,
is hereby affirmed by this Court;

(b)  The husband is difected to pay ihe. entire arrears. of maintenance @
Rs.15.000 p.m., within a perio’d of 12 weeks’ from'the date of this Judgment,
and continue to comply with, this- Order duni_ng the pendency of the

-proceedings w/S. 125 Cr.P.C. before the Family Court:




(c) Ifthe Appclhnbhuwhtlmd fails 1o comply with the aforesaid directions of i

this Court, it would be open to the respondents to have the Order cnforccd‘

uw/S.128 Cr.P.C.. and l.lk!l: recourse to all other remedies whlch are available'

in accordance with law; ,

td)  The proceedings lor; payment of interim maintenance w/S. 125 Cr.P.C!

have been pending bct\\fcen the partics for a period of over 7 years now. We
decm it appropriate thatithe Family Court decides the substuntive apphu.mol’ﬁ
u/S. 125 Cr.P.C. in Petition No. E-443/ 2013 finally, in light of the direction

. . o |
/ guidelines issued in the present judgment, within a period of 6 months tmq'

the date of this judgmeilin.
The Registry is dilJﬁCIGd to forward 4 complete copy of the pleadingh

alongwith the written s%ubmissions filed by the partics. and the record of the

proceedings. in the prcs’kenl Criminal Appeal, to the Family Court, Nagpur. |

The present Criminal Appeal is disposed of accordingly. ;

{




| PART B

Gii»ven .the-.backd"r.op,:of-thc facts of the 'p'i‘e’s‘ent <case, which.reveal that the
pendmg;be‘l'ar.e the‘ C‘our,ts_; f,_o_,r*_s_even years now, ;;an‘d{the di t?ﬁCLxltfies encountered.
in the enforcement of orders passed by the Courts, as the wife was constrained
lo.move successive applications for enforcement:from time to time, we deem it
appropriate to.frame guidelines;on'the:issue of ,ma_inténance, which-would cover
overldpping j uﬁfs'c_,!'icﬁqntun__df,e;‘?‘dit‘f_ere'm;_cnacjt_mgmjs. forpayment of maintenance,
payment ol Interim.Maintenance, the criteria for determining: the quantum of

maintenance, the date from which maintenance is to- be awarded, and

~entorcement of orders of maintenance.

Guidelines / Directionson Maintepance
Mamtenancc laws have bu:n euactcd as 4 measure of sacial justice to

plowdc rccourse to dupendanl wives and chllchen for their financial support, so

as to prevent.them from falling into destitution and vagrancy..

Article 15(3) ofthe Constitution of'India provides:that :

Nothmg indhis.article shall py evem the.State from.making any special
provision forwomen and children: ™

A»v,ti.clc 1:.5 (;’36)i-rcithr¢e,d by Arti‘c]e 39 of the Constitution of India. which
envisages -a positive role for thé State in fostering change towards the

empowerment;of“women,.led to tlhie enactment of various legislations. from time

10 time.

Justice Krishna Iyerin hisjudgmentin Captain Ramesh Chander Kaushal

v Mrs. Veena Kaushal & Ors. held that the-object.of maintenance laws is :

“9. This.provision is a-measure of soclal justice and specially enacted 1o
protect women wwl.children and falls-within the constingional: sweep of
Article 15(3) reinforced by Article: 39, We-have no doubr that sections of
statutes calling for construction by.cowrts are eo! pelrified print but vibrant
words. with social fimctions: to. fulfil. The brooding presence of the
constitutional empathy for the wealm sections like women .and childr en
must.inform interpretation Ifithas 1o hayve.social relevarice. So viewed, it iy

"(‘3'978) 4 SCC70.




(i)

'
|

pussible 1o be u/mlm'. in picking owt that interpretation o nf nro
dlternatives which ady um es the cause — the cause of the derelicts.”
|
i

The legislations \\v'hic“h have been framed on the issue of maintenance are
the Special Marriage Act 1934 (“SMA™). Section 125 of the Cr.P.C. 1973: famd
the Protection of Women 1'r(‘[3m Domestic Violence Act. 2005 (“D. 1. Act™) \\'f]icl\
pravide a statutory rcmcdv to women. trrespective ol the religious community

to which they bclonu apart ftrom the personal laws applicable to various rcholmu\

communities. ! i

Issue of Overlapping Jurisdiction

. . . > a'
Maintenance may b claimed under one or more of the afore-mentipned
|
statutes. since cach of these enactments provides an independent and di$tincl
| !
remedy framed with a specific object and purpose. For instance. a Hindu,J wife

may claim maintenance updcr the Hindu Adoptions and Maintenance Aw 1956

("HAMA™). and also in ‘a substantive proceeding for cither dmnlutmn of

marriage. or restitution nl conjugal rights. ete. under the Hindu Marrmgg Acl.
!
[

1955 (“HMA™) by mwkmg Sections 24 and 25 of the said Act.
In Nanak Chand ,\ Chandra Kishore Aggarwal & Ors.”. the Supremc
Court held that there wa}‘s no inconsistency between the Cr.P.C. and lfll_l‘/\r\r'lx\.
Section 4(b) of HAMA \fvould not repeal or allect the provisions of Section 488
ol the old Cr.P.C. It \\'a%"‘hcl(l that : |

4. Both can_stand Ihuulllw The Muaintenance dct is an act o amend urh/
codifi the law relatihg 1o adoptions and maintenance among Hindus. The
Loy was substantially similar before and nobody ever suggested that Hindu

- Law,_as in force immcediately before.the commencement of this dct, in.\-qflbr
as it dealt with the maintenance of children, ywas in iy way inconsistdnt
with Sectivn 488, € h P.C. The scope of the two laws is different. Section Jj\_\'
provides o mmmuryumulnmd is applicable 1o all persons belonging

~all_religions and has no relationship with the personal law of the partips.,
Recently.the queslian came before the Allahdbad High Court in Ream Sirloh
s State: AIRTYGIPNISS, before the Caleuta High Cowrt in Mahahir
S dgarwalla v, Gita [Roy [1962] 2 Cr. 1.J.528 and before the Patiw l-l;g/:
Court in Nalini Rdnjan v. Kiran Rani: AIR19635Pai442. The three High
Courts have, in our view, correctly conie to the canclusion ihar Section [b'
of the Mz‘n‘nlcnam‘rc Act_does not upuul or dffect _in_amy_manner ll/n

provisions mmumi’f/ inSection 488, Cr.P.C
; (emphasis suppliec}l)

? |
“11969) 3 SCU §02. |
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While:it is true;thata party is not,precluded from approaching the Court
under olie or more enactments, since the. nature and purpose of the relicf under
each Act is distinet and independent, it is equally true that the simultaneous
operation.ofithese Acts; would lead to multiplicity of proceedings and contlicting
orders. This would have:the inevitable effect of overlapping jurisdiction. This
process requires to be streamlined, so that the respondent. / husband is not
obligated to comply with ‘successive orders. of maintenance passed under
different enactments..

For instance, if in a:previous proceeding under Section 125 Cr.P.C., an

amount is awarded towards maintenance, inthe subsequent proceeding filed
for dissolution of marriage-under the:Hindu Marriage Act, where an-application

for maintenance pendente lite is filed under Section.24 of that Act, or for

maintenance under-Section 25 the payment awarded:in the earlier procceding

must be:taken note-of; while deciding the-amount awarded under HMA.

‘Statutory provisions under varions enactments
() The Special Marriage Act, 1954 (“SMA™)

~ Section 4 of the Special Marriage Act, 1954 provides that a marriage
between.any twe persons who.are citizens of India may:be'solemnised under this
) Act, notwithstanding anything-contained in any other Jaw for the time being in
force. It is a secular legislation applicable to all persons who solemnize their

marriage in India.

Section 36 of the Special Marriage Act provides that a wife is entitled to
claim pendente lite maintenance, if she does not have sufficient independent
income to support her and for legal expenses. The maintenance may be granted
on a weekly or monthly basis during the pendency of the matrimonial
praceedings. The Court would defermine the quantum of maintenance depending
on the inc_bm,_c:pf;tl_iq.,_husbund, and.award such.amount as may seem reasonable.

Section 36°reads as:
*8.36. Alimony pendente lite—Where in any proceeding under Chaprer I’

or Chapter VI it appears to the district court .that the wife has no
independent.incame sufficient for her support qud, theawecessary expenses

9
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of the proceeding. it muy. on the application of the wife. order

e hushand

L . 1 ]l '
10 pay her'the expenses of the proceeding. and weekly or monthly during
the proceeding such sunt as, huving regard to the hushand’s incllmw. it may
seen to theicourt 10 he reasonable. ;

Provided r}Ju! the upplication for the payment of the expenses of the
proceeding und such seeekly or monthly sum during the proceedling wnder
Chapter U dr Chapter V1 shall. as fr as possible. he disposed of within
sixty clu_\'.\'ﬁ't\un the dute of service of notice on the hushand. "

'
1
'

Section 37 provides for grant of permanent alimony at the time of passing
| i
of the decree. of subsequent thereto. Permanent alimony is thé consolidated
i i
payment made W the hushand to the wile towards her maintenange for life.

Scetion 37 reads as i

“S. 37. Permquwm alimony and maintenance—~(1) «Any court ¢ {c'rcr\:;zg
Jurisdiction under Chapier 1 or Chapter VI may, at the time of puwnqum
decree or at dm' time subsequent ta the decree, on application mtulc to it
Jor the pmpuh' order that the hushand shall secure 10 the ul/e* tor her
maintencanee uml support if necessary. by u charge on the In)\hum/\
property such "um sum or such monthly or periodical pavment of money
Jfor a term not g'.\u.uhng her life. as. having regard to her oywn pr n}w/ ‘v, if
any. her husbaid s property and ability. the conduct of the /)urlic.\-<u?n/ulhw'
circumstanees nl the case. as it may seem o the court to be just. ‘
(2) If the dnlrlcY court is satisfied that there is a change in the cir cumbstances
of either party ul any time afier it has made an order under sub- Section (1),
it may, at the m.s{/umu of cither purty, vary. modify or rescind any such order
in such manncr'm it may seem to the court 1o be just. '

(3) Iif the (llslrul court is .mln/wu’ that the wife in whose favour aijorder
has been made Tm{c; this Section has remarried or is not leading a }l;m/(
life, it may. at tht: instunce of the Itushand, vary, mmh/t or resc m(hm{ such
order and in .\uch manner as the conrt may deem just.” ".
(I))The Hindu Marr ndc Act, 1955 (“HMA™) : ]
. ) :
The HMA is .1\(.0mplz.tc code which pmvldcs for the rights. hdqmlw s and

obhgduom arising from a marriage hu\\un two Hindus. Sectivns itl and 2

make provision for ﬁmmgndmc to a party who has no mdependu‘p income
sufticient for his or h& supporl, and necessary expenses. Thisisa g s.c:ndtr neutral
‘provision. where uth& the wife or the husband may claim maintenance Ihe pre-
requisite is that the .‘\pphcmu does not have independent income }\lmh is

sufTicient for her or hi§ support. during the pendency ol the /is. !

10 . ‘




i ' Section 24 of the HMA provides for maintenance pendente lite, where the
! Court'may-direct the respondent 1o pay the: e‘(penses of'the proceeding, and pay
such reasonable monthly amount, which is considered to be rcasonable; having
regard-to the income of both the parfies.
Section 24:redds as:

“24; Maintenance pendente lite and-expenses of proceedings.—
Where in qry proceeding undey-this dct it appears to the cowrt that either
the wifeor the fiusband, as the case may be, has no i independent_income
sufficient_for her_or ‘his_support (md the. necessary_expenses. of the.
pr oceedmg, ft:may, on the cq;pircanan aof "the wife orithe. Imsbuml order the
respondent to. pav:to. the pelllioncr he._expenses of  theproceedin L. and
wmonthly _during. the m'nceednm sucli_sunr_as, having regard 10_the
petitioner’s own.inconte qnd the- inicome. of the.respondent, it may seem 1o
the court 10 be reasonable.
Provided that_the application for the payment of the expenses -of the
'oceedn ; r_cmd such monthiy sum during:the or.ecqu shall, as far as
-~ ~possible-be.dispq d of within sixy dv'?‘.ﬁ"’ Oni-the dare nf service of notice
on the: n lﬂ-.’ or-the I:mband q_Jw case may be

The proviso-to Section 24 providing a time lie of 60 days for disposal of
the application was inserted vide Act 49 0f2001 w.e.f. 24,09.2001.

Section 23 proyides:for grant of permanent: alimony; which reads-as :

“25. Permanent.alimony.and maintendnce —
' (1) Any-court exercising jurisdiction. under this Act may, at the tine of

passing.any decree or-at any.time subsequent theréto, on appluanon made

1o it for the purpose by.either the- wife-orthe. husband, as the case: may: be.

order that the ;e.sg(mdan whall. pall to_the apghcm [ for her or his
jnamlenanc'efnd T BLOSS SUNTOT nthly.or. ema ieal stm
for.a term not. e\ceedme the: hfe of the. an»hcanr s, Imvhm regard to the
, res, mndeul Swn income and other properny, if any, the. _income and other
F property of the ﬁpnhcanl the'_conduct of I)'uz parties and’_other
!

gircumstances of the case, it viay seenito-the wwl 10 be: lml and any such
paymenr may be_ secured._if necessary, by « charee N (he immovabie
properiy of the respondent.

(2) if the court ls sytisfied that.there I8, -q change in the clretmsigneeys-of
elther perty at-any time-gfier-it-has made an order imder-sub-section (1), it
may-al the-instance of either party, vary, modiify or. rescind. cmy such order
in sucl:manne - CONrL may-eleem just, L

(3) If the court'i .mmf ed that the pacty in \whose javmlr an-or: de: has been
macle under this section has remarried or. if such party is-the wife. that she

Yy

1




has not remained q/rm'lc or. if such parie is the husband, that he hays )ru(/
sexual intercourse m ith amy woman outside wedlock, it may at the mv/uvm
af'the other party \tn\ mmh/\ or rescind any such order in suclt mannek as
the court nery ‘Iccnl,) Just.” |

| (emphasis supphcd)
Section 26 of lhcll AMA provides that the Court may [rom time to umc pass

interim orders with réspect to the custody. maintenance and cducntion ol the
| !
|

N . i
minor children. ! |
|

(¢) Hindu Adoptions & l’M.unten'lm.e Act, 1956 (“HAMA™) |
HAMA is a spg&ml legislation which was enacted to amend and Ludnh the

laws relating to dd‘oplmn and maintenance amongst  Hindus. dlurmU the
subsistence of the. nhlrmgc Section 18 provides that a Iindu \vllt: shall be

entitled to be mamm;med by her husband during her lifetime. She is Jcntlﬂtd o

|
|
make a claim for ,a scparate residence, without forfeiting her right to

V

maintenance. Semon 18 read in conjunction with Section 23 states hhc factors

required Lo be L()l]\ldLl‘L(l for deciding the quantum of maintenance to he paid.

Under sub-section (, of Section 18. the husband has the obligation in maintain

his wife. ¢ven tho{xgh she may be living separately. The right pl separate

residence and muin%enancc would however not be available if the w;fe has been

unchaste. or has cn{'\verlcd to another religion. |
|

Seetion 18 redds as follows : |
|

|

“18. Maimcmt:m:e of wife.— J
(1) Subject 1 the provisions of this section, u Hindu wife, whether nurried
hefore or u/iv'r the commencement of this Act, shall be cnlillv{? to he
- maintained bv'/zcl husband during her lifetime. ' '
(2) A Hindu svife shall be entitled 10 live separately fiom her hmlmm/
without forfeiting her claim to maintenance— r

() it he iy L’}H/ll’ of desertion, . that is to say, of abandoning hcr!u ithour
reasonahle uhm and withont her consenr or ugainst her wish or hwitlfully
neglecting her: £ , .

thy it he has treated her with such cruelty ax to cause o /u}lwumhh

apprehensiont in her mind that it will he harmfid or injurious to |lm with
! .

her hushand: / i
|

() [*il!**] ;
() ifhe huwum ather wife living: ‘
te) ifhe kee )1\ a concttbine in the xsame howse inawltich his wife n‘/nmg or

habitnally rlsides with a concubine elsewhere;

|
|
|
i 12 |
1
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i
|
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() ifhe has ceased.to.be a-Hindu by-conversion-to another.religion;

() ifthere is any-ather. cause; Jus'nfvmg Iivmg separately:

(3) A Hindu wife shall. not be- entiiled fo: Separale. residency and
nmaintenance fronr her husband if:she-is unchaste or.ceases 10 be a-Hindu
by-conversionto.anather religion:”

The distinction:between maintenance-under HMA .and HAMA is that the
right under Section 18 of HAMA s available during the subsistence of a
marriage, ‘without any matrimonial proceeding: pending between the parties.
Ongce there'is:a-divorce, thewité has'to seek relief under Section 25 of HMA. ?

‘Under HMA;, .-;‘iilier; the-wife, or the: husband, may -move for judicial
separation,. restitution- of conjugal rights, dissolution :of 'ma-ttiagei payment of
interim maintenance:under:Section:24, and permanent.alimony under Section 25

of the Act, whereas under Section 18 of HAMA; only a -wife may seek

.maintenance..

The interplay between the claim for maintenance under HMA and HAMA
came up for consideration by the Supreme Court in Chand Dhawan v Jawaharlal
Dhiavwan.’ The Supreme Court, while considering theVarious laws relating to-
marriage: umongst--l—lin__‘dus,- discussed the'scope.of applications under the HMA
and HAMA-in the following words :

“23. ...Section I8(1) of the Hindu Adoptions and Maintenance Act, 1936
entitles a Hindu wife to_elai m_maintenance fiom. her husband during her
hle-ume Sub-.sccli(m (2) -of Section 18 grants her the_right_to._live
i e ifhe s guilty of any

g

eparately, witliout: or Ziting her cluinrto-maintenan

of’ the nusbehcrwou emmzer aledjherem or.omaccoi! of his.being.in.one.of
objectionable condilions as-mentioned therein. So while sustaining -her
martiage .and preserving. her mavital statis; the avife is. entitled to.claim
mdinlenance /ram her Ims‘band On the other: hand under_the Hindu

J q¢t, oy maintenance. pendenle /ue 4y

,slandg' dm solved bv a decree ol nu!lllv or dn:m e, wuh OF I uham her
consent, Thuswhen hermarital stcttus is:.10 be affected o dz.srupted the-court
does: 50-by pussing-« decree for-or against-her. On-or al the time of the

V Papditraw Chimaji- Kalure v Gayabai2002) 2 Mah L1 §3.
1(1993) 3 SCC 406,
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happening of that event. fhe court being seized of the matier. invokes it
ancillury or incidental power to grant permanent alimony. Not only that,
the court retains the jz/zmllclum al subsequent stages to fulfill this
incidental or ancillary oblu:amm when moved by an application on that
hehalf by u party vn/ule«! 1o relief. The court further retains the power 1o
change” or alter the nrdw in view of the changed circumstances. Thus the
whole exercise is w uhm, the gammir of a diseased or « broken marriage.
And.in order to avoid conflict of perceptions the legislature while codifving
the Hindu Marriage Act preserved the vight of permanent maintenance in !
tivour of the hushand ér the wife_as the case may be. dependent on the |
court passing a decree pf the kind as envisaged under Sections 9 to 14 of

the Act. Inother words Without the marital staus being affected or; dispuied |
by _the matrimonial vc(‘i'm'/ under_the Hindu Marriage_Act_the _claim of'|
permanent_alimomy was not_to he valid as ancillary or_incidental 1o such |
affectation or disruption, The avife's claim to maintenance necessarily has |
then to_be agitated wider the Hindu Adoptions and Maintenance Act, 193 (j[’
which is u /c';zisluli\J measure later in point of time than the Hindil

Marriage _Act. 1953 though _purt _of _the xum(' socio=legal  sche nul

revelutionizing the !m‘l applicable 1o Hindus...

(emphasis supplied )'

Seetion 19 of lhc,ll/\M/\ provides that a widowed daughter-in- la}\ may
claim maintenance Irum hu father-in-law i (i) she is unable to nmmlmn!ﬂnu\dl
out of her own carnings or other property: or. (ii) where she has no pmﬁcrt\' ol
her own, is unable to nlhtam maintenance: (a) from the estate of her hust‘mnd or
her father or mother. m’ (b) trom her son or daughter. il any. or his or her estatc.

r

Section 20 of ]lb\M/\ provides lor maintenance of children dfnd aged
parents. Scction 20 c.-.-n!sts a statutory obligation on a Hindu male 10 nmmmun an
unmarried daughter. \yho is unable to maintain hersell out of her own ,Ic.umm_x
or other property. In ;4bl11/(7.s‘/m v Parkash & Ors.. a three-judge th,Lh of this
‘Court held that Sec.won 20(3) is a ru.oumtmn of the principles of I{mdu law.
‘particularly the ohlmhtmn of the tather to inaintain an unmarried ddlth(L‘l The
nth is absolute undpr personal law. which has been given statutory l“«.coszmlmn
by this Act. The Coim noted the distinction between the award of m.nntcn.mu
to thldrcn u/S. 125 Cr.P.C.. which limits the claim of mamtcnunw to a child.

unul he or she dtldlhs majority. However, il an unmarmd daughter is by reason

- ofany physicalor mcnldl abnormality-or injury. unable to maintain helscll under

Section 1251 )c). ‘lh\. father would be obligated to maintain her cynn afier she

}

* Decided on 15.10.2620 in Criminal Appeal No.615:2020, !
. ! .
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has attained majority, The maintenance .contemplated under HAMA is a wider
concept. Section 3(b) contains an inclusive dehinition of maintenance including,
marriage expenses. The purpose and object of Section 125.Cr.P.C. is to provide
immediate relief to-the wife und children in a summary. proceeding, whereas
under Seetion 20 read -with Section 3(b) of HAMA, .2 much larger right is
contemplated, which requires determination by a-civil court.

Section 22 provides for maintenance of dependants. Section 23 provides
that while awarding: mamtenance the Court shall have.due.regard to-the criteria
mentioned therein ;.

) “23. Amownt -of ) maintenance, -
(1) It shall be n the discretion of the court to.determiine whether any, and
if so what. mainternance shall be awer ded ritidler the. provisions of this. Act,
and in doing:so, the court shall-have due regard to the consicles ationset out
in sub-section (2) arsub secliou (3) as: Ihe case’ mav be S0 fa: as.they are
“applicable, ~ - B T

(2) In.determining the amount.of maintenance, if-any, to be awarded to a
wife, children-or aged or infirm parents under this Act. regavd shall be had
10—
(a) the poyition and status-of the parties;
(d) the reasonable:wants of the claimant;
(¢) if the claimant is ing separately, whetlier the-claimant is Jstified in
doing so;

j (d) the value of the elaimant’'s property-and any income derived fiom such
property, or frantthe-claimant's own earning wr-fronranyother source:
(e) the mimber.of persons entitled la"-'nrainlehanc@ under this. Act.

(3) In delizrmii-zing the amont of maintenance, ¥id any. to.be awarded (o o
dependant under this Act, vegard:shall be had 10—
fa) the net value of the: estate of the decegsed fier providing for the
pavinent of his.clebis;
() the: provision; i any, made under a will of the deceased in respect, of
the dependant;
fc) the degree of telationship hetweeni.the two;
(d) the reavanable vanis of the. dependant;
(¢) the past velations bepween the.dependant and the deccmed
(1) the value of'the pr. operty of the depemium and-any income derived firom
such property, or from his or-her eqraings or Jrom any other-course:

(@) the number of dependlants entitled 1a mmmenmtce nder-this det.™




(d) Section 125 of !lhe Cr.P.C. .
Chapter l’l;\' of Code of Criminal Procedure. 1973£ provides for
maintenance d‘f wife. children and parents in a xummah proceeding.
Maintenance under Scction 125 of the Cr.P.C. may be Ll‘nm}.d by a person
irrespective of (hc religious community to which they belong. ll he purposc and
object of Seetign 125 Cr.P.C. is to provide immediate relief to ¢ aiu applicant. An

application unJu‘ Section 125 Cr.P.C. is predicated on two chdmnns () the

husband has sdlitmcnt means: and (i) “neglects™ to maintain his wile. who is

unable to m.cnnl‘nn herselt, In such a casc. the husband may h? directed by the
Magistrate to ba) such monthly sum to the wile, as deemed hln Muaintenance is
awarded on lh}: basis of the financial capacity of the husband ahd other relevant
factors. ! I‘

The re}mcdy provided by Section 125 is summary in' nature. and the
substantive dispulcs with respect to dissolution of marriage ¢ ,hn be determined

by a civil court / family court in an appropriate proceeding. :fuch as the Hindu
|

Marriage Act. 1956. !
i |

In Bhbgwan Durt v Kamla Devi® the Supreme Court held that under

l . .
.Section 125(1) Cr.P.C. only a wife who is “unable to maintain herself™ is entitled
| i
. v |
seck nmm‘lcmmce. I'he Court held : !
|
19 The object of these provisions _heing to_prevent yuagraney daml
|
dumlulmn the Magistrate has to find out us 1o what iy )t‘(lllI}Lt”)\ the wite
o mum/am a standard of living which is neither luxurious hur PELrions,
but iy J"O(IL‘.\II} consistent_with_the_status_of the family. } Nie needs and
requir emcnls af the wife for such.moderate living can be fa/) "Iy defermined,
only if }Irer separate income, also. is taken into account 1o 'elhcl with the

earningys of the hushand and-his conmitments.”™ ’
templiasis supplicd)

|
Prinff to the amendment of Section 125 in 2001, there !\vz\s a ceiling on the
amount wh"lich could be awarded as maintenance. being Rs. /300 ~in the whole™,
In view of the rising costs of living and inflation rates. the ceiling of Rs. S00 was
done away] by the 2001 Amendment Act. The Statement off }';)bjecjts and Reasons
of llw'/\m':ndmcnl Act states that the wife had to wait !br{scvcreﬁ years before
| ' ;
“(1975) 2 SCC 386, . o

1
! |
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being granted maintenance. Consequently, the. Amendment Act introduced an

express provision for grant of “interim maintenance”™. The Magistrate was vested

with the power to.order. the respondent to mak_d a.monthly allowance towards*
interim maintenance during the pendency of the petition.

Under sub-section (2) of Section 125,.the Court is conferred with the
discretion to-award payment of mdintenance-either from the date-of the order, or
from the date of thie:application.

Under the third proviso-to the amended Section :125, the application tor
grant.of interim maintenance must be disposed ofas far as possiblewithin sixty
days’ firom the date of service of notice on the respondent.

The-amended Section'125 reads as-under-

*1 25 Or(ler far mamtenance ¢ f wivesy cltildreu iand parents.
i il glects orrefuses-(o malplain-

{h) his hm?mrale or_illegitimate_minor - child, w helhe/ married_or_not,
mable 1o maintain-itself, or

(c) his legitimate or llleumnme child (not being-a marr ied daugliter) who
has attained majority, where such child is, by reason-of any physical or
mental abnor. malm' or.injury unable 1o-maintgin-iself; .or

(d) his fathi-or, molker zmab]e to maintain himsélf or herself,

a Magisirate of the first class may, upon prodf of such neglect or refissal,
order such person to.make a monthly allowance for the:maintenance of his
wife or Mlchclnla' ..'alher or molhe; al such mmuhly mle assuch Magistrate

Provided ﬁu ther:. lhal lhe Maenl:uw may, dm mc lhe pendeney_of the
pro¢ eedmg regarding: mon(bh' allowtmce forthe nmmlenance ander s
suh-section, md i uch person. 1o make a mon!hlp a!Iaw lnr lhe interim

PI uwded also (Iza/ G appluarum 1m' th’ Jnamhlv al/mrance jm Ilze iinterim
7 cof procecdipng under tlie second proviso shall, as
disposed af withinsixty days fi' ani-the date.of the service

ur as poysible, be,

(R .'.3'-:» h

ofnotice of the (mp7:catwn fo-stich person..
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Ir.\/)/ummmz = For the purposes of this Chapter,-

(@) "minor™ means o person who, under the provisions of the Indian

A ulmm Aet, 1875 (9 of 1875); is deemed not 1o have a tained his majoriny:
lh) “wife" inclides a woman who has been divoreed h\'. or hay obrained a
dn\nm e from. her husband and has not remarried, “;

’)\ Ay such alloveance for the maintenance or interith maintenance and
c\ﬂanv of proceeding shall be payable from the date n} the order, or, if so
nnlb; ed. from the date of the application for mmmémmcu or interim
mmhlenam e and expenses of proceeding. as the case meay: be.

13) }('um-' person so ordered fails vithout sufficient cuu#e to comply with
the ouIer any such Magistrate may, for every breach of the order, issue u
wary kml Jor levying the amount due in the mamer provide: } for levving fines,

um{rhm sentence such person, for the whole, or any /m/) of eacl month's
allnuium Jor the maintenance or the interim mumlunmu1\um1 expenses of

pr numllm: as the case may be, remuining unpaid afier !/u’\c'\'uulmn of the

muluhl to imprisonment for a werniwhich may extend to orig month or until
pu\'muhf if sooner made.

'
!

Prov ul&‘d that no warrant shall be issued for the recovery \()f any amonnt
due undler this section wiless application be made 1o the Court 1o levy such
amowntwithin a periad of one year from the date on which it hecame due:

Prov ldctl/m ther that if such person offers to mainicin his »w 1)' on condition
of her hwnqmlh him, andd she refises 1o live with hin, such /\]uum/ die may
cmmdcr\am grownds of refusal stated by her, and may make uh order wnder

this .\cclmn nonwithstanding such offer, if he is satisfied llzuA there is just
groind. for so doing. |

i
J . , |
Explanation. - If @ hushand has contracted marriage with andther woman
|

or keepys d, mistress, it shall be considered to be a just L:mmul/m hiswite's
refusdl to Ym with him. !

. . o
(4) No n'//é shall be entitled 10 receive an alloveance tor the maintenance or
e .

interim ma?n!unwwa umd expenses of proceeding, as the case ml'l,\' he, from
her husbantd under this section if she is living in adultery, or if, Without any
sufficient reason, she refuses to live with her husbund. or if they, are living
separately By mutual consent.

i

(31 On /Jrrm?'rhul any wife in whose favour un order has been miltde under

this uumnl} living in adultery. or that without sufficient reason \)h refises

1o live with \her hushand, or that they are living separately hn' muniiel
“vonsent, the Magistrate shall cancel the order.”

', {emphasis s!hpplied)
'. 1

In Chatur hhu/ v Sitabai’ this Court held that the ob;ect of \1 aintenance

proceedings is not to punish a person for his past nes..lu.l but to prev ém vagriney
a
x

) i
TL2008) 2 SCC 36, i

|
i

t .
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and destitution of a-deserted wile by providing.her food, clothing and shelter by
a-speedy remedy. Section 125 of the Cr.P.C. is :a measure of social justice
especially enacted to protect. - women. and children, and falls within the
constitutional .syweep of Article 15(3). reinforced by Atticle 39 of .the
Canstitution.

Proceedings. under-Section 125 of the Cr.P,C. are summary in nature. In
Bhuwan Mohan Singh v Meena & Ors.® this Court.heldthat Section 125.of the
Cr.P.C. was conceived to ameliorate the:agony,.anguish; financial suffering of a
woman 'whohad lefi hier matrimonial home, so that some suitable arrangements
could be: made toenable her to sustain herself and the children. Since it is the

sacrosanetduty ofthe husband to provide financial support to the wife and minor

‘children, the husband:was required to earn mioney even by physical labour, if he

is_able-bodied, and could not avoid his._obligation, except on any legally
permissible ground.mentioned-in the statute. .

~ The issue whether presumption of marriage arises when parties are in a
live-in -rclationsh’ipy for:a long period of time, which would give rise to a claim
wS. 125 Cr.P.C, came up*forfcgnsidcmtion;in.CIzamnw;ziya,v Virendra Kumar
Singh Kushwaha & 4nr.? before the -Supreme Court, It was held that where a
man and a woman. have cohabited fora long period.of time, in the absence of
legal necessities -of @ valid marriage, such a woman would ‘be entitled to
maintenance. A man should not be allowed to benefit from legal loopholes, by
enjoying the advantages of'n de Jacto-matriage, without-undertaking the duties
and obligations of such marriage. A broad and. expansive interpretation must be
given.to-the.term *wife,™ to include even those cases vhere a man and woman

have been living tegether as hisband and wife for a -reasonably long period of

time. Strict proof of marriage should not be a pre-condition for grant of

maintenance w/S. 125 Cr.P.C. The Court relied on the Malimath. Committce

Report on Reforms of Criminal Justice System published in 2003. which

¥(20)5).6 5CC-353.
P01 SCC AL e :
This judgment-was referred to a-larger beneh.




recommended that cvldcnd'e regarding a man and woman living together for a

reasonably long period. !bhOll]d be sullicient to draw the pxequmplmn of

|
i
|

nwar l'l'lQL !

The law presumes in [la\ our of marriage. and against concubinage. \\iun a
man and woman cohabit Lkmlnumush for a number of vears. Unlike m.lumbnnml

proceedmas where strict prnol of marriage is essential. in proceedings u/S 125
Cr.P.C. such strict standarrd of proof is not necessary. ! }
(e) Protection of Women ﬁlnm Domestic Violenee Act, 2005 (“D. 1" 1(!")
The D.V. Act elbnds on a separate footing from the Taws dnsumul
“hercinabove. The D.V, l/\u provides relief to an aggrieved woman \\ ho is
subjected to “domeslic MO]EI‘!CL The “aggricved person™ has been dchmd by
Section 2(a) to mean ank woman who is. or has been. in a domestic rclalrmnshlp
with the respondent. dnd alleges to have been subjected to any act of dbmum
violence. Section 2(1) (ﬁt.llm‘\ -domestic relationship™ to include a n.l.xponslnp
between two persons \\hn live. or have at any point of time lived lol_Lter in
shared household. \vhqn they are related hy consanguinity. marriage. orf through
|
a relationship in the na!nurc of marriage. adoption. or are family mcmhg:*rs living
102ether as a joint Iamll\ %

Section 2(q) nl the Act defined “respondent”™ to mean an ddiull male
person” who is. or !‘ms been, in a domestic relationship with the f\us_nc\ul
woman. In Hiral P. Ha/mm & Ors. v Kusum Naronamdas Har \n/d & Ors.,
this Court held (hal,th«. ‘respondent” could also be a female in a' domestic
relationship with thcilaggricvcd person. Section 3 of the D.V. Act gwet1 a gender-
neutral definition ‘I'o ~domestic violence™, Physical abuse. \'erljml abuse.
emotional abuse untli cconomic abuse can also be inflicted by wunrcn against
other women. [ \'cnl sexual abuse may. in a given fact urcum\l‘mu} be by one
waman -on .\nuthu.i Seetion 17(2) provides that the aggrieved pelsoh cannot be
evicted or g\cludéd from a “shared houschold”™. or any part oft it by the

“respondent”, m\J in accordance with the procedure umhhshtd by law. It
l

I
i -

" Kamala & Ors. v, .'\I.}\'. Mohan Kumar (2010 11 SCC 491,
Y2016 10 SCC 163,
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“respondent™ is 10 be.read -as only -an adult: male:person, women who-evict or
exclude the aggrieved person would.then not be covered by the ambit of the Act,
and defeat the very ‘object, by putting forward female persons who can evict or
exclude the aggrieved woman from the shared household. The Court struck-down
the words "adult male™ before the word “person™ in Section 2(g) of the 2005 Act.
and deleted.the proviso to-Section 2(q). as.being contrary. to the object of the Act.

The-expression “relationship in the fiature of mairiage™ as being akin to a
common law. or a de fucto marriage, came-up for consideration in' D. Felusamy
v D. Patchaiammal . 1t was opined that a common: law marriage is one which
requires:that although a-couple may:not be formally married : (a).the couple hold
themselves out to-society- as being akin to spouses;: (b):the: parties must be of
legal age to marry; (¢) the parties must be otherwise qualified to.enter into a legal-
marriage, including being unmarried; and (d).the parties must have voluntarily
cohabited, and held themselves out fo. the world as being akin to spouses for a
significant period of time., However, not all live=in rclationships would amount
toarelationshipinihenatyre of marriage:to avail the benefit of D.V. Act. Merely
spending  week-ends. ‘together, or'a one-night stand, would not make it a
“domestic relationship™.

For a live-in relationship to fall within the expression “relationship in the
nature-of marriage™;:this Court in Indra Sarma v. 1’1& V. Sarma'? laid down the
following guidelines : (a) duration of period of relationship; (b) shared
household; (c) domestic arrangements::(d) pooling: of resources and financial
arrangements; () sexual relationship; () children; (g) socialisation in public and
(h) intention and conduct of'the:parties. The Court held that these. guidelines were
only. indicative, and not exhaustive.

“Domestic violence™ has been defined :in Section 3 .ol the Act, which
includes economic abusc as defined in Explanation 1 (iv) to:Section 3, as :

“Economic abuse wlhich means deprivation of all or any economic or
Jinancial resources, 10 whichthe aggrieved person Is-entitled under any leny
wr-custon, whether payable under-an: order of a Court o1 otherwise, or

1(2010) 10 SCC 469,
13(2013) 15 SCC 755,



which the aggrieved person requires out of necessity. including but not
limited to houschold necessitios for the aggrieved person, or her children.”

Section 17 by a non-ubstante clause provides that notwithstanding zm_\'ll,ging
contained in any other law for the time being in foree, every woman ina domestic
relationship shall have the tight to reside in the “shared houschold™. irrcspcc&ivc

|

of whether she has any right. title or beneficial interest in the same. ScclimP 17

reads as : |
“17. Right to reside in o shared household:
(1) Notwithstanding anything comained household: in any other luw for ‘
the time being in force, every woman in a domestic relationship sShall have
the right to reside in the shared household, whether or ot she has any right,
title or heneficial interest in the same.
(2) The uggricved [k’z'.s')'m shall not be evicted or excluded from the shared

household or anv part of it by the respondent save in accordance with the

O
|

procedure established by lav. ™

Section 19 deals \\'ilhi residence orders. grant of injunctive reliefs. of for
alternate accommodation / payment of rent by the respondent.

A three-judge bench oli this Court in Sarish Chander Ahuja v Sneha . llliz/u
hus overruled the uudumLm in S.R.Barra v Taruna Barra,'® wherein a two |ud0c
beneh held that the wile is entitled to ¢laim a right of residence in a ~shared
houschold™ u/S.17 (1). whiph would only mean the house belonging to. or taken

on rent by the hushand. or h\c house which belongs to the joint family of wihich

the husband is a member. In Sarish Chander Ahuja (supra). the Court hastheld

that although thejudgmcnt‘; in S.R. Batra (supra) noticed the definition of sh'urcd
N [ e . . I
household under Section 2¢s). it did not advert to different parts of the definftion.
which makes it clear that there was no requirement for the shared household to
be owned singly or jninlly‘, by the husband. or taken on tent by the husbm}d. I
the interpretation given in !T R. Batra is accepted. it would frustrate the objdct of
the Act. The Court has taken the view that the definition of “shared houselLuld"
. | .

! . !
|
" Pecided on 15102020 in € A| Mo, 248372020 by o beneh comprising ol Hon“ble Justices lL\\.h.»L

Bhushan, R. Subliash Reddy and MR Shah.
O007) 3 SCC 16Y, } '
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in Section. 2(s) is an exhaustive. definition. The “shared household” is the
housghold which is the dwelling place of the aggrieved; person:in present time.
If the-definition.of “shared household™ in-Section 2(s) is read. to-mean all the
houses where the aggrieved person has lived in a domestic relationship-alongwith
the relatives of the husband, there will be a number of shared households, which
was never contemplated by the legislative scheme. The. entire- scheme of the
legislation is to provide immediate relief to the.aggrieved person with respect to
the:shared household where the a ggrieved woman lives. or has lived: The use of
the expression “at any stage: hay lived”, is with the intent of not denying
protection to.an aggrieved woman merely on the-ground that:she was not living
there on the date of the-application, or on the date when the Magistrate passed
the: order wS. 19; The words “lives, or at any stage has lived in a domestic
relationship™ has to be given its normal and purposeful' meaning. Living of the
woman in a household must refer to a living which has some permanency. Mere
fleeting or-casual living at different places:would not make it a shared household.
The intention of the partiesand the nature.of living, including the nature of the

household, must be.considered, to: determine as to-whether the parties intended

'lo treat the premises as a “*shared. household” or:not. ‘Section 2(s).r.w. Sections

17 and- 19 grant an-entitlement in:favour-of an aggrieved woman to the right of”
residence in-a “shared houscheld”, irrespective of her-having any-legal interest
in the same-or not, From the definition of “aggrieved person™and “respondent™.
itwas clearthat :

(1) itis notthe:requirement of law. that:the-aggrieved person may cither
own the premises Jointly: or singly; or by tenanting it jointly or
singly:

(i) the houschold may belongto a joint family of which the respondent
is a member, irrcspective of whethersthe respondent.or the aggrieved
person haszany right, title; or interest.in the.shared houschold;

(iii)  the shared household may either be owned; or tenanted by the

respondent sinigly or jointly.

23




The right to residence w/S. 19 is. however. not an indefeasible| right.

especially when a daughter-in-law is c¢laimin

g a right against aged parchts-in-

law. While granting reli,L:l' wS. 12 of the D.V. Act. or in any civil pmcc|‘cding. .

the court has to balance ﬂ‘ie rights between the aggrieved woman and the parents-

in-law.

|

Section 20 provides tor monetary relief to the aggrieved woman : {

*20. Monetary relicfs.-
(1) While disposing of an application under sub-section (1) of section 12,
the Magistrate may direct the respondent to pay monetary relief 1o mect thie

. e . . |
[AYUYIATAY incurred and Inssey .\'u//('rw/ My the agericved erson and any
|

child ef the agerievedpoerson as a result of domestic violence and such reli J./'

mey include, but is por limited to. -

() the loss of earnin

Y

Q]

g

(h} the medical expenses:

(e)the losy cansed

s fo destruction, damuage or removal of any propert

from the control of the agerieved person: and

(d) the mainténance ﬁwr the aggrieved person as well as her children, if ainy.,

including an order u

wler o in addition 1o an order of maintenance under

section 125 of the

de of Crimingl Procedure, 1973 (2 of 1974) or qiy

other leny for the time heing in force.

} . , , |
(2) The monetary relief granted wnder this section shall be adequate, fair

and reasonable _and

, . e s . |
consistent with_the standard of living to swhich the

agurieved person iy ¢

1ecusionied.

o . ! , |
(31 The Magistrate shall have the pover wo order an appropriate lump sumi
pavment or monthly pavments of maintenance, as the nature aned

circumstances of the

'*usv muay require.”

{emphasis supplicd)

Section 20(1)(d) provides thai maintenance granted under the D.V. Act to

an aggricved woman an
order of maintenance aw

in foree.

li children. would be given effect to. in ﬂdditiml
i

{o an

Prdcd under Section 125 of the Cr.P.C.. orany ot]r‘:r fiw

Under sub-section (Ik ) ol Section 20, the Magistrate may direet the engployer

or debtor of the respondént. 1o direetly pay the aggrieved person, or depogit with

the court a portion of the

wages or salaries or debt due to or accrued to th«} credit

of the respondent. which amount may be adjusted towards the monetary relict

pavable by the responde

|

i

|
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Section- 22 proyides that the:Magistrate a4y pass.an order directing the
respondent to. pay- compepsation and.damages: for the iinjhr_i_cs, including mental
torture ‘and emotional distress, caused by the acts of domestic violence
perpetrated by the respondent.

Section 23 provides that the Magistrate may grant an ex parte order.
including an order under:Section-20 for monetary relief. The Magistrate must be
satisfied that the .application filed by’ the aggn,jfi_eyedl woman discloses that the
respondent is committing, or has committed an act of domestic violence. or that.
there is a likelihood that the respondent.may commit.an act of domestic violence.
I.n,,such a case, the Magistrate is empowered to.pass:an exparfe order on the basis
of the affidavit of the:aggrieved svoman.

Section 26 of the D.V. Act-provides-that an_y.rél_i(;f available under Sections
18; 19, 20, 21 and 22 may also.be sought in uny legal proceeding before- Civil
Court, Family Court or Criminal Court. Sub-section (2) of Section 26 provides
that the relief mentioned in sub-section ;(_1:)="ni_a1jy be sought in-addition to. and
alongwith-any rbth:er reliel that the'aggrieved person may. seek in a suit or legal

proceeding before a civil or criminal court. Section 26 (3) provides that in case

any relicf-has been obtained by the aggrieved person: in any proceeding other

than procecdings under this Act, the aggrieved woman would be bound to inform
the: Magistrate of the-grant of such relief.

Section 36 provides that the D.V. Act shall be in addition to, and not in
derogation-of the provisions of any other law for the time being in force.

Conflicting judgments on overlapping jurisdiction

Some.High Courts haviitaken the viewthat sinceeachproceeding is distinet
and:independent of the otlrer; maintenance granted in one proceeding cannot be
a‘dj-usted or set-off in the.other. For instance, in Ashok Singh. Pal v Manjulata '
the Madhya Pradesh High Court held that the remedies available to an aggrieved
person under S. 24 of the HMA is independent of 8. 125 of the Cr.P.C. n an
opplication fi led by the husband for adjustment.of the amounts awarded in the

two proceedings, itWas held that the question a8 toravhiether adjustment is to be

AR 2008 MP 139,




(ii)

I !

granted. is a matter of nudlcml discretion to be exercised by the Court. "[ here is
nothing to suggest as a |thumh rule which lays down as 2 mandatory n.quuunent
that adjustment or dedqelmn ol maintenance awarded w/S. 125 Cr.P.C.must be
oll=set from the umoun% awarded under S.24 of the HMA. or vice \'crsu,"i

A similar view \il'us taken by another single judge of the Madhya i:Pmdcsh
High Court in Mohan S“h ‘wroop Chauhan v Mohini."" '|

Similarly. the CdlLLIlld High Court in Sujit Adhikari v Tulika 4d,/ulum
held that adjustment is ilmt a rule. It was held that the quantum of nmin\!lcnnmc
determined by the Cnunj| under HMA is required to be added to the (.]lllll';lllllll of
maintenance w/S. 125 Cr.P.C. !

A similar view h“us been taken in Chandra Mohan Das v T apu!/i Dus"
wherein a challenge \\';152|1xade on the point that the Court ought to have ah_inxstcd
the amount awarded in a"pmcecding under 8,125 Cr.P.C.. while dutcrmin}v_ing the
maintenance o be .l\\drdgd under 8.24 of the HMA. 1953, It was held llml the
quantum ol m.nnlumnu determined under S.24. of HMA was to be p.ud in
addition to the mamlcnm}ce awarded in a proceeding under 5.125 Cr.P.C ;{

On the other hund". the Bombay and Delhi High Courts. have held ﬁl\;lt in

case of parallel pmccudmgb adjustment or set-off must take place. f

l'hc Bombay Hl"h‘ Court in a well-reasoned judgment delivered in J ishal

v dparna & Anr..*" has l.lkcl1 the correct view, The Court was (,onsldcrmu the

r

issue whether interim m‘onlhl\-' maintenance awarded under Section 2‘? rAY,
Section 20 (1)d) of the rl) V. Act could be adjusted against the mamldmnu.
awarded under Section IZD Cr.P.C. The Family Court held that the order [‘?:d.\.\kd
under the N.V. Act and {lhc Cr.P.C. were both independent pmcccdingé. and

: d. " . . . Lo
uc[mstmem was not pcrmns‘«uhlc The Bombay High Court st aside the ;udnmcm

ofthe F amily Court. and h&ld that Section 20(1)d) of the D.V. Act makes allduu

that the maintenance s.r.mllul under this Act. would be in addition to an nrdu of

maintenance under Scctmq 125 Cr.P.C.. and any other law for the time he.mg. in

',
|
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force. Sub-section (3)-of Section 26 of the:D: V. Act enjoins:upon the aggrieved

person to inform/the MagiStrat'e. it she has-obtained any relief available under

Sections 18, 19,:20,21 and 22, | inany-otherlegalproceeding filed by her, whether
before a Civil Court. Family Court, or-Criminal:Court. The object being that
while granting reliefunder the D.V, Act, the.Magistrate shall take into account
and:.consider-if any-similar:relief has.been obtained by the: aggrieved person,
Even though proceedings under the D:V.. A¢tmay be:an'independent proceeding.
the Magistrate cannot ignore the maintenance awarded in any- other legal
proceedings, while determining whéther over and above the maintenance alrcady

awarded, .any further:amount was required. to be granted for reasons to be

recorded in wrifing.

The Caurt observed :

and ﬂw-m‘liu,s'l-iuem c'm he. ‘allawed*of I
cmwum Though 4 j

.gy occedmg o
(emphasis supplied)
1t was held that while. determining the quantum:-of maintenance awarded
u/8:125- CEP.C., the Magistrate. wauld take into consideration the interim
maintenance awarded to the nggrieved womanunder the D.V. Act.

The issue’ of overlapping jurisdictions under the HMA .and D.V. Act or
Cr.P.C. came: up for ‘consideration before.a-division bench: of the Delhi High
Court in RD v BD* wherein the Court held that maintenance granted to an
aggrieved: person under the DV, Act; 'would be in addition to an order of
maintenance w/S. 125 CrP.C.. or under the- HMA. The legislative mandate
envisages grant of maintenance to the wife undeivarious statutes. It was not the
intention of the legislature that once an order is passed in either of the

nm’inten‘auce'pr.oceedi‘n_gs;.fth'eaord‘er--would debar re-adjudication of the'issue ol

22019 VI AD (Dethi) 466.




maintenance in-any other procecding. In paragraphs 16 and 17 of the judgment.
|

.

it was observed that :

“16. 4 conjoint reading of the afpresaid Sections 20, 26 and 36 of DI et ‘

. l . . . . . .
would _clearly establish _that _the _provisions_of DI Act_dealing with

to_the provisions of other laws and
nted to the agarieved person (s) under the
1

maintenance_are supplementar
therclore mainienance can he gre
DI Actsehichwould also be in addition to anv order of maintenance arising

eut of Section 125 of Cr.P.C.
I

17 On the converse, it any umj/c'r iy passed by the Family Court under J,
Section 24 of HMA. the same wauld nor debar the Cowrt in the procecding:
arising outof DV Act or proceedings under Section 123 of Cr.P.C. institned ’
hy the wife:aggrieved person c/{u’ming maintenance. However, i cannol he
laid down as_a proposition of lave that once an order of maintenance hus
been passed by any Cowrt thenlthe same_camot_be re-adindicared upon by
any other Court, The /cs:islum}c' manduate envisages grant of maintenance
to_the wife under various stdtutes such as HMA, Hindu Adoption and
Muintenance Act, 1936 1/1«;‘!1‘!’13‘«:{2(1;‘ referred to as "HAMA'), Section 123 of
CrP.C.as well as Section 20 df DI Act., As such vavious statutes have been
chiacted 1o provide for the ll)({rilllullt’lll('L’ (o the wife and it is_ novhere the
intention of the legislanre thlit once_any order_is passed_in_cither of il
proceedings, the said order \31'1»(:h/ debar re adjudication of the issue of ‘

maintenance in any other Cotrt.”

! (emphasis supplied) ‘
1 B
! |

The Court held that u/S. ;LZ-H( Id) of the D.V. Act. maintenance awarded

to the aggrieved woman under the D.V, is in addition to an order of maintenance |
1

srovided u/S. 123 Cr.P.C. The frant of maintenance under the D.V. Act would
I £

not be a bar to seek nmntcn.an¢ u/S. 24 of HMA.
I
Similarly. in Tanu\/uee & Ors. v A.8.Moorthy.** the Delhi High Lourtu'

was considering a case where 1lhc Magistrate’s Court had sine die adjourned lhp
) |

o - RY -I . .
proceedings w/S. 125 Cr.P.Uy on the ground that parallel proceedings for

|
i i
- maintenance under the D.V. f}‘c( were pending. In an appeal liled by the wily

‘before the High Court. it was Iiuld that a reading ol Section 20¢1)(d) of the D.VL

Act indicates that while cnnsnbcrmn an application u/S. 12 of the D.V. Act. lhb

Court would take into accmml an order of maintenance pww:d ws. 125 Cr.P. U
’ |

; |
018 SUC Onine Del 7074, .’ , !
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(iif)

orany: othet: law-for the time being in force, The:mere fact that two proceedings.

were initiated by a party, would not imply that one aould have to be adjourned
sine die. There is a distinction in the scope.and powerexercised by the Magistrate
under S.125. Cr.P.C. and the D.V. Act. With respect to the overlap in both
statutes, the-Court held :

"3, Reading of Section 20¢1)(d) of the D.¥. Act further shaws that the two
proceedings are independent of each ather anduve-différent scope, though
there is.an-overlap_Insofar: as the overlap is concerned, layw has catered for
Ilml eventuality and laid down that al the time of consideration of an
__ or grant of malmcmmee ander-Section 12 of the D. V. Act, lhc

mainteneuice fived mrdel Sectlon 125 Cr.PiC.. xhal! be:taken.into account.’
(emphasts supplied)

The issue whether maintenance u/S. 125 Cr.P.C. could be awarded by the
Magistrate, after permanent alimony was granted to the wife in the divoree
proceedings, came up for consideration before. the Supreme Court in Rakesh
Malhotrarv Krishna Malfion:a.™ The Court held that once an-ordet for permanent
alimony was passed, the samecould be modified by the same court by exercising
its power u/S. 25(2) of HMA. The Court held that :

~16. Since the Parliament has empowered the Court Under Section 25(2)
of the Act-and kept a remedy intact and made available to.th¢ coneerned
party.secking modification, the logical: sequitur-would be that the remedy
so prescribed ought to e exercised rather than creating nultiple channels:
of remedy seekiing maintenance. One ean: widersiand the sifuation where
considering the exigencies of the situation-and urgency-in the matier, awife
initially prefers an applivation Under Section 123 of the C ode (0 secure
maintenance in: order to sustain fierself. Insuch matters the wife would
certainly be entitledito have a full-fledged.adfudication. in the forni of any
challenge vaised before:a Competent Court either under the Aer Or similar
suelvenactmerits, But the reverse cannot be the accepted norm.”

The Court directed. that the application w/S: 125 Cr.P.C. be treated as an
application u/S. 25(2) of HMA and be disposed of accordingly..
In Nagendrappa Natikar v Neelamma™ this Court-considered a case where

the wite instifuted a:suit under Section 18 of FIAMA, after signing a consent

2 3020'SCC Onloine SC 239,
a4 14 SCC 452
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(iv)

letter in prmeudmei\ wS. 125 Cr.P.C.. stating that she would nnd make any
further claims for lm.untenance against the husband. 1t was hcld that the

proccedings wS. I.JZS Cr.P.C. were summary in nature. and were untcn(kd to
|
by

provide a speedy rmed\ to the wife. Any order passed u/S.
compromise or nth%r\nsc would not foreclose the remedy u/S. 1R ni FIAMA.

In Sudeep C|/mud/mr\ v Radha Chaudhary™ the Supreme Umrl directed
adjustment in a cas o where the wife had filed an application unduhutmn 125
ol the Cr.P.C.. and under HMA. In the 8. 125 proceedings. she had| obtained an
order of nwnlemr}xu Subscquently. in proceedings under the HM/\ the wile
sought alimony. SmLc the husbund failed to pay mainlenance d\\ardul the wile
initiated recovery lpmuuduws The Supreme Court held that 1hcpmumenanu
awarded under bn.tllon 125 Cr.P.C. must be adjusted against the ¢ amioum awarded
in the mummomz}l proceedings under ITMA. and was not to be gix en over and
above the same. | ‘

F Dircctions on overlapping jurisdictions |

It is well sulllul that a wife can make a claim for mamhn.mu under
different statutcx For instance. there is no bar to seek mmnu.nmcc both under
the D.V. Aclt zmd, Section 125 of the Cr.P.C.. or under H.M.AL It wbuid. 10WEVLT.

|
he inequitable LL) direct the husband to pay maintenance und[cr cach ol the
proceedings, ln#cpuldml of the reliel granted in a pru'mus,pmuuhnn i
maintenance is awarded to the wile in o prev iously instituted pmucdm:_ sheis
under a legal uthﬂ'umn to disclose the same in a \ulwsuqucnl/pmu.ulmu for

maintenance. \\1hu.h may be filed under another enactment. Wl}'nlu deciding the

~quantum of m.hmcmnc.u in the subsequent proceeding. the cq\ll court/tamily

court shatl mLc into account the maintenance awarded in mw previously
!
instituted pmcécdmu. and determine the maintenance payable m the claimant.
|
To ov uimmc the issue ol overlapping jurisdiction. and 5\ ‘oid conllicting
orders being ;b.lwed in different procecdings. we direct th‘u!m a subsequent
maintehance pmuulm the applicant shall disclose the prcvxfou: maintenanee

pmcwdmg. .md the orders passed therein. so that the LnurlJ would take into

I
1

|

¥ N oy t
SO07) 11 SCC 280, ,
|

|
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consideration. the.maintenance:already awarded.in the previous: proceeding, and
grant an adjustment or set-off of the said amount, If the order passed in the
previous proceeding requires.any modification or-variation, the party would be

required to move the:.concerned court in. the previous proceeding..

3]




I
(i

(ii)

Payfnent of Interim Maintenance ‘

The proviso to Sec!lion 24 of'the HIMA (inserted vide Act 49 af 2001 we.f.
24.09.2001). and the lhirﬂ provisa o Section 123 Cr.P.C. (inserted vide Act 50
of 2001 we.l. 24.00.‘2()01 ) provide that the proceedings for interim maintdnance.
shall as far as possible, Be disposed of within 60 days™ Irom the date of %;crvicc
of notice on the contesting spouse. Despite the statutory provisions granting a
time-bound period for dl‘\pmal of proceedings for interim maintenance. we find
that applications rumun pending (or several years in most of the Lasle The
delays are caused by varjous factors. such as tremendous docket pressure on the

Family Courts, repetitive adjournments sought by parties. enormous liml: taken

for completion of pleadings at the interim stage itsell. ete. Pendency of

applications for maintepance at the interim stage for several ycars det‘J;ats the
|
very object of the legislation.

At present. the Lquc ol interim maintenance is decided on the basis of

pleadings. where some imount ol guess-work or rough estimation ks place.
s0 as 1o make a /_n‘mm./'bc“w assessment of the amount to be awarded. Illls often
seen that both parties s&bmil seanty material. do not disclose the corrccti details.
and suppress vital in l"orlhmtiun. which makes it difTicult for the Family C:“num o
makce an objective asseksment lor grant of interim maintenance. While there is a
tendency on the part ol'.lhc wilt to exaggerate her needs. there is a currcspmnding
tendency by the husband to conceal his actual income.

It has therefore Pccomc necessary 1o lay down a procedure to sifeamline
the procecdings. since T‘ dependant wife. \\ho has no other source of income,. has
to take recourse to borrpwings frony her parents / relatives during the interr reghum

to sustain herself and the ‘minor children. till she begins receiving interim

maintenance.

In the first instinee. the Family Court in compliance with the mlmdulc ol

Section 9 of the Family Courts Act 1984, must make an endeavour for sLulumnl

of"the disputes. For lh||s Section 6 provides that the State Governmen ﬁ shall. in

consultation with the! High Court. make provision for counseliors lé\ assist

Family Court in the {Jmh.n ae ol its functions. Given the large .md growiny
|

‘o
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(iv).

)

percentage of matrimonial litigation, it has becomenecessary that the provisions
of Section 5 and 6 of the Family Courts Act are given effect to..by providing for
the appbimmc_x_xt of mauriage counsellors in every Family Court, which would
help in the:process-of settlement.

If the proceedings: for settiement. are unsugcessful, the Family Court
would proceed avith the matter on merits,

The party claiming maintenance either as a-spouse, or as a partner in a
civilunion, live-in relationship, common law marriage, should be required to file
a coneise application for interim maintenance with limited pleadings, alongwith

an Affidavit of Disclosure of Assets and Liabilities before the concerned court.

‘as:u.mandatory requircmernt.

On the ba@si’s of the: pleadings filéd by both.partiés and the Atfidavits of

.. Disclosure, the Coust wonld:be.in.a position:to.make-an.objective assessment.of

(vi)

the:approximate amount to be awarded towards, maintenance at the interim stage.

The Delhi High Court in a series of judgments beginning with Puneer
Kaur v Inderjit Singh Sawhney® and-followed in Kusum Sharma v Mahinder

Kumar Sharma® (:Kusum Sharma I’} directed that applications for maintenance

under the HMA, HAMA, D:V. Act, and.the Cr,P.C. be-accompanied with an

Affidavit of assets, income and.expenditire as prescribed. In Kusum. Sharma 11,3
the Court framed a format of Affidavit of assets, income and expenditure to be
filed by both parties at the threshold of a matrimonial litigation. This procedure
was extended to maintenance proceedings under:the Special Marriage Act and
the: Indian: Divorce Act, 1869. In Kusum Sharma 11,%* the Delhi High Court

modified the format of the Affidavit, und.extended it to.maintenance proceedings

-under the Guardians & Wards Act, 1890 and the Hindu Minority & Guardianship

Act, 1956. In Kusinr Sharma 17 the Court: ook notice: that the filing of

Atlidavits ulongwith:pleadings. gave an unfair advantage to-the party who files

*ILR €2012) | Delhi 73,
Y2014y 214 DLT 493.
F12015) 217 DLT 700,

¥ MANW/DLE/2406£2017. ;..
12017~ (2018246 DLT 1.




(vii)

(viii)

(ix)

\)

tribal areas.

’thc.Khams. .l.nn‘m and Garo tribes. In Meghalaya. the youngest

!

the affidavit subscduemh In this judgment. it was clarified that the Affidavit
must be filed sumlllaneuml\' by both parties. In Kusum Sharma I'J*" the Court
consolidated the Imim;u of'the Aftidavits in the previous judgments, and directed
that the same be |l|JL'd in maintenance proceedings. |

Given the vastly divergent demographic profile of our cn@ntry. which
comprises of metropolitan cities. urban areas. rural areas. tribal areas. ete.. it was
considered appropl"iule to elicit responses from the various State FLcgal Services
Authoritics (~SLSAs™). |

This Court l\"idc its Ovder dated 17.12.2019 requested the Nzlitionnl [Legal
Services Authorit).|L (“"NALSA”) to submit a report of the suggcsli‘hns received
from the SLSAs lfor framing guidelines on the Aflidavit of Disclosure of the

i

Asscts and Liabili(ties to be liled by the parties. |

The NALSA submitted a comprehensive report datcd; 17.02.2020
containing suggestions from all the State Legal Service Authoritigs throughout
the country, We ﬁ'!ld the various suggestions made by the SLSAs Lo he ol great
assistance in l‘inu‘izing the Affidavit of Disclosure which can hé used by the
Family Courts l‘nr:| determining the quantum of maintenance to be 1‘|?aaid.

Keeping i:n mind the varied landscape of the couniiv')'. and the
recommcndminn.{ made by the SLSAs, it was submitted that; a simplificd
Allidavit of Disctlosurc may be framed to expedite the process Qf(' determining
the quantum of maintenance. B

We leel that the Affidavit 1o be liled by parties residing ip urban arcas.
would require tolbe entirely difterent from the one applicable tofrural arcas. or

1

f |
For this pPrpOxc a comprehensive Aftidavit ufD;\Llusurd[ ol Asscts and
Liabilities is hc:ix}ng attached as Enclosure 1 and I to this _iudgmc}‘nl.
We have been inlormed by the Meghalava State Legal SerVices Authority
that the State of Mculmla\ a has a predominantly tribal populatmm which follows
a ‘matriline al sy .5110m of society. The population is comprised of uhrcc tribes viz.

d‘-mgh\m is the

‘ |
{

" hecided by the Hc}lhi High Court vicde Tudement dited 060820210,
\ | o :

|
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(i)

custodian ‘of the property, and. takes important. decisions relating to family
property in consultation-with her. maternal ‘lu_lCl_‘gf: The majority of the population
is employed in the unorganized sector, such as agriculture. Under Section 10(26)
ofthe Income Tax Act 1961, the-tribals.residing in:this State-are exempted from
payment of income:tax.

The Meghalaya State Legal Services Authority has: suggested that the

declaration 'in._.Mcghnlayaube: made in-the:format enclased with this judgment as

Enclosure I11.

Keeping inmind the need: for:a unitorm format of Affidavit of Disclosure
of Assets and Liabilities to be filed .in ‘maintenance proceedings. this Court
considers il necessary ta frame guidelines inexercise of our powers under Article
136 read with Article: 142 of the Constitution-of India :

(@)  The Affidavit of Disclosure of Assets :and. Liabilities .annexed at
Enelosures’], IL and II1 of this judgment, as may be applicable. shall be filed
by the parties inall maintenance proceedings; incl uding:pending proceedings
before the concerned Family Court / District Court / Magistrate’s Court, as
the case may be, throughout the country:

(b)  The applicant.miiking the claim for maintenance will be required Lo file a
coneise application accompanied with the Afﬁdavil:ot’Disclos-txre of Assets;

(¢} The respondent must submit the reply alongwith: the Atfidavit of
Disclosure: within -4 maximum period of four weeks. The Courts. may not
grant more, than. two opportunities for submission of the Affidavit of
Disclosire of Assets.and Liabilities:to the respondent:

It 'the respondent delays in filing the reply with the Affidavit, and seeks
more ‘than two adjournments for this purpose. the Court may consider
exercising-the pawer to strike offthe delénce of'the respondent. if' the conduct
is found to be wilful and contumacious in‘delaying the proceedings.*

On the fajlure to file:the: Affidavit within the prescribed time, the Family
Court may progeed to decide the application for maintenance on basis of the

Allidavit filed BY the applicant and.the:pleadinigséittecord;

32 Kanshalya.y.Mukésh .ldin.- Criln'.i'rial' Appeal Nos. 1129:1.130/2019 decided vide Jud pment 24.07.2049.
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(d)  The above lomnh may be modified by the -concerned Courtl., il the
exigencies of a case rcqunre the same. Tt would be leftto the judicial d1s‘uennn
of the concerned (,opll. to issuc necessary directions in this regard.

(e)  [Ifapart from lhqI information contained in the Affidavits of Dis(,‘:losurc.
any  further infonﬁuliun is requircd. the concerned Court nu}i}' pass

appropriate orders m respect thereol.
(H  Ifthereis any dx,snuu with respect to the declaration made in the Amda\ it

ol Disclosure. the aggrieved purty may seek permission of the C ourt to serve

I I
interrogatorics. '.md seek production of relevant documents lrom thelopposite

[

parly under ()rcls,r'\l of the CPC:

On filing of thp Affidavit. the Court may invoke the prov mnns ni Order

X of the C.P.C 0% Section 165 of the Evidence Act 1872, if it usmstderx it

necessary to do qnb

|
The income d( one party is often not within the knowledgae n‘l the other
spouse. The (omrt may invoke Scetion 106 of the I svidence Au 872

necessary. since nhc income. assels and liabilities of the spouse artr within the

person’ll l\nowledﬂn of the party concerned. ‘

course of proceedings. there is a change in the ﬁnancml status

(g)

of any party. m‘ there is a change ol any relevant uruumsunces or il some

new mfurmanlon comes o light. the party may submil Jn amended -

suppluncnlun"'lllldavnl which would be considered by the wull at the time

of final dctcrmjmatmn !
thy The plcadlpg_.s made in the applications for maintenancc and replies filed

shnuld be r-.afmnsnhle pleadings: it false statements and misre prugnmmns

are made. lthmm may consider initiation of proceeding WS, 340 Cr.b(

and for umlglnpt ol Court. !

J

In case th partics helong to the Economically Weaker ﬁx.uplmn\ (EHST).

-
—
~—

or are lwmg, Below the Poverty Line (“BPL™). or are uusual lahom ers. the
n.quncmunuul filing the Afhd'wu would be dispensed with. |

gy The mnk:mwd Family Court / District Court / Mq_mra!h. s Court must
make an cnileavmu to decide the LAL for Interim | \4.nmcn.még by a reasoned

I |
| 1

3() 1
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order, within aperiod of fourto six months:at the latest, after the:Affidavits

of Disclosure have been filed before the coutt.

(k) A professional Marriage Counsellor anust be made available ‘in every

Family Colrt.

Permanentalimony

(i)  Parties may:lead oral and documentary evidence with respect to income,
expenditure, standard of living; etc. before the:concerned Court, for fixing
.'.thc,pcrmmcmzsalim.dhya;p,ay,abk,;.‘tq.a;t;hs;,-gpouse.

(i)  1In contemporary society, where: several ‘marriages do not: last for a
reasoriable length of time, it may be inequitable: to- direct the contesting
spouse to pay permanent alimony tothe applicant for the rest ol her life. The
duration of :the marriage:. -would be a. relevant factor to be taken into

consideration for determining the permanent & alunony tobe pmd

(iii)  Provision for: grant of reasonable expenses: for:the marriage ot chxldren
must be made at the time of determining permanent alimony, wherc the
custody is with the wife. The expeuses».wo,uld' be determined by taking into.
account the financial position of the husband and.the customs of the family.

(iv)  If there are -any’ trust funds / investments created by any" spouse /
grandparents in favour of the .children, this. would also be taken into

consideration while deciding the final child support.
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Criteria ’llfor determining quantum of maintenance

The objective of granting interim / permanent alimony is to enfure that
the dependant spouse |s not reduced to destitution or vagrancy on dcwuxm of the
failure of the marriagy. and not as a punishment to the other spouse. Fhurg is 1o
straitjacket tormula !qr fixing the quantumt ol maintenance to be ﬂ\\atdud

The factors w liuh would weigh with the Court inter alia are lhc status of’
the partics: rnasmmhk needs of the wile and dependant children: whclh«.r the
applicant is Ldll(.dltdf and professionally qualified: whether the .xpphcdm has any
independent source nl income: whether the income is suflicient to Lnﬂhll. her Lo
maintain the same slpnuiard of living as she was accustomed to in her nlmrmmmnl
home: whether the fpplicant was employed prior to her marriage: \f\thlhtl‘ she
was working durin'"‘g the subsistence ol the marriage: whether 1hfL- wife was
required to sacrificd her employment opportunities for nurturing the Ifamily. child

rearing. and Inokmg after adult members of the family: rcasona!hlc costs of

N
]

litigation for a nunL\\ corking wife. ™ ,
In- U(lms/u.lum v dkanksha Jain™ this Court held that ﬂhc [tnancial
position of the p’urenls ol the applicant-wife. would not be m'mcrml while
d;lurmmme the qmnlum of maintenance. An order of interim mdmtcname s
conditional on 1h¢ circumstance that the wile or husband who mal\ks a claim has
no independent uu.oxm sufficient for her or his support. It is o answer (o a
claim of mamlcname that the wife is educated and could suppqﬂ herself. The
court must take i;ntn consideration the status of the parties and (hc[capacﬂ}' of'the
spouse lo- pay ﬂ’or her or his support. Maintenance is depcndexht upon factual
situations: the ¢ uurl should mould the cluim for maintenance b,ﬁm.d on various

factors hlmu.hubclorc it .;
On the ’olhu hand. the financial capacity ol the huslﬁ.md his actual

income. rc:mm}nblc expenses for his own maintenance. and dk‘pend.-ml family

|
lmmbcrs \\hnm he is obliged to maintain under the law. llabuhulu:tan\ would
' 1
| !
! ]
i !

B Refer (o Jashir Nanr Sehgal v District Judye, Dehradun & (s, (199777 SCC .
Refer W Vi Paramyvie Parmar © Paramvie Parmar @ 13scc .
017 18 SCC801,
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(ii)

{iii)

(iv)

be: required to be taken into consideration, to arrive at the appropriate’ quantum
of maintenance 1o be paid. The:Court myst:have due regard to-the standard of
living of the husband, as well as the spiralling inflation rates and high costs of
living. The plea of the husband that he does not possess any source of income
ipso facto does not-absolve him of his moral duty to maintain his wife'if he is
able bodied and has educational qualifications:?

A careful and just balance must be-drawn between:all relevant factors.
The test for determination-of maintenance in matrimonial disputes depends on
the financial status:of the respondent, and the standard of Jivin g that the applicant
was accustomed 1o in her matrimonial home 3

The maintenance amount awarded. must be reasonable and realistic. and

avoid either of the two extremes i.e. maintenance awarded to the wife should

neither be so extravagant which becomes oppressive and unbearable for the

respondent, norshould it be so meagre that it drives the wife to penury. The
sufficiency of the:quantum has to be adjudged so that the wile is able to maintain
herself with reasonable comiort.

Section 23 of HAMA ‘provides statutory .guidance: with respect to the

criteria for determining the. quantum of maintenance, Sub-section (2) of Section

23 of HAMA provides the following factors which may be taken into
consideration : (i).position and status of the parties,.(ii) reasonable wants of the
claimant,. (iii) if the petitioner/claimant is living separately, the justitication for
the'same, (iv) valueof the clainiant’s propérty and-any-income-derived from such
property, (v).income from claimant’s own earning-or from any other source.
Section 20(2) ofthe D.V. Act provides that the monetary relief granted to
the aggrieved woman and / or the children must be adequate, fuir, reasonable.
and.consistent with the-standard of l,ijv.‘:iu,g to-which the aggrieved woman was

accustomed 1o in.her matrimoitial honie,

¥ Redira Salkan v Sumer Singh Salkan (2019):12°'SCC 303.
W Chanuehlig v SinyBai(2008) 2°:SCC 316.
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(v) Ihe Delhi High Court in Bharat Hedge v Smt. Saroj Hegde' laid down
the following factors to be considered for determining maintenance ’

1. Status of the pajties.
2. Reasonable wants of the claimant.
3. The independent income and property of the claimant.
-I The mumber of persons. the non-applicant has v meaintuin. ’
5. The amount shmuld aid the applicant w live in a similar lifestvle as
hu.'.vlu’ enjoxyed in the matrimonial home.
6. Non-applicant L liahilities, if auy.
7. Provisions for food. clothing, shelrer, education. medical attenduncy,
aned treaiment ete. of the upplicant. '
8. Payment capacity of the non-applicant.
9. Some guess work is not ruled out while estimating the income of tha
nan-applicant swhenall the sources or correct sources are not disclnsed. |
10 The non-applicant fo defiay the cost of litigation. ,
11 The amoun ‘f‘m’anlu! wy 125 Cr.PC iy adjustable against the
amownt awarded w24 of'the Act 177 |

(vi) Apart from the paforesaid factors cnumerated hereinabove.  dertain

additional factors would also be relevant for determining the quunulhm of

maintenance payable.
(a) Age and employment of parties
In a marriage of long duration. where partics have endurc}d the
relationship for several vears. it would be a relevant factor to be taken into
consideration. On lcn‘ninalion ol the relationship. il the wife is cducatIL‘d and
prolessionally qualified. but had to give up her employment opportunitics to
look after the needs of the family being the primary carcgiver (o the minor

. . N ' . . | .
children. and the clder members ol the family. this factor would be required

to be given due importance. This is of particular relevance in cun(cnjpurury
society. given the highly competitive industry standards. the separated wife
would be requﬁed tolundergo fresh training to acquire marketable ski}lls and
re-train hersell to secure a job in the paid workloree to rehabilitate hersell:
'A‘.Wilh advancement of uge. it would be difficult for a dependant wife td getan

e . . . ) . . !
casy entry into the work-force afiera break of several years. [

TR0 2007 DLT 16,

" |




(b) Right to residence

Section 17 of the D.V. Act grants.an -aggrieyed woman, the right to live in
the “shared houseliold". Section 2(s). defines “shared household™ to include
the household where-the aggrieved woman lived at any stage of the domestic
relationship: or the household owned and rented jointly or singly by both, or
singly by either of the spouses; or a joint family house, ol which the
respondent:is a member.

‘The right .of a woman to reside in a “shared household™ defined under
Section 2(s) entitles:the-aggricved woman for; right of residence in the shared
houschold, irrespective of her having any legal interest in the sume. This
Court in Satishi Chander Ahuja v Sneha Aliyja®® (supra) held that “shared

household” refeired to.in Section 2(s) is the shared household of the

_aggrieved person where she was living at the time when the application was

filed, or at any stage lived in.a domestic relationship. The living of the

“aggrieved woman in the shared household must have adegree of permanence.

A mere fleeting or-casual living at different places would not constitute a
“shared household™. 1t is important to consider the intention of the parties.
nature of living, and ‘natute of the household, to determine whether the
premises is a “shared household”. Section 2(s) read with Sections 17 and 19
of the D.V. Act entitles a woman (o the right of residence in a shared
household. ircespective of her having any lcgal interest in the same. There is
no. requirement of Jaw that the husband should be a member. of the joint

tamily, or that the household must belong to the joint family, in which he or

the aggrieved woman has any. right, title or interest. The shared household

may not necessarily be owned-or tenanted by-the husband-singly. or jointly.
Section 19 (1)(1) ofithe D.V. Act provides that the Magistrate may pass a

residence order inter alia directing the:respondent to secure the same level of

alternate accommodation for the-aggrieved woran as enjoyed by her in the

shared household. While:passing such an-order, the Magistrate may direct the

AL RN

W Civil Appeal No, 2483 /2020 decided vide Judgment dated 15.10.2020.
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respondent to pay thé rent and other payments. having regard to the finuncial
needs and resources of the parties. |
(c) Where wife is carn%ng some income
The Courts have held that it the wile is carning. it cannot operate s a bar
from being uwardcd[ maintenance by the husband. The Courts have Hm\-’idcd
guidance on this issue in the following judgments.

In Shailja & Anr. v Khobbanna.™ this Court held that merely because the

wife is capable of ¢aming. it would not be a sufficient ground to reduce the
maintenance awarded by the Family Court, The Court has to détermine
whether the i mmmL of the wile is sufficient to enable her to maintain hersell,
in accordance \vnh the lifestyle of her husband in the matrimoniali home.*

Sustenance does ngt mean. and cannot be allowed to mean mere suvival.!!

In Sunita I\ac’lmulm & Ors. v 4nil Kachwaha 12 the wife had

postgraduate degree. and was employed as a teacher in Jabalpur. The husband
raised a «.nntuumn that since the wite had sutTicient income. she would not
require financial assistance from the husband. The Supreme Court repelled
this contention. all\d held that merely because the wife was xamlmg some
income. it could not be a ground to reject her claim for mmntcnanc#
The Bombay ngh Courl in Sanjuy Damaodar Kale v Kalvani Sanjay
Kale' while relving upon the judgment in Sunita Kachwaha (supra). held
that neither the mere potential to carn. nor the actual carning of] the wile.
howsacver meagre. is sufficient to deny the claim of maintenance.
An able-bodi¢d husband must be presumed to be capable of earning
sufficient money o maintain his wife and children. and cannot cantend that '
he is not in a position to carn sulliciently to maintain his family. fas held by

the Delhi High Court in Chander Prakash Bodhraj v Shila an Chander

M0IR) 12 SCC 199,
See also Decision of the Karnataka High Coun in 1. Sur cth v 8 Decpu & Ors, 2006 ri L4790
* Claturbhng v Sito Bai. (2008) 2 SCUC 3o, '
O Vipul Loklnnpal v Sout. [Poofa Sharna. 2015 SCE Unl. ine HP 1252,
©antdy 16 SCC 7185,
10920 SCC Onl.ine Bom 694
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‘ Prakash:** The onus.is-on the husband-to establish with necessary material
‘that there: are sufficient grounds to'show that he is unable to.maintain the
family, and discharge his legal-obligations for reasons beyond his control. T
the husband does not disclose the exact-amount of his income, an adverse
inference may be drawn by the Court.
This Coutt in Shamiém Farooqui:v'Shahid Khan* cited the judgment in
Chander Prakash (supra)with approval, and held that the obligation of the
husband to provide maintenance:stands on a-higher pedestal than the wife.
(d) Maintenance.of minor children
! The living expenses: of the child would include cxpehScs. for tood,
clothing, residence, medical cxpenses, education of children. Extra coaching
classes or any -other vocational. training. courses to complement the basic
education must be factored in; while:awarding child support. Albeit. it should
be.a reasonable amount to be awarded for extra<cirricular / coaching classes.
and not an overly extravagant amount which.may be claimed.
Education expenses of the children must be nermally borne by the father.
If the wife is avorking and earning sufficiently, the.expenses may be shared -
proportionately between:the parties.
() Serious disability: or.ill health
’ Serious: disability or ill health of a spouse. child / ¢hildren from the
marsinge / dependant relative who require: constant care and recurrent
expenditure, would al§o be a relevant .consideration -while” quantilying

maintenance.

) - -
} 4 HAIR 1968 Delhi 14,
#(2015):5 5CC 05.
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(a)

i |

Date from which Maintenance to be awarded |
There is no provision in tht; HMA with respect to the date trom which an

Order of maintenance may be made cffective. Similarly, Section 12 of the D.V.

Act. does not provide the date from which the maintenance is to be awarded.

Section 125(2) Cr.P.C. is the only statutory provision which provides that
the Magistrale may award maintehancc either from the date of the order. or from |
the date of application. **

In the absence of a uniform regime. there is @ vast variance in the practice i
adopted by the Family Courts in the country. with respect to the date from which
maintenance must be awarded. Tiw divergent views taken by the Family Courts |
are : first. from the date on which the application for maintenance was filed: |
second. the date of the order granting maintenance: t/ird. the date on which the {
summons was served upon the rc;spnndenl.

i
From date of application

The view that maimenun%c ought to be granted from the date when the |

application was made. is based on the rationale that the primary object of|

maintenance laws is to protect [a deserted wife and dependant children from

destitution and vagrancy. I{ maintenance is not paid from the date of application.

the party sceking maintenance W ould be deprived of sustenance. owing to the

time taken for disposal of the application. which often runs into several years.
The Orissa High Court in Susmita Mohanty v Rabindra Nath Sahu’ held
| . |

that the legislature intended to|provide 4 summary. quick and comparatively |

inexpensive remedy to the neglected person. Where a litigation is prolonged.

cither on account of the conductpf the opposite party. or duc lo the heavy docket
in Courts. or lor unavoidable J,casons‘. it would be unjust and contrary to 1hc!
object of the provision. to prm-’itlc maintenance from the date of the order.
" In Kanhu Charan Jena v. Smi. Nirmala Jena™ | the Orissi High Court wus
considering an application w'S. 125 Cr.P.C.. wherein it was held thateven though
‘}

i
I
i

g Sivaram v K AMangadamba & s
" 1onn (1) QLR 361
o] Cril) 879,

080 (11 AL (HC 1604, '




the decision to award maintenance cither from the date of application, or from
the date of order, was within the discretion of the Court, it would be ap.pr.opriute '
to:grant.maintenance from the date-of application. This.was followed in Arun
Kumar Nayakv-Urmila. Jena,” wherein it was reiterated; that dependents were
entitled to receive maintenance trom the date of application.

The Madhya Pradesh High Court in Krishma Jain v Dharam Raj Jain™
held thata, Wifé'm'ay sel up-a.claim for maintenance to-be.granted from the date:
of application, and the husband may deny it. In such-cases; the Court may frame
an issue, and decide the same based on evidence led by parties. The view that
the “normal rule” was 10 grant. maintenance from-the date of order, and the
exception was to grant maintenance ftom the date: of application, would be to
insert something more in.Section 123(2) Cr.P.C., which the Legislature did not
intend. Reasons must be recorded in both cases. i.e. when maintenance is
awarded from the date of application, or when it is awarded from the date of
order.

The law governing péymcmsofmainlcn_ancc, u/S. 125 Cr.P.C. from the dale
of application, was extended to. HAMA by’ the. Allahabad High Court in Ganga
Prasad Srivastava v Additional District Judge, Gonda & Ors.5* The Court held
that the date of application should always be regarded as the-starling point for
payment of maintenance. The Court was considering-a-suit for'maintenance w/S.
18 of HAMA, wherein the Civil Judge directed that:maintenance be paid from
the date of judgment. The l:'fl'li_{gh Court-held that the nermal inference should be
that the order of maintenance would be ettective from the date of application. A
party seeking maintenance would otherwise be deprived of maintenance due 10
the delay in disposal of the-application, which may arise-due to-paucity of time
of the Court, or on-account of the conduet of one of the parties. In this case. there

was a delay of seven years-in disposing of the suit, and the wife could not be

(010§ 93.AIC 726 (OF). ' ey
* 1993 (2) MPIR 63.
13019 (6) ADJ 850.
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(b)

|

|
made to starve till sudh time. The wile was held to be entitled to maillntcnnncc
from the date of appli¢ation / suit. |
The Delhi High Court in Laviesh Shukla v Rukmani®® held that where the
wile is unemployed a'nd is incurring expenses towards maintaining hérself and
the minor child / children. she is entitled to receive maintenance lrom the date of
application. Maintcna‘nce is uwarded to a wife to overcome the ﬁnanci!nl crunch.

which occurs on uccolum of her separation from her husband. Itis neither a matter

ol lavour to the wile.

nor any charity done by the husband.
From the date of ordler |
The second view that maintenance ought to be awarded from the date of
. . ) . . |
order is based on the|premise that the general rule is Lo award maintenance from
the date of order. and grant of maintenance (rom the date of application must be

the cxception. The ‘llbundation of this view is based on the interpretation of
|
Section 125(2) Cr.P.C. which provides :
“(2) Ay such uL/mmnce‘/m' the maintenance or interim maintenanee and
. ' R . . | .
expenses jor ;_v'rrccc:img shall he puyable front the date of the order, or, if
so_ordered, ,Ii'm‘u the date of the application for maintenanee or iterin

muintenance und expenses of proceeding. as the case may he ™ |
| (emphasis sunplicd)

The words “or. if so ordered” in Section 125 has been inlcrpr&ed to mecan
that where the court is awarding maintenance from the date of application.
special reasons ought to be recorded.™ ’

In Bina D(il\'i v State of ULP., " the Allahabad High Court on an
interpretation of S.125(2) of'the € r.P.C. held that when maintcnanc‘c is directed
to be. paid from the date of application. the Court must record re%’tsm]s. If the
order is silent. it \\Irill he elfective Irom the date of the order. for wihich reasons
nécd not be mcurdf@d. The Court held that Section 125(2) Cre.P.C. 1$ prima jacic

clear that maintendnee shall be payable from the date ol the order.

20 Rev . 8312009 l\lecillcd by the Dethi High Coun vade Qrder dated 28012019
S Bina Devids Ors. v .}'I./h'r}/“lh/l' Pradech & Ors (201069 ACC 19, .
20 6 ACU 1Y,
| |
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{c)

The Madhya. Pradesh. High Court in Amit Verma v Sangeeta Verma &

Ors.55 directed that-maintenance-ought to be-granted from:the date of the order.

From the date of sérvice:of summons:

The thicd view followed by -S‘om'e-'Cou-rts,'isf-th‘al'iﬁmuimena‘nce ought to be

granted from the:date ofservice of summons upon the respondent.

The Kerals High Court in . Radhakumari v K.MK. Nair o was

" considering -an application for interim: mainténangce preferred by the wife in

divorce procecdings filed.by the hysband. The High:Court held that maintenance
must be awarded (o the wife from the-date on which summons were served in
the main, divorce petition. The Court relied upon the judgment of the Calcutta
High Court in Samir Banerjee v-Sujata Banerjee;”? and held that Section 24 of
the HMA does niot contain-any provision:that maintenance must be awarded from
a specific date. The Court'may; in-exercise. of its.discretion, award maintenance
from the date of service of summons,

The Orissa High Court in Gouri Das v Pradvumna Kumar Das™* was
cohsiderii)rg an application for interim maintenance filed u/S. 24 HMA by the
wife; in a divorce: péﬁﬁbnf instituted by the husband. The Court held:that the
ordinary rule isito award:maintenance: from the date of service of summons. It
was held that in cases:where the applicant in the' maintenance petition is also the
petitioner in the divorce petition, maintenance becomes payable from the date
when summons is served:upon the respondent.in the main proceeding..

In Kalpana Dasv Sarat thnaz;Das;” thie Orissa High Court held that the
wife was entitled to maintenance: from the date when the husband entered
appearance. The Couirt was considering an application for interim maintenance
WS, 24 HMA in-a petition for restitution of conjugal rights filed by the-wife. The
Family Court awarded jnterim maintenance to the wilg-and minor child from the

date of the order. In an appeal filed by the wife and minor child seeking

5 CRR No..3542/2019; decided by the Madhya Pradesh High Court vide Order-duted 08.01.2020.
0 AIRJYR3 Ker: 139, o

270.CWN 633,

1986 (11) OLR 44

» AIR 2009 Ori 133,

V7




‘maintenance trom the

date of application. the High Court held that lh;c Family

!
Court had failed to assign any reasons in support of its order. and direc“'lcd :

o, ...!.c'urm'd.fm{gc. Family Court has not assigned any reason as towly
he passed the order of interim maintenance w.e.J the date of order. When
admittedy the pattios are living separately and prima facie it appears|tha
the Petitioners have no independent source of income. therefore, in onrkiew
order should lm\" heen passed for pavment of interim nmmlvnunw }/ oM

the date of uppearance of ‘the Opposire Pariv-hushand... |
| (emphasis suppliced)
| . |

. j Discussion and Directions \
'l'hc_iudgmcnl‘,\; hereinabove reveal the divergent views nl‘dil'l'li‘rcnt High
Courts on the date from-which maintenance must be awarded. |
Even though :n judicial discretion is conterred upon the Cou]'ﬂ o grant
maintenance either l"rom the date of application or from the date of t}dc order in
S 12252 CrP.Cli ‘l\\f(mld be appropriate to grant maintenance from|the date of
application in all cases. including Section 125 Cr.P.C. In the pruclic!ul working
of the provisions rclLuing to maintenance. we find that there is signil"ﬁc;ml delay
in disposal of the apiplicutinns for interim maintenance for years on end. It would
therefore be in the ihtercsls of justice and fair play that maintenance is awarded
from the date of the! application. |
In Shail Kumari Devi and Ors. v Krishnan Bhagwan Pal/mk"<’. this Court

f
held that the entillc’menl of maintenance should not he left to the un:

certain date
of disposal of the c:nse. The enormous delay in disposal ot‘pmccedil‘ngs justilics
the award of mainténance from the date of application. In Bluavan Mohan Singh
v Meena®. this Cme' held that repetitive adjournments sought by thL‘ husband in
that case resulted uL delay ol'9 years in the adjudication of the case. ;t I'he delay in
adjudication was Llol only against_human rights. but also uguiﬁ;sx the basic
embodiment of d#guity of an individual. The delay in the cmhducl ol the
proceedings woul‘U require grant of maintenance to date back 14 the date ol

application. |

N8 9 SCC 632,
L2015 6 SCC 383,
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The rationale of granting maintenance from the date of application finds

its roots in the object of enacting maintenance. legislations, so as to enable the

wife. to -overcome the: financial crunch which occurs on separation_from. the
husband. Financial constraints of a dependant spouse-hampers their capacity to
beeflectively represented before the Court. In order-to preventa dependant from
being reduced to-destitution, it is necessary that maintenance s awarded from
the date on which.'tbe,application:fbr'm_aintenance' is.filed before the concerned
Counl.
In Badshah v -Urmila. Badshah Godse%*, the Supreme Court was
considering the interpretation of Section 125 Cr.P.C. The Court held :
"13.3. ..purposive interpretation needs to he given to the pravisions of
Section 125 CiEPC. While dealing with the application of a.destitute wife or
lapless children or parens under this provision, the Coupt is dealing witih
the: maremalls'ed sections of the society. The purpose is to achieve “social
 fustice " ehiicliis‘the constitutional vision, enshrined in. the ‘Preamble of the
Cam.su(ut on of India. The Preamble 1o the Constitution of India clearly
signals. that- we huve chosen the democratic path under the rule of law to
achieve:the goal of securing for-allits:citizens, justice, liberty, equality and

fraternity. Itspecifically-highlights ac hieving their social justice. Therefore,
it:-hecames the- bounden dutvof ihe courls to: advancc the cause of tie social

Jjustice. Wiile giving interpretation 10.a: paz.ncular}pmw‘smn the court is
supposed 1o bridge the gap benieen the law and sociery.”
(emphasis supplied)

It has therefore: become necessary to- issuc. directions to bring about
uniformity -and consistency in the Orders passed by all Courts; by directing that
maintenance be awarded from the date on which the:application- was made before
the.concerned Court. The right 1o claim maintenance must date-back to the date
of filing the application. since the period during: which the maintenance

proceedings. remained pending is not within the control.of the applicant.

02 (2014) ) SCC 188,
49




(i)

(ii)

(iii)

(1)

1

Enfarcement of orders of maintenance 1‘

Enforcement of thlb order of maintenance is the maost challenging issue.
. |

. N . - . . . . I,

which is encountered by [the applicants. It maintenance is not paid in a timely

manner. it defeats the very ohject of the social wellare legislation. Exetution
|

petitions usually remain {pending for months. it not vears. which completely

nullifies the object of ll!Lc law. The Bombay High Court in Sushila f‘irv.vh

Chhawda v Viresh Nagsi|Chhavwda™ held that :

“The direction of Illhllrll alimony and expenses of litigation under Section 24
is one of wrgency and it st be decided as soon as it is raised and the law /ul.u
care lhul nobody is cl/\ublul Sram prosecuting or defending the matr nmmm/
case by starvation or IutA of funds.”

|

An application for execution of an Order of Maintenance can be filed

under the following pm\-‘isions ; i
(a) Section 28 A of'the H’indu Marriage Act. 19560 raw. Section 18 of the }'('umil,\'
Courls Act. 1984 and(Order XXI1 Rule 94 ol the CPC for executing un[()rdcr

passed under Scctim? 24 ol the Hindu Marriage’ Act (before the Family
|

Courl):

(b) Section 20(6) of the DV Act (before the Judicial Magistrate): and

(¢) Section 128 of Cr. Pé belore the Magistrate’s Court. '
Section 18 of the I"mml\ Courts Act. 1984 provides that orders pdsxgd by

the Family Court shall h? exceutable in accordance with the CPC /7 Cr.P. C
Section 125(3) of the Cr.P.C provides that if the purty against tham the

order of maintenance is‘ assed tails 1o comply with the order ol maintdnance.

the same shall be recovered in the manner as provided for fines. a;ncl the

Magistrate may award séntence of imprisonment for a term which may ;cxu:nd

to onc month, or until pu[[s'mcnl. whichever is carlier.

Striking off the I)cfcnc$ ’ ' (

Some Family Colrts have passed orders Tor striking ofT the dcl'cnc{: ul'the

“respondent in case of npn-payment of maintenance. so as 1o tacilitate Fpecd_\'

disposal of the maintenahce petition.

i
AR 1996 Bom 94, |



In Kaushalya v Mukesh Jain®™, the Supreme Court allowed a Family

Court to strike off the defence of the respondent, in:case of non-payment of

maintenance in-accordance with the interim order passed..

(ii)  The Punjab & Haryana High Court in. Baui v. Parkash Singh® was
considering a case where the husband failed to comply with the maintenance
order, despite several notices. for a period ot over two years, The Court taking
note of-the power 1o strike off the defence of the respondent,.held that :

"Law is not it poserless as not- o bring the husband to book. If the
hushand has failed to. make the payment of maintenance and litigation
expenses to-wife, his defence be sieuck out.”

discussed the issue of striking oft the defence in the following words :.

"8, Section 24. of the Act empowers -the matrimonial cour! to award
maintenance: pendenie lite and also litigation: expenses 10-a needy and
indigent spouse so-that the proceedings. can be. conducted without any
hardship on his or her part, The proceedings wnder this Section are
summary in nature.and confers asubstantial vight-onithe applicant during
the pumlency r)f rhe proceedings. Wl ere ﬂm aumym is not paul 1o ll:e

defeced. No doubl, remedy-of executiv 0/ dea ee or or del pavwd bv l/w
matrimonial court is available wider Section 284 of the dct: buf the same.
would nof be a bar 1o sti' iking off'the defence of. the spouse wio violates
the_interim order of maintenance and liligation expenses passed by the
said Conrt. In ather words, the siriking off the defence of the spouse not
Jhoneuring the court's interim order-is the instant relief to the needy one
instead of ywaiting endlessly till its execution.under Section 284 of the Act,

Where the spouse who: is.to pay-maintengnee fails. to dlsclml ge the
liability. the ather spoeise camnor be Jon: ced 1o, adopt tinie consuming
execution proceedings for-realising the amount,. Court.cannot he a-mute
spectator-watcliing flagrant disobedience of the iuterini orders passed by
it showing its helplessness in its instapt implementation..Jt would, thus, be
appropriate even-in the absence of any specific provision to thai-effect in
the 4ct. 1o strike off the defence of -the evring-spouse in exercise of irs
inherent-power under Section 131 of:the-Code of Civil Procedure read
with Section 21 of the Act-rather-than to leave the aLgric\'ed party toseek
its enforcement through execution as execution. is a long and arduous
procedure. Needless 1o say, the remedy under Section 284 of the Act

regarding execution.of decree vrinterim order does not stad-obliterared
or extinguished by striking off the defence of the defaulting spotise. Thus,

vihere the spouse who. is directed to pay the maintenance ad litigation

“¥ Criminal Appeal™Nos; 1129-1130 13019 decided vide Judynen' duted 24:07.2019,
SAIR 1996 P&H 175.

) _
(1ii) The Punjab & Haryana High Court in Mohinder Verma v Sapna,"*
)

|

; " MANU/PH/368412014:
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(iv)

|
Court had inherent powersjto strike ot the defence of the respondent. 1o ersure
!

expenses., the legal c'{l“!l.\'l'(ﬁl('I!L‘L‘.\“ﬁ)l' its non=payment are that the defence

of the said spouse is liable to he struck off”
" (emphasis supplied) |
|

B v . . . - - ‘ .
Fhe Delhi High Cot,urt in Sarish Kumar v Meena® held that the Family

I

-+ } .
that no abuse of process of the court takes place. '|

. . . oy . -‘
decree of divoree filed by the appellant-wife can be allowed straighnway without
|
hearing the I‘(’.\']?UIl(/l;"ll!-/l%l.\'/)(lm'/ in the event of his failing. 1o pay interim

mainte

|
The Delhi High Cotrt in Smr. Santosh Sehgal v Shri A furari Lal Sehgal "
I

Iy . ' . .
mance and litigation expenses granted (o the wife during the pendency of

the appeal. ™ |

maintenance. the delence {1!' the respondent is liable o be struck oft. an
appeal filed by the appbllant-wife can he allowed, without hearing

respondent,

The refcrence was a}nsx\’ered as follows : .

| :
8. The reference to the portion of the judgment in Bani's cuse extracted herer

in-vhove would show {that the Punjub and Harvana High Court amd Orissa
Page 2216 High Court have ken an unanimous view that in case thi:
husband commits definlt in payment of interim naintenance (o his wife andl
children then he is nog entitled to any matrimonial relief in proceedings hy
or against him. The wiew fuken hy Punjab and Harvana High Court .";‘Iz
Bani’s case has been followed by a Single Judge of thix Court in Satish
Kumur v. Meena . W0 tend 1o agree with this view ax it iy in consonaiet
with the first princip[';’ of lenv. e are af the view that when « husband i
negligent und does ot pen' maintenanee 1o his wife as awarded by th
Conrt. then how suchla person is entitled to the relief claimed by hintin tht
matrimonial pl'ncucrli:pg.\'. IFe have no hesitation in holding that in case the
Iishend fails 1o pay nidintenance ad litigati
by the Court during Il}u pendeney of the appeal. then the appeal filed by tht
wite against the duw‘(}u of divaree granted by the trial court in favor of the
Ishand has to be allowed. Henee the question referred 1o us for decisioq
is answeredin the qﬁ:lrmuti e,

i
The Court concluied that if (here was non-payment of ‘ml’L
‘ 1

!
|

|
; |
|

1

< ann 6y DRJ 246, |
AR 2007 Dethi 210 |

"
vJ

framed the following issue for consideration : " Whether the appeal against the
| - |

on expenses to his wife araniedl

rim

the

the



v)

| ' (vi) The-issue swhether.defence can be struck ot in proceedings under Section
)
)

The Punjab and Haryana High Coutt.in Gurvinder Singhv -Murti & Ors,*”
was. considering a case where:the trial court stuck-aff the defence of'the husband
for non-payment.of ad-interim maintenance. The High Court set aside the order
of the trial court, and held that instead of following the correct procedure for
recovery. of interim maintenance as provided w8. 125 (3) or Section 421 of the
Cr.P:.C.. the trial court erred in striking oft the defence.of the husband.. The error
of the court did ot assist in recovery of interim maintenance, but rather

prolonged the litigation between the parties.

125 Cr.P.C. came up before the. Madhya Pradesh High Court in Venkateshwar
Dwivedi v Ruchi Dwivedi.™ The Court held that néi'the_r Section 125(3) of the
Cr.P.C. nor Section 10 of the Family Courts Act either expressly or by necessary
implication empowerthe Magistrate or Family Court to strike off the defence. A
statutory remedy for recovery of maintenance was available, and the power to
strike off defence: does not exist in a proceeding w/S, 125 Cr.P.C. Such power
cannot be presumed to-exist as an inherent or implied power. The Court placed
reliance on the judgment of the:Kerala High Court in Davis v Thomas.™ and held
that the Magistrate does not possess the power to strike off'the defence for failure
to pay interim maintenance.
Discussion and Directions on Enforcement of Orders of Maintenance
The order or-deciee of maintenance may be enforced like a decree of a
civil court. through the provisions which are available for enforcing a money
decree. including civil detention, attachment of property. etc. as provided by
various provisions of the CPC, more particularly Sections 51, 55, 58, 60 read
with Order XXI1.

Y Gurvinder Singh v Murti€ Ors. 1(1990) DMC 559,

"11(2018) DMC 103 MP.
‘Kamataka High Court afTimed this view iu Ravindia Kumar v Renmka & AAnr. 2009 SCC Onloine Kar
481, R RN

T 3007(H) 1R (Keralu) 389;
See also Sukver Hussain T.P. v Nasecra & Ors., 2016 (4) LR (Kerala) 917,

5
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! s
Striking off the deffence of the respondent is an order which ought (o be

I
passed in the last resort. if the Courts lind default to be wiltul and contumacious.
‘ . . . I
particularly 1o a dependant unemployed wite. and minor children.
| T . N .
Contempt proceedings for wilful disobedience may be initiated before the

appropriate Court. ! !
I

’ \



Final Directions
In view of the foregoing discussion as contdined in Part B—1to V of this
. judgment, we deem it appropriate to pass the following directions in exercise of
our powers under Article 142 of the Constitution of India :
(a) lssﬁe of overlapping jurisdiction
To-overcome;the issue:of overlapping jurisdiction, and avoid conflicting
orders being passed in different proceedings, it:has‘become necessary:to issue
directions in this regard, so that there is uniformity in the practice followed
by the Family Courts/District Courts/Magistrate Courts throughout the
country. We direct that:
iy - Where ‘successive claims for:maintenance: are made by a party
under different statutes, the. Court: would:consider an adjustment or set-
off, of the amount awarded. in. the previous proceeding/s, while
determining. whether any further amount is to be awarded in the
subsequent proceeding,
(i) it is-made mandatory for the applicant to disclose the previous
proceeding and the orders passed therein, in the subsequent.proceeding;
(iii) if ‘the order passed. in the previous proceeding/s requires any
modification or. variation, it would be required to be done in the same
proceeding.
(b)Payment of Interim Maintenance
The Affidavit of Disclosure of Assets and Liabilities annexed as
Enclqsdres"l, IT and HI of this judgment, as may be applicable, shall be filed
by both parties ‘iu  all maintenance proceedings, including pending
proceedings before the concerned Family Court / District Court. /- Magistrates
Court, as the:case may be, throughout the country.
(¢) Criteria for determining the quantum of maintenance
For determining the quantum of maintenance payable to an applicant, the
Court shall ‘take into account the criteria.enumerated in Part B — Tl of the

judgment,

W
o




|
i
'
I
|

The afo\kesaid factors are however not exhaustive. and the concerned

| . . . . . .
Court may exercise its discretion to consider any other factor/s which may be
|

. . .
necessary ot of relevance in the facts and circumstances of a case
\

(d) Date from \}'hich maintenance is to be awarded

We make it clear that maintenance in all cases will be aw'\rded from the

date of ﬁlmvl the application for maintenance. as held in Part B - IV above.

{(e) Enforcemeni / Execution of orders of maintenance

For enfor¢en1enl / execution of orders of maintenance. it is dlrccted that

an order or dccreu of maintenance may be enforced under Scclmn\”’SA of the

Hindu Mamagc Act, 1956: Section 20(6) of the D.V. Act; and S};Ltmn 128

of Cr.P.C.. us may be upplicable. The order of maintenance may bte enforced

4s a money dccree of a civil court as per the provisions of the GPC more
particularly SCCllOnb 51.55.°58. 60 r.w. Order XXI.

Before we \parl with this judgment. we note our dppreu.\uqn ol the
valuable .stumd provided by the Ld. Amici Curiae Ms. Anitha %enoy and

Mr. Gopal S.ml\aranarayanan Senior Advocates in this case.

A copy of tﬁxs judgment be communicated by the Secretary Géneml of

thls Court, to the Rem\tmrs of all High Courts, who would in tum cm.ulate it to

all the District Coum in the States. It shall be displayed on the wcbm\c of all
District Courts / F.lpuly Courts / Courts of Judicial Magistrates for aw.mnus

. . |
and implementation.
I
|

|
|

New Delhi, ‘
November 4, 2020 |
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Enclosure I

Affidavit of Assets and Liabilities for Non-Agrarian' Deponents

Ldlo or sfo . aged about years. resident of

. do hereby solemnly atfirm-and declare as under:

A. Personal Information

L

bl o

i

6.

Name:

Age/Sex:
Qualifications (Educational and Professional):
Whether the Applicant is staying in. the’ matrimonial” house / parental home /

separate residence. Please provide the current residential address:of matrimonial

‘home or place.of residence and details of ownership ofresidence, if owned by other

family member.

‘Date ofmarriage:

Date of separation:
‘General monthly expenses of the Applicant (rent, household expenses.. medical

bills, transportation, etc.):

B. Details of Legal Procecdings and Maintenance being paid

1.

!9

w

Particulars of any ongoing or past legal proceedings with respect to maintenance

‘or child support between thé..A»ppl,icant and Non-Applicant.

Whether.any maintenance has. been awarded in auy'-proceeding»uri‘sing under the
D.V.Act, CriP.C.. HMA, HAMA, etc.? It yes, providesdetails of the quantum of

" maintenance.awarded in the proceedings.

If so, provide particulars thereof, alongwith a copy of the Order/s passed.
Whether the Order.of maintenance passed in catlier proceedings has been complied
with. If not, arrears of maintenance.

Whether any voluntary contribution towards maintenance has been made/ will be

mude. in the future? If'yes, provide-detailsiof the same.

C. Details-of dcpendant-ﬁlm ily members

1

Details of Dependant family members, if any.. -
a. Relationship with dependants:

b. Age.und sex of dependant/s:




D.

Disclose il any independent source/s of income of the dependants. including
interest income. assets. pension. tax liability on any such income and any othédr
relevant details. | |

. . N .
[he approximate expenses incurred on account ol the dependant.

Medical details if any, of the Deponent and/or dependant family members

1.

!J

J

Whether cither party or chi&d fchildren is suffering from any physical / mum;lll
|

Whether any dependant family member has serious disability. requiring continuous

disability. or any other serim!ts ailment. If yes. produce medical records.

medical expenditure, If ves. ﬂvrnducc disability certificate and approximate medical

expenditure incurred on such medical treatment. I

Whether either party or child/children or any other dependent family member IL
sullering from llte~(hrcmenm|g diseuses. which would entail expensive and rcgulur
A

medical expenditure? If ves, provide details of the same along with summar a
|
previous details of huspimlislui(mf‘mcdicul expenses incurred. }

Details of Children of the parties

1.

o 10

s

s

6.

Number of children from lllc existing marriage / marital relationship/ pl‘C\‘iuu.L
marriage ; ‘
Name and age of children
Details of the parent who hasi the custody of the children.

Expenditure for maintenanee of dependant children.

a. Towards lood. clothing and medical expenses |

|

¢. Towards expenses. il un\x‘qul' any extra educational, vocational or professional {
) \ ‘

.- . [ .
b. Towards expenses for cdulcmn'm. and a summary of genceral expenses

educational course. spedialised training ar special skills programme nll'

dependent children.

| f
d. Details of any loan, nun'tgldgc. charge incurred or instalment plan (being paid of
pavable), i any. on account ol any educational expenses of children, f
Whether any voluntary contribution by cither of the parties is being made tnw;u‘dl
these educational expenses. 117 yes, provide details of the same. Also provide m{

estimate of any additional coptribution that may be required.

!
!
‘Whether any financial support is being provided by a third party for the educationa]

expenses ol the children? | |



F. Details of Income of the Deponent
1. Nameof employer:
2. Designation:

Monthly income:

(93

4. Ifengaged in Government Servige, furnish latest Salary Certilicates or current Pay
Slips-or proof of deposit in-bunk account, if being remitted directly by cmployer.

5. 1f engaged in:the_ private sector, furnish a-certificate provided by the employer
stating the designation and gross-monthly:income of such person, and Form 16 for
the relevait period of current employment.

6. If any perquisites, benefits. house rent allowance, travel allowance, dearness
allowance or.any other service benefit is being, provided by the-employer during
the course of.current.employment,

7. Whether assessed toincome tax?

If yes, subniit'copies of the Income Tax Reéturns for'the periods:given below
(i) One‘year priorto marriage
(ii) One year prior to separation
(i) At-the time when the Application{or maintenance is filed

8. Income from other sources, such:as rent, interest, shares, dividends, capital gains.
FDRs, Post office deposits, mutual funds, stocks, debenturcs, agriculture, or
business, if any, alongwith TDS in respect of any-such income.

9. Fumish.copies-of Bank Statement of all accounts for the last 3 years;

G. Asscts:(movable and immovable) owned by the Deponent
1. Self-acquired property, if any: .
2, Propcr_ties,jointly owned by the parties after marriage:

3. Share in any ancestral property:

4, Other joint properties ofi the: purties (accounts/ investments/ FDR/ mutual funds,
stocks, debentures.ete;). their value and status of possession:

5. Status of possessionof' immovable property and details of rent, if leased:

6. Details of loans-taken or given by the Deponent

7. Bricf description of jewellery and ornaments of parties acquired during /after

marriage




H.

8.

Details ol transfer deeds ori transactions of alienation of properties previously

owned by the applicant. executed during the subsistence of the marriage. Alsod

provide briel reasons for such sale or transaction. ifany.

Details of Liabilitics of the Deponent ]

1. Loans. liabilities. mortgage. or charge outstanding against the Deponent. irany.

2. Details of any EMIs being paid. .

3. Date and purpose of taking loan or incurring uny such liability:

4. Actual amount borrowed. if any. and the amount paid upto date of filing the
Aftidavit:

5. Any other information \\'hic!h would be relevant to describe current liabilities of U‘ic
Deponent. | |

Sclf-employed persons / Professionals / Business Persons / Entreprencur

1. Brief description of nuturc’ of husiness/professionr’vocation/sclt'-cnmloycd/\\ol‘rk
activity. '

2. Whether the husincss/pmtbissinn! scll-employment is carried on as an indi\'iclu}\l.
sole proprictorship concernl partuership concern. LLP. company or association ‘ol
persons. HUE, joint family business or any other form? Give particulars Jul'
Applicant’s share in thy partnership/business/ professional :xssociati(m,'sleI'-
employment. In case of partnership. specily the share in the profitlosses of ‘Lhc
partnership. { |

!

1. Net Income from the business/profession/ partnership/self-craployment.

4. Business/partnership/selt-employment liabilities. if any. in case ol such ucli\'iL_L.

5. In case of business of company. provide brief details of last audited balance h‘h‘ucl
to indicate profit and loss ?t' the company in which such party is in business in (thc
company. ‘

6, Incaseola partnetship fipm. provide details of the filings of the last Income Jax

Return of partnership. A

7. In cuse of self-employed|individual. provide the filings of the fast Income Tax

!

Return from any such prnh'cssinnulflmsincss«'/vncatimml activity. ;

Information provided by the Deponent with respect to the-income, assets und

linbilitics of the other Spousg , ’

I.  Educational and professignal qualifications of the other spouse: ‘

6t




2. Whether spouse is.earning? If so, give particulars of the occupation and income of
the spouse:.

3. 1f not, whether hie/she is staying in his/her-own accommodation, or in a. rented
accomunedation or inaccommodation provided by employer/business/partnership?

4. Particulars of assets and liabilities of spouse as known to. the deponent, alongwith

any supporting documents,

Dctails of Applicuant orthe other Spouse, in case parties are Non-Resident Indians,
Overseas Citizens of India, Forcign Nationals or Persons. living abroad outside
India.

1. Details of Citizenship, Nationality and current place of residence, if the Applicant

or other spouse-is residing abroad outside India, temporarily or permanently.

o

Details of current employment and latest income in foreign currency of such
applicant/spouse, duly supported by relevant doecumentation of employment and
-income from such foréign emplayer-or-overscas-nstitution by way of employment
letter or testimonial from foreign employer or-overseas-institution orlatest relevant
bank statement.

3. Details of household and other expenditure of such.applicant/spouse in foreign

jurisdiction.
4. Derails of tax liability of applicant/other spouse in foreign jurisdiction.
5. Detaﬂs Of inc()ml_’, Of nppl icunt/othcr spouse:- froln Othct sources in lndia/forcign

Jjurisdiction,

6. Details of expensés incurred or contribution made on account of spousal
maihte,mmce, child support or any other educational expenses. medical treatment
of spouse or-children.

7. Any. other relevant detail of expenses or liabilities, not.covered -under any of the
above headings.and any other liabilities to any other dependant family members in

India or abroad.
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e that | hm'F made a full
. asscts and liabilities from
. expen{dimrc and linbiliges other than as stated in this amd%\\'il.

1) mkmrf thiis Court immediately with respeet 1o any material Lhungc

pleyment. pssels. income. e
i

|
|

famad that an& false statement §
i . . . R A
L may alsojconstitde an 'ol'_l ce under Scetion 199 read with Bections

|
93 of the lllndlan Penal Codd punishable with imprisonment ul_':ln seven

fine. dnd Scction 209
L uptcll two years and fin

and 209 ’('»I' the Indian Penal

st__omthis ____dayof
]

jc to my prsonal knowledge.
R

meealed|therefrom. whereas

s, incglmc and expemdity
to beltrue on the hasix offrecord. 1 further verily that the !unpws ol the
]

fildd along with avit are the copies of the origilJ’als.

Cade. 1860,

Vcri#cutiun

that the contents of the abe

|
accurate disclosure o my infome.
!

I sources. I further declare that T hjive no

{
3 . - . \
penses or any other information nfkcludcd
|

' !
this afTidavit, apart from being c{mtempt

of Indian Penal Code punishaple  with

.1 have read and understood Sections 191,

!
DEPONENT

fve affidavit

ho part of it is false and nothing ‘natcriul has
ihe contents of the above affidavit relating to

. [ . . .
¢ of my spouse are based ony information

!
CONENT
P
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Enclosure I
Details for Affidavit-for Agrarian Deponents (Krishi)

Total extent of tlie rural land/s owned, or the specific share holding in the same
fand:

Jamabandis / Mutations:to.show ownership

Location of the land owned by the party.

Nature of land : whether wet land or dry land.

Whether such:land is-agricultural land or nen-agricultural land:

Nature-of agriculture / horticultiire :

Nature of crops:cultivated during the year :

If rural land is not cultivable, whether the same is being-used for business, leasing
or other activity :

. Income generated during the past.3 years from the land.

. Whether any Jand is taken on lensc /battai tor any other term used'for a lcase in the
local-area of the concerned jurisdiction where rural-agricultural land is located.)
{a) Whetherowner of any livesiock, such as buffaloes, cows, goats. cattle, poultry,
fishery. bee keeping, piggery etc., the number thereof and Income generuted
therefrom?

(b) Whether.engaged in dairy. farmiing, poultry, tish farming or any other livestock
activity.

. Loans; it any obtdined against the land. Furnish details.of such loans.

Any other sources-of inconme

Liabilities; it any

Any other relevant information :
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Dcclaration
made a tull and accurate disclosure of my mcome

I. I declare that I have
expenditure. assets and liabilitics {rofn all sources. 1 further declure that Fhave no

assets, income. expenditure and li:\l}‘!ilitics other than as stated in this affidavit
2. T undertake to inform this Court in\fﬁcdi:llcly with respect to any nuterial change
in my cmployment assels illc\\lllg‘:. expenses or any other information included
in this aftidavit. |
3.l understand that any falsc statem‘ént in this altidavit. apart from being contemipt
of Court. may constitute an ot'l'en& under Section 199 read with Sections 191 and
193 ol the Indian Penal Code pmftishublc with imprisonment upto seven years and
fine. and Section 209 of Indian/ Penal Code punishable with imprisonment upto
3. Camd 209

two vears and fine. T have read and understood Sections 191, T93, 199 am
of the Indian Penal Code. 1860i

DEPONEN i

Verification

that the contents of the above alfidavit are

Vertlied at ___on this dsn ol _
true o my personal knu\sﬂulgu no part ol itis false and nothing material has hun

coneealed therefrom. | Iurlhu verifv that the copies of the documents filed dlmnn

with the affidavit are 1h¢ copics al the originals

DEPONENT |

/ [} .
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9.

Enclosure IIT
Affidagvit for the State of Meghalaya

Whether the woman is the youngest daughter of the family.

.. Whether the woman '-is.-staﬁn’g;wlith ‘her husband in hey. family propenty.

Whether she has any maternal uncle..who-plays a very importantrole in their family
matters, whichincludes settlement of matrimonial disputes. The woman should also
disclose her clun and her lineage.

The woman should disclose if her-children have adopted the surname of her mother,

in-as much as Khasi-has been defined as “a person who adopts the surname of his

or her mother™.
The womun should! disclose. if” she: gets any financial-assistance from her clan or

family member.

- The woman should disclose if her parents.are alive more:specitically, her mother,

and how many: siblings she has.

- In.event of a woman.not being the youngest daughter, she has to disclose who the

youngest daughter-is.

The woman should disclose if she has .any movable or-uany immovable property.,

self-acquired or inherited from her clan.

The-\voman should disclose if'she ismarried.to tribal or.non-tribal

The-above format.may’be modified or adapted by the concerned Court, as may

be considered appropriate.
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Declaration ‘

|

. . - L
1 declare that 1 have made a full and accurate disclosure of my Income.
expenditure. axaté and labilities from all sources. | further declare th.\t [ have

no assets. mcmm,. expenditure and liabilitics other than as stated | in this

atfidavit. ;

1 undertake to mform this Court nmmdmlcl\ with respect to

d)ch

in my employment. 'NSCI\ income. e\pcnse% or any other information muludxd
|

in this allidavit. !

I understand that rm\‘ false statement in this affidavit. apart from being Cul‘}mcmpl
of Court. may also ¢onstitute an offence under Section 199 read with Qcclmn\
191 and 193 of'the lﬁdun Penal Code punishable with imprisonment uptb seven
vews and fine. and Section 209 of Indian Penal Code pumbhabic with
imprisonment upto h\o vears and fine. [ have read and understood Secti on\ 191,

193, 199, and 209 ol{the Indian Penal Code. 1860. |

! DEPONEN'T
|

‘ Verification |
| i

Verified at ___on llm _dayol___ thatthe contents of the above affidavit
are true to my perconhl knowledge. no part of it is talse and nothing matenal has
been concealed therefrom. whereas the contents of the above allidavit nlalmg o
the assets. income ulnd expenditure of my spouse are based on infarbmlinn
believed to be true on the basis of record. | turther verity that the copies of the

|
documents filed along with the afiidavit are the copies of the originals.
i

|

! DEPONEN

e ——
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