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IN THE HIGH COURT OF DELHI AT NEW-DELHI

_|.h
Hn_q __/DHC/Gaz/G-2/Iudgmeny/2023 e Da!ed‘g—;F}iuvcmhcr, 2023,
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The Registrar General. Ii L8R ‘
|

High Court of Delhi, i i
New Delli-110003, (R 4 V|

TU' § o AW T2IT ¥
| y e S |
. The Principal District & Sessions Judge (HQ), Tis Hazari Courts Complex, Delhi
The Principal District & Sessions Judge (New Delhi), Patiala House Courls Complex,
New Delhi.
3. The Principal District & Sessions Judge (North-West), Rohini Courts Complex, Delhi.
4. The Principal District & Sessions Judge (South-West), Dwarka Courts Complex, New
Delhi.
5. The Principal District & Sessions Judge (West), Tis Hazari Courts Complex, Delhi.
6. The Principal District & Sessions Judge {East), Karkardooma Courts Complex, Delhi.
7. The Principal District & Sessions Judge (South}, Saket Courts Complex, New Delhi.
.&ﬂ The Principal District & Sessions Judge (Shahdara), Karkardooma Courts Complex,
g

b

Delhi.
The Principal District & Sessions Judge (North-East), Karkardooma Courts Complex,
Delhi.

|0, The Principal District & Sessions Judge (North), Rohini Courts Complex, Delhi.

11, The Principal District & Sessions Judge-cum-Special Judge (PC Act) (CBI). RACC, New
Delhi,

12. The Principal District & Sessions Judge (South-East), Saket Courts complex, Delhi,

13, The Principal Judge (HQ), Family Courts, Dwarka, New Delhi.

Sub:  Judgment dated (4.11.2020 passed by Hon’ble Supreme Court of India in Criminal
Appeal No. 730 of 2020 (Arising out of SLP (Crl.) No. 9503 of 2018) titled “Rajnesh Vs.

Neha & Anr.™

Sirf Madam,

In compliance of the directions dated 06.11.2023 passed by the Hon’ble Supreme Court of
India in Criminal Appeal No. 3446 of 2023, arising out of SLP (Crl,) No. 11954 of 2023, titled “Adiu
Alias Mithi Versus Jitesh Sharma” (copy enclosed as Annexure-"A’). | am directed Lo refer to this
court's letter no. 3149-3161/DHCIGaz/G-2/Judpment/2020, dated 07.11.2020 (copy enclosed as
Annexure-'B') and to once again forward herewith a copy of Judgment dated 04.11.2020 {copy
enclosed as Annexure-'C’) passed by Hon'ble Supreme Court of India in Criminal Appeal No. 730 of
2020 (Arising out of SLP (Crl.) No. 9503 of 2018) titled “Rajnesh Vs. Neha & Anr.” with the request
to kindly get the same displayed on the website of your districl and also to re-circulate the same
amongst all the Judicial Officers under your respective control for information and necessary

compliance.

Yours faithfully,
— _h:"u
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Encl.: As above
\\L\leg_?:

= il

i
(Surender Pal)
Deputy Registrar (Gazete-1B)
For Registrar General.
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N THE HIGH COURT OF DELHI AT NEW DELHI
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R
Dated: g ' Movember, 2020
Fram: 3_

The Registrar General,

High Court af Delhl,

New Delhj-1 10003,

To,

The Principal District & Sesslons Judge (HQ), Tis Hazar| Courts Complex, Delhi.

The Principal District & Sesslons Judge (South), Saket Courts Complex, New Delhl.

The Principal District & Sessions Judge (East), Karkardooma Courts Complex, Delhi,

The Principal District & Sesslons Judge (South =\West), Dwarka Courts Complex, New Delhi.

The Principal District & Sessions Judge (Shahdara), Karkardooma Courts Complex, Delhi.
The Principal District & Sessions Judge (South-East), Saket Courts compiex, Delhi.

The Principal District & Sessions Judge (West), Tis Hazarl Courts Complex, Delhi.

The Principal District & Sessions Judge (New Delhi), Patiala House Courts Camplex, New
Delhi.

9. The Principal District & Sassions Judge (Morth-West), Rohinl Courts Complex, Delhi.

10. The Principal District & Sessions Judge (North), Rohini Courts Complex, Delhi.

11. The Principal District & Sessions Judge {North-East), Karkardooma Courts Camplex, Delhi,
12. The Principal ludge, Family Court [(HQs), South-West, Dwarka, Delhi.

13. The Principal District & Sessions Judge- Cum- Special ludge (Officiating) (PC Act) (CBI) Rouse
Avenue Courts Complex, New Delhi.
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; Sub: Order dated 04.11.2020 passed by Hon'ble Supreme Court of India in Criminal Appeal
» No. 730 of 2020 [Arising out of SLP (Crl.) No. 8503 of 2018] titled “Rajnesh Vs, Neha &

Anr” -regarding.
Sir/Madam,

| am directed to forward herewith a PDF file containing order dated 04.11.2020 passed
by Hon’ble Supreme Court of India in Criminal Appeal No. 730 of 2020 [Arising out of SLP (Crl.)
MNo. 9503 of 2018] titled “Rajnesh Vs, Meha & Anr." along with General Guidelines and
Directions with the request to circulate the same amongst all the judicial officers under your
control for awareness and implementation and get the same uploaded on the website of your

District Courts / Family Courts,

Yours fallhiglw,

{ i S.NF‘
( (Rakesh Kumdr farmal
Assistant Registrar (Gazette-1B)

for Registrar General

Annexure~ e
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IN THE SUPRB‘ME COURT OF INDIA
CRIMINAL APPELLATE JURISDICTION

CRIMINAL APPEAL NO(S), " HéoF 2023
(Brising out of S.L.P.(CrL.) No, 11954 of 2023)

EDITI ALIAS MITHI ... Appellant(s)
VERSUS

JITESH SHARMA | .- Respondent(s)

JUDGMENT %ﬂg{g

Cevhes 1 b2y oo

HB Al Assistam Regrstrar |:ﬁ;..
—— e Y
Supreme Court of indi;

1. Leave granted.

2. As per the office repart dated 30.10.2023, the respondent

had refused to receive notice, hence, the service is deemed to be

complete.

3. The appellant-minor daughter of the respondent-father is
aggrieved of the order’ passed by the High Court! by which the orderd

passed by the Family Court* was modified. The Family Court had fixed

! Dated 28.06.2022 in Criminal Revision No,4030 of 2022
? High Court of Madhya Pradesh at Gwalior

! Dated 30,11.2022

1 Family Court, Guna
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to 27,500/ pex month by the High Court.

' that the
4 Learned counsel for the appellant submitted

espondent was

T
marriage between the mother of the appellant and the

solernnized in the year 2008, Out of the wedlock boy and a girl were
born. The custody of the boy is with the respondent whereas the
appellant is living with the mother. A divorce petition was filed by the
respondent-husband in January 2018 before the Family Court. In May
2018 the appellant and her mother-Shikha Sharma filed an application
under Section 128 Cr.P.C. before the Family Court. The divorce
petition filed by the respondent-husband was allowed by the Family
Court on 10.09.2022. Vide order dated 30.11.2022, the Family Court
partly allowed the application filed by the appellant and her mother
under Section 125 Cr.P.C. and awarded maintenance of ¥20,000/- per
month for the appellant-minor daughter. The wife was denied any

maintenance. The crder qua that became final.

B. The High Court vide impugned cryptic order has reduced
the amount of maintenance from 720,000/- to 37,800/-. Despite service
the respondent has not chosen to appear before this Court. He is
shirking to take care of the appellant (minor daughter) who is 6-7 years
of age at present. Prayer is that the impugred order passed by the

z



High Court be set aside and that the order of the Family Court be

restored.

6. We have heard learned counsel for the appellant and

perused the paper book.

z. From a perusal of the order passed by the Family Court
awarding maintenance of ¥20,000/- per month to the appellant (minor
daughter), it is evident that the court had considered the material
placed before it. However, the High Court in revision, filed against the
aforesaid order by the respondent, recorded that earlier the

respondent was doing private work and at present he is financially

distressed.

8. The manner in which maintenance payable under Section
24 of the Hindu Mariage Act, 19568 or Section 128 Cr.P.C. is to be
assessed, was considered by this Court in its celebrated judgment in
Rajnesh v. Neha and Anocther, (2021) 2 SCC 324. Detailed guidelines
were issued. It was noticed that the terms of maintenance are decided
on the basis of pleadings of parties and on the basis of some amount of
guess work. Itis often seen that both the parties submit scanty material
and do not disclose correct details. The tendency of the wife is to

exaggerate her needs, whereas the husband tends to conceal his actual
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affidavit of disclosure of assets and liabilities to be filed by the parties.

Guidelines were issued in exercise of powers under Article 136 read
with Article 142 of the Constitution of India, prescribing a uniform

format of Affidavit of Disclosure of Assets and Liabilities to be filed in

maintenance proceedings. The judgment was delivered on

04.11.2020. The affidavit was to be submitted in all maintenance
proceedings including pending proceedings. The directions given are

extracted as under:

“12. Keeping in mind the need for a uniform format
of Affidavit of Disclosure of Assets and Liabilities to be filed in
maintenance proceedings, this Court considers it necessary
to frame guidelines in exercise of our powers under Article
136 read with Article 142 of the Constitution of India:

72.1. (a) The Affidavit of Disclosure of Assets and
Liabilities annexed at Enclosures I, II and III of this judgment,
as may be applicable, shall be filed by the parties in all

maintenance proceedings, including pending proceedings



before the Family Court/District Court/Magistrate's Court

concerned, as the case may be, throughout the country;

12.2. (b) The applicant making the claim for

maintenance will be required to file a concise application

accompanied with the Affidavit of Disclosure of Assets;

12.3. (¢) The respondent must submit the reply along

with the Affidavit of Disclosure within a maximum period of

four weeks. The courts may not grant more than two

opportunities for submission of the Affidavit of Disclosure of

Assets and Liabilities to the respondent. If the respondent

delays in filing the reply with the affidavit, and seeks more

than two adjournments for this purpose, the court may
consider exercising the power to strike off the defence of the

respondent, if the conduct is found to be wilful and
contumacious in delaying the proceedings

[Kaushalya v. Mukesh Jain, (2020) 17 SCC 822 : 2019 SCC

Online SC 1915] . On the failure to file the affidavit within the

prescribed time, the Family Court may proceed to decide the
application for maintenance on the basis of the affidavit filed
by the applicant and the pleadings on record;

12.4. (d) The above format may be modified by the
court concerned, if the exigencies of a case require the same.
[twould be left to the judicial discretion of the court concerned
to issue necessary directions in this regard.

12.5. (e) If apart from the information contained in the
Affidavits of Disclosure, any further information is required,
the court concerned may pass appropriate orders in respect

thereof.
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interrogatories, and seek P
from the opposite party unde
affidavit, the court may invoke the

or Section 165 of the Evidence Act, 1872, if it considers it

necessary to do so. The income of one party is often not within

the knowledge of the other spouse. The court may invoke
Section 106 of the Evidence Act, 1872 if necessary, since the
income, assets and liabilities of the spouse are within the

personal knowledge of the party concerned.

12.1. (g) If during the course of proceedings, there is
a change in the financial status of any party, or there is a
change of any relevant ci.rcuinstances, or if some new
information comes to light, the party may submit an
amended/supplementary affidavit, which would be
considered by the court at the time of final determination.

12.8. (h) The pleadings made in the applications for

maintenance and replies filed should be responsible
pleadings; if false statements and misrepresentations are
made, the court may consider initiation of proceeding under

Section 340 CrPC, and for contempt of court.

72.9. ]
(1) In case the parties belong to the economically

Wﬂakﬁ : iw n
r sections ("EWS"), or are living below the poverty line

HBP L1]
("BPL"), or are casual labourers, the requirement of filing the
affidavit would be dispensed with.



12.10. () The Family Court/District Court/Magistrate's
Court concerned must make an endeavour to decide the 1A for
interim maintenance by a reasoned order, within a period of
four to six months at the latest, aftex the Affidavits of Disclosure
have been filed before the court.

12.11. (k) A professional Marriage Counsellor must be

made available in every Family Court."

9. Criteria was also laid down for determining the quantum of
maintenance, Guidelines were laid down regarding maintenance to

minor children in paras 91 and 92 thereof, which are extracted below:

“Permanent alimony
9l. The living expenses of the child would include

expenses for food, clothing, residence, medical expenses,
education of children. Extra coaching classes or any other
vocational training courses to complement the basic
education must be factored in, while awarding child
support. Albeit, it should be a reasonable amount to be
awarded for extracurricular/coaching classes, and not an
overly extravagant amount which may be claimed.

92. Education expenses of the children must be
normally borne by the father. If the wife is working and
earning sufficiently, the expenses may be shared

proportionately between the parties.”
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"ENCLOSURE 1 .
Affidavit of Assets and Liabilities for Non-Agrarian
Deponents
L gdfe e @ s/o ., aged about _,Yaax-s.
residentof__ _, do hereby solemnly affirm and declare as under:

A. Personal Information

1. Name:

2. Age/Sex:

3. Qualifications (Educational and Professional):

4. Whether the Applicant is staying in the matrimonial
house/parental home/separate residence. Please provide the
current residential address of matrimonial home or place of
residence and details of ownership of residence, if owned by
other family member.

§. Date of marriage:

§. Date of separation:

7. General monthly expenses of the Applicant (rent, household
expenses, medical bills, transportation, etc.):

B. Details of Legal Proceedings and Maintenance being paid

1. Particulars of any ongoing or past legal proceedings with
respect to maintenance or child support between the Applicant
and Non-Applicant.

2. Whether any maintenance has been awarded in any proceeding
arising under the DV Act, CrPC, BMA, HAMA, ete.? If yes,
provide details of the quantum of maintenance awarded in the
proceedings.

3. If so, provide particulars thereof, along with a copy of the
order(s) passed.

4. Whether the order of maintenance passed in earlier
proceedings has been complied with. If not, arrears of
maintenance.



5. Whether any voluntary contribution towards maintenance has
been made/will be inade in the future? If yes, provide details
of the same,

C. Details of dependent family members

1. Details of dependent family members, if any.

(a) Relationship with dependants:
(b) Age and sex of dependant(s):

2. Disclose if any independent source(s) of income of the
dependants, including interest income, assets, pension, tax
liability on any such income and any other relevant details.

3. The approximate expenses incirred on account of the
dependant.

D. Medical details if any, of the deponent and/or dependent
family members

1. Whether either party or child/children is suffering from any
physical/mental disability, or any other serious ailment. If yes,
produce medical records.

2. Whether any dependent family member has serious disability,
requiring continuous medical expenditure. If yes, produce
disability certificate and approximate medical expenditure
incurred on such medical treatment,

3. Whether either party or child/children or any other dependent
family member is suffering from life-threatening diseases,
which would entail expensive and regular medical
expenditure? If yes, provide details of the same along with

summary of previous details of hospitalisation/medical
expenses incurred.
E. Details of children of the parties

1. Number of children from the existing marriage/marital
relationship/previous marriage.

2. Name and age of children.

8. Details of the parent who has the custody of the children,

4. Expenditure for maintenance of dependent children.

(a) Towards food, clothing and medical expenses.

(b) Towards expenses for education, and a summary of general
expenses.

(c) Towards expenses, if any, of any extra educational,
vocational or professional/educational course, specialised
training or special skills programme of dependent children.

(d) Details of any loan, mortgage, charge incurred or instalment
plan (being paid or payable), if any, on account of any
educational expenses of children.

5. Whether any voluntary contribution by either of the parties is
being made towards these educational expenses? If yes,
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F. Details of Income ©

1. Name of employer:

2. Designation:

3. Monthly income: . :

4. If engaged in gcvermnent_ service, furmscll'n lca)!s?tﬂi:fj:i
certificates or current pay slips or proof of dep
account, if being remitted directly by employer: ‘

5. If engaged in the private seclor, furnish a certificate pjr{}mdﬁlt:[
by the employer stating the designation and gross mqnth y
income of such person, and Form 16 for the relevant period of
current employment.

6. If any perquisites, benefits, house rent allowance, travel
allowance, dearness allowance or any other service benefit is
being provided by the employer during the course of current
employment,

7. Whether assessed to income tax?

If yes, submit copies of the Income Tax Returns for the periods
given below:

() One year pricr to marriage

(if) One year prior to separation

(iif) At the time when the application for maintenance is filed

8. In.cgrne from n_ther sources, such as rent, interest, shares,
dividends, capital gains, FDRs, Post office deposits, mutual
funds, s:tnc:ks, debentures, agriculture, or business, if any,
along with TDS in respect of any such income.

8. Furnish copies of banl statement of all accounts for the last 3
years.

G. Assets (movable and immovable) owned by the Deponent

L. Self-acquired property, if any:

i ;}rlzl}?er‘ties jointly owned by the parties after marriage;

. € In any ancestral property:

4. Other joi i
joint properties of the arti
_ ies
(a;ccountymvestmenta!FBRfmutual funds, stocks, debeitures
elc.), their value and status of possession: '

5. Btatus of possess Z
if ieaaed? ton of immovable property and details of st

6. Details of loans taken or given by the Deponent:

1. Brief description of i
: of jewellery and orn ) .
during/after marriage: *Y aments of parties acquired

10



8. Details of transfer deeds or transactions of alienation of
properties previously owned by the applicant, executed
during the subsistence of the marriage. Also provide brief
reasons for such sale or transaction, if any.

H. Details of Liahilities of the Deponent

1. Loans, liabilities, mortgage, or charge outstanding against the
Deponent, if any.

2. Details of any EMIs being paid.

3. Date and purpose of taking loan or incurring any such liability:

4. Actual amount borrowed, if any, and the amount paid up to date
of filing the Affidavit:

5. Any other information which would be relevant to describe
current liabilities of the Deponent.

L Self-employed persons /Professionals /Business
Persons/Entrepreneur

1. Brief description of nature of business/profession/vocation/self-
employed/work activity.

2. Whether the business/profession/self-employment is carried on
as an individual, sole proprietorship concern, partnership
concern, LLP, company or assaciation of persons, HUF, joint
family business or any other form? Give particulars of
Applicant's share in the partnership/business/professional
association/self-employment. In case of partnership, specify
the share in the profit/losses of the partnership.

3. Net Income from the business/profession/partnership/self-
employment.

4. Business/partnership/self-employment liabilities, if any, in case
of such activity.

8. In case of business of company, provide brief details of last
audited balance sheet to indicate profit and loss of the company

in which such party is in business in the company.

8. In case of a partnership firm, provide details of the filings of the
last Income Tax Return of partnership.

7. In case of seli~employed individual, provide the filings of the last
Income Tax Return from any such
professional/business/vocational activity.

J. Information provided by the Deponent with respect to the
income, assets and liabilities of the other Spouse

1. Educational and professional qualifications of the other spouse:
2. Whether spouse is earning? If so, give particulars of the
occupation and income of the spouse.

3. If not, whether he/she is staying in his/her own accommodation,
or in a rented accommodation or in accommodation provided by

employer/business/partnership?

11



4. Particulars

K. Details of Applicant
Non-Resident Ind
Nationals ox Pexsons

1.

3.

4,

8

6

1

1.

2.

8.

of spouse a8 known to the

-
of assets and liabilitie o

i rting docu
along with any suppo .
- or the othex Spouse, in case parties are

jans, Overseas Citizens of India, Foreign

living abroad outside India

i i t place of
Nationality and current
her spouse 18 residing abroad

manently. ‘
Jatest income in foreign

deponent,

Details of Citizenship.
residence, if the Applicant or ot
outside India, temporarily or Per

Details of current employment and
currency of such applic ant/spouse, duly supported by relevarnt

documentation of employment and income from such foreign

employer or overseas institution by way of emplc:jrmgnt .Ietter

or testimonial from foreign employer oI overseas institution or
latest relevant bank statement.

Details of household and other expend

applicant/spouse in foreign jurisdiction.

Details of tax liability of applicant/other Spouse in foreign

jurisdiction.

_ Details of income of applicant/other spouse from other sources

in India/foreign jurisdiction.

. Details of expenses incurred or coniribution made on account of
spousal maintenance, child support or any other educational
expenses, medical treatment of spouse or children.

. Any other relevant detail of expenses or liabilities, not covered
under any of the above headings and any other liabilities to any
other dependent family members in India or abroad.

Declaration

I declare that I have made a full and accurate disclosure of my
income, expenditure, assets and Habilities from all sources. 1
further declare that 1 have no assets, income, expenditure and
liabilities other than as stated in this affidavit.

1 undertake to inform this Court immediately with respect to any
rnaterial change in my employment, assets, income, expenses or
any ether infoxmation included in this affidavit.

1 understand that any false statement in this affidavit, apart from
being contempt of court, may also constitute an offence under
Section 199 read with Sections 191 and 193 of the Indian Penal
Code punishable with imprisonment up to seven years and fine,
and Section 209 of the Indian Penal Code punishable with
imprisonment up to two Years and fine. 1 have read and
understood Sections 191, 193, 199 and 200 of the Indian Penal

Code, 1880.

iture of such

DEPONENT

Verification

Verified at _on this _ day of
above affidavit are true to my personal knowledge, no parl of

that the contents of the

12



is false and nothing material has been concealed therefrom,
whereas the contents of the above affidavit relating to the assets,
income and expenditure of my spouse are based on information
believed to be true on the basis of record. I further verify that the
copies of the documents filed along with the affidavit are the
copies of the originals,

DEPONENT
ENCLOSURE II
Details for Affidavit for Agrarian Deponents (Krishi)

1. Total extent of the rural land(s) owned, or the specific
shareholding in the same land:

2. Jamabandis/Mutations to show ownership.

3. Location of the land owned by the party.

4. Nature of land : whether wet land or dry land.

6. Whether suchland is agricultural land or non-agricultural land:

6. Nature of agriculture/horticulture:

7, Nature of crops cullivated during ihe yean:

8. If rural land is not cultivable, whether the same is being used
for business, leasing or other activity:

9. Income generated during the past 3 years from the land.

10, Whether any land is taken on lease/battai (or any other term
used for a lease in the local area of the jurisdiction concernad
where rural/agricultural land is located.)

11, () Whether owner of any livestock, such as buffaloes, cows,
goats, cattle, pouliry, fishery, bee keeping, piggery, etc. the
number thereofl and income génerated therefrom?

(b) Whether engaged in dairy farming, poultry, fish farming or
any other livestocl activity.

12. Loans, if any obtained against the land, Purnish details of such
loans.

13. Any other sources of income:

14, Liabilities, if any.

18, Any other relevant information:

Declaration

1.1 declare that I have made a full and accurate disclosure of my
income, expenditure, assets and liahilities from all sources. |
further declare that 1 have no assets, income, expenditure and
liabilities other than as stated in this affidavit.

2. I undertake to inform this Court immediately with respect to
any material change in my employment, assets, income,
expenses or any other information included in this affidavit.

3.1 understand that any false statement in this affidavit, apart from
being contempt of court, may constitute an offence under
Section 189 read with Sections 181 and 193 of the Indian Penal
Code punishable with imprisonment up to seven years and

13
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Verification
Verified at __on this _day of that the contents of ;l::_;
above affidavit are true to my personal knowledge, no par
it is false and nothing material has been concealed t_herel‘:rom.
I further verify that the copies of the documents filed along

with the affidavit are the copies of the originals.
DEPONENT

ENCLOSURE III
Affidavit for the State of Meghalaya

1. Whether the woman is the youngest daughter of the family.

Z. Whether the woman is staying with her husband in her family
property.

3. Whether she has any maternal uncle, who plays a very important
role in their family marers, which includes setflement of
matrimonial disputes. The woman should also disclose her clan
and her lineage.

4. The woman should disclose if her children have adopted the
surname of her mather, inasmuch as Khasi has been defined as
"a person who adopts the surname of his or her mother",

5. The woman should disclose if she gets any financial assistance
from her clan or family member,

€. The woman should disclose if her parenis are alive more
specifically, her mother, and how many siblings she has.

1. In event of a woman not being the youngest daughter, she has to
disclose who the youngest daughter is.

8. The woman should disclose if she has any movable or any
immovable property, self-acquired or inherited from her clan,

9. The woman should disclose if she is married tg tribal or non-
tribal.
The above format may be modified or adapted by the court
concerned, as may be considered appropriate.

Declaration

1. I declare that [ have made a full and accurate disclosure of my
income, expenditure, assets and liabilities from all sources. 1
further declare that I have no assets, income, expenditure and
liabilities other than as stated in this affidavit.

2. I undertake to inform this Court immediately with respect to any
material change in my employment, assets, income, expenses ar
any other information included in this affidavit.

14
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3.1 understand that any false statement in this affidavit, apart from
11"9111'9' contempt of court, may also constitute an offence under
Section 199 read with Sections 191 and 183 of the Indian Penal
Gode punishable with imprisonment up to seven years and fine,
and :Section 209 of the Indian Penal Code punishable with
imprisonment up to two years and fine. I have read and

understood Sections 181, 193, 199, and 208 of the Indian Penal
Code, 1860,

DEPONENT
Verification

Verified at ___on this day of __ that the contents of the
above affidavit are true to my personal knowledge, no part of it
is false and nothing material has been concealed therefrom,
whereas the contents of the above affidavit relating to the assets,
income and expenditure of my spouse are based on information
believed to be true on the basis of record. I further verify that the
copies of the documents filed along with the affidavit are the
copies of the originals.

DEPONENT"
11, Separate Affidavits were provided for agrarian and non-
agrarian deponents as the particulars to be furnished by the deponents
living in the urban areas are entirely different from those who are living
in rural and tribal areas. Separate format of Affidavit has been
provided for the residents of the State of Meghalaya considering its

special status. It is predominantly a tribal area and follows matrilineal

system of society.

12. In Neha Tyagi v. Lieutenant Colonel Deepak Tyagi,
(2022) 3 SCC 86, this court while upholding the decree of divorce
granted by the courts below, opined that even after the divorce, the
husband is not absolved of his liability and responsibility to maintain

child/son till he attains the age of majority. In a dispute between the

15
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e of majority. It also cannot be

till the child/so ttains the

disputed that the son Pranav has a right to be maintained as
per the status of his father. It is reported that the mother is not

earning anything. She is residing at her parental house at
Jaipur. Therefore, a reasonable/sufficient amount is required
for the maintenance of her son including his education etc.
which shall have to be paid by the respondent husband,
irrespective of the decree of dissolution of marriage between
the appellant wife and the respondent husband. The amount
which was being paid pursuant to the order passed by the
Army authorities on 18-11-2012 has also been stopped by the
respondent husband since December 2019.”

(emphasis supplied)
However, in a given case, where the earning of the wife is also good,

that factor can always be considered as joint parenting is always best

for upbringing of the child. The basic object is the welfare of the child.

16



13. A perusal of the order passed by the High Court shows that

the amount of maintenance awarded to the appellant was reduced from
¥20,000/- to ¥7,500/- per month, merely noticing that earlier, the
respondent was in business. However, at that point in time he was in
debt and in financial distress, hence, not able to pay huge amount of
maintenance to the minor daughter. The respondent is not
represented before this Court to justify the stand taken by him before

the High Court. The Family Court had passed a detailed order giving
I'eds0oIls.

14, Nothing is evident from the record or even pointed out by
the learned counsel for the appellant at the time of hearing that
affidavits were filed by both the parties in terms of judgment of this
Court in Rajnesh’s case (supra), which was directed to be
communicated to all the High Courts for further circulation to all the
Judicial Officers for awareness and implementation. The case in hand
is not in isolation. Even after pronouncement of the aforesaid
judgment, this Court is still coming across number of cases decided by
the courts below fixing maintenance, either interim ar final, without
their being any affidavit on record filed by the parties. Apparently, the
officers concerned have failed to take notice of the guidelines issued

by this Court for expeditious disposal of cases involving grant of

17
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1954, Section 125 Cr.P.C., the Protection of Women

Violence Act, 2008, Hindu Marriage Act, 1956 and Hindu Adoptions and
Maintenance Act, 1986, and Criteria for determining quantum of
maintenance, date from which maintenance is to be awarded,
enforcement of orders of maintenance including fixing payment of
interim maintenance. As a result, the litigation which should close at
the trial level is taken up to this Court and the parties are forced to
litigate.

15. As in the case in hand, the impugned order passed by the

High Court is cryptic and is bereft of reasons. In our opinion, the same

deserves to be set aside and the matter is liable to be remitted to the

High Court for consideration afresh. Ordered accordingly. As the

respondent remained unrepresented, the High Court may issue notice

for his appearance on the date go fixed by it.

16. Considering the facts of the case in hand and the other
similar cases coming across before this Court not adhering to the
guidelines given in Rajnesh’s case (supra), we deem it appropriate to
direct the Secretary General of this Clourt to re-circulate the aforesaid

18



judgment not only to all the Judicial Officers through the High Courts
concerned but also to the National Judicial Academy and the State
Judicial Academies, to be taken note of during the training

programmes as well. Ordered accordingly.

17. The appeal is disposed of accordingly.

New Dellu
November 06, 2023.
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IN THE SUPREME COURT OF INDIA
[ORDER XXII RULE 2] _
CRIMINAL APPELLATE JURISDICTION
(Under Article 136 of the Constitution of India)
SPECIAL LEAVE PETITION (Crl.) No.ll ‘)E}) of 2023

With Prayer for Interim Relief

(Arising out of the impugned judgment and final order dated
28.06.2023 passed by the Hon’ble High Court of Madhya
Pradesh, at Gwalior in Criminal Revision 4939 of 2022)

IN THE MATTER OF: POSITION OF PARTIES
In the Before Before
Trial Court Hon’ble High This Court
Court

Adii @ Mithi D/O Shri Applicant Respondent Petitioner
Jitesh Sharma, Aged about No.2
& years, Through Legal
Guardian (Mother) Shikha
Sharma D/O Shri Salish

Mishra R/O Near Mool

Singh Dada Bhai Ki Kothi

BE.G. Road District Guna
(M.P.)PRESENTLY

BUILDING NO 30 FLAT NO

306 3RD FLOOR DB
OZONE NEAR DAHISAR
CHECK NAKA KETEKIPADA
DAHISAR EAST MIRA
BHAYANDAR HIGHWAY
MUMBAI, THANE, MUMBAI

, MAHARASHTRA - 401107



Versus

Jitesh Sharma 3/0 Shri Respondent  Petitioner Contesting
Shivprasad Sharma Aged Respondent
about 39 years,
Occupation: PVT. Service
R/O B-99/100 Sisodiya
Colony District Guna
(Madhya Pradesh) 473001

To,

The Hon'ble Chief Justice of India
. and his companion judges of the

Supreme Court of India
The humble petition of the

Petitioner above named

MOST RESPECTFULLY SHOWETH: -

1. The present Special Leave Petition under Article 136 of
the Constitution of India is being preferred against the
mpugned judgment and final order dated 28.06.2023
passed by the Hon’ble High Court of Madhya Pradesh, at
Gwalior in Criminal Revision No. 4939 of 2022 (Impugned
Order). The Hon'ble High Court vide impugned judgment
and final order was pleased to allow the criminal revision

filed by the Respondent.
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INDU MALHOTRA. J.

(1

(i

(iii}

PART A

Leave granted.

| l. i i E. !!ltl_‘ .“'“
. 1 ‘i 5 i I “l f"ﬁllp .11

arises oul ol un ap
125 CrP.C by the Rcspundunbmlc and

¥ o T "l.?"l. '
in a petition u B

A i the nmlrimuniul liome

Respondent No 2 On02.09.2013. the wife
LS o

125 Cr.P.C.on hehalf of hersel [

awile le
minar son, The Respondent No.|-wile |

301 3. shortly afier the birth of the son-

il H H H » ag ||I'L =
filed an application for mterim maintenance v S

' or dated 24082015
and the minor son. The Family Court vide w detailed Order dated ¢

[Rs.13 : . Respondent No.l-
awurded interim maintenanee ol Ry 15000 per month to the Resp

il from (1.00.3013: and Rs.5.000 per month us inierim main{enance i
Respondent No.2-son from 01.09.2013 to 11.08.2015; and @ Rs. 10.000 F:ﬂ
month rom 01.09.2015 onwards till further orders were passed in the main
petition.

The Appellant-husband challenged the Order of the Family Cour vidd
Criminal Wril Petition No875:2015 liled before the Bombay High Courl.
Nagpur Bench, The High Court dismissed the Writ Petition vide Order dated
14.08.201 8. and affirmed the Judgment passed hy the Family Court.

The present appeal has been filed to impugn the Order dated 14.08.201 8.
This Court issucd notice to the wife and directed the Appellant-husband 1o flile
his Income Tax Returns and Assessment Orders for the period [rom 2003-2006
1ill date. e was also direeted to place a photocopy of his passport on record, By
a further Order dated 11.09.2019. the Appellant-husband was directed to make
payment of the arrcurs of Rs. 200,000 Wwwards interim maintenance (o the wilie:
and o further amount of Rs.3,00.000, which was due and payable 1o the wile
towards arrears of mainteninee. as per his own admission. By @ subsequent
Order dated 14.10.2019, it was recorded that only o part of the arrears had been
paid. A final opportunity was granted w the Appellant-husband to make payment
of the hulance amount by 30.11.2019, failing which, the Court would proceed
under the Contempt of Courts Aet for willul disobedience with the Orders passed

by this Court.

[ )



{iv)

(v)

In the backdrop of the facts of this case, we considered it fit to [rame
guidelines on certain aspects pertaining lo the payment of maintenance in
matrimonial matters. There are different statutes providing for making an
application for grant of maintenance / interim maintenance, if any person having
sufficient means negleets, or refuses to maintain his wife, children, parents. The
different enactments provide an independent and distinct remedy framed with a
specific object and purpose. Inspite of lime frames being prescribed by various
statutes for disposal of interim applications, we have noticed, in practice that in
a vast majority of cases, the applications are not disposed of within the time
frame prescribed. To address various issues which arise for consideration in
applications for grant of maintenance / interim maintenance, it is necessary (o
frame guidelines to ensure that there is uniformity and consistency in deciding
the same. To seek assistance on these issues, we have appointed Ms. Anitha
Shenoy and Mr. Gﬁpal Sﬂnkawnaq'annm Senior Advocates as Amici Curiae,
who have graciously accepted to assist this Court.

By a further Order dated 17.12.2019, the Appellant was dirccted to pay
an amount of Rs.1,45,000 to the Respondent no.l-wile within a period ot 43
days.

On the issue of [raming guidelines, the National Legal Services Authcrity
was directed to elicit responses from the State Legal Services Authorities of
various States.

By a subsequent Order dated 05,08.2020, it was recorded that an Affidavit
of Compliance had been filed on 04.08.2020 by the Appellant-husband. wherein
it was stated that arrears of Rs.1,45,000 till 11.09.2019 had been paid by him in
January, 2020, However, he had made no further payment to the wife thereaiter,
With respect to the amount of Rs. 10,000 p.m. payable for the minor son, the
Order had been complied with till July 2020, A statement was made by the
Counsel for the Appellant that he was not disputing the payment of maintenance
lor his son, and would continue o pay the same. A direction was issued by this

Courl to pay the entire arrears of maintenance to the wife @ Rs,15,000 p.m. as



{vi)

{vit)

(viii)

g ' o4 id amount dill‘illg the
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! v 5(0% of the arrear:

Respondent No.l-wile. The Appellant was directed 1o pay o

within a period of 4 weeks to the Respondent No.1.

the next date of hearing. The

failing which. he wus

directed to remain present before the Court on _
Counsel Tor the husband placed on record @ chart of various procecdings pending
hetween the partics. Taking note of the aforesaid facts. we considered il
appropriate 1o refer the matter for mediation by Mr. Shridhar Purohit. Advocale.
a well-known Mediator in Nagpur, to resolve all disputes pending between the
parties. and arrive at an overall settlement.

On 08.10.2020, we were informed that the mediation had failed. The
husband appearcd before the Court. and made an oral statement that he did not
have the financial means to comply with the Order ol maintenance pavable to
the Respondent No.1-wife. und had o borrow loans from his father to pay the
same. He however stated that he had paid the maintenance awarded to the son.
and would continue to do so without demur. Both partics addressed arguments
and filed their written submissions,

We have heard the Counsel for the parties. and perused the written
submissions filed on their behall.

The husband has inter alia submitted that he was presently unemployved.
and was not ina position Lo pay maintenanee to the Respondent No, 1-wile. 11e
stated that he did not own any immovithle property. and had only one aperationul
hank account. The hushand declined to pay any further amount towards the
maintenance of his wile, 1t was further submitted that the Family Court had
erroneously relied upon the Income Tax Returns of 2006, while determining the
maintenance payable in 2013, He lurther submitted that he was exploring new
business projects. which would enable him to be in a belter position o sustain

his family.



(ix)

(x)

The wife has ter aliq submitted that the amount of Rs.10,000 awarded
for the son was granted when he was 2 % years old in 2015. The said amount
was now highly inadequate to meet the expenses of a growing child, who is 7 %
years old, and is a school-going boy. It was further submitted that the admission
fec for the current academic year 2020-2021 had not yet been paid. If the fee
was not paid within time, the school would discontinue sending the link for
online classes. She submitted that she was being over-burdened by the growing
expenses. with no support from the husband.

With respect ta the contention of the husband that he had no income. she
submitted that the husband had made investments in real estate projects. and
other businesses, which he was concealing from the Court, and diverting the
income to his parents. It has also been alleged that the Appellant had retained
lllegal pnssessmn of her Streedhan, which he was refusing to return. Despite
orders being passed by this. Court, and in the proceedings under the D.V, Act. he
was deliberately not complying with the same. In these circumstances, it was
submitted that there was a major trust deficit, and there was no prospect for
reconciliation.

With respect to the issue of enhancement of maintenance for the son. the
Respondent is at liberty to move the I amily Court tor the said reliel. We cannol
grant this relief in the present appeal, as it has been filed by the husband.

In the facts and circumstances of the case, we order and direct that :

(@)  The Judgment and order dated 24.08.2015 passed by the Family Court.
Nagpur, affirmed by the Bombay High Court, Nagpur Bench vide Order
dated 14.08.2018 for payment of interim muintenunce (e Rs.15.000 p.m. to
the Respondent No, T-wile, and Rs. 10,000 p.m. to the Respondent No.2-son,
is hereby affirmed by this Court;

(b)  The husband is directed to pay the entire urrears of maintenance i)
Rs.15,000 p.m., within a period of 12 weeks® from the date of this Judgment,
and continue to comply with this Order during the pendency of the

proceedings u/S. 125 Cr.P.C, before the Family Court:



(¢) 1f the Appellant-hushand fails to comply with the aforesaid dimfﬁcns N

this Court, it would be open to the respondents to have H‘It'.'. Order Lnflnrr:::d

WS, 198 Cr.P.C.. and take recourse lo all other remedies which are available

in accordunce with Jaw:

() The proceedings [or payment of interim maintenance /S, 125 Cr.P.C.
have been pending between the partics for a period of over 7 years now. We
deem it appropriate that the Family Court decides the substantive application
u/S. 125 Cr.P.C. in Petition No. E-443/ 2013 [inally, in light of the directions
/ guidelines issued in the present judgment, within a period of 6 months from
the date of this judgment.

The Registry is directed to forward & complete copy of the pleadings.
alongwith the written submissions filed by the partics. and the record of the
proccedings in the present Criminal Appeal, to the Family Court, Nagpur,

The present Criminal Appeal is disposed of accordingly.



PART B

Given the backdrop of the facts of the present case, which reveal that the
application for interim maintenance under Section 125 Cr.P.C. has remained
pending before the Courts for seven years now, and the difficulties encountered
in the enforcement of orders passed by the Courts, as the wife was constrained
Lo move successive applications for enforcement from time to time. we deem it
appropriate to frame guidelines on the issue of maintenance. which would cover
overlapping jurisdiction under ditferent enactments for payment of maintenance.
payment ol Interim Maintenance, the criteria for determining the quantum of
maintenance, the date from which maintenance is to be awarded. and
enforcement of orders of maintenance.

Guidelines / Directions on Maintenance

Maintenance laws have been enacted as u measure of social justice 1o
provide recourse ta dependant wives and children for their financial support. so
as lo prevent them from falling into destitution and vagrancy.
Article 15(3) of the Constitution of India provides that :

“Nathing in this artlcle shall prevent the State from making any special
provision for women and children. "

Article 15 (3) reinforced by Article 39 of the Conslitution af [ndia. which
envisages a positlive role for the State in [lostering change towards the

empowerment of women, led to the enactment of various legislations from Lime

1o time.
Justice Krishna lyer in his judgment in Caprain Ramesh Chander Kaushe!

v Mrs. Veenu Kaushal & Ors." held that the object of maintenance laws is :

9. This pravision Iy o measure of saclal justice and specially enacted to
protect women aud chitdren and falls within the constituional sweep of
Article 15(3) reinforced by Article 39, We have no dowbt tar sectfons of
sicetutes calling fow comtruction b1 courts are nal pelrified print b vibram
words with social fimetions to flfil. The brooding presence of the
consiitutional entpariy for the weaker sectons ke women and ehildren
st infioran interpretoton 1 hay (o haye soctal relevance. So viewed, it ix

1197814 SCC 70
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commumniies.
Issue of Overlapping Jurisdiction

Maintenance may be claimed under one or more of the afore-mentioned
statutes, sinee each of these enactments provides an independent und distinel
remedy framed with a specific object and purpose. For instance. a Hindu wife
may claim maintenance under the I lindu Adoptions and Maintenance Act 1956
("HAMA™). and also in a substantive proceeding for either dissolution of’
marriage. or restitution ol conjugal rights. ete. under the [indu Marriage Act.
1955 (“HALA™) by invok ing Sections 24 and 25 of the said Acl.

In Nanak Chand v Chandya Kishore Aggarwal & Ors.”, the Supreme
Court held that there was no inconsistency between the Cr.P.C. and HAMA.
Section 4(b) ol HAMA would not repeul or aflect the provisions of Seetion 488
olthe old Cr..C, 1t was held that -

A Both can stand together. The Muimenance Act is an avt to amend and
codifiv the baw relating to udoptions entd maintenance cmong Hindns. The
Lo svas subsintially similar hefore and nobady ever swggested that Himdu
Lenw, as in force immedjatel before the commenvement of this ci, inxofir
as it deall with the maintenanee of children, was in Gy wan inconsivtenr
with Section 488 Cr. ) ¢ T he seope of the we Iy is different. Section 4NN
Pravides o sumtary remedy g iy applicable (o ufl persons belonging n
alf relivions amd has e relationship with the personal . e nf the partics.

Recentfv.the question came hetore the Alahbad High Court in Rans Ningh
Vo States AIRTYA3AIISS, hofive the Calentra High Court in Mahabir
Agarwalla v, Gitg Roy | 1962] 2 Cr. L2528 and before the Patie High
Coairt far Neini Renjan v. Kiran Rani: 4 IR1963Paid42. The three High
Conrts have, in onr view., vorrectly come to the eonclusion that Section dth)

o/ the Maintemace et does ot repead vr affocr in any manner thig!
provisions contained in Section 455 Cr.f0

temphasis supplicd)

TPy 3 SO 0D,
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While it is true that g party is not precluded from approaching the Court
under one or more enactments, since the nature and purpose of the relief under
cach Act is distinet and independent, it is cqually true that the simultaneous
operation of these Acts, would lead 1o multiplicity of proceedings and conflicting
orders. This would have the inevitable ¢ffect of overlapping jurisdiction. This
process requires (o be streamlined. so that the respondent / husband s not
obligated 1o comply with successive orders of maintenance pussed under
dilTerent enactments,

For instance, if in a previous proceeding under Section 125 Cr.P.C.. an
amount is awarded towards maintenance, in the subsequent proceeding filed
for dissolution of marriage under the Hindu Marriage Act, where an application
for maintenance pendenie lite is filed under Section 24 of that Act. or for
maintenance under Section 25, the payment awarded in the earlier proceeding
must be taken note of, while deciding the amount awarded under HMA.,

Statutory provisions under various enactments

(2) The Special Marriage Act, 1954 (“*SMA")

Section 4 of the Special Marriage Act, 1954 provides that a marriage
between any two persens who are citizens of India may be solemnised under this
Act, notwithstanding anything contained in any other law for the time being in
force. It is a seculur legislation applicable to all persons who solemnize their
marriage in India.

Section 36 of the Special Marriage Act provides that a wite is entitled to
claim pendente lite maintenance, if she does not have sufticient independent
income lo support her and for legal expenses. The maintenanee may be granted
on a weekly or monthly basis during the pendency of the mattimonial
proceedings. The Court would defermine the quantum of maintenance depending
on the income of the husband, und uward such amount as may seem reasonable.

Section 36 reads as:

“8.36. Alimony pendeate lite —IVhere In any proceeding wnder Chupter 1’
or Chaprer 11 it appears to the disivict cowrt that the witfe has no
independent incame sifficient for lier support aad he secessary expenses

9
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ol the decree. or subsequent thereto, Permanent alimony

ma ment made e the husband to the wile tow ards her maintenance [or life,

Sectton 37 reads as
"8, 37 Permanent alimony and maintenance—d 1) iy coirt cxerciving
purivtiction wnder Chapier 1 or Chapter 1 may, af the tinie of passing um
decree oF of any time suhyegieent ta the decree. vnt applicativn made to i
tow the mmpose. order that the husbased shall secure io the wife for her
gratnienanee amd suppart if accessary, by o charge on the hushamnd's
praperny sucl gross stom or stech monthily o periodrcad pavment of swem
fow e term not exceeding her lite, ey, liaving vegard to her ovn property, if
ey dier fneshand s propoet and ehilin e combees of the partios amd other
cireamstenees of the case, os f may seein o the counrt to be just
(20 I the distriet court s sotistied that there is o change in the circuntstances
o Cither porn: af any time after it fes ide ain ordes ivder seb-Sectio 1),
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(h)The Hindu Marviage Act, 1988 (“JINAY)

The HIMA s o complete code which provides for the rights, liabilities and
obligations arising from o marriige between two Hindus. Sections 24 and 23
make provision for muintenanee (o g party who has no independent income
suflieient for his or her support, and necessary expenses. This is a gender-neutral
provision. where cither the wile or the husband may claim maintenance. The pre-
requisite is that the applicant does not have independent income which is

sulTicient lor her or his supporl. during the pendeney ol the fis.

[



Section 24 of'the HMA provides for maintenance pendente lite, where the

Court may direct the respondent to pay the expenses of the proceeding. and pay

such reasonable monthly amount. which is considered to be reasonable, having
regard to the income of botly the parties,

Section 24 reads as:

“24. Maintenance pendente lite and expenses of proceedings.—
here in any proceeding imder this Act it appears to the court that either
the wife or the husband, as the cuse may be, hax po_independent_incouy

sufficient for her or his support and the necessary expenses of the
proceeding. it may, on the application of the wife or the husband, order the

respondent o pay to the petitioner the_expenses of the proceeding, amd
monthly during the proceeding swch sum_as. having_regard o the

pelitioner s awn income and the income of the respondent, it may seem fo
the court 1o be reasenable.

Provided that the application for the poyment: of the expenses of the

The proviso to Section 24 providing a time line of 60 days for disposal of
the application was inserted vide Act 49 of 2001 w.e.f, 24.09.200]

Section 25 provides for grant of permanent alimony, which reads as :

“25. Permanent alimony and maintenance —

(1) Ay court exercising jurisdiction under this Act mey, at the time af
passing uny decree or at aiy tipie subsequent thereto, on application made
(0 i for the purpose by cither the wife or the husband, as the case imay be,
order that the respondent shall pay o the applicant for !n.*r or his
uatitenance g support such grass sumor such mant) i

for o term not exceeding the tife of the applice waving regard 1o the
responden’s own income and odwr property, if any, my incenne and ither
property of the gpplivant, e comduct of the  parties _and_other
circumstances of the case, It inay seeny fo (e court (o he fust_and any such
payment may be secured, If necessgry, by u charge on the inmovable
property of the respondei,

2) If the court Is satisfied thar there is, g change in the clreumsiances of
clther party al any time giter 11 hax made an order inder sub-section (1), it
maty.af the instonce af either party, vory, modifyc or rescind any such order
in sucl manner gy the court muy deem just, . .

(31 [f the cuurt is satisfed that Wie party in whose favour un m‘dw M been
mudle under this section has remarried or, If such party is the wife, that sl

I



ied chuste, or, 1 sueh pariy is the sband, that he iy, Dend

hus mot remined chaste, or. | ool i at e T

o infercourse with uny wontan vitside wedlock, € may ar the insane,

SeXli - - ) R — i

fihe other party vary, modify: or vescind any such order fn sieh manner ag
(e afile . S W

seanrt may deem jist.” . |
e (emphasis supplicd)

Section 20 of the FIMA provides that the Court may from time (o lime pasy

imterim orders with respeet 1o the custody, maintenance and ceducation of the
minor children,

(€) Hindu Adoptions & Maintenance Act, 1956 (“I/44")

HAMA is o special legislation which was enacted to amend and codily the
laws relating 1o adoption and maintenance amongst  Hindus, during the
subsistence of the marriage. Section I8 provides that a [lindy wile shall be
entitled to be maintained by her husband during her lifetime. $he is entitled to
make a claim for o scparale residence, without forfeiting her right (o
maintenance. Section 18 read in conjunction with Section 23 states the lactors
reguired to be considered [ur deciding the quantum of maintenance to be parid.
Uinder sub-seetion (2) ol Seetion 18, the husband has the obligation 1o maintain
his wife, even though she may be living separately, The right of separate
residence and maintenance would however not be available il the wife has been
unchaste. or lias converted (o another religion.

Section 18 reads as follows -

“18, Maintenunce of wife,—

(11 Subject 1o the provisiouns of this xection, o Hidy wite, whether narried
before or ufer the commencenent of this ddet, shall be cutidod i he
maintvined by her hushoned during her lifetine,

(20 A Hiicho veife shall he entiiled 1o live sepurately frome b husbhom!
withomd forfeiting her cloin fo mdinieinanece

tedd It he is guifyy nf desertion, tha i to savs of abaandoning e withon
reasenttble cause amd withont iy CONSCHEGF dgatst e wisly op willtulhe
neglecting fey;

(00 B s treared er with suelr CPIHY ax o Ccuise u reasomabie
apprefiension in her mind that It will he ewemfidd or Dajnriaas w live ik
her hishand:

(0] [rune yi

(il) i he s any other vifo livi ny

(e il he keeps a comcubing in the xane lonse in whicl his wite is fiviing o
habittly resides with @ concubing vhsewhere;

I"l-



() if he has ceased to be a Hindu by conversion to another religion;

(&) if there ix any cther cause justifying living separately.

(3 A4 Hindu wife shall not be entitled o separate residency and
niaimenance from her husband if she is wnchaste or ceases fo be a Hindu
by conversion 1o another religion. "

The distinction between maintenance under HMA and HAMA is that the
right under Section 18 of HAMA is available during the subsistence of o
marriage, without any matrimonial proceeding pending between the parties.
Once there is a divorce, the wife has to seek relief under Section 25 of HMA..’

Under HMA, either (he wife, or the husband, may move for judicial
separation, restitution of conjugal rights, dissolution of marriage, payment of
interim maintenance under Section 24, and permanent alimony under Section 25
of the Act, whereas under Section 18 of HAMA, only a wife may seek
maintenance.

The interplay between the claim for maintenance under HMA and HAMA
came up for consideration by the Supreme Court in Chand Dhawan v Jawaharlal
Dinvan.? The Supreme Court, while considering the various laws relating to
marriage amongst Hindus, discussed the scope of applications under the HMA
and HAMA in the following words ;

“23. ..Section {8(1) of the Hindu Adoptions and Muintenance Act, 1956
entities u Hindi wife 1o claim maintenance fiom her husband during her

life-time. Sub-section (2) of Section 18 grants her the right to live
separately, without forfeiting her cluin to maintenance; if he is guilty of any
of the misbehaviers enumeraied therein.or on account of his being in one of
ebjectionable conditions as mentioned therein. So while sustaining her
marriage and preserving her marital status, the wife is entitled to claim
mmmenmme fmm her hshand, Oun ﬂw other hand, under the Hindu

Anclente lite iy

clurated on the l:'u.“m*-u{g Jitigation of the kingd eavisaged ander Sections
Yio {4 of the Hindu Marriege Act, apd her claim io perianem maintenanee
ar_alimeany is baved on the st .r,upmr."mn thed n'fmw' hw pigritad stafuy Dy

E{Efti'f or fudicial sepavation in favmn ar_ugainst fu-r ar_her mariiaee
stands disyolved by o decree of nullity or diverce_ with or withow her
eonsent. Thus when her marital status is 1o .be qffected or disrupted the court
daes so by passing u decree for or aguinst her. On or ar the time of the

" Punelitas Chtwmaji Kalure v Guvabal (2002) 2 Mah LJ §3,
$11993; 3 SCC 06,
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! gtrer. invokes dts
o coized of the ater. inve
ot helig SEILE L  Arsp carilie i
Tappenting o . ymanent alimony. Not onl
",'J ';rhu'r ar incidental power fo gram pe hgequrent SIGEES to fulfill this
R - iediction of SUDS ; bt ;

" court retains the JUrirs o by aqn application on thal
;‘m-' }Tﬂ;,rtl :::' ;m-:-:'fhm' ohligation when mmu.f .’:jlJ frfl -:Tiffn-. gt
lf:rt!” ;!{!!:1' a ey entiried to refich The conrt Jull J.t-: .r mstanees. 1hns e
; ?:.' " ar LH’“'F: the order fin view of the :'!'M”.!ﬁ"f”“." él_’h'” prarriiee.
o e i within the gamit of o diseased ar a DEOR o gt
AR tof coptions the le "\'ftrfm;tj_!_ljﬂ_!iu!!_L{L-‘if.i.
At o wavoid ol of P s
e i Mariage I DS P P e e depenent o
wvonr of channd o phe wife, oy 10 Q€ BRE e g
IM::::WP::‘;':;;I:: I:!:: m'n:u of the kind ay envisaged under Sections 910 i ‘Ja'
e pasaiing a deeree of the kind oy envisaged WAEL =220, 0

rital steus being affecit of r; ddispinied

e et Inother wards withour e ‘ el of, AU
e the matrimonpial coul imder_the_Ilindu_Marridge Act the claim of
j { to stch

nermuient alinony way 1101 10 he valid as encillary or incidenta . .
affectation vr_disruption. The wik's clain i smaintenanee pgeessarily s
then to be agitared ander the £ fincdu Adeptions andd Maintenence et 1936
which_is_a_legistative measure_luter in point_of time than_the FHindii
Aarriage et 1955, thoeueh purt _of_the  same

socio-legal  schene
revodutionizing the law cpplicable to Hindus....~

i that vl the

(emphasis supplicd)

Section 19 of the HAMA provides that a widowed dau ghter-in-law may
claim maintenanee from her father-in-law iF (i) she is unable o maintain heesell
out of hier own carnings o other property: or. (i) where she has no property of
her own. is unable to obtain maintenance: (a) [rom the estate of her husband. or
her father or mother. or (h) from her sen or daughter. ifany. or his or her estate.

Section 20 of HAMA provides [or maintenance ol children and awed
parents. Section 20 casts @ statutory obligation on u [Hindu male to maintain an
unmarried duughter. who is unable 10 maintain hersell’ out of her own eamings.
or other property, ln Abhilashe v Parkash & Ors.* a three-judge bench of this
Court held that Section 20(3) is a recognition of the principles of Hindu law,
piticularly the obligation of the father to maintain an unmarricd daughter. The
right is absolute under personal . which has been given statutory recognition
by this Act, The Court noted the distinetion between the award of maintenance
to children wS, 125 Cr.P.C.. which limits the ¢laim of maintenance to a child.
until he or she attuins majority. However, i'an unmarried daughter is by reason
oFany physical or mental abnormality or injury. unable to maintain hersell under

Section 12501)te) the father would be obligated to maintain her even aller she

" Devided on IS10.2020'0n Crimingl Appeal Mol $ 2020,
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has attained majority. The maintenance contemplated under HAMA is a wider
concept. Section 3(b) contnins an inclusive definition of maintenance including
marriage expenses. The Purpose and object of Section 125 Cr.P.C. is to provide
immediate relief to the wife and children in a summary proceeding. whereas
under Section 20 read with Section 3(b) of HAMA. a much larger right is
contemplated. which requires determination by a civil court.

Section 22 provides for maintenance of dependants. Section 23 provides

that while awarding maintenance. the Court shall have due regard to the criteria
mentioned therein ;

"23. Amomn of meintenunce. -

(1) 1t shall be in the diseretion of the court fo determine whether amy, aml
if so what. maintenance shall he avwarded under the provisions of this Act.
and in doing so, the court shall have due regard to ihe consideration set ot

in sub-section (2) or sub-seciion (3). as the case may be, so Jar ay they are
applicable.,

2) In determining the amannt af mainienance, if ey, 0 be awarded 10 a
wife, children or aged ar infirm pevestts inder this Act. regard shall be head
10—

(a) the pusition and status of Hre parijes;

(b) the reasonable wants uf the claimunt

(c/ if the claimani is living separately, whether the olaimeny is Sustified in
doing so;

() the value of the elaimen's properly and any income derived fiom such
properiy, ar from the claimant's own earniig or fionr any other source:
(¢) the mumber of persons entitled 1o meintenance under this Act.

(3} In determiming the wmount uf muintengnee, Fany. to be awarded 10 o
dependant under this Acs, regard shall be had to—

fa) the net value of the estate of the deceased afier providing for the
pement of his debrs;

(b) the provision, if wy, made nnder a il of the deceased in rexpect, A
the depenedam;

(<) the degree of relationship betyveen the 7

(ed) the reasamable wanis of the dependant;

(e) the past relations bepueen (he chependent aid the deceqyed:

() the value uf the property of the dependant and any income derived firom
such praperty, ar from his or her eqrni ngs or from any other course:

(g} the anmber of dependants emirled 1o mai Henaiee wder this Aer, ™

15



(d) Section 125 of the Cr.P.C.
Chapter IX of Code of Criminal Procedure. 1973 provides [y,

maintenance of wife. children and parents in g summary  proceeding,
Maintenance under Section 125 of the Cr.P.C. may be claimed by o person
irrespective of the religious community 1o which they belong. The purpose and
ubject of Seetion 125 Cr.P.C. is to provide immediate reliel to an applicant, An
application under Seetion 125 Cr.P.C. is predicated on two conditions : (i) the
hushand has sulficient means: and (i) “neglects™ to maintain his wile. who is
unable to maintain hersell’ In such a case. the husband may be directed by the
Magistrate to pay such monthly sun (o the wilk. as decmed fit. Maintenance is
awarded on the basis of the financial capacity of the husband and other relevant
factors,

The remedy provided by Section 125 is summary in nature, and the
substantive disputes with respect to dissolution of marriage can be determined
by a civil court / family court in an appropriate proceeding. such as the Hindu
Marriage Act, 1956,

In Bhagwan Dutt v Kawla Devi® the Supreme Court held that under
Section [25(1) Cr.P.C. only a wife who is “unable to maintain herself” is entitled
1o sech maintenanee, The Court held

“IV The object of these provisions heing o prevem vagrancy aml
destiourion, the Magistrate has fo find out as to what is reguired by the wife
ten anariniain o standord of Tiving which ix peither hcurions nor [P LS,
bt is muodestly consistend with the status of the fumilv. The necds amd
requirements of the wife for sueh moderate living can be fuirly determined,
oy i her separare income, also, Is taken fite accomn together with the
carmings of the linshaned auod Wi commitinents, ™

(emphasis supplicd)
PPrivr to the amendment of Seetion 125 in 2001, there was o ceiling on the
amount which could be awurded ois maintenance, being Rs, 500 Vin the whale™
[n view of the rising costs of living and inflation rates. the ceiling of Rs. 300 was
done away by the 2001 Amendment Act, The Statement of € Ibjects and Reasons

ol the: Amendment Aet states that the wile had to wait for several vears belore

CIMTR D SO 3R,
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being granted maintenance, Consequently, the Amendment Act introduced an
express provision for grant of “interim maintenance™. The Magistrate was vested
with the power to order the respondent to make a monthly allowance towards
interim maintenance during the pendency of the petition.

Under sub-section (2) of Section 125, the Court is conferred with the
discretion to award payment of maintenance either from the date of the order. or
from the date of the application,

Under the third proviso to the amended Section 125, the application far
grant of interim maintenance must be disposed of us far as possible within sixty
davs™ from the dare of service of notice on the respondent.

The amended Section 123 reads as under:

125, Order for maintenance of wives, chitdren and parents.
I¥il Teferd means neeleels or refuses (o malnloin-

i ' persog Jravi)
ra) his wife, wnable to-maintain herself or
th) his legitimare or illegitimete_minor_child whether married or nul.

erhile to mgintai It or

(e) diis legitimee or flegitimate child (ot being @ married duuglier) vwhe
has attained majoriy. where such child Bs. by reason of any physical vr
menied abnoraality or injury wnable 1o maintain itself, or

tel) his fther or mother, unable to maintain himselfor herself.

@ Magistrare of the first class may, upon proof af such neglect or refisal,
or the maintenanee of his

ap v

e oo {i i
Provided that the Magistrate mgy order the father of @ niing e cliild

referved to i clause (b) to make such alfowance, watil she giftains her
mreinrity, i the Mogiswate is sutisfied ihat the husband f sueh minor female
chitd,_if mrivd, 18 mon pu wvesaed of sufficivne means

Provided futher tha! the Mugistiate mid), dpeine e pomdency of

praveeding regarding manilily allmeanee fior gy maintengirce wider this
stib=section, prder such person 1o ke o wrontdy alfow for (he nerie
auintenayiee of s wife o wecl childd, fedher or mother, and the gxpenses of
siteh proceeding whieh tlie A el tey pay the

same 1o sieh persan gy the Moglsir
Provided also thet g application foi the amemthly allawance for e iiterin

satlyiteniuice wd expeyes of praceeding pinler e s wavise yhall, ay

fur ax possible, he disposed af withihe sixey doys front e
silicadionr To stel persom.

PN, wthle

fesisirante consicly
st iy from (e to time diveet ©

e duate uf the sery

W notiee ol the
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s e wih, ider the provisions of the Indian
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ol ot fo have atfained Ly iy

pr) "mimer” mciis o Jer i
Majoriry et 1873 (9 of [8751 18 decil Bl
Hu' eife™ inclides o vwemai whe fay beci ivoreed N1

: o 1L fl
divoree from, hor hushand vand has nof FORAETIce WRH N CRdCe din
(20 A sich alfoseance for the minfenaiee or iiers

s ehinte ol the order, v, (] 5o
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ardered. from the dare of the ,;ﬂpfu-.;,-m.u Jor medticiiiiee o

/

maintenance and expensey of procecding, us the case mey b, %
131 [t oy person su ardered foifs withont safficiem ""‘":"I"' i “””'m;l i
the order, any sinch & fagistrate muy, for every breach of the order, issic o
Wil for a’l:"l-:'l inge the amonnd die in the mamer provided for leveing fines,
il ruu_1.' sentence sueh persen, for the whole, or aoy part of eaelt month's
atlowance for the maintenaice o the interine maimenanee amd expeases of
procecding, as ihe case may by, remining mpaid atter ihe exeention of the
Waridil, o fnprisonment for o acemwhich niay exiend to ome monih or wiadil
Dvinent i somer mde:

Lrovided that vo swarrant shall be issaredd for the recovery of v wmomt
dite dneber this section widess application be made 1o the ot o levy such
enteinnd within a periad of one year fom the date o which it hecame day.
Praviced further thn it suel, Persei otfers fo maintain his wife on cemdivion
ol er Tiving with him, amd she repuses 1o dive with hine, sie D Magistraie nu
consider any growneds of refusel siated v her. ennd mery medee an ovder wnder
this seetfon nonvithstending sweh offor, if he is satisfied that there is Juest
gromnd for s doing,

Explanation. - If a husbamd hs cantracted marriage witlh another wonan
or keeps o misiress, it shall he considered o be a jitst grotmd fir hix wipe’ «
refused o live with him.

(4 Novwife shall be entivled 1 receive an ol lenvance for the maimenance or
intering niintemmee amd expenses of procecding, as the cave e he, from
Ier huwsbonud umder this section i sie ix living in adiltery, or i without any
Sutficient reason, she refioes to live with her husbend. o if they are living
separarely by ninal consen

(30 O provef that sy wite in whose fivonm an arder b been made mder
this wectfon is living in aduli v o that withowm sufficient reason she Fefhives
o five with her hshand or tha they are fiving separaely Ay o]

ConRsenl, i Maistrate shedl eaneed the order.
{emphasis supplicd)

In Chetreblig v Sirabei” this Court held that the object of maintenance

procecdings is not 1o punish o person lur his past neglect. but 1 prevent vagningey

2008 2 SUC 36,



and destitution of a deserted vvije by providing her food. clothing and shelter by
a speedy remedy, Section 125 of the Cr.P.C. is a measure of social justice
especially enacted to protect women and children, and falls within the
constitutional sweep of Article 15(3). reinforced by Article 39 of the
Constitution.

Proceedings under Section 125 of the Cr.P.C. are summary in nature, In
Bhiewan Mohan Singh v Meena & Ors. this Court held that Section 125 of the
Cr.P.C. was conceived to ameliorate the agony, anguish, financial suffering of a
woman who had left her matrimonial home, so that some suitable arrangements
could be made to enable her to sustain herself and the children. Since it is the
sacrosanct duty of the husband to provide financial support to the wile and minor
children, the husband was required to earn maoney even by physical labour. if he
is able-bodied, and could not avoid his obligation, except on any legally
permissible ground mentioned in the statute.

The tssue whether presumption of marriage arises when parties are in o
live-in relationship for a long period of time, which would give rise to a claim
wS. 125 Cr.P.C. came up for.consideration in Chanmuniya v Virendra Kumar
Singh Kushwaha & Anr.® before the Supreme Court. It was held that where o
man and a woman huve cohabited for a long period of time, in the absence of
legal necessities of a valid mariage. such a woman would be entitled to
maintenance. A man should not be allowed to benefit from legal loopholes, by
enjoying the advantages of u de facto-marriage, without undertaking the duties
und obligations of such marriage. A broad and expansive interpretation must be
given to the term “wife,” to include even those cases where a man and woman
have been living together as husband and wife for a rensonably long period of
lime. Strict proofl of murriage should not be & pre-condition for grant of
maintenance w8. 125 Cr.P.C. The Court relied on the Malimath Commitiee

Report on Reforms of Criminal Justice System published in 2003. which

Y(2015) 6 SCC 353.
*(2011) 1 SCC 1L
This judgmen was referred 1o a lurper beneh,
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: oman living together for .
recommended that evidence regarding a man and wom? &% e

should be sullicient to draw the presumplion of

reasonably long period,

martiage.

- : inst concuhinage. when u
The law presumes in favour of marriage. and against concubiniag '

. 7% nlike matrimonial
man and woman cohabit continuously fora number of years. Unliken

proceedings where strict prool of matriage is essential. in proceedings u/S. 123
Cr.P.C. such strict standard of proof is nol necessary. 5
(¢) Protection of Women from Domestic Violence Act, 2005 (“D. 17 Ael”)

The DV, Act stands on o separate footing [rom the Jaws discussed
hereinabove. The DLV, Aet provides reliel w an aggrieved woman who is
subjected to “domestic violence.” The “aggricved person™ has been delined by
Section 2{a) to mean any woman whao is. or has been. in a domestic relationship
with the respondent. and alleges to have been subjected to any act ol domestic
violence, Section 2017 delines ~domestic relationship™ to include a relationship
between (wo persons whao live. or have at any point of time lived together in i
shared household. when they are related by consanguinity. marriage. or through
a relationship in the nature of marringe. adoption. or are lamily members living
together as a joint family.

Section 2(q) ol the Act defined “respondemt™ to mean an “adult male
person”™ who is, or has been. in a domestic relationship with the aggrieved
woman. In Hiral P. Harsora & Ore, v Knsum Narottamdas Harsora & Ors.!
this Court held that the “respondent™ could also be a female in a domestic
relationship with the aggrieved person. Section 3 of the D.V. Act gives a gendur-
neutral  delinition 10 “domestic violence™, Physical abuse. verbal abuse.
emolional abuse and cconomic abuse can also be inflicted by women against
other women, liven sexual abuse may. in a given fact circumstance, be by one
woman on anuther. Section 1702y provides that the aggrieved person cannol by
evicted or excluded Irom a “shared houschold™, or any part of it by the

“respondent”, suve in accordance with the procedure established by law. If

L Hd"h.”ll v fhes v ALRAD Wiotes Kﬂ_ﬂlf,{l'{:'”'“ |1 S0 441,
TR0 1 SCU |05,
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“respondent™ is to be read as only an adult male person, womien who evict or
exclude the aggrieved person would then not be covered by the ambit of the Act,

and defeat the very object, by putting forward female persons who can evict or
exclude the aggrieved woman from the shared household. The Court struck down
the words “udult male™ before the word “person” in Section 2(q) ol'the 2005 Acl.
and deleted the proviso to Section 2(q). as being contrary to the object of the Act.

The expression “relationship in the nature of marringe™ as being akin to a
common law or a de fircto marriage, came up for consideration in D. Velusamy
v D. Patchaiammal."? 1t was opined (hat a common law marriage is one which
requires that although a couple may not be formally married : (a) the couple hold
themselves out to society as being akin to spouses; (b) the parties must be of
legal age to marry; (c) the parties must be otherwise qualified to enter into a legal
marriage. including being unmarried; and (d) the parties must have voluntarily
cohabited, and held themselves out to the world as being akin to spouses for a
significant period of time. However, not all live-in relationships would amoum
loa relationship in the-nature of marriage to avail the benefit of D.V. Act. Merely
spending week-ends together, or a one-night stand, would not make it 1
“domestic relationship,

For a live-in relationship to fall within the expression “relationship in the
nature of marriage™, this Court in Jndra Sarma v. VKV, Sarma? lnid down the
following guidelines : (a) duration of period of relationship; (b) shared
household: (¢) domestic arrangements: (d) pooling of resources and financial
arrangements: (e) sexual relationship: (f) children; (g) socialisation in public and
(h) intention and conduct of the parties. ‘| he Court held that these puidelines were
only indicative, and not exhaustive.

"Demestic violence™ hus been delined in Section 3 of the Act, which
includes economic abuse us defined in Explanation | (iv) (o Section 3. as :

“Economic abuse which means deprivation of all wr uny economic or
Jinancial resaurces, to which the uggricved person Is emitled wdor cny dny
wr cusiom, whether pavable wrder an order af'a Cowrt or otherwise, ar

2 (3010) 10 SCC 469.
P (2013) 15 SCC 755.
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It il foved person reguires oul of necesstly. icliding but py
which the aggrie ' 1 deved persom o her ehildren
Jimired to household necessitivs for the agericved person, Idren
it ’ ’

Section 17 by a non-ohstante elause provides that notwithstanding any thing
' ; S ‘oL even woman in a domestic
contained in any other faw lor the time being in foree, every woma
. : ", irrespective
relationship shall have the right to reside in the “shared houschold™, irrespective

.
i - . . t g MLy
of whether she has any right. title or benelicial interest in the same. Section 17

reads s

“I7. Right to reside in o shured household:

() Novwithstanding anvthing contained honsehold: in any ather v for
the time being in firee, erery woman in o domestic refationship shall have
e vight o vesie in the shared honseiold, switetdier or ot she hax any right,
fitle or hencfiviad interest in the same.

120 The aggrivved person shall not he evieted or exelu ledd trom the shared
heswsehold or amye part of it by the 1

espondem save i aceordaice with the
procedire established by fuw.

Section 19 deals with residence orders. grant ol injunctive reliefs. or for

alternate uccommodation / pavment ol rent by the re

A three-judge bench of this Court in Sg

spondent,

tish Chander Ahiju v Snche Ahna"
hus uverruled the judgment in §.8.Burra v T arine Baira,'

* wherein a two judge
beneh held that the wile is ¢

nlitled w claim a right of residence in 1 “shap

el
houschold™ w/S.17 (1), which would only mean the house hel Onging to. or taken

on rent by the hushand, or the house which belongs to the joint family of whicl;
the husband is o member, In Satish Chancdor Algga (supra). the Court has held
that although the judgment in SR, Buira (supra) noticed the definition of shared
houschold under Section 2(s). it did not udvert to diflerent parts ol the delinition,
which makes it clear that there was no requirement for the shared household 1
be owned singly or jointly by the hushand, or wiken on rent by the hushand. 17
the interpretation given in S K. Bore is ueeepted, it would lrustrate the ahjeet of

the Act. The Court has taken the view that the delinition of *shared household™

M egided o 15003020 i CA N 24832030 by & bench comprising of Honbhe ustives Asll,
Ishinshizin, W, Sublish Redds and WR Shah,
P 3 s T,
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in Section 2(s) is an exhaustive definition. The “shared houschold™ is the
household which is the dwelling place of the aggrieved person in present time.
It the definition of “shared household™ in Section 2(s) is read o mean all the
houses where the aggrieved person has lived in a domestic relationship alongwith
the relatives of the husband. there will be a number of shared households, which
was never contemplated by the legislative scheme. The entire scheme of the
legislation is to provide immediate relief to the aggrieved person with respect o
the shared household where the aggrieved woman lives or has lived. The use of
the expression “at any stage has lived™, is with the intent of not denying
protection 1o an aggrieved woman merely on the ground that she was not living
there on the date of the application, or on the date when the Magistrate passed
the order wS. 19. The words “lives, or at any stage has lived in a domestic
relationship” has to be given its normal and purposeful meaning. Living of the
woman in & household must reler to a living which has some permanency. Mere
fleeting or casual living at different places would not make it a shared household.
The intention of the partics and the nature of living. including the nature of the
household, must be considered, to determine as to whether the parties intended
lo treat the premises as a “shared household™ or not. Section 2(s) r.w. Sections
17 and 19 grant an entitlement in favour of an aggrieved woman lo the right of
residence in a “shared household”, irrespective of her having any legal interesl
in the same or not. From the definition of “aggrieved person™ and “respondent”.
it was clear that :

(i)  itis not the requirement of law that the aggrieved person may cither
own the premises jointly or singly, or by tenanting it jointly or
singly;

(i) the household may belong to a joint family of which the respondent
is a member, irrespective of whether the respondent or the agrieved
person has any right, title, or interest in the shared houschold;

(iii) the shared houschold muay either be owned, or tenanted by the

respondent singly or jointly.

-
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The right to residence WS, 19 is, however, nat an indefeasible rigy,
especially when a du“ghtcr-in-hn!; is claiming a right agains! aged parents-ip.
law. While granting reliel wS. 12 of the D.V. Act. ar in any civil proceeding,
the court has to halanee the rights between the aggrieved woman and the parents-

in-law,
Seetion 20 provides for monetary relicl to the aggrieved woman

"2 Monetary reliefs. -
(8 IThile disposing of air application wder sith-section (1) of seetun 12

tlre Magistraie iy direct the respondent in po atonetery refief to mect the

et frectinde, b ix gt Lindited do, -
rer) the fows of varnines:

thy the medical cxpenyes:
(ke dersy vansed dfire to dlestractinog, damugee or removal of aine mrepern

From the vontrol of the agerieved pesson; and

tefr el madnienenee for the aggrieved persou ax well as her chifeleen, if am.,
fucltding an urder wider or By addition o an oeder of maiiememce under
seetiont 123 of the Cade of Crinidid Pevecdire, 1973 ¢2 af 1974 op ainy
ather fenv for the time hejng i foree

(24 The monetary relief granted wade thiv section siall be adogunate, foir

aned reevinable aimd consistent with the sranderd of living o vwhich the

wgrerieved person iy aoeustoned
(30 The Moggistrate shedd have the pover to order an appropreiate Tanp s
pevient e monthly pavments of maimenance, as the e aind

cireimstanees of the case e’ regiire”
{emphasis supplicd)

Section 200 1)id) provides that muintenance granted under the DV, Act to
an aggricved woman and children, would be given effect to. in addition to un
order of maintenanee awarded vnder Section 125 of'the CrP.C.Lorany other i
in lorge.

Under sub-section (ol Seetion 20, the Mugistrate muy direet the employer
ar debior of the respondent. todivectly pay the agerieved person, ordeposit with
the conrt u portion of the wages or sularies or debt due 1o or acerued Lo the eredit
ol the respondent. which amount may be adjusted towurds the monetary relicl

puvable by the respondent.



(i)

Section 22 provides thal the Magistrate may pass an order directing the
respondent to pay compensation and damages for the injuries, including mental
torture and emational distress, caused by the acts of domestic violence
perpetrated by the respondent.

Section 23 provides that the Magistrate may grant an ex parte order,
including an order under Section 20 for monetary relief. The Magistrate must be
satisfied that the application filed by the aggrieved woman discloses that the
respondent i committing, or has committed on act of domestic violence. or that
there is a likelihood that the respondent may commit an act of domestic violence.
In such a case, the Magistrate is empowered to pass an ex parte order on the basis
of the affidavit of the aggrieved woman.

Section 26 of the D.V. Act provides that any relief available under Sections
18. 19, 20, 21 and 22 may also be sought in any legal proceeding before a Civil
Court. Family Court or Criminal Court. Sub-section (2) of Section 26 provides
that the relief mentioned in sub-section (1) may be sought in addition to. and
alongwith any other reliel that the aggrieved person may seek in a suit or legal
proceeding before a civil or criminal court. Section 26 (3) provides that in case
any relief has been obtained by the aggrieved person in any proceeding other
than proceedings under this Act, the aggrieved woman would be bound to inform
the Magisirate of the grant of such reliell

Section 36 provides that the D.V. Act shall be in addition to, and not in
derogation of the pravisions of any other law [or the time being in force.

Conflicting judgments on overlapping jurisdiction
Some High Courts have taken the view that since each proceeding is distinct
and independent of the other, maintenance granted in one proceeding cannot be
adjusted or set-o1T in the other. For instance, in Ashok Singh Pal v Manjulata. ih
the Madhya Pradesh High Court held that the remedies available to an uggrieved
person under 8. 24 of the HMA is independent of 8, 125 of the Cr.P.C. In an
application filed by the husband for adjustment ol the amounts awarded in the

two proceedings, it was held that the question as:to'whether adjustment is to be

I ALK 2008 MP 139,
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o » exercised by the Court. There ¢
; “judicial diseretion 1o be exel : :
o, is o matter of judicial dis
granied. 15 a4 m

. - a1 s A M ory requireme
nuthing to sueest as a thumb rule which lays down asa anlony feq "
| s cas’ -~ L

L - 1 j] ¥ "
: smintenance awarded w'S. 123 Cr.P.C. must be
it adjustment or deduction ol mamienanes awarded t
h i &Y “the TINMA. or vice versil.
olGset from the amount awarded under 8.24 of the |
' H . v w "t ] : l.l "
A similar view was tuken by another single judge of the Madhya Pradesh
3 ' o219
High Cowrt in Mohan Swarvop Chauhan v Mohini.
i e TR I R |
Similarly. the Caleutta High Court in Swjit Adhikari v Tulika Adhikari
held that adjustment is not 4 rule, [t was held that the gquantum ol maintenance

determined by the Court under [TMA is reguired to be added to the quantum of

maintenance w'S. 125 Cr.p.C.

A similar view has been tuken in Chandra Mohon Das v Tapati Das"",

wherein a challenge wus made on the point that the Court ought to have adjusted
the amount awarded in g proceeding under 8,123 Cr.P.C.. while determi ning the
maintenance 1o be awarded under 8§74 of the HMA. 1955, Il was held that the

quantum o maintenance determined under §.24 o HMA was 1o be paid in
addition to the maintenance awarded in g proceeding under 8,125 Cr.p.C.

(i) On the other hund, the Bombay und Delhi High Courts. have held that in
case ol parallel proceedings. adjustment or set-ofT must take place.

The Bombay High Court ina well-reasoned judgment delivered in | ishal

VdAparna & Anr, " has taken the correet view. The Court was considering the

issue whether interim monthly maintenance awarded under Section 23 rw,

Section 20 (1nd) of the DV, Adt could be adjusted against the mainteninee

awarded under Section 125 Cr.2.C. The FFamily Court held that the opder passed

under the DV, Act and the Cr.C. were both independent procecdings, and

adjustment was not permissible, The ombay High Court set aside the judgmen

of the Family Court, and held that Section 200 iy of the DV, At makes it clear
that the maintenanee granted under this Act. would be i addition W an order of

maintenance under Seetion 125 Cr.pP L., und any other law' lor the time heing in
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force, Sub-section (3) of Section 26 of the D, V., Act cnjoins upon the aggricved
person to inform the Magistrate, if she has obtained any reliel available under
Sections 18, 19, 20, 21 and 22, in any other legal proceeding filed by her, whether
before a Civil Court, Family Court, or Criminal Courl. The object being that
while granting relief under the D.V., Act, the Magistrate shall take into account
and consider if any similar relief has been obtained by the aggrieved person.
Even though proceedings under the D.V. Act may be an independent proceeding.
the Magistrate cannot ignore the maintenance awarded in any other legal
proceedings. while determining whether over and above the maintenance already
awarded. any Turther amount was required to be granted for reasons to be
recorded in writing.

The Court observed :

“ 18, What L inend to emplhasize is the fact that the adiustiment is permissible
and the adjustment. can be alfowed of the lower amounr against the higher

amount. Though-the wife can simultaneousty elaim mainienance under ihe

different envgcpments, it does not i any way { Mg Fusboond can by
made liable to_pay _the maintenance _awarded in _each of the said

proceedings. "
(emphasis supplied)

It was held that while determining the quantum of maintenance awarded
wS.125 Cr.P.C., the Magistrale would take into consideration the interim
maintenance awarded to the nggrieved woman under the D.V. Act.

The issue of overlapping jurisdictions under the HMA and D.V. Act or
Cr.P.C. came up for consideration before a division bench of the Dethi High
Court in KD v BD* whercin the Court held that maintenance granted o an
aggrieved person under the D.V. Act, would be in addition to an vrder of
maintenance u/S. 125 CrP.C. or under the HMA. The legislative mandate
envisages grant of maintenance Lo the will under various statutes, It was not the
intention of the legislature that once un order is passed in either of the

maintenance proceedings, the order would debar re-adjudication of the issue ol

Aau1y VI AR (Delhi) 466.



and 17 of the judom,
maintenance in any other proceeding. In paragraphs 16 4 Judgmen,

it was observed that o
W20 el 30 of D1 Aer

“16. A confoint reuding of the aforesaid Sections =T Act_dvaling with
seosthdclearly_esiahlish _thar_the_provisions of DI_ddet_dedting i
provisions ol other koes_and

mntintenanee e supplemieiiary e i PR
ST e Loive g 1 .cl g -
therefore mabmtengtee can e pranted to the yggeicved person (s)

E = il LY
D1 Act which woudd alsa be in adelition to any order of maintenaied arisi
e of Seetion 125 of Crd' C

Fo 0 the cemverse, i any arder is passed by the Family Court imder
Section 24 of ML the sante veontd not debar the Conrs in the procecdings
arisig ot of DU Actor procecdings wnder Soction {258 of Cr. PO institured
v dhe wile wgerieved person eluiming maintenance. However. it eaniot he
fiel edovn ax o proposition 0of foow 1har onee an order of atdintengnee s
heen passed by am Coud then the same comol be re-aedinelicared wpan by

e elwer Comrt_The legishnive uwmdate e sages prem of mainienanee

ta_the Wife umder varions stotules such ax HMA, Hindu Adoption amd
Matnicnanee At 1936 there inufier referred toas "WAMA"). Section 123 o)
Cr L, g well as Section 31 up D1 L. Ax sueh Verriens studides o been
caceted to providy for ihe saitengiee do the wite and it is wevtere the
intention o the fegistarire thut wirce any arder is passed i cither of the

proveedings, the suid ordor 1um.rn.’ | thebyr re adfinfication of the issie af

mditmendanee i ey other Cord, ™

{emphasis supplisd)

The Court held that w'S. 20¢1yd) of the DV, Act, maintenanee awarded
o the aggrieved woman under the DV, is in addition (o an order ol maintenanee
provided w/S. 125 Cr.P.C. The grant of maintenance under the D.V. Act would
not be u bar to seck maintenanee u'S. 24 of HMA.

Similarly. in Tannshree & Ors, v A.5.Moorthy.* the Delhi High Court
was considering a case where the Magistrate’s Court hud sine die adjourned the

proceedings wS. 125 CrP.C. on the ground that parallel proceedings for

maintenanee under the 1.V, Act were pending. In an appeal filed by the wife
before the [ligh Court. it was held that @ reading ol Seetion 200 1)1d) ol the DLV
Act indicates that while considering an application w'S. 12 of the D.V. Act. the

Cowrt would take into account an order of' maintenance passed 1S, 125 Cr.P.C

200 ST O] e [l T07,
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or any other law for the time being in force. The mere fact that two proceedings
were initiated by a party, would not imply that one would have to be adjourned
sine div. There is a distinction in the scope and power exercised by the Magistrate
under 8,125, Cr.P.C. and the D.V. Ael. With respect to the overlap in both
statutes. the Court held -

5 Reading of Section 2001 )¢d) of the DA Aet fiwether shenes tht the tra
procecdings are independens of each other and have different seope. though
there is an overlap, Insofer uy the overlap is cancerned, law hay catered for
thatl eventuality und loid down thal al the time of consideration of un
icalion for gram of malmenance under Section 12 of the D17 Aci, the

(emphasis supplied)

The issue whether maintenance w/S. 125 Cr.P.C. could be awarded by the
Magistrate, after permanent alimony was granted to the wife in the divorce
proceedings. came up for consideration before the Supreme Courl in Rakesh
Mathotra v Krishna Melhona.™ The Court held that once an order for permanent
alimony was passed, the same could be modilied by the same court hy exercising
its power w'S. 25(2) of HMA., The Court held that :

“16. Since the Parliament hay empowered the Court Under Secrion 23¢2)
of the Act and kept a remedy Intact and made available 1o the coneerned
party seeking modification, the logical sequitur would be that the remedy
so preseribed ovught 1o be exercised rather than creating multiple chamels
of remedy seeking mabitenance. One can wnderstand the situation where
cunsidering the exivencies of the situation and urgency in the matier, a wife
inftially prefers an appiication Under Section 123 of the Code 1o secure
maintenance in order to sustain herselfl In such matiers the wife would
certainly be entitled to have a full-fledged adindication in the forn of aay
challenge raised before a Campetent Court elther wncer the Aot Or similar
sich eacctments. But the reverse catnmat he the aeeepried nova,

The Court directed that the application w/S, 125 Cr.P.C. be wreated us un
application w8, 25(2) ol HMA und be disposed ol accordingly .

In Nagendrappa Notiker v Neelamm® this Court considered a case where

the wife instituted a suit under Section |8 of HAMA, aller signing a consent

O SCC OnLine SU 239,
Auldy 14 S0 452,
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‘atenance against the husband. It was held that the
intent 2

[urther claims for ma '
WS, 125 Cr.nC. were summary in n
Any order passed u/S.
S |8 of [TAMA.

ature. and were intended to
procecdings 128 Lrbl by

provide o speedy remedy 10 the wilt.
Jose the remedy w/

compronise or otherwise would not oree . "
25 e Supreme Courl direele

In Sudeep Chanedhary v Radbia € hawlhar

; . ol der Section 123
adjustment in a case where the wife had filed an application un

of the Cr.P.C.. and under LIMA. In the 8. 125 proceedings. she had obtained an

order of maintenance. Subsequently. in proceedings under the HMA. the wilk
sought alimony . Sinee the husbund failed to pay maintenance awarded. the wile
initiated recovery proceedings. The Supreme Court held that the maintenance
awarded under Section 125 Cr.P.C. must be adjusted against the amount awarded
in the matrimonial proceedings under [TMA. and was not to be given over and
above the same.
Dircctions on overlapping jurisdictions

It is well settled that o wife can make o claim or maintenance under
different statutes. For instance. there is no har to seek maintenance both under
the D.V. Actand Section 125 of the Cr.P.C.. orunder H.M.AL [t would. however.
he inequitable Lo direet the hushand to pay muintenance under cach ol the
proceedings, independent of the reliel granted in a previous proceeding. [
maintenanee is awarded to the wile in o previously instituted proceeding. she is
under u legal vbligation to diselose the sume in a subsequent proceeding for
maintenance. which may be filed under another enactment, While deciding the
quantum of maintenanee in the subsequent proceeding. the civil courtfamily
court shall take into account the maintenance avwirded in any previously
instituted proeeeding. and deternine the maintenanee payable 1o the claimant,

To overcome the issue ol overlipping jurisdiction, and avoid conllicting
orders being pussed in diflerent procecdings. we diveet that in a subsequent
matintenance proceeding. the applicant shall disclose the previous maintenune

proceeding. and the arders pussed therein, so thae the Court would ke into

PIITy L] S K,



consideration the maintenance already awarded in the previous proceeding. and
grant an adjustment or set-off of the said amount. If the order passed in the
previous proceeding requires any moditication or variantion, (he party would be

required 1o move the concerned court in the previous proceeding,

31



1
(1)

Lii)

(i)

Payment of Interim Maintenance

The proviso to Section 24 o the HHMA (inserted vitle ACt49 aF 2001w ¢
14.09.2001 ). and the third proviso o Seetion 125 Cr.P.C. (inserted vide Acet S

of 2001 w.el. 24.09,2001) provide
b disposed of within 60 davs” from the date ol service

that the proceedings [or inferim maintenange,

shall as far as possible.
of notice on the contesting spouse. Despite the statutory” provisions granting i

time-hound period for disposal of proceedings for interim maintenance. we [ind
that applications remain pending lor several years in most of the cases. The
delays are caused by various factors, such as remendous docket pressure on the
FFamily Courts, repelitive adjournments sought by parties. enormous time taker
for completion of pleadings ol the interim stage itselll ete. Pendency of
applications for maintenance al the interim stage for several vears defeats the
very object of the legislation.

Al present. the issue ol interim maintenance is decided on the basis ol
pleadings. where some amount of’ guess=work or rough estimation takes place.
so us o make o prina facie assessment ol the amount 10 be awarded, 1t is often
seen that both parties submit scanty material. do not diselose the correet details.
und suppress vital information. which makes it difTicult for the Family Courts to
make an objective assessment for grant of interim maintenance. While there is
tendency on the part ol the wilt 1o exaggerute her needs. there is a corresponding
tendency by the hushand o conceal his actual income.

It has therefore become necessary to lay down u procedure to streamline
the proceedings. since a dependant wife. who has no other source of income, has
to tuke recourse to borrowings (rom her parents / relatives during the interregnum
to sustain hersell and the minor children, Il she begins receiving interim
murinlenane,

In the lirst instance, the Family Court in complianee with the mandate ol
Seetion Y ol the Family Courts Act 1984, must make an endeavour [or settlement

ol the disputes. For this, Section 6 provides that the State Government shall. in

consultation with the High Court. muke provision for counsellors w ussist o
Family Court in the discharge ol its unctions. Given the large and growing

o
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(iv)

(v

(vi)

ereentage of matr T P
g £¢ of matrimonial litigation, it has become necessary that the provisions

ol Section 5 and 6 of the Family ¢

the appointment

ourts Act are given efTect to. by providing for
of marriage counsellors in every Family Court, which would
help in the process of settlement,

If the proceedings for settlement are unsuceessful, the Family Court
would proeeed with the matter on merits,

The party claiming maintenance either as a SpOuse, Or as a partner in a
civil union, live-in relationship, common law marriage, should be required to file
a conise application for interim maintenance with limited pleadings, alongwith
an Aflidavit of Disclosure of Assets and Liabilities before the concerned court,
as # mandatory requirement.

On the basis of the pleadings filed by both parties and the Affidavits of
Disclosure, the Court would be in a position to make an.objcctive assessment of
the approximate amount to be awarded towards maintenunce at the interim stage.

The Delhi High Court in a series of judgments beginning with Puneer
Kour v Inderfit Singh Sawhney™ and followed in Kuswmn Sharma v Mahinder
Kumar Sharma®’ (“Kuswin Sharma I'") divected that applications for maintenance
under the HMA, HAMA, D.V. Acl, and the Cr.P.C. be accompanied with an
Affidavit of assets, income and expenditure as prescribed, In Kusum Sharma 1.
the Court lramed a format of Allidavit of assets, income and expenditure Lo be
filed by both parties al the threshold ol o matrimonial litigation. This procedure
was extended to maintenance proceedings under the Special Marriage Act and
the Indian Divorce Acl. 1869. In Kuswm Sharma HI* the Delhi High Court
modilied the format of the Aflidavit, und extended it o maintenance proceedings
under the Guardians & Wards Act. 1890 and the Hindu Minority & Guardianship
Act, 19536, In Kusum Sharma [ the Court took notice that the liling of

Affidavits alongwith pleadings guve un unlair advantage o the party who files

LR (20120 1 Delhi 73,
B0y 214 DLT 493,

S I015) 217 DLT 200,
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(vii)

(Vi)

lix)

(x)
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multancously by both parties. In |
1 the previous judgments, and dirceted

Kausim Starnia 1777 the Coyg
must he filed si

consolidated the format ol the A (fickvils ir
that the same he [iled in maintenance procasaines: o

Given the vastly divergent demographic prolile ol our country. 'Inhlr.h
comprises of metropolitan citics. urbun areas. rural arcas, tribal arcas. cte.. it 'u s
considered uppropriate to elicit responses from the various State Tegal Services
Authoritics ("SLSAs™).

This Courl vide its Order dated 17.12.2019 requested the National [egal
Services Authority ("NALSAT) o submil o report of the suggestions received
[tom the SLSAs [or framing guidelines on the AlTidavit of Disclosure of the
Assets und Liabilities to be liled by the parties,

The NALSA submitted a comprehensive report dated 17.02.2020
containing suggestions from all the State Legal Serviee Authorities throughou
the country, We lind the various stggestions made by the SLSAs 10 be ol ereat
assistance in finalizing the Affidavit of Disclosure which can he used by the
Family Courts for determining the quantum of maintenance 1o be paid.

Keeping in mind the varied landscape of the countrv, und (he
recommendations made by the SLSAs. it was submitted that a simplitied
Allidavil of Disclosure may be framed 1o expedite the process off determining
the quantum of maintenance.

We Teel that the AMidavit 10 be filed by parties residing in urban areas.
would require tu be entirely dilterent from the one applicable to rural arcus. or
tribal arcas.

For this purposc. u comprehensive Allidavit of Disclosure of Assets and
Liahilities is being attached as Enclosure 1 and 11 (o this judgment.

We have been informed by the Meghalava State Legal Services Authority
that the Stute of Meghalaya has a predominantly tribal population. which follows
a4 matrilineal system of society. The population is comprised of three tribes viz,

the Khasis, Jaintia and Gara tribes. In Meghalaya, the voungest daughter is the

" ieended by il Drelhi |”L"|'i Coonprr e Tuadoment Jated (0% 2040,
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(x1)

custodian of the property. and takes important decisions relating to family

property in consultation with her maternal uncle. The majority of the population

s employed in the unorganized sector. such as agriculture, Under Section 10(26)

of the Income Tax Act 1961, the wibals residing in this State are exempled from

pavment ol income tax.,

The Meghalayu State Lepal Services Authority has suggested that the
declaration in Meghalaya be made in the format enclosed with this judgment as
Enclosure I11.

Keeping in mind the need for a uniform format of AlTidavit of Disclosure
of Assets and Liabilities to be filed in maintenance proceedings. this Court
considers il necessary to frame guidelines in exercise of our powers under Article
136 read with Arlicle 142 of the Constitution of India :

(@) The Affidavit of Diseclosure ol Assets and Liabilities annexed at
Enclosures 1. I1 and 111 of this judgment, as may be applicable. shall be filed
by the partics in all maintenance proceedings, including pending proceedings
before the concerned Family Court / District Court / Magistrate’s Court. as
the case may be, throughout the country;

{b)  The applicant making the claim for maintenance will be required to filea
concise application accompanied with the Affidavit of Disclosure of Assets:

(¢) The respondent must submit the reply alongwith the Aflidavit of
Disclosure within 4 maximum period of four weeks. The Courts may not
grant more_than two opportunities for submission of the Aflidavit of
Diseclosure of Assets and Liabilities to the respondent.

If the respondent delays in filing the reply with the Alfidavit. and sceks
more than two adjournments for this purpose, the Court may consider
exercising the power to strike ofT'the delince of the respondent, if the conduet
is found to-be wilful and contumacious in delaying the proceedings.™

On the failure 1o file the AlTidavil within the prescribed time, the Fumily
Court may proceed to decide the upplication for muintenance on basis of the

Allidavit filed by the applicant and the pleadings on'‘record:

¥ Koushalyo v Mukesh dei, Criminal Appeal Nos, | 129113072019 decided vidde Judgment 24,07 2014,
i3



mav be modified by the concerned Court, iy

R '
Ihe above lomma ows
e same. 11 would be leftto the | udicial discretjgy

id

jgencies of 4 cAse equare th

of the ¢ sncerned Court, o 1SsUC nec
yrmation contained
required,  the concerned  Court may  pass

eseary directions in this regard.

inf in the Affidavits of Disclosure,
ey I apart from the inf¢
amy forther information 1S
anpropriate orders in respect thereol,

B 1fihere is anv dispute with respect to the declaration made in the Affidavit

al Disclosure. the aggrieved party may seek permission of the Court to senv

terroeatorics. and seek production of relevant documents [rom the opposite

parts under Order X1 of the CPC:
On filing of the Affidavit. the Court may invoke the provisions of Order

N of the CP.C or Section 163 of the Evidence Act 1872, if 1t considers it

necessary 10 do so:

Ihe mcome of one party is ofien not within the knowledge ol the other
spouse. The Court may invoke Section 106 of the Evidence Act 187291
necessary. sinee the income, assels and liabilitics of the spouse are within the
personal knowledge of the party concerned.

(g) I during the course of pruceedings. there is a change in the financial status
of anv party. or there is a change ol any relevant circumsianees, or 11 some
new anformation comes 1o light. the party may submit an amended
supplementary allidavit. which would be considered by the court at the nme
of final determinulion.

(o The pleadings made in the applications for maintenance and replies lled
should be responsible pleadings: 1 Bdse stulements wnd iisrepeesentintions
are e, thie Cowr may vonsider impgtion ol procecding w40 et

and for comtempt ol Uoun

i I i Ul partivs bolong o s | vonwnnically Waeaher Sections (RSN,

or are living Below the Povery Line (7807 of are cusual lahowrers. the

regquirement of Tiling te Altday it would be dispeised with

() e concerned Family Court  Eisteict Court - Mugistrale™s Court st

mithe an endeayour 1o decnde the LA, ol fnterine Mntenance by i reasoned
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order, within a period of four to six months at the latest. after the Affidavits
of Disclosure have been filed before the court.

(k) A professional Marriage Counsellor must be made available in every

Family Court.

Permanent alimony

(i) Parties may lead oral and documentary evidence with respect to income.

expenditure, standard of living, etc. before the concerned Court, for fixing

the permanent alimony payable 1o the spouse.

(i)  In contemporary society, where severnl marriages do not last for a
reasonable length of time, it may be inequitable to direct the contesting
spouse to pay permanent alimony to the applicant for the rest of her life. The
duration of the marringe would be a relevant factor to be laken into
consideration for determining the permanent alimony to be paid.

(iii)  Provision for grant of reasonable expenses for the marriage of children
must be made at the time of determining permanent alimony, where the
custody is with the wife, The expenses would be determined by taking into
account the financial position of the husband and the customs of the family.

(iv)  If there are any trust funds / investments created by amy spouse /
grandparents in favour of the children, this would also be taken into

consideration while deciding the final child support.
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111
(i)

ining quantum of maintenance

Criteria for deferm ! |
atina interim ' permanent alimony is (o ¢nsure thy
anting

The objective of gr . |
J (0 deslitution or vagrancy on aceount of the

pendant spouse is not reduce

the de S
a punishment (o the other spouse. There is no

failure of the marriage. and not as

"maintenance » awarded.
straitjacket formula for fixing the quantum ol maintenance to be i

N : T T st G
The factors which would weigh with the Court infer afie are the status «

the partics: reasonable needs of the wile and dependant children: whether the
applicant is educated and professionally qualified: whether the applicant has any
independent source ol income: whether the income is sufTicient Lo enable her Lo
maintain the same standard of living as she was aceustomed to in her matrimonial
home: whether the applicant was emploved prior o ber marriage: whether she
was working during the subsistence ol the marriage: whether the wile was
required lo sacrifice her employment epportunities for nurturing the lamily. child
rearing. and looking aller adult members of the family: reasonable costs of
litigation for a non-working wile.™

In Maanish Jain v Akanksha Jain® this Court held that the linancial
position of the parents of the applicant-wile. would not be material while
determining the quantum of maintenance. An order of interim maintenance is
conditional on the circumstance that the wile or husband who makes a claim has
nu independent income. sulTicient for her ar his support. It is no answer (o a
claim of maintenance that the wile is educated and could support herselll The
vourt must take into consideration the status of the partivs and the capacity ol'the
spouse to pay [or her or his support. Maintenance is dependent upon factual
sitwations: the Court should mould the claim for maintenance based on | arious
factors brought helore it

On the other hand, the Gnancial capacity ol the husband, his actul
income. reasonable expenses Tor his own maintenance. and dependant il

members whom he is obliged o maintain under the law. liabilities iFany. would

5 H.l_-|uf Tui Kav by K nr .Hi'p‘l_t"- l; % “IIH ot Aloe, D lwadliog & Cirs { w77 s T
Reter o Ve Paraanscie e v Poacamvie Parsng (2000113 SCC 112,
4‘:r11'r| 1{ 9 -ul.H'”l
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(i)

(iii)

(iv})

be required to be taken into considerution, (o arrive at the appropriate quanium
of maintenance 10 be paid. The Court must have due regard to the standard of
living of’ the husband, as well as the spiralling inflation rates and high costs of
living. The plea of the husbund (hat he does not possess any source of income
ipso facto does not absolve him of his moral duty 1o maintain his wile if he is
able hodied and has educational qualifications, ™

A careful and just balance must be deawn between all relevant tactors.
The test for determination of maintenance in matrimonial disputes depends on
the financial status of the respondent, and the standard of living that the applicant
was accustomed 1o in her matrimonial home.

The maintenance amount swarded must be reasonable and realistic. and
avoid either of the two extremes i.c. maintenance awarded Lo the wife should
neither be so extravagant which becomes oppressive and unbearable for the
respondent. nor should it be so meagre that it drives the wife to penury, The
sufficiency of the quantum has to be adjudged so that the wife is able to maintain
herselMvith reasonable comfort.

Section 23 of HAMA provides statutory guidance with respect to the
criteria for determining the quantum of maintenance. Sub-section (2) of Sectien
23 of HAMA provides the following fictors which may be taken into
vonsideration : (i) position and status of the parties, (ii) reasonable wants of the
claimant, (iii) if the petitioner/claimunt is living separately, the justification for
the sume, (iv) value of the claimant's property and any income derived from such
property, (V) income from claimant's own earning or from any other source.

Section 20(2) ofthe D.V. Act provides that the monetary reliel granted 1o
the aggrieved woman and / or the children must be adequate, fair, reasonuble.
and consistent with the standurd ol living to which the agerieved woman was

sccustomed L in her matrimonial home.

¥ Reuta Satkan v Sumer Singh Saltan (2019} 12 SCC 303,
 Pnermedhugg v Sing Bai {2008) 2 SCC 3140,
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(V)

(vi)

e Tollowing factars

T AT 208 vk B
{jgh Court in Bharat Hedge v Sill. Sarof Hegde" Liid doy,

The Delhi | & |
red for determining mainlenance :

{0 be conside

w]. Sy of the purtics. —
: - the clemedi.
1 Reasanable wans aof the vit I
2 The independent ineome amd ;rrnﬁc*r{t_rrf 1h ul’mmm ';,; o
:J The pnher of persons. the non-upplivant freas 0 1t ';l -,l'-'_f'- -
5. The amount should aid the applicait 1 five i a similar BlEsVC

fe she enjeved i the matrimonicd hone.
6. Non-applicant’s Jiuhilities. if any. . N ‘ )
= Provishms for foond, clothing, shelrer, education. pedival dilt prelurtice
el treamient ete. of the applicant.
N, Payimem capueity of the nan=applicdnt. . o
0. Soune eness work is 1ol sufed out while extimaning the incone of
non-applicent when all the sonrees or carreel sowrees are #ol discloed.
10, The non-upplicant fo dufray the cost of litigation.
11 The amonnt awarded ws 123 Cr PC iy adiustahle ageninst the

anonnt awarded w24 of the A 177

Apart from the aloresaid [actors cnumerated hereinabove. certain

additional factors would also be relevant for determining the quantum of

maintenance payable.

(a) Age and employment of parties

In a marriage of long duration. where parties have endured the
relationship for several vears. il would be a relevant factor to be taken into
consideration. On termination of the relationship. il'the wife is educated and
professionally qualified. but had to give up her employment opportunitics to
look afier the needs of the family being the primary curegiver (o the minor
children. and the elder members of the family. this fuctor would be required
(o be given due importanee. This is ol particular relevance in contemporiry
society. given the highly eompetitive industey standards. the separated wile
would be required to andergo lresh training 1o acyuire marketable sKills and
re-train hepsell o seeure a job in the paid workloree to rehabilitate hersell:
Wilh advancement of uge. it would be dilTicult for a dependant wile to getan

casy entry into the work-foree alier o break of severnl years.

T 2T I,



(b) Right to residence

Section 17 of the D.V. Act grants an aggrieved woman the right to livein
the “shared household™. Section 2(s) defines “shared household™ to include
the household where the aggrieved woman lived at any stage of the domestic
relationship: or the household owned and rented jointly or singly by both. or
singly by ecither of the spouses: or a joint family house. of which the
respondent is a member.

The right of a woman to reside in a “shared houschold” defined under
Section 2(s) entitles the aggrieved woman for right of residence in the shared
houschold. irrespective of her having any legal interest in the same. This
Court in Satish Chander Ahja v Sneha Ahuje®® (supra) held that ~shared
household” referred to in Section 2(s) is the shared household of the
aggrieved person where she was living at the time when the application was
filed, or at any stage lived in a domeslic relationship. The living of the
agerieved woman in the shared household must have o degree of permanence.
A mere fleeting or casual living at different places would not constitute i
~shared household”. It is important to consider the intention of the parties.
nature of living, and natute of the household. to determine whether the
premises is a “shared household”. Section 2(s) read with Sections 17 and 19
of the D.V. Act entitles a woman to the right of residence in a shared
houschold. irrespeetive of her having any legal interest in the same. There is
no requirement of law that the hushand should be a member of the joint
tamily, or that the household must belong to the joint family, in which he or
the aggrieved woman has any right, title or interest, The shared household
may not necessarily be owned or tenanted by the husband singly or jointly.

Section 19 (1)(1) of the D.V. Act provides that the Magistrate may pass a
residence order fmter alia direeting the respondent to secure the same level of
alternate accommodation for the g perieved woman as enjoyed by her in the

shared household. While passing such an order, the Magistrate may direct the

W Civil Appeal No, 2483 /2020 Jecided vrde Judgment dated 15, 10.2020.
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needs and resources of the parties.

(¢) Where wile is earning some income

I he Courts have held that il the wilt is carning. il cannot operate as a bar
from being awarded mainienance by the husband, The Courts have provided
auidance on this issue in the Tollowing judgments.

In Shailier & Ane. v Khobbama, ™ this Court held that merely because the
wile is capable of caming. it would not be a sulficient ground to reduce the
mainteminee awarded by the Family Court. The Court has to determine
whether the income of the wile is sufTicient o enable her o maintain hersel .
in accordance with the lifestyle of her husband in the matrimonial home, ™
Sustenanee does not mean. and cannot be allowed o mean mere suryival 4’

- Semita Kachwoha & Ors. v Anil Kachwalia * the wife had =
postgraduate degree. and was employed as o teacher in Jahal pur. The hushand
raised o contention that since the wife had sulficient income. she would no
require linancial ussistance from the hushand. The Supreme Court repelied
this contention. and held thal merely because the wife was carming same
income. it could not be o ground (o reject her claim for maintenance,

The Bombay [Tigh Court in Sunjuy Dantedar Kale v Kudvani Setivjeny
Kale' while relying upon the Judgment in Swita Kechvake [supra). held
that neither the mere potential o corn, nor the actual earning of the wilg,
henvsocver meagre, is sufficient to deny the claim ol naintenance,

An able-bodied hushand must be presumed to be capable of earning
sufficient money to mainein his wile und ehildren. wnd cannot cantend that
heds not i i position o eaen sulliciently to maintin his lamily, us held by

e [ delln “l};.ll o ill Clennder Prakash .;lnuh.-l;”.‘”- v Nhita Rani Chanidor

CEHNH 12 50 1,
Sew also Decision ol the Raenctabi High C ol in 2 Sueoshy § Pevyar & s, 3016 Cet 44700
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gt Fabhowiged © N, Y afad Shave, 2005 SO Ol e I 1042
Franey iesee s

INMESCE Ol i Bt 0o



Prakash " The onus is op

the husband 1o eslablish with necessary material
ounds 1o show thag he is unable o maintain the

ceal obligations for reasons beyond his control. I
lose the ex

be drawn by

the husbang does net disg

. Act amount of his income. an adverse
inference may the Court

This Court in Sheamin Faraoqui v
Chander Prakgs), (supra) with approval, and held that the obligation of (he
husband 1o provide

anee stands on a higher pedestal than the wife,

Shahid Khai'® cited the judgment in

mainte

(d) Maintenance of minov children

Me Tiving expenses of the child would include expenses lor lood,

clothing. residence. medical expensces, education of children. Extry couching

classes or any other vocational training courses o complement the basic

in. while awarding child support. Albeit. it should
be a reasonable amount to be awarded for extra

education must be factored
-curricular / coaching classes.
and not an overly extravagant amount which may be claimed.

Education expenses of the children must be normal Iy borne by the father.
If the wife is working and carning sufficiently, the expenses may be shared
proportionately between the parties.

{e) Serious disability or ill health

Serious disability or ill health of a spouse. child / children from the
marrigge / dependant relative who require constant care and recurrent

expenditure. would ualso be a relevant consideration while quantifying

maintenance.

H ALK 1968 Delhi 174
#3015) 5 SCC 05,



(a)

Dafe from which Maintenance fo be awarded

There is no provision in the HMA with respect to the date from which 4
Order of maintenanee may be made clfective. Similarlv. Section 12 ol the D,V
Act. does not provide the date [rom which the maintenance is o he awarded,

Seetion 125(2) Cr.l.C. is the only statutory provision which provides thi
the Magistrate may award maintenance ¢ither from the date ol the order. or from
the date of application, *

In the absenee of a uniform regime, there is a vast variance in the practice
adopted by the Family Courts in the country. with respect to the date from which
maintenance must be awarded. The divergent views taken by the Family Courts
are ¢ first. from the date on which the application Tor maintenance was liled:
second. the date of the order pranting maintenance: third, the date on which the

summons was served upon the respondent.

From date of application

Fhe view that maintenance ought to be granted from the date when the
application wus made, is based on the rationale that the primary ohject of
maintenanee laws js o protect a deseried wile and dependant children lrom
destitution and vagranes, ['maintenance is not paid from the date ol application,
the party seeking maintenanee would be deprived of sustenance, owing o the
time taken for disposal of the application. which often runs into several yuars,

The Orissa High Court in Susmite Mohanne v Rabidva Nath Saba' held
that the legislature intended to provide summary. quick and comparatively
inexpensive remedy to the neglected person. Where litigation is prolonged.
cither on account of the conduet of the upposite party, or due to the heavy docket
in Courts. or for unavoidable reasons. it would be unjust and contrary ta the
objeet of the provision, to provide maintenance Trom the date ol the order.

0 Kandue Claran Sener o Sme. Nivngeler Jona™ | the Orissa High Court was

considering an application u'S, 123 Cr.l.C.. wherein it was held that even though

Mo Stemame s K Vareanibo & f e 1089 00 AT D UTC 00,
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the decisio ; i ;
Ision to award maintenance cither from the date of application, or [rom

the date of {Trder. was within the discretion of the Court, it would be appropriate
to grant maintenance from the date of application. This was followed in Arun
Kumar Nayak v Urmila Jena,” wherein it was reiterated that dependents were
entitled to receive maintenance [rom the date of application.

The Madhya Pradesh High Court in Krishna Jain v Dharam Raj Jain®
held that a wife may set up a claim for maintenance to be granted from the date
of application, and the husband may deny it. In such cases, the Court may Irame
an issue, and decide the same based on evidence led by parties. The view that
the *normal rule™ was to grant maintenance from the date of order, and (he
exceplion was to grant maintenance [rom the date of application. would be to
insert samething more in Section 123(2) Cr.P.C., which the Legislature did nol
intend. Reasons must be recorded in both cases. i.e. when maintenance is
awarded from the date of application. or when it is awarded from the dute of
order.

The law governing payment of maintenance wS. 125 Cr.P.C, from the dawe
of application, was extended 1o HAMA by the Allahabad High Court in Gangd
Prasad Srivastava v Additional District Judge, Gonda & Ors.*' The Court held
that the date of application should always be regarded as the starting point for
payment of maintenance, The Court was considering a suit {or maintenance wS.

18 of HAMA. wherein the Civil Judge directed that maintenance be paid from
the date of judgment. The High Court held that the normal inference should be
that the order of maintenance would be effective from the date of application, A
party seeking maintenance would otherwise be deprived of maintenance dug 10
the delay in disposal of the application, which may arise due to paucity of time
of the Court. or on secount of the conduct of one of the parties. In this case. there

was @ delay of seven years in disposing ol the suit, und the wile could not be

#0103 93 AIC 720 (Dv).
1993 (1) MPIR 6,
3019 (6) ADJ BSO.



(h)
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ssation / suil.
it » date of application /3 P ks
o e ¢ P Skl v Ruf{ﬂfﬁ”ij' held that where the

The Delhi High Court in Laviesh
is incurring expenses (Wi
ive maintenance [rom the date of

rds maintaining hersell and
wile is unemployed and

. UL i N yrece
the minor child “ ehildren. she is entitled torec . ial eruncl
arded to 2 wife to overcome the [mancial crunch.

application, Maintenance is aw |
aration [rom her husband. [Us neither a matler

which occurs on account ol her sep

of Favour to the wife, nor any charity done by the husband.
From the date of order

The second view that maintenance ought to be awarded [rom the date ol
order is based on the premise that the general rule is to award maintenance [rom
the date of order. and grant of maintenance {rom the dute ol application must b
the exception. The foundation of this view is based on the interpretation ol
Section 125(2) Cr.P.C. which provides :

“t20 Ay such altowanee for the mainienance or interim maintenance aid

expenses for proceeding shall be payvable from the daee of the urder. or, if

so_ordered. fram the dote of the application for wainteinee or Brerin

maintenance vmd expenses of proceceing, as the case may be, ™
(emphasis supplicd)

The words “or, if'so ordered™ in Section 125 has been interpreted to mean
that where the court is awarding maintenance from the date ol application.
special reasons oughl Lo be recorded ¥

n Bina Devi v Stare of UL, the Allahabad High Court on an
interpretation of 8, 125(2) of the Cr.,C. held that when maintenance is directed
to be puid from the date of application, the Court must veeord reasons. IF the
order is silent. i will be ellective Trom te date ol the order, Tor which reasons
need not be recorded. The Court held that Section 12302) Ce .. is pwim fucie

clear that muintenance shall e pavable Trom the dale ol the order,
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(c)

ol ;:.;::T::? I’r‘udesh High Court in Amit Verma v Sangeela Verma &
maintenance ought to be granted from the date of the order.
From the date of service of summons

The third view followed by some Courts is that maintenance ought o b
granted trom the date of service of summans upon the respondent.

The Kerala High Courl in 8 Radhakumari v K.MK. Nair® was
considering an application for interim maintenance preferred by the wife in
divorce proceedings tiled by the husband, The High Court held that maintenance
must be awarded to the wife from the date on which summons were served in
the main divorce petition. The Court relied upon the judgment of the Calcutta
High Court in Samir Banerjee v Sujata Banerjee,”” and held that Section 24 of
the HMA does not contain any provision that maintenance must be awarded from
a specific date. The Court may, in exercise of its discretion, award maintenance
from the date of service of summons.

The Orissa High Court in Gouri Das v Pradvumna Kumar Das™ was
considering an application for interim maintenance filed w/S. 24 HMA by the
wile, in a divorce pélitinn instituted by the husband. The Court held that the
ordinary rule is to award maintenance from the date of service of summons. It
was held that in cases where the applicant in the maintenance petition is ulso the
petitioner in the divorce petition, maintenance becomes payable from the date
when summons is served upon the respondent in the main proceeding.

In Kalpana Das v Sarct Kumar Das?” the Qrissa High Court held that the
wile was entitled to maintenance from the date when the husband entered
appearance. The Court was considering an application for interim maintenance
wS. 24 HMA in a petition for restitution of conjugal rights filed by the wife. The
Family Court awarded interim maintenance to the wile and minor child from the

date ol the order. In an appeal liled by the wife and minor child seeking

% CRR No. 354272019, decided by the Mudlya Pradesh High Court vade Order dued 08,01 2020,
0 ATR 1983 Ker 139,

70.CWN 633,

3 1986 (11) OLR 44.

* AR 2009 Orf 133,
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Discussivn and Directions

The judgments hereinabove reveal the divergent views ol dillerent | [iah
Courts on the date from which maintenance must be awarded,

Even though a judicial discretion is conferred upon the Court to granl
maintenance either from the date of application or from the date of the order n
S, 125(2) Cr.P.C.. it would be appropriate to grant maintenance [rom the date of
application in all cases. including Section 125 Cr.P.C. In the practical working
of the provisions relating to maintenunce, we find that there is signilicant delas
in disposal of the applications lor interim maintenance for years on end. It would
therefore be in the interests of justice and fair play that mainlenance is awarded
[rom the date of the application,

In Sheril Krneri Devi and Ors. v Keishnan Bhaawan Paitlhak™. this Court
held that the entitlement of maintenance should not be left to the uncertain date
of disposal ol the case. The enormous delay in disposal of proceedings justifics
1he award of maintenance Irom the date of application. [n Bheowenr Mol Singlr
v Meena™ ., this Court held that repetitive adjournments sought by the husbund in
thit case resulted in delay of 9 vears in the adjudication of the case. The delay i
adjudication was not only against human rights. but also against the basic
embodiment of dignity of an individual, The delay in the conduet ol the

procecdings would require grant o maintepanee o date back to the date ol

application,
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| I'he rationale of granting maintenance from the dute of application finds
“‘-i roots in the object of enacting maintenance legislations. s as to enable the
wife to overcome the financial crunch which oceurs on separation from the
husband. Financial constiaints of a dependant spouse hampers their capacity (o
be effectively represented before the Court, In order to prevent a dependaat from
being reduced to destitution. it is necessary that majntenance is awarded from
the date on which the application for maintenance is filed before the concerned
Court.

In Badshalh v Urmila Badshah Godse® . the Supreme Court was
considering the interpretation of Section 125 Cr.P.C. The Court held :

“13.3, ..purposive imerpretaiion needs {o he given to the provisions of
Section 125 CrPC. While dealing with the application of a destinute wife or
hapless children ar parents under this provision e dealing with
the mureinalised sections vf the society. The purpose is [0 achieve “social
fustice " whicl is the constitutional vision, enshiined in the Preamble of the
Congtittion of India_The Preamble io the Constitution of India clearly
signals that we liave chosen the democratic path under the rule of law to
uchieve the goal of securing for ail ils eilizens, justice, liberty, equality and
frateraity. It spectfically highlights achieving their social justice. There jore,
it becames the bouiden dury of the courts to advance the vdilse o f the social
jnstice, While giving inteipretaiion 1o da particulor provision. ihe court is
cuposed 1o bridee the gap benween the law and soeiel., Y

(emphasis supplied)

It has therefore become necessary 1o issue. directions to bring about
uniformity and consistency in the Orders passed by all Courts. by directing that
maintenance be awarded from the date on which the application was made before
the concerned Court, The right to claim nuaintenance must date hack to the date
of filing the application. since the period during which the maintenunce

proceedings remained pending is not within the control of the applicant.

20 1 SCC 18R,
49



Enforcement of orders of maintenance

the order of muintenance is the
I maintenanee is not paid in a timely

; vof most challenging issy,
Fnforcement o
which is encountered by the applicants.

it deteats the very ohje! of the social wellare legislation, Execution
defeals h

manier, |
i nat years. which completely

petilions usually remain pending lor munths.
nullifies the objeet of the law. The Bombay [ligh Court in Seshita iresh
Chhaveda v Viecsh Nuagst Clia needad held that

Fine dlivection of fprerine alimony aid cypenses af litigations irder Seetron 21

o5 ome oof irgenev aned it st b decided ay somias it is ratsed aid the fane ttkes
care thar nohody iy divabled fram presecming or deferiding the mearinon "
cuse by siarvation or fack of thinds, ™

() An application Tor execution ol an Ovder ol Maintenance can be fled
under the following provisions :

(@l Seetion 28 A o the Hindu Martiage Act. 1956 ray, Section 18 of the Family
Courts Act. 1984 and Order XXI Rule 94 of'the CPC lor executing an Order
passed under Seetion 24 of the Hindu Marringe Act thelore the Family
Courl),

(b) Section 20(6) of the DV Act tbefore the Judicial Magistrate): and

(ed Seetion 128 of Cr.P.C. before the Magistrate’s Court,

(i) section 18 ol the Family Courts Act. 1984 provides that orders pussed bn
the Family Court shall be exeemable in accordance with the CPC 7/ Cr.P.C.

(i) Section 12503 ) of the Cr..C provides thit i the party against whom the
order ol maintenance is pussed ils wocomply with the order of maintenanee.
the same shall be recovered in the manner s provided for tines. and the
Mugistrate may award sentence ol imprisonment for o erm which may extend
forone month, or until pay ment, whiches er s carlier,

Striking off the Defence

(1 Senne Family Courts vy passed onders Tor striking ol the delence ol the
respondent in case ol non-pasiment ol maintenance, so as o lucilitae speeds

disposal ol the maintenance petition.
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In Kaushalya v Mukesh

Jain™, the Supreme Yeianad
Court toipirikie: ofF e preme Court allowed a Family

de : &
fence of the respondent, in case of non-payment of

nance in accordance wi i

c¢ with the interim orde ]
- r . '
(1) The —

mainte

T P& Haryana High Court in Bani v. Parkash Singh™ wus
W"H'd'-'“né‘: a case where the husband failed 1o comply with the maintenance
order. despite several notices, for a period of over two years. The Court taking
note of the power 10 strike T the defence of the respondent. held that : )

L

‘Law is n erles i

s e ;U-f HJ'CI:I powerlesy as not to bring the Imshand 1o book. It the
id s _:i":?'rft'{f to make the paynrent of naintenance and litigation
expenses to wife, his defence be siruck ait”

(1ii) The Punjab & Haryvana High Court in Mehinder Verma v Sapna,™
discussed the issue of striking off the defence in the following words

8. Section 24 of the Act empowers the matrimonial cowrl 1o award
meimenance pendente lite und alse fitigation expenses fo a needy and
infigent spouse so that the proceedings can be conducted without any
hardship on his or her par, The proceedings wader this Section are
stemmary in nature und confers o substantiol right on the upplivant during
the pendency of the proceedings. Where this amow is ol paid to the
applicemt, then tie very_abject amd _purpose of this_peoyiston staids
defeuted. No doubl, remedy of execution of decree or order posaeed by the
matrimonial eourt Is available under Section 284 afthe Act, bul the sunie
waould nat be a bar (o striking off the defence of the spouse who vialates
the interim order of maintengnee wid litigation expenses perssed by the
siidd Court, In other words, the striking off the defence of the spotse et
' hanouring the conrt's interin ordvr ix the instant relief to the needy one
instead of waiting endlessly till its execution under Section 2810 ofthe dci
IWhere the spouse who is (o pay muintenance fails io divelerge the
tiwbility, the other spouse camot be forced to adopt tie consiming
exvention proceedings for realising the amount. Conirt carnol he o mire
spectator warching flagrant disobedience aof the interim orders pussed by
it showing fts helplessiess in its instant inpl ementation. It would, thus, be
appropriate even in the absence of aiv specific provision t that ¢ffect in
the Act. 1o strike off the defence of the erring spouse in exercise of 1y
inherent power under Seciivn 131 of 1 Code of Civil Provedure read
\with Section 21 of the Aci rather than to leave il averieved party 1o seck
ity enforcement through execulion as execution is u fong and arduots
pracedure, Needless 1o say, the remedy nder Section 284 of the Act
regarding execution af decree ar intering urder does not stand obliteraicd
or extinguished by sirining off the defeace of the deranlting spause. Thu,
where the spouse who is directed o pay the maintenance aind litigalion

“ Criminal Appeal Nos: 112921130 72014 decided vide Judgmen: dated 24.07.2019,

* AIR 1996 PXH 173,
= AANL/PH 362004,

tin
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L“’ OIS gfj,h_ 1Hees ,"HF' Iy HHH‘-'I".II.I:]'H.'L'HIrl"'t' Hh‘l‘l' .th‘,' u’pﬁ-”{i.

mves. Hie feg
cxpises. i Jicthle 10 b sirinch off

of the satd spowse 18 a—

(iv) ‘I'he Delhi High Court in Safislt Kimer v Meend™” held that the Family
Court had inherent powers t strike olUthe defence of the respondent. to ensure

that no abuse of process ol the cowt takes place,
i i ol Ciliary] 05
The Delhi High Court in Smr. Sentosh Sehgal v Shri Miwari Lal Seltgal!

framed the following issue for consideration @ 1 Tether the appeal agaiist the

decree of divorce filed by the appetlane-wite can be allowed siralghtiva) withiont

hearing the respondent-tusband in the vvent of his failing 1o g intering

maintenance arel fitigation expenses granted 1o the wife during the pendency of

the appeal, ™
The relerence was answered as follows :

5. The reference to the portion of the jredement in Bani's cuse extracted here-
in-uthave wonld shov thue the Pimfub and Harvana High Court and Orixsa
Page 2216 Hieh Court have tukenr an angnimous view that in cose the
Qaesbanid comnies defandt b priyment of imerin meaintenance o his wife and
chitdien then e is not entitled o et mutpimential relier im proceedings
or against him. The view niken by Punjub aed Harvane High Coure in
Moy case has f?L'L'I!Iff’fi'fl11't'tJ' .I'PI o ."-!'J"Hg.rr.’ Jdee of ilix Court i Satish
Kunntr v Meeia . e wnd to aeree witl this view ay it is in consenaince
with the first principle of lenv, We are of the view that when o husheaind is
iegligent omd dovs ot pay widainteaance fo s wife as avarded by the
Cenrr, then ooy sucit o person is eneitled 1o the relief claimed by him in the
nitrimoniol proceadings. 11 bave o hesitetion o olding that in ease the
fvishond fuils ter iy mietintenianee andd litigation expenses fo fbis wife granted
by the Cuaurt daing the pendeiicy of the appeal, then the appeal filed by the
wite againt the deerce of diveree granted by the wial court in faver of tig'

Iushared has -t he atlinved, Heree the guestion referred (o ns for decisio

ix answored in the affirmonive,”

The Court concluded that il° there was non-payment of interim

maintenance. the delence ol the respondent is liable to be struek ol and the

appeal liled by the appellint-wife can be allowel, without hearing the

respondent,

g el IR0 2Tt
AR 2onT Delhi 210
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(v)

The Punjab and Haryana High Court in Gurvinder Singh v Murti & Ors,*
1:“[5 considering a case where the trial court stuck off the defence of the husband
for non-payment of ad-interim maintenance. The High Court set aside the order
of the trial court, and held that instead of following the correct procedure for
recovery of interim maintenance as provided wS. 125 (3) or Seclion 421 of the
Cr.P.C.. the trial court erred in striking ofT the defence of the husbund. The error
of the court did not assist in recovery of interim maintenance. but vather

prolonged the litigation between the parties.

(Vi) The issue whelher delence ean be struck olY in proceedings under Section

125 Cr.P.C. came up before the Madhya Pradesh High Court in Fenkateshwar
Dwivedi v Ruchi Dwivedi.™ The Court held that neither Section 125(3) of the
Cr.D.C. nor Section 10 of the Family Courts Act either expressly or by necessary
implication empower the Magistrate or Family Courl to strike off the defence. A
statutory remedy for recovery of maintenance was available, and the power o
strike off defence does not exist in 4 proceeding w8, 125 Cr.P.C. Such power
cannot be presumed to exist as an inherent or implied power. The Court placed
reliance on the judgment of the Kerala High Court in Davis v Thomas.”' and held
that the Magistrate does not possess the power to strike off the defence for failure
to pay interim maintenance.
Discussion and Directions on Enforcement of Orders of Maintenance
The order or dectee of maintenance may be enforced like a decree of a
civil court. through the provisions which are uvailable for enlorcing a money
decree, including civil detention. attachment of property. elc. us provided by
various provisions of the CPC, more patticularly Sections 51, 35, 58, 60 read

with Order XXI.

o CGueviicler Stgh v Mindl & s, | {194 DMC 334,

L 2018) DMC 103 MP.
‘Karnataka High Court ulTimued this view I Roviidra Kumur v Reska & i, 2009 SCC OpLine Kur
481.

07} LR (erul) 389,
See also Skeer Hussaen TP v Naseera & O, 2006 () 1LIE (Keealap 917,
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order which ought (

i

defence of the respondent is an

Striking ofT the
e wiltul and contumacious,

sorl. if'the Courts find default o b
and minor children.

passed in the last re
particularly 10 a dependant unemployed wite.
Contenpt proceedings for wilful disobedience may be initiated before the

appropriate Court



Vi

Final Directions
In view of the forepoin

£ discussion pg contained in Part B[ o v of this
Judgment, we e

Cm it appropriate (o pass

the following directions in exercise of
OUF powers under Article 149

of the Constitution of [ndia
(a) Issue of overlapping jurisdiction

To overcome the issye ol overlapping jurisdiction, and avoid conflicting

orders being passed in different proceedings, it has become necessary to
directions in this regard, so that there

issue

is uniformity in the practice followed
by the Family Courts/Districi Courts/Magistrate Courts throughout the
country. We direct that:

(1) where successive claims for maintenance ure made by a party
under different statutes, the Court would consider an adjustment o set-
off, of the amount awarded in the previous proceeding/s, while
determining  whether any further amount is to be awarded in the
subsequent proceeding;

(ii) it is made mandatory for the applicant to disclose the previous
praceeding and the orders passed therein, in the subsequent proceeding:

(jii) if the order passed in the Previous proceeding/s requires any
modification or variation, it would be required to be done in the same
proceeding.

(b) Payment of Interim Muintenance
The Affidavit of Disclosure of Assets and Liabilities annexed as
Enclosures I, I and 111 of this Judgment, as may be applicable, shall be filed
by both parties in gl maintenance  proceedings, wcluding  pending
proceedings before the concerned Family Court / District Court / Mugistrates
Court, us the case may be, throughout the countey,
(e) Criteria for determining the quantom of malntenance
For determining the quantum of maintenance payuble o an upplicant, the
Court shall tuke into uccount the criteria enwmnerated in Pyrt B = 11 of the
Judgment.



i s which may be
Court may cxercise its discretion 10 consider any other factor/ y

necessary ot of relevance in the facts and circumstances ol a case.
(d) Date from which maintenance is to be awarded
We make it clear that maintenance in all caxes will he awarded from the
date of filing the application [or nuintenance. us held in Part B - 1V above,
(e) Enforcement / Execution of orders of maintenance
For enforcement / execution of orders of maintenance. it is dirccted that
an order or decree of niintenance may be enforced under Section 28A of the
Hindu Murriage Act, 1956; Section 20(6) of the D.V. Act; and Section 128
of Cr.P.C.. us may be upplicable. The order of maintenance may be enforced
as a money decree of o civil court us per the provisions of the CPC. more

particularly Sections 51. 55, 58, 60 r.w. Order XXI.

Before we part with this judgment. we note our appreciation of the
valuable ussistance pravided by the Ld. Amici Citrice Ms. Anitha Shenoy und
Mr. Gopal Sunkaranarayuanan. Senior Advocates in this case.

A copy of this judgment be communicated by the Secretary Generul of
this Court, to the Registrars of all High Courts, who would in tum circulare 1t to
all the District Courts in the States. It shall be displayed on the website of ull
District Courts / Family Courts / Courts ol Judicial Magisuutes for awareness

and implementation.

(INDU MALHOTRA. J.)

L T
New Delhi,
Naovember 4, 2020 (R. SUBHASH REDDY J1.)
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. do hereby solemnly

__.dw

Enclosure [
AfTidavit of Ag ets and Linbilities for Non-

Agrarian Deponents

—orslo  aped about __years, resident of

affirm and declare as under:

A. Personal Information

L

e ]

Lk

e

~ o

13
H

1.

Name:

Age/Sex;

Qualifications (Educational and Professional):

Whether the Applicant is staying in the matrimonial house / parental home /

separate residence. Please provide the eurrent residential address of matrimonial

home or place of residence und details of ownership of residence, if owned by other
family member.

Date of marriage:
Dute of separation:

General monthly expenses of the Applicant (rent, household expenses. medical
bills. transporiation. etc.);

Details of Legal Proceedings and Maintennnee being paid
1.

Particulars of any ongoing or past legal proceedings with respect 1o maintenance
or child support between the Applicant and Non-Applicant.

Whether any maintenance has been awarded in uny proceeding arising under the
DV.Aat, Cr.P.C., HMA, HAMA, ete, If yes, provide details of the quantum of
maintenance awarded in the proceedings,

If s0. provide particulars thercof, ulongwith o copy ol the Order/s passed.

Whether the Order of maintenunee pugsed in carlier procecdings has be

en complicd
with. IT not, urrears of mainienange.

Whether any voluntary contribution owards maintenance has been made/ will be
mude in the future? 17 yes, provide details of the sume,

Details of dependant family members

Details of Dependant family members, il any,
a. Relationship with dependants:

b. Ageund sex ol depengdunm/y:

57
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I

-
-11

Metlieal details if any, of the Deponent and/or depe

a N Pt :.I"[S. En'-—'hldin-.
dep Jdenl sourcess of income ol the dl.pt.nd
v independe .

= —
(ax liability on any such income and any other
un. L Al .

Disclose 1l an

inferest income, assets. penst

relevant details. | -
aecount ol the dependant.

The approximate eXpenses ineursed on
adunt family members

i i ering i any physical |~ mental
Whether ¢ither party or child /children is sulfering from any physici
went. IT ves. produce medical records.

disability. or any ather serious ailn |
Whether any dependant family member has serious disability. requiring continuats
medical expenditure, IFyes. produce disability certificate and approximate medical
expenditure incurred on such medical treatment.

Whether either party or child/ehildren or any other dependent family member is
sufTering from life-threatening diseases. which would entail expensive and regular
medical expenditure? IF ves. provide detils of the same along with summary of

previous details of hospitalisation 'medical expenses incurred,

Details of Children of the parties

—

1a

fax

A=

[

Number of children [rom the existing marriage / marital relationship” previous

marriape

Name and age of children

Details of the parent who has the custody of the L‘hiidnm.

Expenditure for maintenanee of dependant children,

a. Towards food, clothing and medical expenses

b. Towards expenses for education, and o summary of general expenses

c. Towards expenses. il any. ol any extra educational. vocational or professionl
educational course. spevialised training or special skills programme o)
dependent children.

d. Details of any loan. marteage. eharge incurred or instalment plan (being paid or
paay able). i any. on aecount of iny educational expenses ol children.

Whether uny voluntry contribution by cither of the parties is being made towards

these edueational expenses. 11 yes, provide details of the same, Also provide an

estimate of any additional contribution that may be required.

Whether uny financial support is being provided by a third party for the educational

expenses ol the children!

3N



F. Details of Income of the Deponent
1. Nameol employer:

12

Designation;

Monthly income:

i 32

Ifengaged in G
ove T e =
crmment Servive, lurnish latest Salary Certificates or current Pay

S ] " - - -| i :

f'Pb or proot of deposit in bank account, if being remitted directly by employer
5. 1f engaged in the privale sector, furnish a certificate provided by the employer
stating the designation and gross monthly income of such person, and Form 16 for

the relevant period of current employment.,
I any perquisites, benefits. house rent allowanee, travel allowance, denrness

allowance or any other service benefit is being provided by the employer during
the course of current employment.

7. Whether assessed to income tax?
If yes, submit copies of the Income Tax Returns for the periods given below :
(1) One year prior to marriage
(ii) One year prior lo separation
(i) At the time when the Application for maintenance is {iled
8. Income from other sources, such as rent, interest. shares, dividends. capital gains.
FDRs. Post office deposits, mutual funds, stocks, debentures, agriculture, or
business, it any, alongwith TDS in respect of any such income.
9, Fumnish copies of Bank Statement ol all pecounts lor the last 3 years.
G. Assets (mavable and immovable) swned by the Deponent
1. Self-acquired properly, if uny:

!-J-

Properties jointly owned by the partics aller marriage:

Share in any ancestral properly:

g

Other joint properties of the purtivs (aecounts/ invesunents/ FDR/ mutuzl funds,

stocks, debentures ete.), their value and staus of possession:

n

Status of passession of’ immovable property and details of rent, il leased:
6. Detuils of loans taken or given by the Deponent
Brief description of jewellery und omaments ol parties acquired during /alter

marriage

39



1L Details of Liabilities of the Deponent!

A1

§  Details o wpansier Jde

3 |~ il H - [ l\ 1 = -
aons of alienation of properlics pres sk
ods (r PrARSICHETE 1 e A

o et ataproe OF the marnage. S
I ceeuted during the subsistenee (
the | (TR H LR =
t‘*%‘-‘l‘:Cli t"\ e d-f'r' i i :
' s aetion, iany
aavide biel peusons 1o sueh sale oF transiet
Phvi el Ik

. '
[WiH NS ! b h l: I.'IL; n i Lk ‘ el |
i L iy ll.\l (JALN ] ) L st [ |}L Wy Il I any

1. laans toihilities, morlage.
T Perails ol am B AL heing i

: e r—
Joa OF INEUFTITE T <uch liabilin

sl

Date amd parpose ol takang o )

1 Acwal u:munt porrowed. 1F any. and the amount paid upto date of (iling e
Afidavit: |

5 Amyother information W fich wouhl b relevant b deseribe curment labilities of he
Deponent.

Self-employed persons / Professionals [ Business Persons f Entreprencir

1. Bricf description ol nulure ol huﬂinessfpmt'ession’\'ncnﬁnn’scl!'-cmplny.;:d".mrL

activity.

[P

Whether the husinesgprolession seli-employment i carried on as an individual.
sole proprictorship coneerm. partnership coneern. LLP. company or associntinn ol
persons. HLUIT. joint Tamily business or any other form? Give particulurs of
Applicant’s share in the partnership business professional association sell-
employment. In case of parinership. specily the share in the profitlosses of the
parinership.

1 Net Ineome from the business profession partnership self-employment.

4. DBusiness'parinership/seli-=employnient liabilities. if any. in case of such activity

In case of business of company, provide briel details of last audited balance sheel
ws indicate profit and loss ol (he company in which such party is in business in the
LOMpny.

6. In case of @ partnership firm prn ide details ol the filings ol the last Tncome las

Return of parnership.

=1

(i cae off selt=employed individual. provide the filings of t lust lncome Tax
[Retarn Trom any sl professio il s s vovatiomil activity,

Information provided by the Deponent with respect to the income, assets anil
liabilities of the other Spuuse

o Educationsl und prolessional qualilications vl the olher spouse:

(0



Whether spouse js caming? If g,

; give partic -
the spouse, Particulars of 1he ocenpation and income of
3. Afnot, w
o « Whether he/ghe ;
she s staying i
* SHYIng i higMher

qee . own ae - :

accommodation gr in A Aceam AL, i ' nted
+,

decommaodag ' rt
odation provided by employer/busi ness/partn
and liabilities of 5 p '
: 5 0l spouse as kn
: ; Se A5 known fo the deponent, ¢ i
4Ny supporting documents, e

Particulurs ol assets ership?

Details of Appli X
pplicant or the other Spouse, in ease parties are Non-Resident Indiuns,

Overseas Citi i Fove:
£2 s Citizens of India, F oveign Nationals or Persons living abroad ontside
nunm,

1. Details of Citizenship, Nationality und current place of residence, if the Applicant

or other spouse is residing abroad outside India, temporarily or permanently.

19

Details ol current employment and latest income in loreign currency of such
applicant/spouse. duly supported by relevant documentation of emplayment and
income from such foreign employer or overseas institution by way of employment
letter or testimonial from foreion employer or overseas institulion or latest relevant
bank statement.

3. Details of household and other expenditure of such applicant/spouse in foreign
jurisdiction.

-

Details of tax liability of applicant/other spouse in foreign jurisdiction.

n

Details of income of applicant/other spouse from other sources in India’foreign

jurisdiction.

6. Detils of expenses incurred or contribution made on sccount of spousal
maintenance, ehild support or any other educational expenses, medical treatment
of spouse or children.

7. Any other relevant detail of expenses or [iubilities, not covered under any of the

above headings and any other Linbilivies w any other dependant family members i

India or abroud.

il
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Declaration
I declare that 1 have made a full and accurate disclosure ol my incong,
expenditure, assets and liabilities from all sources. 1 further declare that Thave no
qssets. fncome. expenditure and labilities other than as stitted in this allicdavi,

1 undertake o inform this Court inmmediately with respect fo any material change

in my employment, assets. income. expenses or any other intormation ineluded

in this allidovit,

I understand that any false statement in this alTidavit, apart from being contempt
ol Court, may also constitute an ofTenee under Section 199 read with Sections
191 and 192 of the Indian Penal Code punishable with imprisonment uplo seven
sears and line. and  Section 209 of Indian Penal Code  punishable with
imprisonment upto twe sears and Tine, 1 have read and understood Sectinns 191,

193, 199 and 209 of the Indian Penal Cade. 18610,

DEPONENT

Verifieation

Verifiedat — on this day ol that the contents of the above affidavii
are truc 1o my personal knowledge, no part ol it s fulse and nothing materiad has
been conceualed thereltom. whereas the contents ol the above affidavit relating 1o
(he assets. income and expenditure of my spouse are based on inlormation
believed (o be true on the hasis of record. | turther verily that the copics ol (he

documents led along svith the alfidavit are the copies ol the vriginals.

DEPONENTT

L

L
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10.

11.

Enclosure [

Details f i
S 1or Affidavit for Agrarian Deponents (Krishi)

Total extent ol the rupm| landfs ow

b ned, or the specific share holding in the same

Jamabandis :
abandis / Mutations 1o show ownership

Location of the land owned by the party.
Nature of land : whether wel lund ar dry land.

' - 5 ] *
Whether such land is agricultural land or non-agricultural land:
Nature of agriculture / horticulture !
Nature of crops cultivated during the yeur :
IFrural land is not cultivable, whether the same is being used for business. lcasing
or ather activity :
Income generated during the past 3 years from the land.
Whether any land is taken on lease /battai (or any other term used tor a lease in the
local area of the concerned jurisdiction where rural /agricultural [and is located.)
(a) Whether owner of any livestock. such us buffaloes, cows. goats. cattle. poultry.
fishery. bee keeping, piggery etc.. the number thereof and Income generuted
therefrom?
(b) Whether engaged in duiry farming, poultry, tish farming or any other livestock
aectivity.
Loans, it any obtained against the land. Furnish details of such loans.
Any other sources of income !
Liabilities. if any

Any other relevant infurmation :

6l



Declaration

I declare that T have made o full and accurate disclosure of my o,
expenditure, assets and lahilities from all sources. [ Turther declare that 1 have ng
assets, income, expenditure and labilities other than as stated in this affiday it

I undertake to inform this Court immediately with respect o any material ehange
s employment. assets, income, expenses or any other information included
in this alfiday it

| understand that any false statement in this aflidavit. apart Irom being contempt
ol Court, may constitute an olfence under Section 199 read with Sections 1971 and
193 ol'the Indian Penal Code punishable with imprisonment upto seven vears and
fine. and Section 209 of Indian Penal Code punishable with imprisonment upto

two years and fine. | have read and understiood Sections 191, 193, 109, gl 209

of the Indian Penal Code. 18610,

DEPONIN |

Verification

Verifiedat  onthis __ duy of  that the contents of the above alliday it are
truc ta my personal know ledge, no part o5t is false and nothing material has been
concealed therefrom. | further verify thin the copies of the doeuments (iled along

with the affidovit are the copics ol the originals,

PLEPONENT




Enclnsure 1]

Affidavit for (he State of Meghalayy

I Whether the woman s the younges daughter of e family.

2. Whether the woman is Staying with her hushand in her famiily propenty

3. Whether she has my maternal uncle, wh plays a very 'MPOrtant mle jiy thei family
matters, which includey settlemeny ol matrimonial disputes. The man should alse
disclose her clay and her lincage.

4. The woman should disclose if her children have adopted the sumame of her mother,
in as much as Khasi has been defined a5 “a person whao adopts the surname of his
or her mother™,

3. The woman should disclose il she gets any finuncial assistance from her clan or
family member.,

0. The woman should disclose if her parents are alive more specifically. her mother.,
and how many siblings she has,

7. In event of & woman not being the youngest daughter, she has to disclose whe the
younges! daughter is.

8. The woman should disclose il she hus any movable or any immovable propern .
self-ucquired or inherited from her clun.

9. The woman should disclose if she is married to tribal or non-tribal

The above format may be modified or adapted by the concerned Court, as may
be considered appropriate,

(15
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Declaration 5V

courate diwwtﬁf af my inconme,

ade a Tuland a
are that 1 have mude 2 IuH/ |
S r declare thut T have

I 5. | furthe
expenditure, assets and liabilities from all SoUrees. | fu i T
. RV as stated 10 v
Ho assets. income. expenditure and liabilities other than as §

alTidavit, |
ourt immediately with respect [0 any material chunge
d

12

. | undertake o inform this C -
- e . 4 g e z . ',,I L]
in my emplovment, assets, income. expenses or an} other information incitide

in this alTidavit.

3. 1 understand that any false statement in this atfidavit. apart [rom being contenipi
of Court, may also constitute an offence under Section 199 read with Sections
191 and 193 of the Indian Penal Code punishable with imprisonment upto seven
vears and fine, and Section 209 of Indian Penal Code punishable with
imprisonment upto (wo vears and fine. [ have read and understood Sections 191
193, 199, and 209 of the Indian Penal Code. 1860,

DEPONENT

Verification

Verifiedut ___onthis  day of __ that the contents of the above aftidanit
are true to my personal knowledge. no part of it 1s false und nothing material has
been concealed therefram. whereus the contents of the above affidavit relating to
the assets. income and expenditure of my spouse are based on information
believed o be true on the basis of record, | lurther verify that the copies of the

documents filed along with the afiidavit are the copies of the originals.

DEPONENT

sl
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