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HIGH COURT OF JUDICATURE FOR
RAJASTHANATJODHpUR, PlDt24182912025INSLP(C)
DISTRTCT- JODITPU& RAJASTHAN NO.19767/2025 (SEC XIV)
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HIGH COURT OF SIKKIMAT
GANGTOK,
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HIGH COURT OF JI,JDICATURE AT
MADRAS AI CIIEIYNAI,
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21 THE REGISTRAR GENERAL,
HIGH COURT OF JUDICATURE AT
ALLAHABAD,
DISTRICT- ALLAIIABAD, UTTAR
PRADESH

22 THE REGISTRAR GENERAL,
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NAINITAL,
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24 TETE REGISTRAR GENERAL,
HIGH COI,JRT OF MANIPUR AT
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DISTRICT- IMPIIAL WEST MANIPUR

25 THE REGISTRAR GENERAL,
HIGH COI,JRT OF MEGTIALAYA,
DISTRICT- EAST KTIASI HILLS,
MEGTIALAYA

26 THE REGISTRAR GENERAL,
HIGH COURT OFTRIPURAAT
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DISTRJCT- WEST TRIPURA, TRIPURA

PlDz 241835t2025 IN SLP(C)
NO.t97 67 t 202s (SEC Xrv)

PID: 24183612025 IN SLP(C)
NO.19767/2025 (SEC XrV)

PtD| 241837 t202s rN SLP(C)
NO.19767/202s (SEC XIV)

SPECIAL LEAVE PETITIoN (CIVILDLq--UIZGZ-OE2025

(Petition under Article 136 of the Constitution of India from the judgement and Order dated

01st July, 2025 of the High Court of Delhi at New Delhi, , DELHI in CMAPPL No. 26455 of
202s )

LIFESTYLE EQUITIES C.V. AND
ANOTHER

a bout:blank

VERSUS
Petitioner(s)/Appellant(s)
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AMAZON TECHNOLOGIES INC. ... Responden(s)

Sir,

I am directed ro fc,nvard herer.r,ith a certified copy of the order of this Cou( as contained
in the record of proceeding dated !L7-tb-.l0elqbglZ)25 passed in the matter above-mentioned,
for your information, necessary action and compliance.

Yours faithfully,

,Vo"'
STANTREGISTRAR

about:blank
4i4
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J.B. PARDIWALA J.

For the convrrnience of exposition, this judgrnent is divided
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l. Our Order dated 24.09.2025 passed in the instant petition reads thus:

"1 . Exemption Application is allouted.
2. Heard Mr. Mukul Rohntgi and Mr. Gaurau
Pachnanda, tle learned Senior counsel appearing
for the petitioners ancl Dr. AbhislLek Manu
Singhui, Mr. Neeraj Kislan Xaul and Mr. Aruind
Nigam, the learned Senior counsel appearing for
tLe respondent.
3. We are of tLrc uiew thnt th-ere is no good reasorl
for us to interfere uith the impugned Judgment
and Order passed bA the High Court.
4. The Special Leaue Petition is, accordinglg,
dismissed.
5. In uieu.t of the dismissal o/the Special Leaue
Petition, no orders are required to be passed on
the application for interuention/ impleadment and
the same stands disposed of.
6. Hotueuer, reasons to follou bg a separate
Order."

This petition arises from the judgment and order passed by the High

Court of Delhi, dated O1 .O7.2052 in the CM Application No. 26455 of

2025 flled in the RFA(O.S.)(COMM) No.ll oi 2025 by which the

application filed by the respondent herein fiudgment debtor-original

defendant) under Order XLI RuIe 5(1) and Rule 5(3) of the Civi,

Procedure Code, 1908, (for short, "the CPC") respectively car:re to be

allow'ed, and thereby the Court stayed the operation of the judgment

and moncy dccrcc dated 25.02.2025 passed by a learned Single Judge

in the suit instituted by the petitioner herein. In short, the fivision
Bench of the High Court granted stay of the execution of the money

decree suffered by the respondent herein without insisting for the

deposit of the decreta-l amount.

For the sake of convcnience. the petitioners herein shall be referred to

as tlrc origirral plain tifls arrd Lhc rcspondcnt hcrcit-t shall bc rclcrrcd to

as tl-re original dcfcndant.

3

Pagr,' 2 ol- 73



4

A. FACTUAL MATRIX

The plaintifts along with its subsidiaries and iicensees claim to be

engaged in the business of manufacturing, distribution and sale oi a

wide range of product.s including garments, apparels, footwear for men,

women and children, furniture, textiles, watches and other

lifestyle/ personal cart: products under the trademark Beverly Hills Polo

Ciub (hereinafter referred to as, "BHPC").

The plaintifl No- 1 is an Amsterdam basecl company and is the

proprietor tl1 the BHP(I trademark and clains to hold exclusive rigtr.'s

for its use and commercialisation. Thc BIIPC t.rademark consists of a

distinctivt: look featuring a charging Polo pon5, with a tnounted rider'

wielding a rarserd polo stick (mallet) symbolising the sport of Polo.

The plaintiif r-ro. 2 is thc' licensee of the said trademark pursuant tc +.he

Master Lrcensc ar'ld Lict:nsing Service Agreement dated 20.05.20O8.

The piainti ils ir-rstituted Civil Suit (COMM) No. 443 of 2O2O in the Delhi

High Cour ; tlct aiia, secking permanenL injtLnction and damap^s

againsl thc clt'ft'ndant f<rr the alleged inlringemcnt of thcir registerEd

tradcmark IlIl l']C.

it is thr: cast: oi t hc plaintiffs that they are thc rightful proprietors of

the BHPC Milr[< t hrch enjoys extensive goodrvill and recognition in thc

domestic anrl irrrcrnaliorral markets. The plaintifl's instituted the suit

cor-rtendrng i ba the deft'ndant has been unlarvfully using a mark

identically' ol cii c'r'ptivelr. similar to the plaintifls' trademzrrk, thereby'

vioiatir-rg their slaiutor,r'arrd common law rights.

5

6

7

8
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In euch circumstancee referred to above, the plaintiffs prayed for the

following reliefs:

"a. Decree for pernnnent injunction restraining
die Defendants, its partners, directors,
shareholders or proprietor as th.e case mag be, its
assigns in business, lranchisees aJfiliates,
subsidiaies, licensees, and agents from selling,
offerirug for sale, aduertising, directlg or indirectlg
dealing in ang products or reproducing or using in
'ang manner uthatsoeuer, the Infringing Logo
Mark or ang other trade mark or logo/ deuice,
uthichis identical to and/ or deceptiuely similar to,
or is a rieceptiue uaiant oJ and/ or includes the
Plaintiffs' u.tell knou.tn Logo Mark amounting to
infringement of the Plaintiffs' registered trade
marks as disclosed in the Plaint.

b. Decree.for permanent injunction restraining the
Defendants, its partners, directors, slrureholders
or propietor as the case maA be, its assigns in
brz.sines-s, franchisees, affiliates, subsidiaies,
licensees and agents from selling, offeing for
sale, aduertising, directly or irudirectlll dealing in
any products or reproducing or using in any
manner u.tLratsoeuer, the infringing Logo Mark or
ang other trade mark or logo/ deuice, uhich is
identical to and/ or deceptiuelg similar to or
imitation of, or is a deceptiue uaiant of, and/ or
includes the Plaintiffs' artistic Logo Mark
amouruting to infringement of the Plaintiffs'
copyngLt in the said logo.

c. Decree for pennanent injunction restrainir,g the
Defendants, its partners, directors, shareholders
or propietor as the case maA be, its asszgtns in
business, franchisees, affiliates, subsidiaies,
licensees and agents from selling, offeing for
saLe, acluertisinq, directlg or indirectlu dealinq in.
rtnu products or using in arut manner uhateuer,
the irtfinging Logo Mark or ang other ttark or
Ioqoi cieuice, uhich i.s identical to, or is a deceptiue
uaiant of attd/ or deceptiuely sirnilar to and/ or
includes the Plctintiff s u.sell krtoutrt [,oqo Mark
a rnounling to pttssing olf o[ Lhe goocls/ seruices

Pargt: 4 of 73



and/ or business of tle Defendants for those of
the Plaintiffs, dilution of goodtt-till and unfair
c:ontpetition.

d. A decree for deliuery up of all products and
rnateial including stationery, uisiting cards, hill
boards, brochures, promotional. mateial, letter
h-eads, cash memos, sign boards, sign posts,
leaJTets, cartons, or anA other items of
u.thatsoeuer, beaing the infringing Logo Mark
ar^Ld,/ or any other mark, logo or deuice uthich may
be identical and/ or deceptiuelg similar, or is a
deceptiue uaio.nt of and/ or includes lhe Platn.tiJf :;
u,ell knou.t n Logo Mark.

e. t\ decree .for damages amountinq to Rs.
2 O0 O5,OOO/ (Rupees Tu,to Crores and Fiue
Thousand only ) or ang such amount as JbunC due
in fa.uour of the Plaintiffs. The Plaintilfs svbmit
th.at ihe ualuation of damages is an approximate
figure only, and the Plaintiffs undertake to pall
Jurll'ter Court fercs as maA be determined bE this
Llctn''r-tie Court upon the damages that the
Plain :ilfs are alsle to proue in the course of tnal.

f. ,,\rt order for reruliLion of accounts oJ.profits rn

fctt,our of tl'tt: Pluintiffs and against the
De'fer,cioris to ascertain the profits ntacie btt
Defen dctnts through sale of its apparel proCucts
or arLt) other products uhich bear the itfinqing
Loclo lVl ark. 'l'he Court fees as and when the
aci.ourll.s of proftt are determined precisel.y and
acr:u ntlelq in the course of tnal, ancl upon
dis;closttre of pr<>fits made by the Defendonts.

g. An order au,'arding costs o/ this suit tc tLrc
plotntt ljs;

h. .t,ntr olher and further relief(s) as this Hon.'ble
Coltrt ,1laA deer:. fit and proper to meet the ends
of -jttsi cc."

10. It appears fr-on' thc n-ratt:rials on record that in thc sr.rit file d b,y the

plarntiffs thcrc..verc three. defendants including thc resltondcnt herein

I);ir,c 5 of 73
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as the original defendant No. l.'the plaint computed the damages

claimed from all the defendants to the tune of Rs. 2,O0.O5,O00/-

(Rupees Two Crore and Five Thousand Only), or such other amount as

the court would find it to be payable.

11. It further appears that the defendant No. 1 was proceeded ex parte uide

Order dated 20.O4.2022. Of the remaining two defendants, the suit was

decreed against t-l.e defendant No. 2 for Rs. 4,78,484 l- uidethe Order

dated 02.03.2023. The very same order deleted the defendant No. 3

from the array of parties.

12. In such circumstances, the respondent before us is the only cefendant

n our contesting the litigation.

13. It appears that upon institution of the suit by the plaintiffs the followir-g

Ordcr dated 72.10.2O2O came to be passecl:

" 1. Allou.ted, subject to all just exceptions.
2. Oiginal documents, if any, be filed ulithrn tu-to
u.teeks of the resumption of the ruormal functioning
of the Court.
3. Applicationis disposed of.

I.A. 9256/ 2O2O (under Order XI Rule 1

(4) Commercial Courts Act)

1. Additiorutl documents, if ang, be filed uithin 3O
dags.
2. Applicationis disposed of.
Signing Date:13.1O.2O2O 07:06:56 This file is
digitallg signed by PS to HMJ Mukta Gupta
CS(COMM) 443/2020 I.A. 9254/2020 (under
Order XXXIX Rule 1 and 2 CPC)

l. Plaint be registered as a sult.
2. lssue surTlmons in the sui.t anrl nol.ictt :.r-t the
ctpplicalion tr,t the defendants.

Pagr: 6 of 73
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3. Learned counsel for the defendant No.2 and
defendant No.3 accept sTtmmons in the suit and
notice in the application.
4. Summons in th.e suit and notice in the
application be nout issued to defendant No.7 on
the plaintifJ taking steps through email and
u.thatsapp, returnable be.fure this Court on 2nd
Febnnry,2021.
5. Witten statement and replg affidauit along
urth affidauit of admission/ denial be filed u.tith.irt
30 days of the receipt of summons in the suit and
notice in the application.
6. Replicatiort and rejoinder affLdauit, ulong wtth
afJidauit of admission/denial, be fited u'ithin
Lltn'e weeks thereafier.
7. ()cLse nf th.e plaintiff is tlrul Lhe plairitJJ'is a
brand-ou.tner of "BEVERLY HILLS POLO CLUB"
uthiclt ttas established bg its predecessors in the
gear 1981 . The first registrationfor the trademark
"BEVERLY HILLS POLO CLUB" was upplied on
3rd December, 1992 and thereafi.er th"e plaintiff
has number of registratiofts for th"e said mark.
T'ne mark of tLte plaintiff is a deuice mark, that is,
and the plaintilf is the otuner of the registered
trademark and the copgright thereof.
8. Grieuance in the present suit of the plaintifJ-i:.:
lirnited to dekndant No.1 which i-,. a group
companA of defendant No.3 but not u,tork'inq a.s arL

irLterotediary but is selling its ou.lt bra ncl, copying
tLte logo of the plaint ff as . .. /t ls tlzur; cktimed
tltat bg infinging the plaintiffs deuice mark as
aiso the copgight in the logo, the deJbnllari No.1
is seiling its goods representing them Lo be as the
plairr-tiff s branrl. Learned counsel fur1her state-s
lhcrt defendant No.2 is selling the products of the
de:fen dan.t No.1 under the bnpugned loqo mark bg
listiruT the sarn.e on the platform oj- de.fertdant
1[c,.3.
9. Nctn.e appears on behalf of defen clont No.l
despit.e aduance notice houteuer, leantecL counsel
for de_fettda.nt Nct.3, that is, Amazon Sellc:r Seruice
Pu't . Lid. enters appearance and states that in ctn
earlier suit flecl by the plctintifl being1 C-s((.OMN'i)
1 O I 5,' 2 O 1 B Life:;tgle. liquities C.V. anrl ,?r.s. r-,.s

Arnazctn Seller S,=ruices Put. Ltd., uide order dated
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16th July, 2018, this CourT lnd alreadg direded
th.e defendant No.3 to take doutn t?e URLs
uherein the' brand/logo/deuice mark of the
plaintifJ'is copied includittg ttase mentianed in
tlre plaint and as and uthen the plaintiff giues a.ftA

further infonnation in this regard. Learned
counsel for th.e dekndant,lVo.3 states that since
the defendant No.3 is couered bg the said order
of this Court dated 16th Julg, 2018, no fresh suit
is maintainable and the plaintiff uLas onlg
reqtired to irttimate the sarne to the defendant
No.3 and lrcnce the present suit is mala fi.de.
7O, Learned counselfor the defendant No.2 states
that the defendant No.2 has already taken doturt
the listing and uill further inuestigate into the
matter and take down ang further listing u;hich is
eith.er on the defendant -I[o,3's platform or anA
otlrcr platform.
7 7. Case of the plaintiff is that in the earlier suit,
tltat is, CS (COMM) No.1O15/2018, the plaintiff
had impleaded parties u.tho u-tere selling their
products on the defendant .lr'o.3's listitg by
infinging the plaintiffs deuice mark and the
copgright and in the earlier suit the deJbndant
No.7 utas not a partg and in the present suit, not
onlg does the plaintiff seek delisting of the brand
of the defendant No.7 from tle defendant -l[o.3's
platfonn but also seeks the relief of injunction
against th.e defendant No.l uhich is infinging
and diluting the plaintiffs mark bg selling its
products on a much cheaper rates representing to
be that of the plaintiff.
12. Consideing that the defendant No. i is a
separate entity, this Court is pima facie of the
uieu,t that the present suit u-tould be maintainable.
From the auerments in the plaint as also the
documents filed thereuith, this Court finds that
the plaintiff has made out a pima facie case in
its fauour and in case no ex parte ad-inteim
injunction is qranted, the plaintiff utould su-Jfer an
irreparable loss. Balance of conueniertce also lies
in Jauour of the plaintiif. Consequentlg, till Lle
nexl cTute of heuring, defe ndant No. 7 and
defendant l{o.2, their Partners, Directors,
Propietors, Shareholders, Affiliates, Licertsees,

Pagc E o[ 73
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Agents etc. a.re restrained from selling, offering for
sell, aduertising, directlg or indirectlg dealing in
ang products or reproducing or using in any
m(Lrlrter uthatsoeuer the infringing logo mark
u.thich is identicallA,/deceptiuely similar to the
plcLintiffs logo mark "BEVERLY HILLS POLO
CLUB". In the meantime, defendant ftb.3 is
directed to take dou.tn the products of the
deferudant No.7 tuith the infringing logo tuithin 72
hours of tLrc uRLs being prodded bu the piaintilf.
13. Compliance underOrder XXXIX Rule 3
CPC be made u-tithin one u-teek."

14. Thus, thc Court whilt: registering the plarnt as a sujt notec- that the

defendant No. 1, i.e., the respondent before us despite an advance

notice failed to enter appea-rance, and accordingly granted art ex parte

ad interim injunction restraining the defendants, their pa-rtners,

directors, proprietors, shareholders, etc., from selling, offering for sz _,
advertising, directly or indirectl3, dealing in arny products lvhich is

identicalll'/ d e ceptively simiiar to the plaintilfs'1ogo mark "BHPC".

15. The suit trltirnately carne to be adjudicated r:x po.rte, and came to be

decreed in far.our of the plaintifls and against the defendernt No. 1, - ,

the respondeut before lLs in the follou,ing tcrnls:

"12I . 'l'he suit ts accordinglg decreed as urLder in
fauotu' of Plaintiffs and against l)efen.d.ant No. I
in th<z following terms:
(i) A decree of pertnarent injunction is qran.led in
terms of parctgraphs 6a@), (b) and (c) o.[the plaint,
(ii) A decree oJ- damages to the turtc of $38.78
miilion czs o/r date Rs. :336,02,87.OO(t.OOi zs

granted in fauour of the PlctirttiJj.s aEainst
Defendont No. i . If the said amoun.t is paicT ttithin
th.ree months, na interest u,tould be liable Lo be
paid.. I |ou'euer, if the sanze ls not pcr.icl. bg the
De,.fen,dant No.1 interest G. 5?o per a nnLLn't. t t,ctr.tlrT
he pct.qable frorit Llte date oJ'Lh.ts lualqnten! L.LrLLil

lhe'fit,'l realization of tLrc said cLnLoLLnl.
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(iiil A decree o/ costs to tl'tc tune of Rs.
3,23,10,966.60/- along withthe Court Fee.
122. Tlw details of the relief granted. are
sumrno,ri-zed below:

S,NO. DECRED
DETAILS
Compensatory
Dama es
Lost Rogalties USD 33.78 mill:on

s.292 70 3 ooo

AMO'|.TNT/TERMS

oo/
USD 5 million
(Rs. 43, 32, 50, OoO. O0/ )

USD 38.78 million
(Rs. 3s6,o 2, 87, OoO. oo/ )

Rs. 339,2 5,97,966. 60/ -
+ Court Fee

1

o

Increased
Aduertising &
Promotional

enses
Total
Compensatory
Dama es
Costs

Grand Total
(Damages +
Cosls

123. Decree sheet be drawn up in the aboue
terms.
124. The suit along uith all pending applications,
if ang are disposed of."

16. The defendant being dissatisfied with the judgmen-- and money decree

passed by the learned Single Judge of the High Court challenged the

same by filing RFA (O.S.) (COMM) No. 1 | of 2O25.

17 - In the appeal filed by the defendant, an application was filed under

Order XLI RuIe 5(1) and Rule 5(3) of thc CPC respectivel5r, seeking stay

of thc operation cf judgment and rnoney decree passed by the learned

Single Judge rcfcrrcd to abovc.

1A

1B

1C

2 Rs.3,23,10,966.60/ -
along u.tith the Court

Fee.
.f
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18. The Division Bench of the High Court after hearing the decree-holders

arrd the judgment-dr:btor allowed the stay application in the following

terms:

"181. We, therefore, dispose of the present
astplication bg staging the operation of the
impugned judgment dated 25 February 2025,
passed bg the learned Single Judge, insofar as it
autards damages of Rs. 336,O2,B7,OOOi-, and
co.sts o.,f Rs. .3, 2 3, 1 O, 9 66. 60 / -.
182. This sLnll, hor-ueuer, be subject to an
undertaking being furnished bg the a.ppello.nt
Arrtazort 'l'e<:h to corrtplg utith the impugned
jud.gment, in the euent of its failing in the present
appeal, to be furnished utith the Registry of this
Court utithirt a peiod of ttuo tneeks from
pronounceme'nt of the present judgment.
18.1. CM Appl 26455/ 2025 stqnds Jlou.ted to tlrc
aforesaid ertent.
18,1. Obserua.tions and findings contained in the
ore,sent judgraertt, u.te claify, are onLg intended to
be pnma facie and for the purpases of disposing
af th.e prescnt application. Theg shall not be
bintlinq on (:ourt uhile deciding tLrc present
ttp1.,ea.l. "

19. In such circLrmstance referred to above, the original plaintiffs/decrce-

holders are lrcrc beforc'us with thc prescnt petition.

B. SUBMISSIONS ON BEHALF OF THE PLAINTIFFS

20. Mr. Mukurl ]?-ohatgi ar:d Mr. Caurav Pachnanda, thc learned Senior

Cotrnsel erppc'aring for t-he plaintills submittecl that thc Division Bench

oI tl-re FIigh (lorrrt comnritted an egregious error in granting tre benelit

of unconcliti()ral sta.n' of tl re cxecut'ion of money decree. It r.r,as

vehementlv sr,rbmitted r.hat the impugned juclgment and order passed

by 1,he Dil'isi:rn Bcr-rch of thc 'rligh Court is in gross vioiation and

flagrant disrcq:rrd of th. mandatory provisiolls r)f Order XLI Rule 5(l )

and Iiule 5(3) ol thc CP(i rcspcctrr.ely.
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21. Mr. Rohatgi vehemently Bubmitted that impugned jr.rdgment. and order

is eroneous on all counts. According to the learned Senior Counsel,

the High Court is not correct in saying that there was no valid service

o[ summons to the defendant.

22. The learned Senior Counsel vehemently submitted that Order XLI Rule

1(3) of the CPC makes it abundanfly clear that in an appeal against a

decree for payment of amount, the appellant is obliged in law, within

the time permitted by the Appellate Court, to deposit the amount

awarded or furnish such securit5r in respect thereof as the Court may

think frt. He laid much stress on the fact that under Order XLI Rule

5(5) of the CPC a deposit or security, is a condition precedent for an

order by the Appellate Court staying the execution of the decree.

23. ln other words, according to the learned Senior Counsel the provision

is mandatory in character. With a view to fortify the submissions noted

aforesaid, the learned Senior Counsel placed strong reliance on the

decision of this Court in the casc of Sihor Nagar Palika Bureau v.

Bhabhlubhai Virabhai & Co., reported in l2OO5) 4 SCC 1.

24. It was vehemently argued that, if accor<iing to the defendant it is a case

of an ex parte dccree, i.e., decree passed without service of valid

summons, then why the defendalt did not prefer any application under

Ordcr IX Rule 13 of the CPC? Why defendant thought fit to prefer an

appezrl against such so callecl ex parte decree?

25. Tbe learned Senior Counsel invited our attention to the second Proviso

to C)rder tX Rule I 3 of the CPC. Relving on the same, it was argued that

the defendalt had tht: requisitc knowledgc of the date of hcarir-rg ar-r d

had suflicient timc to;rppcar, lilc its u,ritLcrt sLaLetletrL, attd Lo cotttest
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the suit. It was argued that the delivery of the suit papers and ttre order

passed by the High Court dated 12.7O.2O2O granting ex pa.4e

injunction subject to compliance of Order XXXIX Rule 3 o- the CPC

would arnount to adequate service of summons in accordance with larv.

To fortify ttris submission reliance was placed on the decisiou of this

Court in the case of Sunil Podd.ar and Others v. Union Bank of
India, reported in (2OO8) 2 SCC 326, and the decision of the Delhi

High Court. in the case of LT Foods Ltd. v. Sarasuati Trading

Compang, r'eported in 2022 SCC Onl-ine Del 3694.

26. It was also s;ubmittcd by the learned Counsel that the Division Bench

of the High Court corrrmitted an egregious error in staying the money

decrt:e on nere asking the defendant to furnish an under:aking on

oath, that in thc cven1., if the appeal is dismissed the defendant sh^11

deposit the oecrelal .rmount. This according to the learned Seni6r

Counsel cilnlrot be terrned as adequate securitr'.

27. In such circ,rr"lrstancc-< rcferred to above. the learncd Senior Counsel

prayed Lhirt r.he'rc berr-r11 merit in his petition th(l same may be allow-ed

and the iropLrgnecl judgment and order be set aside, errd further tfre

delcnrlant in:rr bc directed to deposit thc decret:rl arnount rvitr interest

in tlrc cout't l>r'lLrrr

C. SUBMISSIONS ON EEHALF OF THE DEFENDANT

28. On LLrr.: ottrcr irand. Dr. Abhishek Manu Singhvi, Mr. Nceraj Kishan

Kar-rl and N1r. Ar-,,.irrd Nilgarn, ihe icarned Senior Counsel appearing lbr

the clelcnd;rnt. ri hilc t,cLremently opposing this petilion surbmitted that
no error noi 1,.r spcak of iLnv e rror of 1a!\, could be said 1o have becn

cor-nrnirted [rr, rilr: Ilig]-r t)ourt in passir-rg the impuuncd jurCgmcnt ancl

order'.
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29. The learned Senior Counsel submitted that all the relevant aapecte of

the matter could be said to have been looked into by the Division Bench

painstakingly, and upon being fully convinced on all aspects, thc

Division Bench in its discretion thought fit to grant the benefit of stay

of the execution of the money decree without ins:sting f<rr Lhe deposit

of the decretal amount with interest or any otlrer :angible security.

30. It was argued that the decision of this Court in Slhor Nagar Palikrr
(supral upon which strong reliance has been placed on behalf of the

petitioner is of no avail in view of the decision of this Court in Maluta
Strips htt. Limited a. Jgoti Ltmited., reported in (2OO9) 2 S,CC 426.

31. It was pointed that in Malwa Strips (supral, this Court considered

Sihor Nagar Palika (supral and took the view that the word "sha-11" in

Order XLI RuIe 5 of the CPC is not mandatory, ald if an exceptional

case is made out then it is always open for the Appellate Court to grant

the bcnefit of stay of the execution of a money decree without insisting

for deposit of the entire decretal amount with interest.

32. It was argued that the Division Bench of the High Court was fully
convinced that not only any valid summons was not served upon the

defcndanl-s and tl-re suit proceeded ex parte, but even on other collnts,

the judgment and decree passed by the Court, pima facie, suffers from

various legal infirmitics.

33. The learned Senior Counsel submitted that the Division Bench of the

High Court in its impugned judgment amd order has recorded few

sl-rocking lacts lil<c the plaintiffs enhancing the claim ol damages

conscquently frorrr Rs. 2 crore in the plaint to Rs. 3,7BO crore at the

sta-gc ol wr iLLcrr submissions post triai, und t-hat too t,trithout any

I']tigt: 14 of 73



alrrendment and without putting the defendant to notice of such

enhanced claim without any basis in the pleadings. It was argued that

having regard to the gross perversities and illegalities writ large in the

decree and conduct of the suit proceedings, asking the defendant to

furnish security or deposit of any particular amount as a pre condition

for stay would be wholly disproportionate and excessive.

34. In such circumstances refcrred to above, the learned Senior Counsel

prayed that there being no merit in the prcsent peritlon the same may

bc dismissr:d

D. RE.IOINDER TO THD SUBMISSIONS CANVASSED ON

BEHALF OF THE DEFENDANTS

35. Mr. Gaurav Pachnancla, the learned Senior Counsel appearing for "\e
plaintifts in reloincler put forward an important submission, which i.r,e

musl takc rt <:ord and deal with the same.

36. 'lhc learnccl Senior Cotrnsel invited our attcntion to Secliorr 36(3) of tre
Arbitr'ation inrci Concrliation Act, t 996 (for shor1, "the Arbitration
Act") . He rvorrld subm it that the second Provr so altzrchcd to Sect(rn

36(3) of thLe ,\rbitration Act is an indication th:rr ordinarjlv bv applying

the principlcs; of Order XLI Ruie 5 of the CPC, as rnentioned in Section

36(:l) ol the Arbitration Act. the Court \.ould n(rt bc cmpourered to

un condition:rlh, sta1,' arL arbitration am,'ard or a jurdgmcnt.

In thc altcrnzrtive, the iearned Senior Coun-"el sor-rght to argue tha1.,

even i I it rvas to be un derstood that the secon d })r-or,iso ;rttached to

Sectiorr 36(3) ol'the Arbitration Act providcs that insteerd ol exercising

discreiion, thr' (lourt must grant unconditionirl s1a-r in c;rses of fralrcl

and <:orruption. the sarne rr,,ou1d lead to a iogic:rl infercrrce that the

-';
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diacretion to grant an unconditional stay under Order XLI Rule 5 of the

CPC would be restricted to only cases of fraud or corruption, or grounds

that take colour from thosc two grounds and not cirses of an-r extreme

or egregious view on the merits of the adjudication.

E. ANALYSIS

38. Having heard the learned Senior Counsel appearirrg for the parties and

having gone through materials on record, the on\ question that falls

for our consideration is whether the Division Bench of the High Court

committed any error in passing the impugned judgment and order?

39. Before adverting to the rival submissions calvassed on either side, we

must look into few relevant provisions of law and also look into few

decisions of this Court and various High Courts.

4O, Order XLI Rule 1(3) of the CPC reads thus:

"1. Form of appeal - What to accompang
memorandum.-

xxx
(3) Where the appeal is against a decree for
paAment of moneg, the appellant shall, within
such time as the Appellate Court mag allotu,
deposit the amount disputed in the appeal or
furnish such securitg in respect thereof as the
Court mag thinkfit."

41. Order XLI Rule 5 of the CPC reads as under:

"Order XLI Rule 5. Stag bg Appellate Court.
(1) An appeal shnll not operate as a stag of
proceed.ings uruder a decree or order appealed
Jrom except so Jar as the Appeliate Cou4 mag
orcler, not' slroll execution oJ a decree be s/t;ued
bg reason onlg of ctit appeal hauinlJ bec'n
prefenerl from the decree; but the .Appellate Court
ma1.1 for sulJtcient cause order sta-u oJ exccrltton ol
such decree.
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lixplanation-
-1\n order bg the Appellate Court for the stay of
execution <tf the decree sLwll be effectiue from
the date oJ'the communication of such order to
the Court of first instance but an affidauit
sluorrL bg the appellant, based on his personal
k:.noutledge, stating tlnt an order fc>r the stay
of execution of the decree has been made bg
the Appellctte Court shal| pending the receipt
from the Appellate Courl of the order for the
stag of execution or ang order to the contrary,
be acted u9ton bg the Court of first instance.

(2) Stay by Court uthich. passed the clecree.
Where an application is made for stag of
exe;cution of an appealable decree before the
expiration of the time allouted for appealing
therefrom, tlrc Ctturt uthich passed the decree
maA on sulficient cause being shou.trt order the
execution to be staged.

(3) No order for stag of execution shall be macle
uncl-er sub rule (1) or sub-rule (2) unless Lh.e Cou rl
making it is satisfied-

(al that substantial loss mag result to the partg
applgirtg [<:r stag of exea)tion unless the order
i.s made;
(bi that the o.ppliccttion has been made turthottt
uri reasonabl.e delctg ; and
(c) that serttitg has been giuen b11 the
appli.canl for the due perfonnance of such
decree or ortTer as maA ultimateltl be btnding
upon him.

(.1) lSublect to the prouisions of sub rutltz (3)1, the
(:oui1 maA make an ex parle order .for stotl o.l'
execution pending the heaing of the applir:cLtion.
(5) iY ot.ut ithsta.nding1 angthing contoinecl in the
foreqoi.nq sub-r-ules, u,here the appelktnt fttils to
nral^-e l.he deposit or furnish the securily specifed
irr. st,b rule (3) of rule 1, the Court sha.ll t-tctt ma.k<,
art ctrd.er staying the execution oJ'the clec:ree."
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l. Hlrtory of tho Lcglrhtloa ln Qucrtlon
42. T};re Bill No. 27 of 1974, being a Bill to amend the CPC and the

'Limitation Act, 1963, was introduced in the Lok Sabha on April 8,

1974. The text of the Bill is found published in the Gazette of
lndJa, Extraordinarg dated April a, 1974, in Part-II, Section 2 at pages

2O3 to 293.

43. Thc Statement of Objects and Reasons accompanying the Bill recites in
paragraph 5 at page 295 that after carefully considering the

recommendations made by the Law Commission in its Twentv-seventh,

Fortieth, Fifty-fourth and Fifty-fifth Reports, the Government had

decided to bring forward the said Bill for the amendment of the Code of

Civil Procedure, 1908, keeping in view, arnong others, the following

basic considerations, namely:

(i) that a litigant shouid get a fair trial in accordance with the

accepted principles of natural justice;

(ii) that every effort should be made to expedite the disposal of civil

suits and proceedings, so that justice may not be delayed;

(iii) that the procedure should not be complicated and should, to

the utmost extent possible, ensure fair deal to the poorer sections

of the community who do not have the mea-ns to engage a pleader

to defend their cases.

44. Clause 9O of the Bill provided for the amendment of Order XLL In RuIe

1 of Order XLl, alter sub-rule (2), sub-rule (3) in the following terms

was sor.rght to be intr-oduced:

"(3) Where the apWsl is lage4tlqt an order made iry
execution_oJ_ a t199199 J1.ty -p !.La 1 r rc t77oneA, tle
ctppellant shall, tuithin such time as the Appellate
C:out-t mau allo osit the amount d.isputed in
!rc appeal .or_t{4,U.\h tjt.ch secuitq in

rflo

t
th.ereo as Lh.e Cottrt m0a think_tu
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(Emphasis supplied)

45. In addition the following provision was sought to be introduced by w-ay

of amendment as sub-rule (1A), after sub-ruie (1), in Rule 3 of Order

XLI:

"(1A) Where tlrc appellant fails to make the
deposit orfurnish secuitg specif.ed in sub-rule (3)
of Rule 1, the Couri shall reject the memorandum
of appeal."

46. Sub-rule (5) of Rule 5 of Order XLI, as now enacted. di<l not ftnd pla

in the Bill, ur t1-re szrme or any ottrer form

47. The Notes on Clauses annexed to the Bill point out at page 336 t-rat

Rule 1 of Order XLI was being amended by introduction of sub-rule '3)

to provide for the depo-sit, or the furnishing of security for decr. 
-,1

ainount by judgment clcbtor u,hen the appeai is against an order maCe

in execution of a money decree. As regards amendment of Rule 3 of

Order XLI by insertion of sub rulc (1A), iL r,r,a s mentioned that --re

pr-ovision was meant to provide that lvhere the appellant fails to ma<e

the deposit of the decretal amount or to furnish security specifie _'n
sub rule (3) o1-I?u1e 1 , :he mt:morandurn of appeal shall be rejected.

48. After the Bili r,r.as introclr-rced in Lok Sabh:r on Aprii 8. 1974, the motion

for referen<:e ol the IliI to a Joint ComnriLtec of [he Houses was moved

in Lok Sabha on May'.>-, 1974, and it t:zrs arlopted. The Rajya Sabha

concurred in the said rnotion on N{av i4, 197.+. The Joint Commit:ee

constituted accordingly submrtted iLs Rcport to Lok Sabha on April 1,

1976. Thr: Rr-pon is found pu-blishcd at pagcs 8O1 l3 Lo 8O4 134 in

lhe Ga.zetl e o.,r Jn.dia, E-ctrctordit.tt p.1, Part , St:t:tion 2 daLed April 1 ,

1976. AL pit gr 8O,:l l2I , r hr: .J<-rint Con'irnrttee oile.ecl its observations .n

paragraph (r5 ol' the lleport u ith rcgard io Clause 87 (Original clause
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9O) of the Bill. The relevant portion from paragraph 65 of the Report of

the Joint Committee is extracted hereinbelow:

"65. Clause 87 (Oiginal clause 9O),--

(i) The Committee note that under the proposed
netu sub-rule (1A) of RuIe 3 in Order 41, if the
appellant fails either to deposit the amount
disputed in the appeal or to furnish secuitA for
such amount, the memorandum of appeal shall be
rejected. The Committee feel thnt such a prouision
ttill depiue a judgment-debtor hauing a good
case, to pursue the appeal on account of his
inability to depostt the disputed amount or to
furnish secuitg for such amount."

49. The Committee is, therefore, of the opinion that in order to see that
justice is done to both the parties, the proposed sub-rule rnight be

amended in such a way that neither the judgment-debtor is deprived

of his right to pursue the appeal nor the decree-holder is deprived of

the remedy. Proposed sub-rule (1A) has been amended to provide that
stay of execution of the decree will not be granted unless the deposit is

made or security is fi.lrnished ald has been tralsposed as sub-rule (5)

of Rule 5.

50. Be it stated that the Committee made no specific recommendation in

regard to sub rule (3) of Rule 1 of Order XLI proposed to be inserted by

origina-l Clause 90 of the Bill. In other words, the Ccmmittee

recommended no change in the form or content of sub rule (3) which

was proposed to be inserted by way of amendmcnt in Rr-rlc 1 of Ordcr

XLI. However, the Biil reported by the Committee incorporated a

materizrl chalge in the said sub-rule which r.vill be presently noticed.

51. Thc Codc of Civil Procedure (Amendment) Bill, 1974 (Bill No. 278 of

1974) as reported by the Joint Con.rmittee is found publishcd in

Lhe Gaz.etle of Inriio, l.)xLraordinary, Part-ll, Seclion 2, <7ated April 1,
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1976 at pages 804/35 to 804. At page 8O4/L 1 1, Clause 87 finds place

ald the relevalt portions of the said clause are reproduced

hereinbelou,:

"87. In the Ftrst Schedule, in Order 41 ,-
(i) Rule 1,-

xxx
(b) ctfi.er sub-rule (2), the following sub-rules stnll
be inserted, ruamelg:

''(3) Where the appeal is against a decree for
pelJment oJ'moneg, tLrc appellant shall, u.tithin
sitch time as the Appellate Courl mag allow.
tl,:pt6si1 the qmount disputed irt the appeal or
fu.rn.ish such secuitg in respect th.ereof as the
C-.Ttrt maA think fit."

(ii)
xxx

(iii) in rule 5,-

(")
x-xx

(b)
XX.Y

''(5) Notutithsta.nding angth.ing contaitrcd in the
Jore'qoinq sub rules, uthere the appellant jails to
nahe't.h-e dep<tsit cr furnish the secuity specified
in sttb-ntle (3) of rule 1, the Coutl shall not make
ait c;rcler staging the execution of the d.ecree."

(Emphasis supplied)

52. The Bill having bccn t:onsidcred and passed by both the Houses of

Parliament u,rs enacterl into the Code ol Civil Procrdure (Amendment)

Act, i976 (No 101 ol 19761. The Act received the assent ol the Freside:rt

of lndia on St pternber (), 1976, and it was published in the Gazette of
India, Extrt.tot,luutrq. Pari-ll, Section-1, dated September 10, 1976. The

material arnerrclmenLs, namclv, thc inscrlion of sub rule (3) in Rule I
and sr-tb rtrle (5) i;r Rule 5 of Order XLI rvere d,-rl1, enactcd and stood

inserted rn Lh,: CI)C by Scction 87 of the Amenctm:nt Ac1., which is --o
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bc found at pege 1337 of thc Gazette, and they cane into forcc on and

with effect from February l, 1977.

53. The substance of the legislative history set out hereinabove is tLat
Clause 9O of BilI No, 27 of 1974 stood materially altered as pcr clause

87 of Bill No. 27B of 1974, as reported by the Joint Committee, in the

following respects:

"(1) In sub-rule (3) of Rule 7 of Order al, the
prouision relating to the requirernent of the
appellant depositing the amount disputed in the
appeal or furnishing such secuitA in respect
thereof as the Court mag think fit in cases u.there
the appeal is against an order made in execution
of a decree for pagment of moneA was substituted
bg tle provision requiing such deposit being
made or secuity being furnished u-the,e the
appeal is against a decree for paAment of noneg.

(2) Sub rule (1A) of rule 3 of Order XLI requiing
the Court to reject the memorandum of appeal
where the appellant fails to make the deposit or
furnish secuity specified in sub-rule (3) of Rule 1

of Order 41, u.tas deleted.

(3) Sub rule (5) luas added in Rule 5 of Order 41
prouiding that u.there the appellant fails to make
the deposit or to furnish the seanritg, the Court
shall not make an order staging the execulion of
the decree."

(Emphasis supplied)

54. These changes are a-iso found reflected in the Code of Civil Proccdure

(Amendment) Act, 1978, and they now find place in the parent Ac:,

namcly, the CPC.

ii. Principles required to be followed while Interpreting a
Provision of a Statute

55. As the ctrtirc dcbatc revolves around thc interpretatiort ol ttre provisions

of Order XI.I Rr-rle 5(l ) and Rule 5(3) of thc CPC respectivcly, u'c must
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discuss the well settled principles required to be followed while

interpreting a provision of a statute.

56. The well-se1tled principles required to be followed by a court while

interpreting a provision of a statute is that the intention of trc
legislature is primariJy to be gathered from the language used, and

consequently, a construction which results in rejection of words as

meaningless, has to be avoided. It is not a sound principle of

construcl ion to brustr aside words or phrast: in a statute as berng

inappositc surplusagr: if the)r can have appropriatr: application -,
circumstan<-:s conceivably within the contemplation of the statute. In

interpretation of statutes, the courts always presume that the

legislature inscrted evt:ry part thereof for a purpose and the legislative

intention is that every part of the statute shoull have effect. The

Iegisiaturr: rs clecmed not to waste its words, or lo say anything in vafi-

lSee: Mithilesh Singh v. Union of India, reported in (2OO3) 3 SCC

3091.

57. Similarly, ir-r rire case of Padtna Sundara Rco v. State oJ Tan.nil

Nadu. reportr:d in (2OO2) 3 SCC 533, it was heki that two principle:rof

construction one relating to casus omissus, and the othcr in regard

to reading Lh(' st;rtLltc ers a whole appear to bc r.n cll sel tk:d. Under tl^ e

firsr princrplc. thc rule of casus omlssus cannol be sultplicd by tl e

collrt exccpt rn the case of clear necessity. The rule oI casr"s

ornl-s.sus slior,rl not be rea.Jily inferred and ior tl-r:-.t purpose, all the

parts of a s[i tirtc or section must be construr:cl together and ever1.

clause oI a se, tion should be construeci with r<:ferenco to l-hc context oI

the slatutc ai cl other clauses thereof, so that thc construction to be

put on a p;rrric rrlat pr<tvision makes a corrsisLen[ cni,rctmcnt of tlre
w'holc siat,,itr 'f his u'ould be more so, if 1it<:rlri construction of a

o
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particular clauoe leada to manifeetly abaurd or anomalous reaulte,

which could not have been intended by the legislature. Therefore, if the

language is plain, there is no necessity of taking aid of externa.L aid for

gathering the real intention of the legislature.

58. Over and above, we should bear in mind t"l. e following well-known rule

of interpretation of the statute reiterated by this Court in the case

of Union of India v. Deoki Nandan Agarual, reported in 1992 Supp

(1lscc 323:

"It is not the dutu of the Court either to enlarqe the
$cope af the lesislation or the intention of the
Leqislature u.th-en tlq.e lanquaqe of the prouision is
plain and unambiquous. The Court cannot
reurite, recast or reftame the leqislation for the
ueru qood req.son that it has no power to leqislate.
TLe power to leqislqte lws not been conferred on
the Courts. The Court cqnnot add utords to a
statute or read uords into it uthich are not there.
Assuminq there is a defect or an omission in the
utords used btt the Leqislature the Court could not
clo to its aid to correct or make uo the defi.ciencu.
Courts shall decide uLnt tlre laru is and not u,that
it should be. The Court of course adopts a
construction uthich will carru out the obuious
intention ofthe Leqislature but could not leqislate
itself. But to inuoke judicial actiuism to set at
naught legislatiue judgment is subuersiue of the
Constitutional harmong and comity of
instrumentalities."

(Emphasis supplied)

59. Applying the aforesaid principles, if w-e read the plain language of Order

XLI Rule 1 sub-rule (3) of the CPC, we get the clear intention of the

legislature that deposit o[ the decretal itmount, or giving security

Lhcrcof is rrot ie conditiorr precedent fol uraitrtairr ing a nroney appeal,

and [he court is vested with the discrelion to grani time for dcpositing

strch amount and giving security before disposal of the appeal. and at

thc s;arne tinre, thc Appeilate Coult has aiso the power to extcncl the

o
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time by takrng aid of Section 148 of the CPC. On the other hand, a less

grave consequence for non-compliance of such condition, was

slvi5aged, rlarnely, to disentitle the appellant to the benefit of stay of

execution of the decrt:e as provided in RuIe 5(5) of Order XLI.

60. The aforeszrid view has been expressed by this C,:urt in the case of

Kagannuddin Sho;msuddln Khan v. Stc:te Bank of Indic. reported

in (19981 8 SCC 676, wherein it has been held as follows:-

"6. The learr,-ed counsel for the re'sponcTetl l-t.<t.s

inpited our attention to Sub-rule (3) o.f RuLe 1 of
Orcl.er XLI in i.he CPC, as amended tn lLte State of
McLharctsLlra. tuhich reads as utl(1er:

"(.3) Where the appeal is against a clecree for
peAment of moneg, the appellant shnll, u,ithin.
st-tch time as the Appellate Cour1. may allou,
deposit the amount disputed in the appeal or
furnish such secuitg in respect therc-,of as the
Court mag think ft:
Prouidea thttt the Court mag dispense, tuith the
dr. posit or se=cuitg ruhere il deem.s li.t to d.o sct

Jbr sufficieni cause."
7. 'l he submi:;sioru of the learned counseL for t.ht:
resl.,()tldent is Lhat the High Oourl t.ucts rlqht iit
qi.urng the direction regarding the d eposit o.l Rs
75,()00 as per th,e aforesaid prouision ancl sirrce
tlrc appellant has failed to complg u,ttth the samet
lLte appeal lur,s been ightly directed to bet

disirri-ssed. W'e, howeuer, find thctt the onlu
con::equence fo, non.-compliance tt,i.lh thr:
direction. giuen under Sub-rule (3) oJ Rtte I o.f'
(.)rder XLI is a:; prouided in Sub- ntle (:i1 of Rttle !;
ct.f-()rr7<:r Xl-I w htch reads as under:

'(5) N ol.tuithsktnding aruTtlting r:ontt.titr,:d in the
ioi-,:going sulttttles, where the appella nt Jails
lo rrralte the deposit or furnish the secuittl
spe'ci.,Ied in Sub-ntle (3) of Rule I . t ltc: Oourt
shctll not make an order staginrl the e.recutioit
of ,.hc, d.ecree."

61. It mav be apposite to ol>serve that this Cotrrt iri tlrc arloresarid decision

u,as d<:aling r., ith the in.erpretation of Ordcr XLI Rule 1 (3) of the CPC,
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as amended in the State of Maharashtra, where the appellate Court

has power to dispense with making deposit or secr:rit5r in fit and proper

cases.

62. ln Malua. Strlps lsupral this Cor.rrt interpreted Order XLI RuIe 1(3) of

the Code as provided in the Central legislation, i.e., the CPC, and held

that the said provision although couched with th: expression "shall"

yet must be read as directory and not mandatory. It quoted wi:h
approval the ratio laid down in Kagamuddin (supral.

63. In view of the law declared by this Court in Kagamud.d.in (supral and

Maluta Strips (supral, there is no escape from the conclusion that tl.e
obligation under Order XLI Rule 1(3) is not mandatory but directory :n

nature, and failure to comply with the same shall not result in rejecticn

of the appeal, but would disentitle the appellant the benefit of stay of

execution of the money decree.

64. The provisions of Order XLI RuIe 5 of the CPC govern the question of

grant or refusal of stay of executibn of the decree by the appellate

court. A mere reading of the provision makes it clear that it does not

make any distinction between a money decree and other decrees. The

powers of the Appellate Court to order stay of execu:ion of the decree

are not fettered in aly way if there is "sufficient cause" for passing

such an order. Even with regard to money decrees, the discretion of

the court is circumscribed by the same limitations imposed under

the provisions of Order XLI Rule 5- There is no reason why decrees

for payment of money should receive a consideration different frorn

the other decrees in the matter of stav pending appeals. In suitable

cases, where the court is satisfied that substantial loss may rcsult to

the applicart, if no stav is grantcd or thcrc arc arv cxccptional
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circumstances, the court may grant stay as prayed for either with or

without any condition whatsoever. Otherwise, in the absence of any

exceptional circumstance, money decree ordinarily would not be

stayed unconditionally from its execution by the appellate court

pending the final disposal of appeal on its own rncrits.

65. Mere filing of an appeal would not operate as stay of execul-ion of

decree, but the Appellate Court may, for "sufficient camse", order stay

of execution of decree. The othcr rclcvanL pa:-L o1 the rule is contained

in sub-mle (3) of Rule 5 of Order XLI. As per lhe provisions of sub-
rule (3) of Rtrle 5 of Order XLI, the Court has to see;

(i) whelher there will be substantia-l loss to the party applying for

stay;

(2) whether the application has been madc rvithout unreasonablr

<l el a1 : a;rcl

(3) rvhether security has been given bv the applicarnt for due

performance of the decree.

66. Thus, the provisions of the Rule are verv clear and thev clo not mak-

anv distinction between money decrees and other types of decrees. -

67. This Court in Sihor Nagar Palika (supra\, obscrvcci thc following as

rcgards the pou'er of the Appellatc Court to sta\ the der:ree in first
app<:al:

"()rd.er 4 I Rule 1 13) CPC prot'id.es that iL an
appe a', against a decree J-or paqment o-[ arnounl
the appellant shall, tuithin the linte perotitted bg
the appellate aturt, depr:si| Lhe amott.ttt Cisputed
in the' ctppeal or furnish such secuittl tii respect
the reof as the court mau think fi
Rz-i 51. a deoosil or secuntlt,

t. I lndr:r Orcier 4 I
le .) cts abouc:said. rs

a cott.clition ore en7 lor art ordL rced bLL the
q the executiort o.f theaprtello.te court stauirt
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decree. A bare reading qf tlw tuto prouisions
refened to hereinaboue. slaws a discretian
hauing been conf,ened on the a&tpellate court to
direct either deoosit of the amount dispuled in Lhe

se

. Needle stosa t th.e discretiot
ed iciall and n r

o

deoerudinq on the facts and ciranmstances of a
oiuen case. Ordinailu, execution of a moneu
decree is not staued inasmuch as s fzs ction o
moneu decree does not amount to irreparable
iniuru and in th-e euent of the aopeal beinq
allou.ted. the rerrcdu of restitution is alu,tau s
auailable to the surcess I partu. Still the power
is there, of course a discretiona ru pou)er, and is
meant to be exercised in appropiate cases."

(Emphasis supplied)

68. In Atma. Ro,m Properties (P) Ltd. v. Fed.eral Motors (P) Ltd..,

reported in (2OO5) 1 SCC 7O5, this Court while deciding a litigation

arising from the Delhi Rent Control Act, 1958 observed as under:-

"6. The order of euiction passed bg the Rent
Controller is appealable to the Rent Control
Tibunal under Section 38 of the Act. There is no
specific prouision in th-e Act conferring power orl
the Tibunal to grant staA on the execution of the
order of euiction passed by the Controller, but
sub-section (3) of Section 38 confers the Tibunal
tuith all the powers uested in a court under the
Code of Ciuil Procedure, 1908 uthile heaing an
appeal. TLe prouision etlpowers the Tribunal to
pass an order of stag bg reference to Ruie 5 of
Order 41 of the Code of Ciuil Procedure, 1908
(hereinafier "the Codc" for short). This position
taas not disputed bg the learned Senior Counsel
appeo-ing for either of the parties.

8. 11 is u-,eli settietl. thff rr.r" preferincl of a n
appeal does ryet epgrate as stqA on the decree_ 9r
order appea lgt_Q. ogainst nor on. tLe procee-dingg in
the cour1. belout. A prauer f'or the rant qI slsval
p!1-cEgd_i n soron !he. ex.ec;4Li_o-4 L of clecrce or order
appealed oqainsl. has t.o be specificqlLU lttade La

o
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the aooellqte court and the aooellate court ha.s

discretion to qrant an order of stanl or to refitse tLe
same TLLeoriu quidino factor, indicated in Rule 5

re he eistence o
UO n n the aua c

hr: aooellate co1.t rt uottld be i
I

L ncline to nflss flrt
order of stau. Exoeience stauts that the oincioal
consideration u.thich pre uails ruith the aooellate
court is tknt in spite of the aooeal hauino been

ter|.aln erl f,-tr hpainn h u rt te

U

aooellant mau not be deoriued of the fruits of his
SUC al bein
This consideration is oitte and ut eiahed daainst
tlrc other parnmount consideration: uthu should a
par: succeetled fi'otrt lhc court below be
deoiued of tLrc fruits of the decree or order in his
hands merellt because the defeated oartu has
h.osen to irurokc the isdictt<,tn o asu o

I the stion tuhich tLrc court ciealin
LUL he rant o sta ask-s ilseler ort

clecree and/ or the date of makiryq of the

order on such terms os would

I
uhu the statu s quo preuailinq on th.e date of the

cLopiicalion for stau be not allou.ted to contitue bu
' n nd L the uestion uh the sta

9.J rL our o nton u-tttile rantin ant order o

s-tqytt4er O4et!1 Rak S el'!), llp appellstq
courr. cToes haue juisdicliory to put ihg: pan111

seekirL S,a
retasonabl co nsate the rL suc(less ful at.

the end of the appeal insofar as those
p1'ppqe.linqs are concerned. 'fhus, lbr example.
thou fur-psu men is no1
ordiri ct staAe4Lpg the sppe\a , Aet. if il

L'Ults4rtliplL 10 gLqry! stl

ct decree
Le coLul

exerci-ses ils

mqkl' =p(,lglletlt aL

Ln an
excenlionaL ca:;e it nuul direct_Uy qptrcllant to

the clecretoi amount with
in[q1r'..s'tzs a cr ndttion prerc4]ent to the qrtnt of
stiag, _thoaglt]ye Le-c1ee 441e1 qqtpeq.l does not
mclkr roulstor 'Jbr pu ment interc:st b the
Jt4igl

dge oJ'ltqtaru
g,.,Uqa 

= 
gttd e,ueryls gctin.ed bg LadielSLeIpetfelltq

U t,aliaeq Ql e' Jqcl s - o ue1_rUlCl .ebgpq

"J_ircti debtor to the decree holcler. Robust
corILJJi 9n se49q. _c. elILlJLo, t'L Lttplpk

ctrtd tuclicittll
the rrttiierial duailaLtLe ort recortl all tlese
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Dro e li ts as re e nt r

1
I

exelgiEe_pf_displctiotl while passinq an order and
the te to tlle rties on-

o

(Emphasis supplicd)

69. In Malua Str{ps (supral, this Court after looking into the decision

in Slhor Nagar Palika (supral observed as under :-

"9. Intenns of sub-tule (5) of Rule 5 of Order 47,
the court shall not make an order staying th.e
execution of the decree notu.titlrctanding angthing
contained in the foregoing sub-rules, u.th.ere tle
appellant fails to make tlrc deposit or fumish the
secuitg specifed in sub-tule (3) of Rule 1. ',Ve utill
prgceed on the assumption that althouqh the
utord " shall" has been used in Order 4 7 Rtile 1 13)
of the Code, the same is not mandatont in
character. and- thus mant be read as directoru.
10, In Rajasthan SEB u. Ram Deo [AIR 1999 Raj
2641 afier noticing some of tlrc aforementioned
decisions as also the legislatiue history of the said
prouisioru, a leanted Single Judge of the
Rajasthan High Court held as under: (AIR pp.
267-68, para 19)

"19. Afier close scnttinA of tle aforesaid
obseruations, I am of the opinion that in uieu.t
of the prouisions of sub-rule (5) of Rule 5 of
Order 41 CPC it cannot be held tlnt appeal
against the decree for pagment of money;-s n61
maintainable, if filed uithout making
compliance uith the prouisions contained in
sLtb-rule (3) of Rule 1 of Order 41 CPC arud it is
the dutg of the Registry to see that on
application under Order 41 Rule 5 CPC seeking
stctg of moneA decree the appellant has to
incorporate e n(-)te i.n regard to his readiness
and willingness to contplg with the directions
under sub-rule (3) of Rule 1 of Order 41 CPC. If
the appeo-l is preferrecl- against. the rTecree for
payrnent of monev ,-uithottt anlJ -staU
a pplication under Order 41 Rule 5 CPC then in
that euent, it is the dut11 of the appellant to
itcorporate u note in the mento of appeal in
respeci of hs readiness and tuillingness to

Pagc 3O of 73

formula.tinq



C

complA uith tle directions issued bg the court
under sub-rule (3) of Rule 1 of Order 41 CPC."

1 l. We ma11, howeuer, notice thnt altlnttgh the
prouisions of sub-rule (3) of Rule 1 of Order 41
hcwe been held not to be mandatory, this Court in
Kogamuddin Shamsuddin Khnn u. SBI [(1998) B

SCC 6761 opined that non-compliance uith a
di rection to deposit the decretal amount or part of
it or furnish secuitg tlrcrefor tuould result in the
di.smissal of the stag application but not the entire
appeal, stattn.g: (SCC p. 677, para 3)

"8, This r.r.tc'uLd mean tlut non-compliance uith
the d,irection giuen regarding deposit under
:;ub ntle (3) of Rule 1 of Order 41 u-tould result
in the Coutl refusing to stag the execution of
lhr'. rlecree. ln olhcr utords, tlte upplicatbrL for
stag of the execution of the decree cou-ld be
rlrsmlssed for such non-compliance but th-e

Oourt could not giue a direction for the
di-srnissal ctf the appeal itself for such non-
c'.rnnpliarLce. "
'l\t lhe same effect is the decision of tttis Courl
in {lihor Naqar Palika Bureau u. Bhabhlubhai
\lrctbhai &, Co. [(2005) 4 SCC 1], utherein it
u'cs helcl: (SCC pp. 2-3, para 6)
"(,. Order 4 i Rule 1(3) CPC prouides that in an
a;rpeal agc.inst a deu ee for payment oJ
arnou nt the appellant sLnll, within tL'Le time
pc nnitled bg the appellate court, deposit the
arrtourTt clisputed in the appeal or funish, such
stcuit1 in respect thereof as the courT maA
thtnlt fit. Uncler Order 41 Rule 5(5), a cleposit or
se'a.trity , c s^ abouesaid, is a conrlition
r,)rccedent for an order bg the appe\late court
stitrlittg tlrc execution of the decree A bare
rer ttl inr.,1 oJ' l.he tuo prouisiorts reJerrecl to
he '<,itabcue, shou-rs a discretion haui.ng been
coi jerrecl oit Lhe appellote cout't to clire:ct either
depcsit of the ctrnourLt disputed in the appeal
or to perrniL such secuity in respect thereof
beinq .funt.islted :ts Lhe appellate coutl rnctg
thtttlt fit. Neerlless to sa74 that the cliscretion. is
to \r: axercised judiciallg and nol cLrbiTra.iLtl
cie)x:itdhtcJ on the Jacts an.d cir-cumslcLrices oJ'o
qiucit cctsc. ()rclinctrily. execution o.f- c monetl
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decree is not staged inasmuch as satisfaction
of moneA decree does not amount to
ineparable injury and in th.e euent of tle
appeul being allowetl, the remedg of restirution
is alwags auailable to the successful partg.
Still the polDer is there, of course a
discretionary pou)er, and is meant to be
exercised in appropiate cases.'

To the same effect is the decision of this Court
in B.P. Agar-wal u. Dlwnalakshmi Bank Ltd.
[(2008)s SCC se7]

12. The High Court in this case failed to notice the
prouisions of sub-rule (3) of Rule 1 of Orcier 41.
TtE appellate court, indisputablg, Lns the
discretion to direct deposit of such amount, as it
mag think ft, although tle decretal amouat hns
not been deposited in its entiretg bg tle judgment-
debtor at the time of filing of the appeal. But lrhile
qrantinq slq,.l of the exea,ttion of the deqee, it
t4ust take into consideration the facts and
circumstances of the case before it. .It is not to act
arbitrarilu either u-tau. If a stau is qranted,
S4fftcient cause must be shou-tn, u-t hich means
tlnt the mateials on record were required to be
perused and reasons are to be assiqned. Such
reasons should be coqent and adequate.
13. The High Court, u.tith respect, failed to notice
that suit u)as one under Order 37 of the Code.
Wheth.er it utas maintainable or not mag fall for
consideration in the appeal. Euen assuming that
the same was not maintainable, the question
uthich should haue been posed bg tle High Court
LUas as to whether sufficient cause had been
made out to reuerse the decree passed in fzuour
of the appellant. Euen a decree could haue been
passed hauing regard to the defence raised bg the
respondent under Order 12 Rule 6 of the Code.
We, therefore, see no juslifi.cation at all as to tuhg
an order of stay of the nature was passed bu the
High Court.
14. liuert il- Llte said prouision is ttol rrturtdutolt-t,
tlrc purpos frtr uthiclt sach a prouision has beene
inserted should be takerL irLto consideratio;t. Art

oexce tional case hc-s to be made out or sta
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execution o a mone decree. The arliamenta
intent stnuld Lnue been qiuen effeetlq. the Hioh
Court Lns not said that an exce tional case has
been made out. It did not arriue at the conclusion
that it ruould cause undue Lnrdship to the
res ondent i the ordina.ru rule to direct paument

e decretal amount or a art o it qnd/ or
directlu throuqhthe iudqment-debtor to seanre the

the decretal qrrtounl ig qranted. A
stronq case should be made out for passinq an
order of stau of exeantion of the decree in its

nto

entire
(ErnphaLsis suppiicd)

70. Tlrrrs, in Makua Strips (supra), this Court uneqrrivocally observed

thzLt although the word "shall" has been used in Order XLI Rule 5

CPC, yet thc' same is not mandatory in character. The Court further

obscrved thaLt the purpose for which such a provisio n has been

inserted, shc,uld be taken into consideration. An exceptional cast._

has to be made out for unconditional stay of execution of a money

dec:ree. 'lhus. it is necessary to imply that if ar-r exceptional case is

macie out, thc Appellate court has the rliscrction to stay Lhe

execnLion of thc money decree without imposing all, condition.

iii. Decisions of various High Courts on the Subject
71 . We may no\v look into few oid decisions of various Fligh Courts on

thc subject. lr-r the case of A.A. Khan v. Arneer Khan, reported in

1949 SCC Online Kar 11, the High Court of Nlysore hzrs observed

as lollou,s (heiL.lnote):

"l'he 99ut1_991y stav execution of mone! dqcle_e;
p_!'rlcj;lttt appeal on such securitu as it dee11s;fut in
pJep( Llegss_in ultich su-fficient eq45e Jo1-c qtey
l1c; t.te'e-ry l4qde qU- tuithout requiinq in aLl :asets
Llycl L i !r9: _Q99y4 s!1t91!!tt_pLlot44 be 49po9iL_e9L1ry

(,

C

cO,-tr1 . "

(trrnphasr s sr-rpplicci )
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72. Similarly, the Divieion Bench of the Saurashtra tligh Court in the

case of Borcugh Munlclpalltg v. Fl,nn Rat4Jt Vashram, reported

in AIR 1955 GuJ 113, has in terms held that the judgment of the

Bombay High Court in the case of Dhu4jlbhou Couros:fl Umrlgarv.
Llsboa, reported in ILR 1EE9 13 Bom.252, cannot serve as a useful

guide for cases under Order XLI Rule 5 of the CPC. It is further
observed therein that when the Bombay High Court decided the case

of Dhunjlbhog (supral, the provisions of the Civil Procedure Code,

1882, were applicable and therein, there was no provision similar to

that of Order XLI Ruie 5 of the CPC. The relevant observations read

thus:-

"6. We are not concerned uith sub-rule (4) ttthich
deals with ex parte orders for stag of execution
pending th.e heaing of the application. The pouter
of the Court to stag execution of a decree has to
be exercised uithin tLe four cor/Lers of the aboue
Rule. The intention of the Legislature uthich
appears ftom the language of this rule seem.s to
be that an appeal should not autornaticallg
operate as a stag of execution of the decree and
no order for stag of execution should be made
merelg bg reason onlg that an appeal has been
prefened from the decree.
7. The reason of the rule appears to be that the
ights of the decree-holder hnuing been
determined bg a competent Court, it is nct fair
that he should be depiued of the fruits of his
decree merelg because the judgment-debtor
prefers an appeal against the decree. At the same
time if execution of the decree is likely to result in
substantial loss to the decree-holder, discretion is
giuen to the Court to stag execution prouided the
oth.er two conditions o-f sub-r. (3) are satislled. It
is, therefore, impossiblc to far-rnulate ang uniform
n Llc of practice and each case m.itst be d.eci rJ eil on
its ou.tn .facts.
8. In the case o.f moneu decrees, a Bench of the
Bombay High Court decid.ed in l)hun-;ibhou
Cowasji lJmigar u. Lisboa, 13 Bom 24 1 (A.) thctt
where a decree orders payment of moneg and an
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appeal is lodged against tlnt decree bg the partg
directed to ptty, then on his application execution
of the decree slauld be staged, so far as it directs
pagrnent, on. the judgment-debtor lodging the
amourtt in Court, unless the other party giues
secuitg for the repayment of moneA in the euent
of the decree being reuersed.
9. l-f such secuitg is giuen bg the successTtrl
partg, then stag of execution should not be
granted. T?tis order u.tas made in l BBB under the
Code of Ciuil Procedure of 7882. That Code did
not haue ang prouision similar to O. 41 R. 5 of the
CPC a.nd the order must be talcen to Ltaue been
passed in the exercise of tLrc inheren.t. power oJ t.h.e

Court.
10. Rut aft.er the enactrrrcrLt of O. 41 R. 5 in tlte
Code of 1908 the discretion ofthe Court is uery
ntu<:h limited and has to be exercised u,tithin the
lirli ts prescibed btt the ntle, and in a pLwp! cqsQ
uthere substantial Ioss is likelu to result to Lhe

iud(tment-debtor i.f a decree for poumeryt o-f moneq
is e.uecuted the Court car! stqq ex,gcutton 9Jll19
dect ee euen before the iudqryent-4ebtor deppsits
tlrc rtmount in Courl. TtLe aboue decision the rgJoJe
co ntlot serue as an use uide he t:asesort
'-'t tL,'.:t O. 41 R. 5."

(l!mphasis supplied)

73. In the case. Mouie Enterprises v. l}I.S. Periasamg Mudalia _
reported in 1952 SCC Online Kar 14, thc Fliqh Court of Mysore has

observed ers uu-ider (headnote):

"QrietlL ruk 5. cannot be read qs iyn12qs14g q111

linit ation that the decree s for p a-yr1.e r7t. 9tf .r4 q,49g

$Lat1l/ Ie9qlle a consideration dilLet 'UJtptt 1|ry
othc:r decrees in the matter o I stcLtl pe4gliryg

S.pp!. tLl 'l'lL9Ie-frire, tlrc1e coulgl be no1'5lictiort c2n

tlte cliscretion of the court for $ta44S a decree ot'
p!1al1Le-nto mone in suitable cctses uthe,e ll'teu
cottrt is salis_fted that substantiqUcLs.f rqrl1 fqSi41
tp- t-he: qppliesL!.if no staLis mad9- In tl:tSltLelu, Ll

cLlnn.ot be corttend.ed that a decr<'e ditect tlg
plta 4t e1l o I 111pneA shou\d nlt-t 14: ..str t 99 9l L]4 l 9 s s
Lhe-tlcrree t!!LO4!Lt i; lodgqll !l4o cgLll1-"

(ilmptrasis supplicd)
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74. ln Botough Munlclpalltg lsupra), the Saurashtra High Court

referred Lo the Bombay High Court decision in the case of

Dhunfibhog (supral. We must look into this decision of Dhuntlbhog
(supral.

75. In the case of Dhunjibhog (supral, the Bombay High Court had

observed that no stay of execution of money decree should be granted

without asking t}le judgment debtor to deposit the decretal amount.

ln Dhunjibhog (supral the Bombay High Court held that:

"A partg appealing against a decree, uhich
directs him to paA moneA, may obtain stay of
execution of-decree, so far as it directs pagment,
on his lodging the amount in court, unless tle
other partg giues secuitg for the repayment of the
moneA in the euent of the decree being reuersed.
If such secuitg be giuen bg the successful party,
then stag of exectiion should not be granted."

76. The case of Dhunjibhog (supral was decided by the Bombay High

Court on August 31, 1888, under the provisions of the Civil

Procedure Code, 1882. In that Code, there was no provision similar

to Order 41 Rule 5 of the CPC. Therefore, the order must be taken

to have been passed by the court in exercisc of its inherent powers.

On the other hand, the facts eurd circurnstances of the present case

are governed by the provisions of the CPC, wherein there is al
express provision regarcling grant or refusa-i of stay of execution of

decree. Hence, it is not perrnissibie to the court to have recourse to

the inherent powers of the court. This distinction makes a world of

difierence between the two situations.

It may also be noted that rn Dhunjibhoy (supra.\, the sr-rit u.as for

injunction rcstraining I he defer-rcian[ from crecting a building which

'77
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will interfere with the free access of light and air through certain

windows in the plaintiff s house. The plainti had obtained a decree

in respect of the w-indows and had also obtained a decree for

compensation by w-ay of damages for the injury done to the

windows. The decree a-lso directed the defendant to pay the

plaintiff s costs of the suit. The defendalt had filed an appeal and

a question arose regarding the execution of the decree so far as it
related to costs. It is in this context, i.e., r.r,here the prayer was for

recover]' of the amoitnt of costs au'ardecl 1r',, 15" trial court, the

a-foresaid observations were made hv the Bomhav High Court.

78. Thus, it cannot be szrid as a principle of universal rule that in all

cases of money decre,-', the defendant should be directed to deposit

the amount in court ald then only thc question of stay be

considered.

79. The decisions of the High Court of Mysore in A.A. I{han (supra\ and

Mouie Enterprises (supra\ have been follor,r'r'd by the Rajasthan

High Court in the casr: of Bansidhar v. Pribhu Dagal, reported in

1952 SCC OnLine Raj.

80. Then the qr-restion is: Is there an estzrblis]-red practice that the

execution ol money decree should not bc sta-ved unless the

judgment debtor deposits the decretal amount in court, and on

such deposit, the successful part_v bc perm itted to withdraw the

money on furnishing sr:curity to the satislaction of the court. We do

observe that in a large number of cascs whcre a mone\,' decree is

passed, t[is Court gr-'nerallv does not grant stav r-Lnless the

d':fendant de,tosils the arnollnt in courl . Brrl tl'iis appears to be a

rule ol pn.trlcnce and not a princtple o[ lau, of rrnivcrsal application.
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We also believe and hold that this practice based on the rule of

prudence should ordinarily bc followed by appellate courts. The

practice of not granting stay in money decrees except on condition

that the decretal amount be deposited in the court, and the

successful party be permitted to withdraw the sarne on fur:rislting

security to the satisfaction of the trial court appears to have been

well entrenched, ald for good reasons. fSee: Central Bo;nk of Indirr
w. State of Qujara\ reported in (1987) 4 SCC 4O7l

81 . Hence, the term "sufficient cause" occurring in Order XLI Rule 5 of

the CPC has got to be interpreted and understood in the light of the

aforesaid discussion. After all, what is "sufficient"? One may again

turn to Black's Law Dictionary. "sufficient" means "adequate-

enough" as much as may be necessar5r-equal or frt for end

proposed-ancl that which may be necessary to accomplish an

object.

iv. Meaning and Import of "suffrcient cause" under Order XLI
Rule 5 of the CPC

82. Having regard to the case law discussed above and for reasons to be

. recorded, we are inclined or rather persuaded to ta<e the view that the

benefit of stay of execution of a money decree malz be granted by the

Appellate Court unconditionally, if it:

i. is egregiously perverse;

ii. is riddled with patent illega-lities;

iii. is facially untenable; and/or

ir,. such other exceptional callses similar in nature.

83. The aforesaid factors wourld bring the case within the purview of

"exceptional case" lo;- the purposc of granting bcnelit of unconditiona-l

stay ol the execution of money dccree.

C
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84. We are at one with the submission canvassed on behalf of the

defendant that in contradistinction to Order XLI, the word "deposlt"

does not figure in Rule 1(3), Rule 5(5) and Rule 5(3) respectively.

85. Under Rule 5(3) sub-clause (c) - security has to be furnished for "due

performanct:" of the decree. We find it difficult to read any maldatc for'

direction to deposit the decretal amount.

86. As noted above, the F,rovision under Order XT,T Rule 5(3) of the Cj
provides for satisfaction regar-clirrg sufficient causc as a pre-conditicn

for gralting benelit of stay of execution of decree. It casts an obligation

upon the court to record its satisfaction for stay of execution such

decree. Therr:fore, security can be in the shape of property, bond, or' '

undertaking irom the zLppeilant to abide by the decree, seeking stay of

execution

8'l. However, tht:rc is no provision under Order XLI Rulc 5 of the CPC

imposing aL rrandal e to deposit cash sccurity as the only mode af

securitv for e;<r'cution of thc dccrce

v. Service of Summons and Irregularity in the Service of
Summons

88. At this sta11e , \\,o rrlLrst <leal n.ith one submission canvassed on behaif

of the petitronr:rs theri in vier'r' ol thc sccond Proviso to Order IX Rule 13

of the CPC. 1ac del'endant could be said to have hacl the requisite

"knou,ledge' ol Lhc d.itc oI hearing and sufficient time to appear. It was

sought to b,: arHLrcl vr:hcmcr-ii.l-r,' ttrat the delivcn of suit papers and th:
order grantir;rg (,x part€ rnjunction datcd l2.lO.2O2O could be said to

be valici scnrict oi surlmrrns, In this regard, strotlg rcliancc r,vas sought

to 'be placcci or t hc dccision of this Court in thc case of Sunil Pod.dar
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(supral and the Delhi High Court judgment in the caee of LT roodt
(supral respectively referred to above.

89. We do not find any merit in the aforesaid submission, for the simple

reason that the second Proviso to Order IX Rule 13 of the CPC would

come into play only when there is "irregularity'' in the service ,of

summons (for instance, the publication in wrong newspaper, no

acknowledgment on duplicate summons bcing received etc).

90. This has been well explained by this Court in its decision in Bcsant
Singhw. Roman Cathotic Mission, reported rn l2OO2l 7 SCC 531. In

the case in hand, the High Court has noted that pima facie there vv-as

nothing on record to establish va-lid service of 'summons". If that be so,

the second Proviso would not come into play. This proposition is agarn

well explained by this Court in its decision Sushil Kumar Sabharual
v. Gurpreet Singh & Ors., reported in l2OO2l 5 SCC 377.

91. In the aforesaid context, the reliance placed on behalf the petitione:s,

on the decisron in Sunil Poddar lsupra\ is of no avail. The undisputed

facts in the said case were that the parties had already filed their

pleadings bcfore the civii court much prior to the case being tralsferred

to the DRT. Thc parties were also aware of the tralsfer of the suit to
the DRT. Despite such knowledge the part5z concerned consciously

avoided servicc of summons in those proceedings. The decision in

Sunil Poddar (supral is distinguishable on the facts.

92. In the case on hand, the Division Bench in its impugned judgment has

pima lacie noted that there was nothing to indicate whether:

(a) the plarintills trad actually served all the docunrents viith their-

notices undcr Ordcr XXXI-X Rule 3 and;

C
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(b) the defendant was actua-lly made aware with sufficient Lime of

the claim as regards the next date of hearing in the proceedings.

93. In the samt: manner the decision of the Delhi High Court in LT Food

(supral is also of no avail as the same is distingurishable on thc facts.

94. We now proceed to deal with tl.e submission canvassed by Mr. Gaurav

Pachnanda, the learned Senior Counsel ir-r rejoinder as noted by us in

paras 35 and 36 respectively of our judgme;-Lt.

vi. Reading of Section 36 of the Arbitration Act and Order -
XLI RuIe 3 and Rule 5 respectively of the CPC

95. At this stag<r, r.ve need to clarify something important. A1. the outset, rve

musl sta1.e l rat this lit.igation has nothing to do with Section 36 of the

Arbitration .\ct. In thr' present litigation, wo are only concerned u.-r
Order XLI R.-rlt: 3 :rnd 5 rcspectively, of the CPC. We are referring to

Section .36 ,r[ the Arbitration Act only for the limitt:d purpose of

ans\ ierinfl the spccific contcntion raised by Mr. Gaurav Pachnancia. -n

other worcls. r.r'helhcr the learned counsel is right in exLending the

anaiogv of Sc'i:tion 36 ol'the Arbitration Act to the present casc or ra _ -'r

to the proi'isrons of Order XLI Rule 3 and 5 of thc CPC, is rnappropriate-

For this lirlit,:cl purpose on11', we have thought fit to iook into thc tvvo

decrsions of Lhis (lolrrt one in the case of Sepco Electric Potuer

Constructior,, w. Power Mech Projects Limited., reported h 2022SCC

Onl-ine SC 1243, eLi-icl thc olher, in thc cas<: ol Pam Deaelopments

Priuate Limitedv. State of West Bengal, rcported in (2O19| 8 SCC

LL2

96, Section 36 re:rd,s thus:

" -) 6. t )i t fitt'ct: rne nL_,7 lLl@etelIe llryeJty,tts\i1g
lic'crtioit to sel aside the arbitra I awardq4 qj )
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under seclion 34 has ex, red, tten, subiect to thc
prouisions of sub-section l2), such anlard sho.ll be
enforced in accordance utith the orouisions of the
Code of Civil Procedure. .7908 15 of 19OB), in tle
same manner as if it were a decree of the court.

12) Where an applica.tion to set aside the arbitral
autard hcrs been filed in tlrc Court under section
34. the filino of such an applicatton shall not bu
itself render that autard unen forceable, unless
the Court Srunts an order of stau of the op
ofthe said arbitral anuard in accordance u-tith the
prouisiens of sub-section (3), on a separate
aoolication made for tlnt puroose.

on lin o an lication under sub-s e ction
12) for stau of tle operation of the arbitral autard
the Court mau. sub ect to such conditions as it
mau deem fit orant sta the o eration o f such1l o f D

atuard for reasons to be recorded in u.titinq:
Prouided tttat tle Court shall, u.thile
consideing tle application for grant of stay in
the case of an arbitral qu.nrd for pagment of
moneA, haue due regard to th.e proutsions for
grant oJ' stay of a moneA decree under the
prouisions ofthe Code ofCiuilProcedure, 19OB
(s of leo8).1
Prouided further that tuhere the Court is
satisfied that a Prima facie case is made out
that,--

(a) the arbitration agreement or contract
ulhich is the basis of the au.tard; or
(b) the making of the award,

uas induced or effected bg fraud or corntption,
it shall staA the anaard unconditionally
pending disposal of the challenge utder
section 34 to the award.

Explanation.-For the remoual of doubts, it is
hereby claified ttlatthe aboue prouiso shall apply
to alL court cases aising out of or in relat;,on to
rtrbitral proceedinqs, irrespectiue of utheth.er the
arbitral or court proceed.ings were commenced
pior to or uJler the contmertcerrrcrtt o-f the
Arbitration ctnd Concilicttion (Amen.clrnertl,' Act,
20 1s (3 of 2016)''

(Dmphasis suppliccl)
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97. Section 36 of the Arbitration Act was substituted uide the Arbitration

ald Conciiiation (Amendment) Act 2015 (for short. "the Amendment

Act, 2O15"). Prior to the 2O15 Amendment, the mere ftling of art

application challengirrg arbitral award under Section 34 of the

Arbitration Act was understood in many quarters as a stay of tre award

in terms of the unamended Section 36 of the Arbitration Act.

98. This "amtom:rtic stay" became a subject matter of lega1 debate as being

a greaL obstaclc to the ease of enforcement of arbitral awards. In su _
circum startct:s, and with a view to address this lacuna, the Amendment

Act, 2.015, rvas introdr:cerl in the Arbitration Act. Urder the

Amendmr:nt r\ct, 2015, the existing provision in Section 36 was wholly

substilutecl. Sub-section (2) of the amended provision provided that the

filing of an agrplication to set aside the arbitre award did not by itser

render the award unt:nforceable unless an order was passed by

"granting zl stav on the operation of the award pLtrsuant to a scparatc

application fjled to that effect". Therefore, Section 36(2) of the

Arbitration Act cL)ntemplated a separatc application seckrng s:av.

99. In Hindustan Construction Compang & Anr, v. Union oJ India &
Ors., rcporleci in (2O2Of 17 SCC 324, this Court he-d tha.t the:e r,r,ould

be no r--ruLornzrtic stay on the enforcement of zrn arbitral a,uvard under

Scclion 36 ol the Arbitration Act due to thr: merc l-act that an

application to se t aside the award under Ser:1ion 34 had becn lield

be[or-t' ..r co-iri lrr thc said casc. the constituliona] validir-r ol Secl ion

87 ol tl-re Arbitratton Act as inserted bv Section I3 of thr: Arbitration

anci (joncili;,rtir,tr (4rr.rOment) Act, 20 19 (for short, "the Amendment

Act, 2019") l:rs challenged along with repeai of Scr:tior-r 25 o[ thc
Amcnclrnent l\r't 201 5 b-v Section '1 5 of the An-rcndmcnt Ac1 , 20 19. This

Cour-t in th< lilzLl analysis held as undcr:
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I The language of Section 36 of the Arbitration Act does not warrant

an automatic stay on the enforcement of an arbitral award due to

the rnere filin g of a Section 34 petition.

The legislature, by inserting Section 87 and deleting Section 26

thro ugh the Arnerrdrnent Act, 2O 19, had subverted the purpose of

the Arbitration Act, 1996 and the Amendment Act, 2015, and wa"s

contrar5z to public interest because it sought to revive the pre-2o15

Arnendment automatic stay rcgimc that was a major cause of

delay to the disposal of arbitral proceedings, ald thus, the Cor.rrt

declared Section 13 ald 15 of the Amendment Act, 2019 as

manifestly arbitrar5r ald ttnconstitutional as being violative oi
Article 14 of the Constitution.

The ratio in the BCCI w. Kochi Cricket Ptt. Ltd., reported in
(2O1S) 6 SCC 287, was the position of law. prewailing at that time

and would be used to interpret the applicability of the Amendment

Act, 2015, to the arbitral proceedings and proceedings in relation

to them.

C

11

111.

1OO.Section 36(3) of the Arbitration Act provides that upon such an

application being filed, the court rnay grant a stay "subject to such

conditions as it may deem fit" for reasons to be recorded in writing. In

terms of Section 36(3) of the Arbitration Act, the Court is conferred with

the discretionary power to gra-nt a stay of ar-r arbitral award. Such

discretionary power flows from the usage of the words "may" for grant

of stay and the employrnent of the phrase "such conditions as it mav

deem fit" for the conditions that may be imposed if a stay was gpanted.

Therefore, in terms of Section 36(3), the cor-rrt retains its discretionary

power to grant a stay of an arbitrai award.
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1O1. Further, the first Froviso to Section 36(3) provides that if the arbitral

award was for payment of money, the court shall have "due regard" to

the provisions for grant of stay of money decree under the CPC.

IO2. The aJoresaid was, the legal position for a period of six years from 2016

to 2021. ln 2021, Section 36 of the Arbitration Act was once again

amended with retrospective effect from 23.10.2015, uide the

Arbitration ald Conciliation Arnendment Act, 2021 (for short, "the

2O21 Amendment"). The 2021 Amendmcnt, itier czlla, irrtroduced a

sccond Provr so to Section 36(3) u.hicli provicl<:d tl-r.at il' a pima Ja.*
case is made out that either the arbitration agreement/ contract which

is the basis of the award, or the making of the award u,as indlrced or

etTcct by frarud or corruption, the Court "shall" stay the award

"unconditionally" pending the disposal of the challenge.

103. As is clear from a plain reading of the second Provrso rcferred to above,

it rvas provid<'cl that if , inter alia, lhe making of the: au'zrr-cl was induced

or effccted bS fraud or corruption thcn thr,' cor rl-t \l,as mandatcd to stav

the au ard and such a stay was to be unconclitional.

104. Mr. Caurav Pachnanda, the learned Senior Cor-lnsel rvould argue that
the courts cannot gralt the benefit of unconrlitronal stal' of an awzrrd

in cascs other than thosr: covered by thc second Proviso to Scction 36(3)

of the Arbi:ratlon Act. In the same manner. rrccordinq to the learned

Senior Cottnsel, when it comes to stalirrg a money decree

unt;onditionally. the judgment-debtor nccds to nrake out more than a
pima Ja.cie <:asc of fraud or corruption, or sometlling analogous to thc

same, and it is jtrst not sufficient to point oLlt oLrr seriolrs infirmities in
the jlrdgmcn t F,rarnting m oney decrce .
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lO5. ln the aforesaid context, we must look into the decision of this Cou--t

in the Sepco Dlectrlc (supra). In the said decision, this Court was

dealing with an appeal against a judgment of the Delhi High Court

where the learned Single Judgc had granted a stay of the arbitral award

subjecL to deposit of l0O% of the award amount. 'This order was passeC

in an application frled under Section 9 of the Arbitration Act which was

heard together with an application under Section 36(3) of ttre Act in a
connccted petition. This decision was affirmed in appeal by ttris Court

which held that there were no grounds made out tor interfering with

the judgment below.

1O6.This Court, while considering the contention of the appellant therein

observed that a court may grant an unconditional stay if it is

appropriate to do so. While so observing, this Court stated that

unconditional stays were covered by the second Proviso to Section

36(3). The relevant portions of the judgement are extracted below:

"The pou.ter under subsection (3) of Section 36 to
grant stag of an atuard is coupled utith the dutg
to impose conditions tuhich could include the
condition of secuing the award by deposit in
Court, of the amount of the Autard LUtg_bgJIaC
as arqued bu Mr. Vishwanathan lhat tbB eqft
mau not impose condition for stau, if it deems
appropiate not to do so The pou.rcr of Court to
qrant unconditional stau of an Au,tard is not
unfettered. The po uter o I unconditional stau is
subiect to the condition in the second orouisc that
1S

The Court is satisfied that a pima facie case (sic)
is made out that
(i) the arbitration agreement or contract uhich is
the basis of the autard; or
(ii) the making oj the atuard, was induced or
effected by froud or ur rupiittrL"

(Emphasis supplicd)

o
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lO7.WhiIe this Court acknowledged that an unconditional stay could be

granted in appropriate cases, it quickly followed up saying that the

power to grant an unconditional stay is governed by the second Proviso

to Section 36(3). This may indicate that the Court acknowledged tre
grant of al unconditional stay to the existence of the grounds

mentioned rn the second Proviso. This would rndicate that the benefit

of uncondit ional stay' could be granted onlv in cases of fraud or

corruLption.

l OS.Notwithstan<1ing the above, this Court in order to fortify its conclusr::r

in the case, subsequcntly also rroted that the a;rpellant therein was not

abic to slruu' aly cogent and glaring error that went to the root of the

award. This observatiorr was repeated later where the Court stated that

no cogent lground had treen made out even, pima facie, for interferen

with the impuuned award. The relevant observations are extractJd

below:

"26. lt i-s settled laut that grounds for interferencet
w ith, a.n atuard is resticted. Euen before this
courl , lhe Appellanl hc-s nol beert able to aduert to
arLa cogent and glaing error uhich goes to the
root o.f the a u,tqrd. I'he contention o.[ t]rc autard
bczinll opposed to the public policy of Ind-ia, is
deuo,icl of ang particulars tuhatsoeuer...

,\-L1: XXX --LY-Y

3li. -1t l.s nol in dispute that there is an award. of
R:;. i 42 Crctres in fauour of the l?esponclent. No
cogei',t ground has l:eert rnade <ntt cuei-L ptim.a
far:ic. /br interferen-ce Luith the intpugrt<ti cttuctrd.

{-} _1: ,-ax-t xxx

37. \1k: fnd no ground at
A1t1tt',., is are dis,nissed. .....

all to inter.fbre. l'he
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lO9.After arrivint at such a finding, this Court proceeded to dismiss the

appeal. Therefore, the observations referred to abovc formed part of this

Court's reasoning in arriving at its decision.

I I O.The aforesaid observations of this Court would suggest ttrat the Court

lirought it fit to consider the merits of the award at a prima facie level

in order to decide whether the conditional stay of the award was

justified or not. In thc facts of the present case, the Court felt that it
was justified.

1 I 1.In light of the abovementioned observations, it is possiblb to
legitimately argue that if the second Proviso to Section 36(3) was the

sole source for gralting an unconditional stay, there would have been

no occasion for the Cor..r.rt to examine whether any pima facie cogent

ground that went to the root of the award is forthcoming or n ot .

Therefore, by relying upon this Court's observations, it could be

plausibly argued that in exceptional cases an unconditional stay can

be granted even in cases not arising under the second proviso to

Section 36(3). Such unconditional stay would instead be relatable to

the main part of Section 36(3).

1 1 2.The above reading of Sepco Electric (supral would also be in tune witle

the discretionary power of the court under the main part of Section

36(3) both with respect to the power to grant stay and the power to

impose conditions if a stay is granted. After all, it is not inconceivable

to contend that a power to impose conditions would also include the

pov/er not to imposc conditions.

1i3.Be tl-r at as it may, Sepco Electric (supra\ does not clcarly answer the

c1r-restion whcthr:r an r:nconrlilional stay can be granted in cascs nrit
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covered by the second Proviso to Section 36(3). This confusion remains

because while the Court states an unconditional stay can be granted

in cases covt:red by thc second Proviso, it does not categorically exclude

the possibility of an unconditional stay in cases rot covered by the

second proviso.

1 14.This Court iir Pam Deueloprnents (supra\ had occasion to considcr the

nature of applicability of provisions of the CPC uis-ri-uis the proceedings

under the Arhitration Act. and specificrJlv, thc in terpr-etation of thc

phrase "dr.re regarcl" appearing in the first Proviso. The responde.,=.

therein heLd irreferrcd ern application seel<ing zur urrconditional stay of

the arbitral eru,ard on tl-re strength of Order XX\III RuIe 8A, CPC rvhich

inter alia exr:mpted Covernment from furnishing a security while

seeking stay ol a der:rce . Aggrieved by the application being allowed l
the Cedculta iligh Court, the appellant-awarci holder approached thi!
Court.

1 1 S.This (loLrrr a rlou:ed thr: appeal and directed depcsit of the award

airrount as zr r',rnciition firr continuing the stay. Thr: Court reasoned that-

the excmptior- fi-om furnrsl-ring security under C)rder XXVII Rule BA th-at

would othcru'isc bc arppli<:ablc to the ordinarl' cnil proceedings could

not be strictl.r irpplred to lhe arbitration proceedings. Therefore, the

respondenL gorrrrnment could not have relied upor: that provision to

avoid furnrsi-rr',9 securitr for sl.aving the award. The Court further hcld

that even ii ilrr' t xcrnpticn fl om furnishirrg security was made

applit:able t() t rc .rrbitl-alion procecdings, such c,xemptio:r n ould not

extend i,o m;rkl rs: dcposit of thc a'"r,ard amounts. This r,vas trased on the

Courl's interpi rtirLion ol- t}'rc diflercnce bctr.r,eerr Order XXVII Rule IIA

whrch r,rras in Llcc]ucccl in 1c137 and r:xcmpiecl fur-nishing cf 'securitv'

and surh r-ull. (,) 'rI RL.rlc 5 of Orclcr XLI that u:.rs inlroduced in 1976
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and which differentiated between 'aecurity' and 'deposit'. The Court

a-lso referred to the implications of a provision introduced during the

colonial period and its continuance in the presenL constitutioneLl set-

up.

1l6.This Court in Pam Deaelopments (supral held that the phrase "dr-re

regard" would only mean that the provisions of CPC are to be taken

into consideration and not that they are mandatory. The rclcvant

observations are extracted below:

"2O. In our uieut, in the present conteyl, th.e
hrase used is "hauin re ard to" the routslons

o CPC and not "in accordance uitt"" tLe
prcalslarys af CPe . Inthe latter case, it u.tould haue
been mandatoru. but in the form as mentioned in
Rule 36t3) of the Arbitration Act, it tuould onlu be
directoru or as a quidinq factor. Mere reference to
CPC in the said Section 36 cannot be construed in

conferred in the main statute (i.e. the Arbitratiorr
Act) itself. It is to be taken as a qeneral quideline,
lthich tuill not make the main prouision of the
Arbitration Act ina licable. Tlrc visions_ gf
CPC are to be folloued as quidance, u.thereas the
prouisions of the Arbitrotion Act are essentiallu to
be first applied. Since, the Arbitration Act is z selF
contained Act, the prouisions of CPC ntill applu
onlu inso far as the same are ruot incorusistent uith
tLrc spiit and prouisions of the Arbitration Act."

(trmphasis supplied)

l17.On the strcr-rgth of the abovc reasoning, this Court held that th:
exemption from furnishing security could not be applied to th:
arbitration procecdirrgs. Tl-ie Court clarificd that''l'hile courts must

trave duc regard to the CPC, they are not rigidly bound by its
provisions, Ttre CPO serves as a guiding framework rather than a strict

nrir,nclate bei:ausc thc Arbitration Act being a self-contarned Act is to bt:

first applied by the cortrt

such manner tLtnt it takes au-tanl the pouer

Pagc 5O ol 73



C,

1l8.Although not explicitly stated by the Court as a reason for its decision,

yet this Colrrt did note the consequence of accepting the contention

that Order XXVII Rule 8A was applicable. The result would be that

wherever the government was the judgment-debtor in the albitration

proceedings, it would be entitled to an unconditional stay on the mere

hling of an erpplication under Section 36(2).

1l9.While Parn Deaelopments (supral relied on the phrasc "due regarc"

appearing in the first Proviso to declirre the rigici applicatit-rrr of ai
exemptiorr fr-,rrn furnishing security provided under the CPC it coulC

aiso be algu,rd that insisting on a conditional stay in ali cases oI a

monev awarcl n'ould be a rigid application of Order XLI Rule 5. This is

because I?ulc 5 mandates the furnishing of security or deposi

ccrndiLion tor granting stay. Relying on Potrt Deueloprnents (srrprtr), it
could possrbl'; ire argur:d that "due regard" to the provisions of CPC.

espcc:ia1ly Orrit:r XLI Rulc 5, would not mean a mandatory grant cl
colrditional slir\ in all c:lses. This is because the provisions of thc Act,

especii ly Set tion 36, u,ould have to be lirst appliecl u,herein 'r
discrctionar]' pr,r11 6. is v,:sted in the court.

120. If thc flrst l)r>.,rso has to be interpreted as done it Pann Deuelopments

(stLpru.) and m( nts of the arvard have to be consiclered on :r pritru fa c:ic

levr:l as donc i n Sepco Electrtc (supt ul, it is difirc ult 1o rr.rlc out tl-(l

existc'n<rc ol ,,l. Lrrrconditional stay in cases oulside lhr: seconri Proviso

A closer- an;rh:;is of the decision in Sepco Electric (sup;-a) and th-s

Cour['s interpri taLion of the first proviso in Pam Deuelopments (supra)t

suggcsts thai u i:conditional stays can be granted r:ven in case s ourtsidc

thc sccond F'ror isr).

C
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12l.At thie etage, we must look into one decision of the Bombay tligh Court

in the case of ITD Ccmcntetlon Ind,la Ltd,. v. Unnl Trenchless

Technologg h)t, Ltd., reported rn 2O2O SCC Onllne Bom 10611,

wherein the High Court after referring to and relying upon Pcm

Deuelopers (supra) observed as undei-:

"11. The prouision of Section 36(3) are clear, that
one must Luzue reqard to tle prouislons o the
Code of Ciuil Procedure 1908 ("CPC") and
specificallu the prouisions of Order 41 Rule 5
while addressino tle ouestion o f stau. The taords
'hque due reqard' haue receiued iudicial
interpretation. Certainlu there is no bianket
prohibition barrinq a Court from unconditionallu
sta uinq eith.er a moneu anpard or a moneu decree
Thtz three-fold requirement of Order 41 Rule 5(3)
will hnue to be kept in mind. But, o.s the
CpafL held in Pam Deuelopers Priuate
Limj.ted u. State of West Benqal (2019) 8 SCC 112
lhe prouisiqns of OrCLer 47 Rule 5 gre for
quidctnce. Theu do not indicate tlnt a Section 36
Court lack-s all discretion to qrant art
unconditional stau Thnt said, it is equallu well
settled tlnt a stronq and exceptional case must
be Lnsde for unconditional stant of a rnoneu decree
or 9. moneu anaard. The three matters to consider
under Order 41 Rule 5(3) are (a) tuhether the
Applicant utill be put to a substantial loss if stau
is refused; (b) uthether there is a delanl in makinq
the application and (c) uhether the Applicant has
furnish suffi.cient secuitu to satisfu anu ultimate
decree. There is a delau, thouqh sliqht. I do not
see hou.t the question of substantial loss arises
TlLe fact tlnt it has suffered an Au.tard is neither
here or there- The third requirement is that the
pstLtl applu inq for stau must shorl sufficient
secuitl|. TLrcre is no such attempt made."

(Emphasis supplicd)

122.|n such circumstances referred to above, wc find it clifficult to subscribc

to thc sr-rbrrrission of Mr. Gaurav Pachnanda., tha.t even fol lhc purpose

o[ grant of benelit ol unconditional stay of money decree trnder Order
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XLI Rule 5 of the CPO, the judgment-debtor has to make out more than

a pima fac'ie case of fraud or corruption and not solely on the basis of

an extreme or egregious view on the merits of the adjudication.

l23.We once again clarify that the analogy of Section 36 of the Arbitration

Act sought to be applied is inappropriate. The decision of this Court in

Pann Deaelopments (supra) should also bt: understood and confined

only to matl.ers relating to arbitration, more particularly, Section 36 of

the Arbitralron Act.

724. We are of ttre view that if fraud or corruptiurr or something analogous

to the sarne is only to be seen for the purpose of granting benefit of

unconditionril stay of execution of money decree thcn in such

circu msta.nc(rs, the decree holder may argue that a.ithough there r-r

not be a valid service of slrmmons to the delerrdant/-juclgment-debfr

yet. the sam(l by itself would not be sufficient 1-o grant the benefit of

trncondititrnal stay of execution of money decree. This vl,ould lead to

nothing but serious miscarriage of justice.

vi. Relevant aspects which the High Court looked into for the

purpose of granting unconditional stay

125.The first thin11 that the Division Bench of the High Court looked int:
was tlrat llrc suil had proceeded in thc ab".'n, c ol thc respondenl

herein. In t-he al'oresaid context, the findines re corded by the Division

Bench mav br: Iooked into:

" 168 We also fnd pima facie subslunr:e in lhe
co rtte. ittions of |Wr. Nigam and Mr. KtLuL that lhe
mantt?r in uthich, afier excluciinq all ck:1-en cl.ct rtl s

.frott tLte proceedings, the enlire tiial o_l' tht: suit,
ar(lLu,'.'rLts anri rendition o.f judgmenl took Dlac€
s<tie.ir.1 irt the presence of the plctintifl' Ltfes,iqLt,.
tL(t:l t, I .;usldirT leclal scrulirty.

U
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169. Tlle learned Single Judge l:.r:,s repeatedlg
obserued, in the impugned judgment, that
Amnzon Tech uas deliberatelg stagino a u.tag
from the proceedings despite being anaare of their
pendencg, and lws relied, for the said Wrpose,
on the order dated 5 September 2022 pa^ssed in
the suil. A reading of tte order discloses tlnt the
appearance of Counsel.s are noted odg for
Defendant 2 Cloudtail and Defendant 3 ASSPL.
The mere fact that learned Senior Counsel
appeaing for Cloudtail aduanced a submission,
on belnlf of his client as utell as on behalf of
Amazon Tech, that tLeg utere uilling to suffer
reasonable damages, cannot be seerL os proof of
Amazon Tech being anDqre of tLrc proceedings or
deliberatelg refraining from participating therein.
Euen pior to this date, Amazon Tech had been
proceeded ex parte on 2O Apil 2022. As a matter
of fact, tlerefore, Ama-on Tech tuas rleuer present
before the learned Single Judge on ana date of
heaing.

17O. When orte peruses the orders passed in the
suit, uis-a-uis the nohngs of the Registry, t
becomes apparent tlwt, in fact, no summnns in
the suit Luere euer serued on Amazon Tech. This,
to our mind, is a seious inf.nnitg, tthich may
plague all other proceedings. Amazon Tec4 utas
proceeded ex parte, by the learned Single Judge,
on 20 ApiI 2022. In the order passed bg the
learned Joint Registrar on 7 July 2021, utltich
uas the immediatelg preceding effectiue date, it
LUas specificallg noted thnt there u-tas no report
regarding seruice of the suit on Amazon Tech. In
the circumstartces, Ltfestgle u,tas directed to fi.le
an affidauit of seruice. No aff.dauit of seruice u,tas
filed bg Lifestyle, betu.teen 7 Julg 2021 and 20
April 2O22. The only affidauit of seruice uLhich
was filed bg Lifestgle uas of 25 March 202 I . That
alJidauit enclosed, bg it, ctn email dated 8 lv4arch
202 I . No eman[ afier u fularch 2O2 1, u,tas sent by
LiJbstyle to Anutzott TeclL. Tircre is rto queslion oJ
l.lrc surnmons hauing been serueci bg th.e email
dated 8 March 2021 , a.s thc dela.tl itt Jtlitq prlcess
fee was cortdorLed onlA orL 16 April 2021. Afler l6
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April 2021, the summons haue neuer been sent to
Amazon Tech, bg anA means of communication
includirug emaiL It uas for this reason that tLrc
order dated 7 Julg 2021 of the learned Joint
Registrar retluired Lifestgle to fi.le an affidauit of
seruice. This utas neuer done. As such, it is
apparent tfutt the learned Single Judge u.tas in
error in proceeding ex parte against Atnazon Tech
bg order datczd 20 Apil 2022.

171. In fact, <zuen before us, Mr. Pachnanda, uith
charucteristic' candour and forthightnczs s, did not
seek to contend that formal. seruice oJr sunlnlot LS

on ,Amazon Tech, as directed bg thr: ('.otLrt uthile
issrnng sumnlofts on 12 ()ctober )020, euer tor.tk
pla<:e. His submission is, howeuer, that, pior to
issu.ancc of suntnrcns by the Court on l2 October
2O20, as tuell as bg uta11 of attachment to the
etmail dated 8 March 2O21, all the rlocuments
rela ting to the suit, as utell as applications f.lecl
therewith, u.tere for-wctrded to Ant cr:z.on Tech..
L)estd.es, due compliance tuith lhe requiremertts af
th.e prouiso to Order XXXX RuLe 13 of the CPC
ula-s also enstned. ln these circumsta nces, X4r.

Pctcttnrtnda's submission is thctt ihe' lectlned
Singlc ,ludge utas conect in holritng tllat At\azon
Teclt d.elilterately absented i.tst,l-i ironr the
proceedings artd cannot, now, lh.erefort', seek to
ro,ise a gieuance that it uLas proceedec.l ex parte.

1'72. We cannot, in lanu, accept lhe sttlsnLission

173. The la u.t Coes not require ct cl<'Jb n dar,t to
enter oppearance in a stLit. zznle.ss -srrn,rnons ln
tht2 sLLit are serued on it. 'l'he Cornmerciul Courts
Act, 2O I 5 contains strict prouisions in lhat regord.
No ai'u>unt of s:eruice, on the ciefenclen!.. oJ' tlte
paL)ers relating t.o the suii. by th<: pktr.nltff, absent
aclltol flLmmons issued by the suit, cart cctrnpel o
dejerulct nt, in laut, to enter oppeara.nc" 'fht: lttut
does rutl permit a deJendanl to be pntceecled e-r
pat1e, euen before sumrnons in the suit ur<, seruet.l
on i.t. ';'hrs is plain, and elernenlctt -t1. 7 i,tt Lt:ttrru:cl
SirLqle Jttdge could not, therelbre. Lta ue ltrcr:eede'd
aga.insl Amctzon 'fech ex parte on 20 Apri! 2022,
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euen before fonnal summons in the suil had been
serued on it. In doing so, it appears tkat tlw
learned Single Judge was not made anaare of the
order passed bg the learned Joint Registrar on
the immedkttelg preceding date, i.e. 7 July 2O21,
in which it utas specificallg noted that there utas
no report regdrding seruice of the suit on Amazon
Tech. In holding that Amazon Tech h.c.d not
appeared despite seruice and, therefore,
proceeding against Amazon Tech ex parte,
tlrcrefore, we are of the opinion thnt the learned
Single Judge mateiallg erredinlana and ortfacts.

174. This, bg itself, is a lapse serious enoughto
uitiate all proceedings in the suit afier 2O Apil
2022, at least insofar as the appellant Amazon
Tech is concerned. It also, therefore, suffices,
euen bg itself and independent of all other
considerations, as enough to justlfA
entertainment of the present appeal uithout
requiing any deposit of the decretal amount to be
made by Amazon Tech.

175. We also find considerable substance in the
submission of learned Senior Counsel fcr tlrc
appellant Amazon Tech tha| in ang euent, all
these deuelopments took place at a time u.then the
damage claimed bg Lifestgle u,tere onlg to the
tune of ? 2,OO,O5,OOO/ Enhancement of these
damages are necessarilg to be proceeded bg an
amendment of the plaint, of u.,hich Amazoru Tech
had to be put on due notice. This utas neuer done.
Infact, the tuitten submisslons filed by Lifestyle,
u.thich enhanced the damages, earlier computed
at ? 2O,OO5,OOO/- to ? 37BO crores, tuere also not
serued on the Appellant Amazon Tech-. In
accepting the enhancement of the claim for
damages, therefore, we agree utith learned Senior
Counsel for the appellant Amazon Tech that the
leanted Single Judge has not acted sLictly in
accordance u'ith th.e lau,t.

176. In some ctrcuntstartces, u,)e are also of the
opiniort Lltul lifeslyle cantTot scck sa nctuary
behind Order VII liulc 2 or Order VII rule: 7 of tlrc

C
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('PC, or euen Rule 12O of the IPD Rules. Order VII
Rule 2, in fact requires a plaint, seeking recouery
of moneg, lo state tle precise claimed amount.
T-he prouiso to Order WI Rule 2 applies only in
cases of suits for mesne profits, or for an amount
uthich u-tould be found on renditiort of accounts
betu,teen the Plaintiff arud the Defen.dant, or for
mouables in the possession o/ the defendant or
de'bts of utLt.ich the ualue cannot be reasonablg
estimated al tlrat staqe. The present suit does nol
fall uithin ang of these categories. The suit does
not claim mesne profits, or ualue of mouables in
the possessicn of the defendctr tts, ot anA debt of
w h,ich the ualue was not ascertainablet. Moreouer,
para 86 of the impugned judgment records the
sul;mission of Lifestgle that iL utas not pressinq
for its prager for renditfur t of accourLts. In that
uieu of the mo.tter, the prouiso to Order Vll Rule 2
of the CPC uLould not applg, and the main
prouision, u,thich requires the precise claim to be
quantified in the suit, tuould applg l.Lrith cil! force.'lhe precise c!,mount quantiJled in the suit u.tas
<:,nlq ? 2,00,05,0OO/ 'l'here is, therefore,
:;ubstctnce in the contention of Learned Senior
Oou.nsel Jbr Amazon Tech that, tu [thout an
a.menclment of the pluint, the d.amacles could not
h.aue' been enhanced, much less to I 37BO crores.

I77 Order VII RuIe 7, plainlg, does not apply, as
it e-rempts a plaintiJf from requinng to claim
"tlen,zral or otlrcr relief', apart from the specifi.c
re'lie-l sought in the plaint.

1',78. lrt ana euent, tu hat lies at stake, here, is
sontel.hing Jar rnore ent.piricctl. The question that
is requi.red to be addressed is uthether (t) a. claim
for t)urnages, asse-ssed in lhe plaint at ?

2,00,(.)5,OOO/ -, could be irtJlated to ? 37tto crores
mcreti/ in tuirl.en subnissions f.led bg the
pl.aintilf after conclusion oJ- ctrguments, u.tithout
amentltn.g the plctint and u ithout euen sc:- ruing ct

co{)i-,| L'l' the tuntt,en -submrssions orL o- defendanL
aguin:-t w hon't the enhanced dantage-s tuere
clairn.t'',i crrtd (it) lhe Court tuould., iit suc/i
circtttr: stan.ces, hque atuarded dantages in excess

L
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of ? 336 crores, without any prior opportunitg to
tle concerned defendant to contest the proposed
judgment."

126.The second relevant aspect that the Division Bench looked into was

the fact that there were no pleadings of infringement again st the

respondent herein worth the narne. In this regard, tJle following

observations are relevant:

"156. Mr. Sai Deepak, appeaing on behalf of
Lifestyle and supplementing tle submissions
aduanced. bg Mr. Pachnanda, sought earnestlg to
conuince us that the requisite factual basis or
alleging inuoluement of Amazon Tech tn the
infrtngement of Lifestgle's registered trademark,
is forthcoming in the plaint. We are unable to
agree.

157. We haue alreadg set out, from para 29 of the
present judgment on utords, the reieuant
auerments contained in the plaint. We do not find,
therein, ang pima facie sustainable allegation of
inuoluement, by Amazon Tech, in anA
infing ement of Ltfe stgle's re gistere d trademark.
158. Para 41 of lhe plaint alleges that Amazon
Tech is, under its brand 'SYMBOL',
"manufacturing, offeing for sale and/or selling
products tuhich bear the infrtnging logo mark.
These allegatiorus are completely defeated bg the
assertions in the replication filed bg Lifestgle, to
the utitten statement of Cloudtail - also
reproduced supra - tlmt it u,tc.s Cloudtail
manufactuing and selling the apparel beaing
the mark, and, therebg, infringing Lifestyle's
registered trademark.

159. Para 41 goes on to state that ASSPL utas
selling products o.[ Amazon Tech on its pla'-fonn
uncler the trad emark 'SYMBOL', bearing the
ittfittgtrtg mark. fhr.s alleqation, agair., is
incorrect. The products sold bg ASSPL Luere not oJ-

Amozon Tcch, but of Oloudtail. The onlg
connectiott of Anru.zort T'cch, tuith tlrc suitl
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products, u)as tLLe 'SYMBOL' mark, uhich
Clctudtail aJ_fixed on the said apparel under
License from Amazon Tech- This does not, in ang
u)aA, connect Amazon Tech utith the infringing
mark.

160. In fact, afi,er making such bald and
unsubstantiated allegations, Lifestgle, in the
same para 4 ) of the plaint, acknou.tledges tlnt it
u.tas n.ot certain about the actual relation betuteen
,\mctzon Tech, Cloudtail and ASSPZ. Obuiousl.y,
the allegcLLions against Amazon Tech, regarding
tts <:omplicittl in the affixation of the mark on Lhe

ttpl.turel sold lty Cloudtail on the ASSPI, platform,
u,e.r.. merel! shofs in the dark, uithout ana
l.-,noiL'ledge of the actual state of affairs. In fact,
l:)arLt" 46 of the' plaint acknou-,ledges the fact that
th.e inuoice, raised by A S-SPI, utith respecl Lo the
appctrel purchased bg Lifestgle, onlg contained
tlte itctme and details of Cloudtail. Despite this,
pcrra 48 of tlrc plaint alleges that it uas an
"udnutted case of Defendant No 3 (ASSPL) that
orclers .far the inJrirtging product of the Defendant
.Nc, ! (Amazrn Tech) are being ful.ftlled bg
Dc'feirdant No 2 (Cloudtail)", u-tithout ong such
"ct.dn,it1ed case," being auailable on rer.'ord.. The
pluirtt. rloes i'tot discLose where this "aclrnission" is
to be lbu ncl.

1(,i . AL lhis juncture, ue maA also refer to the
afjidt, tits datecl 21 July 2022 and 1 September
2022 of ASSPI-, on uthich Mr. PacLtnanda sought
to pLacc reliance as supporting the findhry of the
leo rn<'ci Single Judgc, in the impugned judgment,
thol .t\ntazon 'l'ecl't. Cloudtail and A S.SP,
consli iule a ,col':esi ue contmercial entitu" . We find
ric .srrch i rlfe rertce be:ing .forthcornin cl from th<:
a-[J,'tlci ,;it ,s. ln co,",g cctse, u)e are not con.cerned.
het't,, ,.t'tl.Lt the i,'Llerli.nk, as commercia.i entitie s.
bettl,teei r Antazon I'ech, Cloudtail and A -S.SPL.
'fhe 4 trt:. a clmil.tedlg, independent commercictl
enl iiit::;. as L./cr.s. in Jact. rtoted by the iearn.ed
SiriLlle: , )ttclrle irt the ord.er rlated 1 2 Ocl.ober 202O,
i'€lrt'r)cir1r't:{.1 in para 19 of tle intpugnetl
-judtterr,t'it.t. i'hat is to be seen is uhethe.r there

o

Iragc 59 o[ 73



u)as anA material to indicate inuoluer.tent of
Amazon Tech in th.e allegedlg infringing actiuities
of Cloudtail. There is, in fact, none.

162. Aparl from this, the plaint onlg refers,
repeatedlg, to the infringing mark as belonging to
Amazort Tech urul hrts hnuing been adopted bg it.
lVo factual basis for these allegations is
forthcoming.

1 63. We haue alreadg explained, in para l B to 26
supra, u,thg it cannot be said that ang substantial
allegation of inuoluement, by Amazon Tecll in the
allegedlg infringing octiuities of Cloudtail, bg
affixation of the mark on tlrc apparel sold bg it,
can be said to eist.

164. This, therefore, is not merelg a case in u-thich
damages haue been awarded against A':nazon
Tech without ang fi.nding, bg ttte learned Single
Judge, oJ inuoluement, in the alleged infringing
actiuities, but is, in fact, a case u.there no such
pleadings exist. "

127.The third aspect

relating to no

3,36,02,87 ,OOO /
recorded are:

which the Division Bench looked

pleadings for the purpose cf

towards damages. In this regard,

" 136. Leaue alone the fact tlnt there u.tere no
pleadings, claiming { 336,02,87,000/ , there
tuere also no pleadings on the basis of tuhich is
claim could be supported or sustained. The
leanted Single Judqe has herself uentured into an.
exercise of computing the anlardable damages as
? 336,02,87,0OO/-, utithout the said exercise
betnq supported by anA pleadings of Lifestgle.
'l-he position that has resulted is, therefore, that
(i) the pleadings of Lifestgle onlg justiJied
darnaqes oJ < 2,0O,O5,000/ ,
(ii) tuitlwut atncruling its pleadings, Lifestg le, n
its u.,itten subnr-issions before the learned Single
JttLJgc, u.torlced oul lLe darttages to tuhich it u,,as

rnto was one

claiming Rs.

the findings
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allegedly en-titled as approimately I 37BO crores,
and
(iiil tLE impugned judgment decrees in fcuour of
Li-festAle and against Amazon Tech, {
336,02,87,OOO/-, again orl the basis of a
computation solelg deuised bg the learrrcC SingLe
Judge, not pleaded bg the parties and
unsupported by ang pleading on record.
137. Mr. Pachnanda. sought to submit tiut the
dcrmages to whichthe Plaintiff i.s entitled need nol
be speciJicallg computed and claimed in the
ple:adbtgs. The submission, in our uieu.t, begs the
issue. This is not merelg a cose uthere Lhere are
no pleadings, supporTing the damaqes of r ,3780
cro'cs, ,,lcLirrted bg Lipstgle in its tuitten
:^u/-,missions, or the dumages cf ?

33a;,O2,B7,OAO/-uLhich ultimatelg came to be
oLudrded bg the learned Single Judge. Euen the
basis for the claim of ? 3780 crore.s, all for the
amount of ? 336,02,87,000/ u.thich u)as
ulhrtatelg au,tarded, is not to be found anlJLu iiere
i', Li,,e pieadinqs of LifestAle.
13E l'he basis for the claim for damages are, at
all cosls, to bet contained in the pleadings of thr:
Plaittilf. It cannot be reserued for euidence. It is u
le,qa t lruism that euidence cannot trauerse tlu,
plear I irtgs. "

128.The fourtl'r arspcct that the Division Bench lool:ed into r.r,as rhc ia-<

that thc leerrnt:cl Single Judge had recordecl no findirrgs as regards the

rolc of tht-' r,:s[ror-rdent hr:rein in the alleged infr-inqerrrent. 'lhc relevant

observation s :lr(: ais trndei::

" i 'i 2 \,lltth c.lreatesl respect, it appears to us: tho1
tltt' irr'Ttttgned ju.dgement is ntore concented ruith
lhc ktct thn'. e-infringement i.s .i n eLL)

ph,'.nctir-',enon, anrl that it is uery di lJicttJt to
ideitltly the actual plagers in the act. Paras 42 to
44 o1 rhe imptrgned judgmenl dect.! u:ith tlrc
.i7e!tu.t L <:f e inJ,ingement, and the clifJTcuLtLl irt
localts;nq liabiht,:1 in such cases. Pcrra 44. in fctct.
ref<;rs to inte,rmr:dictru liab,iliig, u, hi.c.lt is o_l ru;
7:art.Lt:trlcLr releuance, as Amazort'l'ech cLoes nol
claira itself to be an intermediary. We ntay nole,
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euen at this juncture, that th-e learned Single
Judge has, in para 99 of the impugned judgment,
obserued that Amazon Techutas identifuing itself
as qn intermediary. 'l'his is a pima facie
enoneous Jinding. At no point of time has Amazon
Tech claimed to be an intermediary. In fact, in
earlier orders passed in the suit, particuktrlg in
the orders dated 2 March 2023 and 7 August
2023 - uthich the latter u-tas passed bg the
learned Single Judge herself - it has been
correctlg noted that Defendant 3 ASSPI ruas
claiming to be an intemtediary and uaq in fact,
one. In the impugned judgment, therefore, th-e
learned Single Judge lws proceeded on an
apparentlg mistaken assumption that Amazon
Tech utas also claiming to be an intennediary.
143. Returning to the findings in the impugned
judgment, follouting the aduerse obseruations
regarding the menace of e-infringement is a neu,t
species of trademark infringement, uhich poses
signif.cant clnllenges in localising of liabiliig, the
learned Single Judge proceeds, in para 45, to
chnracteise the present case as a case of e-
infringernent - u-tith u htch there can be no seious
cauil. Follou.ting this, hotueuer, the learned Single
Judge u)as on to note tlnt the brand 'Symbol',
being used bg Cloudtail, tuas otuned bg Amnzon
Tech. This is also; howeuer, is diff.cult to
understand hou.t the ou,tnership, by Amazon Tech,
of the brand 'Symbol' is of any releuance. The
mark 'Sgmbol' is, quite clearlg, not infinging in
nature.
144. In fact, euen the plaint in the suit does not so
assert. The case that Lifestgle has sought to build
up, in tlrc plaint, is that, as the infringing mark
fgured on the same apparel, uhich bore the
'SYMBOL' mark of Amazon Tech, Amazon I'ech
could not escape liability from the tort of
irufringement by use of tlrc mark. In our
considered uiew, the said plea, tuhich Lns
apparerutlg Jbund Jauour uith the learrted Si-ngle
.)udge in tlrc impugned judgment, has rto basis in
lauL.
1 4 5. '['tte learned Single Jud1le Jtr oceeti s to la.4
considerable s/ress or1 ot cler tlctled 5 Septeml:er

C
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2022, passed in tlrc suit, particularly on the
opening sentence of tlrc order, tuhir:h read.s:

" Th,e learned senior counsel for the defendan.t
no. 2/ applicant herein submits that the said
defendant, including for and on behalf of the
clefendant ruo. 7 is uilling to suffer a decree of
irjunction and also for paying rcasotable
d.amages to the plaintiff."

The learned Single Judge has treated th.is
sen.tence, frctm the order da.ted 5 September
2O2.2, as recording some kind of a con.cessi.on, <:n

behalf of Amazon Tech, admitting its l.iability for
i.nfri.ngement and agreeing tct pi*g drtrtages.
SigttiJlcantly, pior to the passing of this order,
,\mazon Tech. lwd alreadA been proceeaed ex
parle oft 2O Aptil 2022. lJuert if it utere to be
ctssttrted tlwt Amazon Tech had agreed, tl'-rough
learned Counsel LUho appeared on behalf c-t.f

Cloudtail, to suffer reasonable damcees, that
statem.ent, if at all, uLas made at tl-te stage uhen
the damages claimed bg Lifestgle tuere oj' ?

2.OO,O5,OOO/-. In the face of this claim, it -,uould

be preposterous to hold that the order dated 5
Septenrber 2022 amounts to an admission, by
Arna zr:n. Tech, to suffer damages of ?

336.02,87,000/ -. BeJbre au,arding such
dam ages, therefore, it utas inctLmbent ot the
lertrrteci Single Judge to render specifc: Jindings oJ

irL_litryernent, or at least of complicit,l in the
irL,tirtqing acTiuities, by Amazon l'ech. With
grealest respect, u.te do not find th.is to haue been
done
146. Para 47 of the impugned judgmenl <tbserueci
thttl t\ntazon Tech, Cloudtail and ASSPL tr,.' ere
"closelu related to or interlinked tu ith eacLt other".
Para 1B records that "it is a matter c: l- public
knoutLeclge that the u)LDu.).amazon.in plal.fo-,'rn is
clo:;elu linked tuith Defendant No. -1 ", t.e Lhe:

preser't appellant Amazon I-ech. 1'o a larcle extent..
it is; clea.r thctt the impugned .judgement pro<eec7s
ort !he' prentise that Amazon T'ech, Clottcl;ail and
AS"SPI. t.e. . all thp defendants, tuere aclrtiq in
corLi:etl rt rld tt,era'cne comnTercial entit1.1.
1117 . l,\'e ctlso fnd, pima -[acie. lhn.i t]tc ra,arne-tl
StulLe iudge ha.;, in para 52 of the in4xtgnecl

C
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judgment, completely misread tlw Licensing
Agreement dated 23 December 2O I 5 as fastening
liabititg on Amazon Tech Jor infingement
whereus, in fact, it does nothing of Lhe kitd. The
learned Single Judge obserues that the License
Agreement doted 23 Dec:ember 2015, futween
Atrtazon Tech and Cloudtail indicated "tlnt
Amazon retains signiJicant control ouer
Cloudtail's branding and distribution act;uities".
Follou.ting thi-s, the learned Single Judge -etunts
an opinion that "the clauses in the Agreement
clearlg diminish Amo-z,on's liability to d:stance
itself from the alleged infringement commilted bg
Cloudtail", that "the contractual restictions on
unauthoised trademark use, coupled uith
indemnifi.cation obligations, prouide strong legal
grounds for (Ltfestgle) to argue Amazon's direct
inuoluement in trademark infingement', "the
agreement being a license agreement, Defendant
No. 7 being a licensor an Defendant No- 2 being a
licensee, ang infringement or unlau.tful use bg the
licensee would also affix liability about the
licensor", "u-thile licensing the utord mark
SYMBOL" Amazon would be unable to distance
itself from the use of th-e accompanging horse logo
deuice rnark" and that "thus, the consequences of
infingement squarelg fall upon Defendant llo. 7".
148. We are, prirna facie, unaware of any lau.t
uthich supports these obseruations and fi.ndings.
The Licensing Agreement dated 23 December
2015 uas resticted to the 'SYMBOL' ;nark,
ouned by Amazon Tech. Amazon Tech han, bg
the agreement, licensed, to Cloudtail, the right to
use the mark 'SYMBOL'. The agreement does
nothing begond this. Bg no stretch of imagination
could be Licensing Agreement be read as
quthorising Cloudtail to affx, on |he apparei sold
bg it, the allegedly infringing mark. In fact, the
Licensing Agreement makes no re_ference to the
said mark at all, obuiousltt because Amazon Tech
Lnd no con.cern uith the said rnark. If, therefore,
Cloudtail clicl alfix Llte rnark on the apparel soLd
by it, it certuin.ly did not do so by uirtue of anq
authoriscttiol or pennission qranled bg the
Licensing Agrccment datecl 23 Dec..errLber 20 I 5. I n

o
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fact, the Licensing Agreement contained a specifi.c
clause proscibing ang infingement, bg Cloudtail,
of tlrc trademark of ang third party, and
indemnified Amazon Tech in that regard.
149. The obseruations contained in para 52 ofthe
impugned .judgment, ertracted bg us earlier in
paragraph 139, are unsupported bg latt,. In a
Licensing Agreement, tuherebg and uhereunder
Amazon Tech. had onlg licensed, to Cloudtail, the
right to use the 'SYMBOL' mark, tue are unable to
unrl.erstand hou-t Amazon Tech could be fastened
trith liability for use, bg Cloudtail, of tLrc mark,
uitlt which the l-icensing Agreen tet tt - and.,
tndeed, Amazon Tech itself - had no cancern.

I5O. Needlesl; to say, a licence by one partA to
another, to dct a particula.r act, cannol renaer the
f.rs1 party liable for euery infringing or illeaal act
committed by the second, in the absence of ang
mateial to indicate that the commission tf the
il.legal infringirtg act uas also authoised by the
license. The firtdings in para 52 of the impugnecl
judgment, in our pima facie uietu, are contrtry to
tLris pinciple u, hich, according lo zs, i.s practicallA
fossilized in .the lau,t. Theg, therefore, sttffer from
potett illegality.
7It.1 . Irt para 98, the leanted Single Judqe
obserues Lhat the judgment tuotr.lcl proceed to
exantine, inter alia, "lhe degree of a.ilprtbtlitLi of
the Defendants". Paras 98 10 99 prc>ceed,
apparerttly. tc record cerlain obse,ructions
retlardirtg Amazon 1-ech uthich, irt our uieu', are
not inciminati ng in Ltnll ntan,ner. Before,
houteuer, aduerting thereto, the lecn it <td S'ittgle
Judge obserues in. para 98 and irL tlte r:pering
part o.f para 99 of the impugned judrytten.t. that
the rtctrk'SYMBOL', oj',tthich the nqht to use had
been lil:ensed by Amozon'l'ech to (.-lottdloil, utas
use'd 'aLonq utit h" tie infnnging mctrk. on the
apfiarcl sold by Cloudtail. Duen i f it tu(t.s, 1.1.)e di'e
unc.bl<. to understancT hotu anlJ habilily or
responsibility for infingentenl, on the qround, be
fastenecl on Am.ctz.ort Tech. Antazort'l'etlt L!)as nol
the nu, nitJactttrer of the ctpparel on r, ,ltit:h the
infrutgincl inark ulcts usecl. lt hcrcl rteuei- ltcensed_,
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tto Cloudtail, tfu right to use the infinging mark,
with uhicly in fact, it hod no concerrl. In fact,
Cloudtail itself conceded, before this Court on 2
March 2O23, LLw.t th.e decision to use th.e
infringing mark on the apparel sold bg was not of
Ama.zon, but of Cloudtnil itself. Unfortunatelg, the
le<trned Single Jud.ge ltas entirelg ouerlooked this
concession, regarding u-thich no objection or
reseruation u)as euer expressed by Lifestyle,
either before this Court on 2 March 2023 or at ang
point thereafier. In uieut thereoJ it is plainly
obuious that the aff.xation, on the apparel sold bg
Cloudtail, of the infringing logo, could not
incriminate Amazon Tech in anA manner, merelA
because the same apparel also happened to carry
tle 'SYMBOL' mark, the use of uthich Lw.d been
licensed bg Ama-zon Tech to Cloudtail.
152. Para 99 of the impugned judgment proceeds
to obserue that Amazon Tech tuas "one of the most
dominant players in the ecommerce space", tlnt
It "possesse s u,)aAS and means to utilise its
dominant presence in the e-comrnerce space to
promote its own producls as also products whiclT
it might otheruise uish to promote", and tluat it
had "the leuerage through its ou.tn platforrns to
dilute Plaintiff s brand/ logo by indulging in deep-
discounting of its outn products u,thich compete
utith the Plaintiff by using a similar mark/logo".
These fi.ndings are, pima facie, entirelg in th.e
realm of presumption and conjecture. Theg reflect
an impression, bg the learned Single Judge, tLnt
Amazon Tech utas in a position to indulge in
infringing actiuities by meons such as deep
discounting - uith respect to ulhich there is ruot
euen a whisper of an alLegation against Amazon
'l'ech in the entire plaitt of Lifestgle - and that,
therefore, i.t must haue done so. On the face of it,
we are of the uieu that lLwse findings suffer from
peruersitg in laut, and cannot, therefore, sustain.
1 53. Para 99 goes on further to obserue that "it is
u,teli knoun reolittl that all 3 Defendants belong
k: the AntazL;rt Group of Cornpanies and operate
os a cohesiuc comntercictl eriily". 'fhis Jindittg hus
nothirr.g fortltl:omilt g, cruailabk- orl th.e rer:ord, 1o

supporl it. 'l'here is certaittly no pleading to that
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effect. The plaint, filed bg Lifestyle, does not
allege, euen indirectlg, thnt Amazon Tech,
Cloudtail and ASSPL constituted a "cohesiue
corrrmercial entitg". A finding that 3 companies,
uhich are independent corporate uentures,
con:;titute a cohesiue com.mercial entitg, cannol be
relurned utithout any pleading to that effect. We
are constrained to obserue that the learned Single
Judge has, irt so holding, made out a case in
fauour of Lifestgle uhich it itself dill. not plead..
I54. There are no other findings, in the impu gned

jtLdgrLent, against Amazon Tech. Of course, the
lenrrted Sinqle Jurlge has aduerselg cctrtntenied
o.n ,tt hat sh<: perceiues as Amazon Tech's
deliberale ahsence from the ptuceedings in the
sttit. Euen if it u.tere to be presumed, merelg for
the s.ake of arqument, that Amazon Tech took a
ccrnsr-'iorrs deci.sion not to participate irt the suit
proce edings, tltat cannot 1ustifu mulc:tirtg it utith
domttqes of I 336,O2,87,0OO/ .

155. 'the case, therefore, is one oJ' atuarding,
agair, st. Amazo,n l'ech and in fauour of t-ifestyle,
of daniages of ? 336,02,87,000/ , tuithout aru1
sustctinable ltnding oJ infnngement, or of
compiicil.g in- infingement, againsl Amrtzon
Tech.'

129. If the Division Bench after looking into al1 the relevant aspects referre..l

to above tbought fil. to gralt bcnefit of unconditional stay of executio-n

of money decrcc thcn, applying the principles of iar,n, discussed by us,

it cannot be s,'rid that the Division Bench committed any error much

less arr crror of lau,v in prrssing tl'rc impr-rgned jr-rdgment and order.

130.[t goes u,ithout ria-tring that u.hatcvcr has bcen obscrved by the Division

Bcnch in rts im1>r-rgncd jurlgmcnt and ordcr is not an exprcssion of any

finai opinion t>ut are piima face observations for thc purpose of

granting the rclie f ars praved for b'l'tire respondents.
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13l .lt ia necesaary for us to observe that the Court's jurisdiction over a

respondent is founded on a valid service of summons. Without a valid

service, the Court cannot ucquire jurisdiction over the respondent,

unless the defendant voluntarily submits to it. The original <iefendant,

respondent must be properly be apprised of a pending action against

him and assured of the opportunity to present his defenses to the suit.

Proper service of summons is used to protect one's right to due process.

132. In an action strictly in personam, personal service on the defendant is

the prefcrred mode of service, i.e., by handing a copy of the summons

to the defendant 'in person. lf defendant, for excusable reasons, carnot
be served with the srlmmons within a reasonable period, then

substituted service can be resorted to. While substituted service of

summons is permitted, "it is extraordinar5r in character and in
derogation of the usua-l method of service."

133.In the case in hand, rvhat is important for us to note is the Order passed

by the Joint Registrar (Judicial) of the High Court of Delhi dated

O1.O3.2021 which reads thus:

"cs(coMM)44s/ 202o
"1. Witten statement filed by the defendant No.
2 & 3 utith affidauit of admission/ denial.
2. Reptication to the utitten statement of the
defendant no.3 utith affidauit of
admission/ denial of the documents has been
filed by the plaintiff.
3. 1t is submitted bg counsel for the plainliff that
replication and affidaut of admission/ dental of
the documents qua the defendant no.2 has also
been f.Ied b,-Lt the sarie is lgirig uruier scrutinA.
I,.et necesscry steps he taken tc cnsure tlmt
replicalion and a-ffidadt of admission/ denia! of
the cloanntents arc placed on rec<trcL.
,1. Alf.dauil of seruice f led bg the ptaintiff re-fiects
Lhat entire paper book utas deliuerecl to the
deJbndant nc:.l through spe-ed post and couier.

c
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Houteuer, from the report of the Registry it
appears that PF LUas not filed for seruice of the
de-fendant no.7 and summons of tlrc suit through
e mail and Wlntsapp u)ere not issued to thb
defendant no.7 as per orders of the Hon'ble Court
uthich is dated 12/10/2020. Let the order be
co mplied uith, and process be Issued, retuntable
for the nert rlate.
5- Re-notifu the matter for completion. of seruice,
cornpletion of pleadings and admission/ denial of
tht-' dor:ttments on 22"" Apnl, 2O2 I ."

(Emphasis supptied)

F, CONCLUSION

134. we sLrmrnar ize our final conclusion on the gralt of benefit of stay of
execution of er decree by an appellate court in term of Order XLI as

under: -

(I) Order Xi,l Rule 5 contains the provision for the grant or refusal
ol'sta-1, oJ'execution of the decree by the appellate court under
the CPC. It categorically stipulates that mere filing of al
appeal agiainst an order of execution, shal1 nol ipso facto
opcrzrl.(_- as stay of 1;roceedings. Any execution proceeding or

an order tht:rein, shall be stayed only if a specific. reasoned _
orclcr granting such stay is passed by the appellate court, after
pr()per applrcation of mind.

(ll) F or the grai-rt of stay of execution of a dccree in terms of Order

Xl.l, a Dr-er-r cr- to suclr effect has to be specifically made to the
appeilati' c,.,rrr1 and lhe apoellate court has the discrt:tion to

griiut .ur or'-lt:r of sta].or to refuse the same.

(lII) Or-der XL[ ilrtle .5(3) of the CpC provide s for
rceztrdinll su'iiir:rcnt (jausc as a pre conclitior-i

satislactron

ior er:ln ting
br:*cfit r;l ,sr-irr of-cxcciLtion o[ decree, ancl it casts at-r obligation
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upon the appellate court to record its satisfaction for stay of

execution such decree.

(IV) The power of the Appellate Court to order stay of execution of

the decree is circumscribed and made subjcct to the cxistence

of a "sufficient cause" in favour of the appellant being shown.

In order to ascertain whether a "sufficient cause' exists for the

grant of stay of execr.rtion of a decree under Order XLI of the

CPC, the appellate court as per sub-rule (3) of Rule 5 is
required to examine:-

(i) Whether there will be substantia-l loss to the party

applylng for stay;

(ii) Whether the application has been made without

unreasonable delay; and

(iiil Whether securit5r has been given by the applicalt for

due performance of the decree.

(V) For the grant of stay of execution of the decree, lhe appellate

court is required, after perusing the materials on record, to

assign reasons for its satisfaction regarding the existence of a

"sufficient camse". Such reasons should be cogent and

adequate. The reasons assigned must indicate the necessity

for the status quo prevalling on the date of the decree and/or

the date of merJ<ing of the application for stay, to contimre by

gralting stay, arrd not merely the reasons why stay should be

grzrnted.

(VI) Altl.rough, Order XLI Rule 5 of the CPC, uscs the rvord "shall".

yet a conrbinecl rearling of the sum and substarc:e of Rurle(s)

1(3) and lJ(S) would reveal, tirat for the grar-rt of stay of

execrrtion, it is not mandatory for the appellate colrrt to impose

)
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a condition for deposit of the amount in dispute. The aforesaid

provisions make it abundalfly clear that the appellate court,

for the grant of stay of execution, has a discretion to impose a

condition of deposit of the amount depending on the facts ald
circumstalces of eetch case.

[VII) A deposit is not a condition precedent for an order of stay of

execution of the decree by the appellate court. The only

guiding fzrctor and statutory mardatc, for the grant of such

stay of cxr:cution as indicatcd irr Rnle 5, rs thc cx-isLence of

"sufficicnt cause" in favour of the appellar1 , on tl-e availability

of whictr thc appellate court would be inclined to pass an orCer

of stay.

(VIII) For the grant of bene:fit of an unconditiona,l stav of executior-r

of a decrec, :rn exceplional case has to be made o-rt befbre the

appeilatt: c(ir) rt. This discretion of the appellaie colr.rt Lo graril

an uncoudrtionai stay of execution of decree must rlot be

exercisecl arbitrarilv. [t must be exercised sparingl-v zmd on1-v

if ;-rn ^-x.,,r,,or-'al case is made out for such stay in vicw oI thc

peculiar lact.s ard attr:nding circumstzrnces of the ca.se be fo:e

1t

(lX) A lodest,ar for bringing a case within thc pLln,icu' oi-

"exceptional r:asi:" fo| the purpose of granting bei-refiL of

unco:rdilion;rl s1.ay of the execution of mone.v dccrce by the

erppt:Jlate :ourt u,ould be, if the money decrec in quiestioir:

(i) is egregiously pervcrse;

(ii) is ricldlr.cl rrr.'i th patent illegalities,

(iir) is fat:iai rl' unle nable; and/or
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(iv) such other exceptional cauaea eimilar in nature.

(X) For the purpose of ttte grant or refusal of stay of execution of

the decree under Rule 5 of Order XLI, it is immaterial whether

thc decree is a money decree or any otherdecree. The lang;age

couched in the said provision is very clear. Order XLI, Rule 5

of the makes no distinction between a money decree and other

decrees, and the said provision applies with full rigour in both

instances. Yet as a rule of prudence and estabiished practice

evolved over a period of time, no stay of execution of a money

decree should be granted, except on the condition that the

decretal amount be deposited in the court. However, such

condition for deposit calnot be said to be mandatory and non*

prescription thereof does not operate as a bar to staying the

execution of a money decree.

(XI) There is no provision under Order XLI RuIe 5 of the CPC

imposing a mandate to deposit cash security as the only mode

of security for execution of the decree. Security, for the

purpose of the said provision, can be in the shape of property,

bond and or in the form of an appropriate undertaking from

the appellant to abide by the decree, seeking stay ,rf execution.

135.1n view of the aforesar'd, we have reached the conclusion that we

should not disturb the impugned judgment ar-ld order passecl by the

Division Bench of the High Court.

i36.lt is needless to ciarify that the main appcal sha,ll be dccided on its

or.vn merits :rnd without being influenced in anv manner by any of ttre

observaLions made irr the impugncd -jrrdgnrcnl and ordcr passed by

the High (lor.rrt inclurding our judgrrrerrL.
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137.It shall be open for the parties to put forward all contentions available

to them in law at the time of the final hearing of the Regular First

Appeal.

l38.Registry shall forward one copy each of this judgment to all the High

Courts.

J
lJ.B. PARDIWALAI

New Delhi;
7th October, 2025.

[K.V. VTSWANATHAN]
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