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•.8. PARDIWALA

For  the  convenience  of  exposition,  this  judgment  is  divided  into  the

following parts:-
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1.   Leave granted.

2.   This appeal arises from thejudgment and order passed by the High
Court of Chhattisgarh in Criminal Appeal No.  1538  of 2021  dated

16.01.2025  (7ierel.7tcz/Ier referred to  as  "Impugned Judgment")  by

which  the  appeal  prefeITed  by  the  appellant  herein  against  the

judgment and order of conviction passed by the Trial Court came to
be partly allowed by altering the conviction of the appellant herein
from  Section  302  of the Indian  Penal  Code,  1860  (for  short,  "the

IPC") to Section 304 Part I of the IPC.

Ezl

A. FACTUAL MATRIX
3.   The appellant (original accused) himself lodged a First Information

Report  (FIR)  dated 27.09.2019  with  Korba Kotwali  Police  Station,

District   Korba,   which   came   to   be   registered   for   the   offence

punishable under Section 302 of the IPC. The FIR reads thus:
"On 27.09.2019  I  ccme to tire  P.S.  Kotwati  on the
ord.ers   Of  Chowhi  lncharge  for   gedi:ng   i:he   Nci,1si
rurmber  in  Crime  No.  0/19  f;or  the  off;ence  under
Sectj,orLs 302 and 380 IPC respectively. Nalsi rurmber
detail,ed thai I ci,in residing in the house Of Tng relci:tire
Rajrrath  Yadow   si:haled   iLear  the   PurITp   House,
Korba.  I  ea:in  Tag  l,ivelj,hood,  as  a  TITjlk  supplier.  I
started work with Ram Babu Sha:rna, Thekedar past
15-20  d,cays.  RCL:in Babu She;rma used, to  call me fior
leaving drink at his house. Ram Baby ivi±ed me at
his place on 24.09.2019. I wend to his house at about
9.30 PM situated at Parsh,uram Nagar. We both sat
ci.nd drcndc.  Mea,nwlule I showed Tng  girlfrieird's pie
from rag Tnobite. Then he scud. i:hat gct your girlfiien.d
at Tag  place  cnd lecowe her with Trte for one right.
Hecinng  this  quarrez  stcuted  betu)een  us  cmd  we
stcuted. to fighi.. Then I picked, up a kwifie kept in his
house for cu:tting uegctables and iriftie±ed, blows on
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his  neck cnd  stomach in cmger  arid hi:lied him by
hitting a log of wood on hi,s head, legs and private
part.  Thereafter I dragged his  dead body  rLear the
bedside cnd: covered it with a cloth that I toolc out
fi-om an almj.rah. TheTL I ransacked his rooTrL ci.nd toolc
away lds purse corha;iring Rs. 7000 ctnd keys Of the
Bolero car. I I.ocked the room from outside and. got the
Bol.ero  outside  cnd: locked the  mcrin door  and rcm
towards Btlaspur in Bolero. I mat with cm accident at
Ralpur  Rocrd,  ci.head  of Btlaspur.  VIlheTL  I  regained.
corrsciousness in Trorring I found Tngseif in ScLragaon
Hospital where  Tag  mother  cnd:  Yuuraj  Yadu  both
were present. Today mom:ing I ccune to Korba cLfter
getting discharged from the hospital. I irrformed about
the  i.nddend  to  ray  incl,usa  Rajnath Yadaij,  Rahul
Cha:udhari cnd. Anuj ¥cidou  cnd also infiormed the
CSE;B Chowki.. Then I ujert± to Ram Ba:bqi,'s house with
pofiee  people  cnd poirited  out the  dead  body.  Mg
ijehiele  is  at  the  place  Of ci,cci,derit.  I  ct:in filing  the
report. ITwestigcuton fo be dorve."

4.    Upon registration of the FIR,lodged by the appellant himself, at the

concerned   Police   Station   referred   to   above,   the   investigation
commenced. It appears that the investigating officer, after arresting

the appellant, took him to the house of the deceased. After breaking
open the house, the dead body of the deceased was found lying in
a pool of blood inside his residence. A pcz7ich7ic{77ici of the scene of

offence was prepared in the presence of pcz7ich witnesses. The knife

allegedly used by the appellant to inflict injuries on the deceased
was  recovered  from  the  place  of occurrence,  i.e„  the  deceased's

house.   The   clothes   and   other  articles  were   also   collected  in

presence  of the pcmc7t witnesses by preparing a pcznehaamcz,  and
were sent to the Forensic Science Laboratory for chemical analysis.

The clothes of the appellant were discovered at his instance from
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the   residence   of   his   uncle,   Rajnath   Yadav,   by   drawing   a

pcmchoama.
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5.   The inquestpczrichrtcimcz of the dead body of the deceased was drawn

in the presence  of the pcz7tch witnesses.  The body of th.e deceased

was  then  sent  for  post-mortem  examination.  The  post-mortem
report Exhibit-PW 34 recorded the following injuries found on the
body of the deceased:

"1. An incised wourid wci,s bresend on the right Side
of his forehead Treasuring 6 X 2 cm, deep to the bone,
in a uertieal position.
2. An i:ndsed, wound, was present orL the left side Of
his fiorehea,d., t:he sine of whichwas 3 X 1 c:in, deep ±o
t:he borve, in a uertical posifiorL.
3. An iri.cised wound wci,s present orL the skin Of the
righi pcinefal borLe of the head, which wci.s 4 X 2 c:in,
deep to the borLe, in a vertical posi.fion.
4. An i:neised l.esion was preseiT± on, the skin Of the
left paTietal bone, which was 5 X 2 cm in size, deep
to the bone, in a vertical position, which wci,s on the
Tividdl.e part Of paTie±al bone.
5. An incised, wound, was present on the cLnderior part
of the abdomen at the iltac fossa part which was 4 X
2 X 2 cm i:n size.
6. An incised wound, was present on the upper righi
side of the chest, bel.ow the ctci,vicle borLe, the size Of
ijjhieh u]as 4 X 2 d,eep to the upper part Of t:he haLg ."

6.   The cause of death,  as stated in the post-mortem report and duly

proved   by   Dr.   R.K.   Divya   (PW-10),   was   shock   resulting  from
excessive bleeding from the right side of. the chest and injury to the

upper lobe of the right lung.

7.   Upon completion of the investigation, chargesheet came to be filed

by  the  investigating  officer,  and  the  filing  of chargesheet for  the
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offence enumerated above culminated in the Sessions Case No. 9 of

2020.
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8.   The Sessions Judge, Korba, proceeded to fralne charge against the
appellant for the offences mentioned above. The appellant pleaded
not guilty to  the charge and claimed to  be tried.  In the course of
trial, the prosecution examined the following witnesses:

i.   PW-1, Rahul Kumar Chaudhari, pcz7ic7owitness (turned hostile);

ii.  PW-2 Kamlesh Kumar, son of the deceased;

iii. PW-3 Ravishanker Sriniwas, pcmch witness;

iv. PW-4 Rampradeep Shanr}a, j7cznch witness;

v.  PW-5 Ramniwas Sharma, pclrLchwitness;

vi. PW-6 Jalashwar Sakar, pcz7ich witness;

vii.    PW-7 B.R. Chaudhary, Police witness

viii.   PW-8 Sudama Prasad, Police witness

ix. PW-9 Ashok Pandey, Police witness

x.  PW-10   Dr.   R.K.   Divya,   Medical  Officer  who  performed  post-

mortem
xi. PW-1 1 Hemant Patle, Police witness

9.   The prosecution also adduced a few documentary evidence.

10.   Upon  completion  of the  recording  of the  oral  evidence,  further

statement of the appellant was recorded under Section 313 of the
Code of Criminal Procedure,  1973. In his statement, the appellant

claimed that he had been falsely implicated in the alleged crime
and asserted his complete innocence.
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11.   The Trial Court, upon overall appreciation of both oral as well as

the documentary evidence on record, reached the conclusion that
the prosecution had proved its case beyond reasonable doubt, and
accordingly, it held the appellant guilty of the offence of murder
and sentenced him to undergo life imprisonment.

.$           12.   The  appellant  being  aggrieved  by  the  judgment  and  order  of
conviction passed by the Trial Court,  preferred an appeal before

tiT`

•>

=

the  High  Court.  The  High  Court  partly  allowed  the  appeal  and
alter-ed the conviction of the appellant from Section 302 of the IPC

to  Section  304  Part I  of the  IPC,  giving benefit of Ejccepfz.o7t 4 to

Section 300 of the IPC.

13.     In such circumstances referred to above the appellant is before

this Court with the present appeal.

8. ANAYLYSIS
14..   Having heard the learned counsel appearing for the parties  and

having gone through the materials on record the only question that
falls for our consideration is whether the High  Court committed
any eITor in passing the Impugned LJudgment.

~t}         15.   The   entire  judgment  of  the  High  Court  could  be  termed  as

erroneous  on several grounds. There are errors  apparent on the
face  of the  Impugned Judgment.  The first mistake was that the
High Court examined the medical evidence on record in detail and
then proceeded to directly corroborate it with the contents of the
FIR lodged by the appellant himself.  In doing so, the High Court
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fully convinced itself that the appellant's sta.tements in the foITn of
a confession,  as contained in the FIR, were entirely corroborated

by the medical evidence. Consequently, the Court concluded that
the appellant had committed the alleged crime. In arriving at such
a  conclusion,   the   High   Coulf   overlooked   some  fundamental

principles of criminal jurisprudence.

a. Confessional FIR is not Admissible in Evidence
16.   The FIR was exhibited in evidence (Exhibit P-14) through the oral

evidence  of the  investigating  officer  PW-9,  Ashok  Pandey.  PW-9

proved. his signature on the F`IR and also identified the signature
of the first informant i.e., the appellant-herein. However, the other
contents  of  the  FIR  could  not  have  been  proved  through  the
testimony of the investigating officer. A plain reading of the FIR

indicates  that  it  contains  a  confession  by  its  maker  i.e.,  the
appellant-herein, regarding the commission of the alleged offence.

17.   A statement in an FIR can normally be used only to contradict its
maker as provided in Section 145 of the Indian Evidence Act,  1872

(for short,  "the Act of 1872"),  or to corroborate his evidence as
envisaged in  Section  157  of the Act of  1872.  In  a criminal trial,

however, neither of these is possible as long as the maker of the
statement is an accused in the case, unless he offers himself to be
examined as a witness [See: jvIsczr AZ€ v.  State a/ U.P., 1957 SCC

0nLine SC 42]. J.L. Kapur, J. speaking for the three-Judge Bench
in that decision has observed:

"A ft+st irrformatien report i,s not a substondve piece
Of eviderLce cmd can only be used. to coTrobora.±e thi3
stcl.±emend Of the maker under Sechon 157, BviderLce
Act, or to cordTcidict it under Section 145 Of the:i Act.
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It ccLrmof be used as euidertce a. al:risl the TrLaker cti
the trial i he  h:iusel. becomes  cLn  cl.ccu.sed, rLor  to
corrobora.±e  or  corvha,dick  other  witnesses.  In  this
CCLse ±heTe it is Trot euidervce."

(Emphasis supplied)

HE=

.±

18.   The  High  Court falled  to  take  into  consideration  two  landmark
decisions of this Court -one in Ftzddi v. State o/jl41.P., 1964 SCC
0nLine SC  123,  and the other in Aghrioo Ivagesia v.  S€a€e oJ
Bzhar,  1965 SCC OnLine SC 109.

a           19.   In Ftzcrczi (sLtpro), this court stated that:
the  FIR iven  b the  accused  coritcins  an

crdTrdssion as de ned in Section 17 o the BuiderLce
Act  there  is  no  bci,T  i:n  usi.n such  an  cidTrrission

cins± the rna.her thereo erTniffed, under Section
21o tha3   Act rovided  such  admissi,on  i,s  not
i.ncal in   character. In  i:he  judgment  their

.i``

Lord,ships d,istingulshed. Nisar Ail case [AIR 1957 SC
366] in the f ouowing 1.ines:

"But it appears to us i:hat in the cort±ex± in which
the      observci±ion     i,s      Tnade      and     i.rL     the
circu:mstanees, who.ch we haije ijerified. froTrL the
record Of i:hat cci.se, that the SessiorLs Judge had,
d,efind±eky held, t:he fast infiormafiorL report lodged
by  the   co-accused  who  wcl.s   acquitted,  to  be
i:nadT"issible against Nisar AIt, cnd, that the mgh

Court did not refer to it at all in its judgrnend, this
obserucuton  really  refers  to  a  fast  iriformafion
report which is in i:he nctw.e of a corrfe3ssioTL by
the maker thereof. 'cotJrse a CorL

ort  carmct be used  a cinst the
maker when he be an accu.sed, ci,nd necessaril
carunof be used a ainst a co-acc:used."

(Emphasis supplied)
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20.   In Aghnoo Nagesza (sz/pro), this Court sounded a note of caution
that when the statement in the FIR given by an accused contains
incriminating materials  and it is  diffiicult to  sift the  exculpatory

portion therefrom, the whole of it must be excluded from evidence.

iE

5

.->

21.   In Faddi (sLtpra), the issue before this Court was whether the F`IR

lodged by the accused himself therein was admissible in evidence.
In the facts of the said case, this Court held that the objection to
the admissibility of the F`IR lodged by the appellant was not sound,
as the FIR only contained a few admissions, and those admissions

did  not  amount  to  a  confession  so  as  to  render the  entire  FIR
inadmissible in evidence. We quote the relevant observations made
by this Court in Facrdi (sztprci) as under:

" 14. It is  coIT±erided fior the  appe{1cLnd t:hal  the first

infioTmafion report wcLs inadmissi.bl,e in eui,dence and.
should not ha:ve been therefore talcen on the record..
In support,  rel;innce is placed orL the case reported
as Nisar  Aliv. S±a±e  of U.P [AIR  1957  SC  366].  We
have considered this coritertfion cnd, do roof see arty
force in it.
15. The report i,s n,Of a confession Of the appellarit. It
i,s not cL stci.teinend Tnade to a pofiee officer d,Wring i:he
course Ofirwestigation. SecfiorL 25 Of t:he Bvidenee Act
cmd Section 162 of i:he Code of Crimhal Procecture do
not bar its cidrrdssthiltty. The report is cm admission
try the accused of certalri fiacts which ha:ve cL becLring
on the  questiorL to  be  deterTn.ined by the  Court viz.
how   cnd.   by   ijjhom  t:he   iTturder   of  Gulab   wci.s
com:rn:died,  or u]hether the  appatlcm±'s  staternend in
Court denying i:he correctness of certain sta±emends'
Of  the   prosecu:fion   wi:inesses   is   correct   or   riot.
Ad:missiorrs a,re cid:rrlissi,ble i;n evid.erLce under Section
21 of the Act.  SecticlrL 17 defines cm ed:mission to be
a  statement,  oral  or  docu:rneatcL:ry,  whieh  suggests
any iriference ci,s to any fact in issue or Teleua,nd fact,
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cnd whi.ch is Trad,e ky cmg Of the persons, cnd: under
the circu;mstcmces, thereafter mervfioTLed,, in t:he Act.
Section 21 provides thai adTr[issions are releuand and
may be proved cLs against a persorL who Tnahes therm.
Il:lustrcrfuons  (c),  (d,)  and  (e) to  Section 21  cire  of the
circu:instances.in whieh cLn accu,sed could, proije his
own admlssions wttieh, go in his flavour in view of the
exceptions mert±ioned in Section 21  ±o the provisiorL
thai ad:rrdssiorrs could not be proved, bg the person

-S.

5

rl

ujho malces theTn. It is there clear t:ha;i adrndssions
cLn accused ccrn be roved, a alnst him.

16. The Pri:ijy Council, in very sirndar circumstances,
held lQrLg qgo in Dad Si:ngh v. RT:ng Emperor [LR 44 IA
1 37] such ftTst infiormafion reports to be ci.d,mj.ssible in
evidence. It was .scij,d in ±hal cci,se at p.  142:

KIt is i:in;portand to com:pare the story tol,d bg Dad
Singh, when making his stci.±errLend at the trial with
thai what he scrid in the report he made to the
pofiee  in  t:he   a.ocu.meat  whieh  he   signed,   a
docu:merit which is suf f icieITflg c[utheITtica±ed. The
report is clecirly ad.missible. It wcLs in no serLse a
confiession.  As  cxppears  from its  teTTn,s,  it  was
rather in the ncrfui:Te Of an irrformcefion or c:harge
l.cij,d, agal:us± Moha:n cnd Jha"ri in respect Of t:he
assault alleged i:o have been Tncide orL Dccl Singh
on his way from HCITd,ua to Jubbulpur. As such
the stci.±emert± is pi-oper evidence agcrinst him ....
It  will  be  observed  the:i  this  stafemen,i  is  cid
seueral pofnds at complete ucinanee uji:thwhat Dad
Singh cLfterwards stci,fed in Cout. The Sessions
Judge regarded, the docu,TrLerit as discrediting his
clef;erLce. He had to decide between i:he story fior
the prosecu:fion cnd: that tot,d fior Dad Singh."

Lea;med counsel for t:he appellaut subTri,its t:hal i:he
fdets  of  that  case  were  distingulsha:ble  in  some
respects   from   the   facts   of  this   case.   Such   a
distinction, if ci:ray, has rvo bearing on the question of
the actmissthihi:y of the report. The re ort was held
cid;in;issi,bl.e  beca;use it was  rtot  a  corL cmcl  it
was  hal, I  i;n  deterriririn the  Tina.fler  be
Court.
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17. IrLNisar  AIL  case [AIR  1957  SC  366]  Kapur,  J.
who  spoke for the  Court  said,  after  rta,ITating  thf3
fiacts,"An objechon has beeTL ±akerL to the adTndssihiltty

Of this report as it u)as inci.de by  a person who
zuczs cz co-czccztsec!. A
a substart±ive

rst in. ore is rrot
iece o evidervce and ca:n ond

used. ±o  corroborcite the  sto±eTneri.i o the  Trvalcer
under Sedion 157,Bvidence3 Act or ±o cortfro.dick

•-.}b

G

j=\T

it under Section 145 o t:ha:i Act. It ca;rmof be used,
ci,s  eviderLce  ci,alnst t:he rnaher cid the trial i
hinsel becom.es an accu,sed,not to corroborcite or
coritredict other witnesses. In this case there
it is n,Of evidence."

It is orL these obsen]afions that it has beerL cort±erided
fior the appelland that ida report wcLs inadmissibl,e in
ei)i.dence.  Ostenstbly,  the  expressiorL  `it  carmot  be
used as evidence agat:net the maker at the trial if he
himself    becoTnes     an    accu.sed'     supports    i:he
cxppeuar[±'s coriteITfion. But it appears to us that in the
cort±ex± i,n whieh i:he obseruafion is Tnade cnd, in the
circumstances,  whieh  we  ha;ve  ijerified  from  the
record  of thai  case,  thai the  Sessions  Judge  had,
d.efuri±eky held, .the fast infiornrafiorL report lodged bg
the co-accused who was acqu:ified to be inad:missible
agalmst Nisar Ali,  and that the High Corurt did not
rofeT to it ct all, in its judgTrLer[±, tlvis observci.fiorL really
refers to  a fast iriformc[tiorL report whieh is in the
nafii:re  Of  a  confession  by  the  maker  thereof.  Qf
course a con rst in ore caimot
be used a ainst the rna,her wherL he be an accu,sed
anc±   necessaril ca;rmof   be   used,   a crinst   a   co-
accused. Further,  i:he  la,st  sentence  of the  aboue-
quoted obserijcrdien is signdficand and i,ndiea±es ujhat
the Court meouut was that the ftTst irrformction report
lodged  by  Qudrcrfullah  t:he  co-accused,  was  not
eviderLce against NisaT Ali.. Ttiis CowTt did ri,ot Tnean
- as it had, not to de±erTrij.ne i.n i:hal ccrse - t:hal a
rst in ort  which is  not  a  cori,

ccl,rmct be used as cLn cid:misstorL under Section 2 1 o
the Evidence Act or as  a relevcm,i stciteTnerit urider

other rovisious o thai Act. We find cdso thai this
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obseructtion has beerL t{
.I

nderstood in this way try the
Rajasthan High Court ir{ Stoke u. Balehand [AIR 1960
R±agj6.1?;]¥agj;d3fn_as%±effrFtfr#:#kan#b_£dhivHS#hd%Rri

in All.a:hdia v. Stoke [1959 AII LJ 340] .]at8#ps:#e#§g#£zfrs:#s£#:rm#rf:#c#on£#bd:#w

cidTritted iA inhave righily
c}

L`

®

.gr

proper use Of it."

22.   We now proceed to look into

LtnczGAct are to be fiound

evidence cnd have mad.e

(Emphasis supplied)

e decision of this Court in Aghnoo

::gae:i:p±:ttgp::).1 BT:ee ::::°v|nt8an°dbs::::i::esd ::lot:::  court  at
``;.   Section  25  Of i:he `Pvidenee  A:ct  is  one  Of t:he

provisions Of lou; dealirJg with corrf essions ma'de bg
qn acc:used.. The low rel`afrog to corLfessions is to be
found generally in Ss. 2,4 to 30 Of the Evidence ActaF:lee_S±-e_::1iIgf3:_;s|e_1ctff#_i_hffo_ic_:o,d4ftoE,cB;;g#

r the heeding "Adwissions".
Of ad;1wission,  and i.s  dealtConf;ession is a species

with i.n Ss. 24 to 30. A
euidence   a

essioi. or ctn acinrissiorL i,s
cri:nsl   t]ne lmaker    o unless   its

edTrdssi.bi,It is exctnded b S0me rovision o

€ne£%ocgm%±se,xc%%as±sco"Efinedss±2#om%suess=dsbegedcoenria2%
provides: "N6 corif ession`TrLadee to cL paliee of f i:cer shall
be proued, as agcinst a person accu,sed of cm off;erLce".
The terms of S. 25 ci,Te imperative.
to   cl. ol;iee  o cer  under  cLn

esszolL made
circu.rnstances  is  Trot

cidirissible in evidence a cvinst the accused. It couers
Cl.   com Trvade  when  he  wcl,s ee  cmd  rLct  i:n

ol.lee cus±od, as also a corL lnde be Ore Ctn
in)esti afion has be The expression "accu,sed, Of
ci,ng of i ;ence" covers a person ci.cx"sed. of cLn oj:f enee at
tire trial ujlrether or rLof he was accu,sed. Of t:he off;ence
wherL he TrLcide the  corLfession.  Section 26 prohibits
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proof agat:nat any  persorL of a confiessiorL mcrde by
hi:in in the cu.stody of a pofiee officer, unless it is Tnade
in  the  i:mmediate  preserLce  of  a  Magist,rate.  The
partial bcm i:in;posed bg S. 26 rel.ci.tes to a confiession.
made to a person OfheT than a police officer. Sectj,on
26 does not qualify the ci.bsofute ban imposed by S.
25 on a. corifessien Trade to a pofiee officer.  Section
27 is in the fiorm of a proviso, cnd. pc[rdalky ltfts t:he
bctn i:mposed bg  Ss.  24,  25  and 26.It provides the:i
when  arty  fiact  is   deposed  to   as   discovered  in
corrsequeTtce  of infoTTra.fiorL received from a person
accu.sed of cmg  offence, in the  custody  Of a potice
officer,   so  miich  Of  such  infiorira±ien,  whether  it
a:in;ounds to a confiession or nat, as relates distinctly
to  the  fa.ct  thereby   discovered,   may   be  proijedr
Section 162 o the Code o CTi:mha:1 Procedure
the use o startemeIT± Tncrde b erson to ci,

ol,lee o cer in the course o an in,vesti a±ion Oran
Ose  a±  art Or  ±rictl  irL  res ec±o

erLce under i,nuesti cl:tion save as merittoned i,n the
roviso cnd in cases under sub-s. cnd it

rot)i,d,es  tlral  nofhin i:n  it  shall  be
deem,ed  ±o  a ct  the rouisiorLs   o S.   27   o
BviderLce Act. Tlie words o S.  162 are u)ide ertou
to inctnde a con esston iTnde to -a oliee o cer i:n the
course o an investi cztz.on. A stci,±eTnert± or confessiorL
Tnade  in  the  course  Of  cm  irtwesttgcrfuon  may   be
recorded. by a Magistrate under S. 164-Of the Cod,e Of
Criminal   Proced,are   subject   to   the    scifeguards
imposed bg
S. 27 o

the section.. This eJCce rouided b
the Evi,d.encx3 Act aeon essLorL an ci.ccused

ol:i.ce o cer is absol:u±el, rofected, urider S. 25
the Bi)idence Act and i. it is Trade i,n the course o

an i,nvesfi a,tion it is also rotected b S.  162  o
Code o Crinrinal Procedure and a con ession toan
other ersorL made b him, while in, the custod

oliee o cer i.s rotected b S.26 unless it is Tncide
irL  th;e  immedicite resence  o aMa i,strcite.  These
provisions   see:in  to  proceed  upon  i:he  uiew  thai
corifessions made by cm accu.sed, to a, pofiee officer or
made by  hi:rrL while he is in the custody  Of a poliee
officer are Trot to be i:rusted, cmd should, ri.ot be used
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in  evidence   agctinst  him.   They   are  based.  upon
grounds of pubtie pokey cnd, the fijllest effiect should
be giveTL to them.
10.  Secti;on.  154  of the  Code  Of Cri:in:inal .Proced,are
provides fior the recording Of the f rst injiorma.fion. The
infiorma.fion   report   cLs    such   i,s   not   substctTi±ire
evidervce. It rrLa be used, to coTToborci:te t:he i.n
under S.  157 o the Evidence Act or to cortw.adict hi:in
under S.  145 o the Act the i,n is called ci,s
a  witrvess.  I Tst  in iverL  b-

i5

Ei=-¥r

accused himsel the in
is cidmissible ci. al;nst hi:in as eiji.dervce o his coriduct
under S. 8 o the Evidence Act. I the in
rLOTL-cort sto±enLerti it is crdrrissi,bl,e aal,nst
the  accused.  as  ci.n  a,din,issiorL  and,er  S.  21  o
BvideTLce Act cnd: is releuaIT± see Faddi v.  State of
Mciddya Prcidesh, Cri. Appeal No. 210 Of 1963, dated
24-1-1964:  (AIR 1964 SC 1850), explcirring Nisar AIt
v. Skate of U. P., (S) AIR 1957 SC 366 cnd Dad Singh
v. Ki:ng Emperor, 44 ITid App  137:  (AIR 1917 PC 25).
Bu± a con rst i.n ore to a

cer car"]t be used a cri:ns± the accused in ijiew o
S. 25 o i:he EuideTtce Act.
11.    The   Iridj.an   BviderLce   Act   does   ri.ot   defroe
"conf;essi;orL".  For  a  lortg  ti:me,  i:he  Courts  in  Iridia
adopted the deftm:dicln of "coirfession" given in Art. 22
Of S±ephen's Digest of the Lcow Of Evidence. According
to thai defrrifiorL a confessiorL i,s cm cid:rrissiorL Tri,crde
at ang time bg a person charged with crime, sta;ting
or  suggesting t:he infeTen,ce the:i he corn,mifted. that
crime. Thi,s deftndion was discarded by the Judicial
Corri:rri±±ee in PcLhala Ncun;gcmaswariri u. Brmperor, 66
Irid App 66 ct p.  81: (AIR 1939 PC 47 at p.  52). Lord
AIhin observed,:

" ....... rLo stateTri;eri.± t:hal corttoins self exculpatory

mcllteT    ccm    cmowvi    to    corrfessiorL,    if    the
eJcculpatory  stciteTnend is  Of some  fiact  who.ch if
i:rue  would,  vega.froe  the  off;ence  alleged.  to  be
confiessed.  Moreoi)er,  a  confiession  in:ust  atfher
adrrdi  in  terms  the   oj:fence,   or   at   cmg   rate
substcmtialky  all the fa.cts  which. constitute  the
offience. An adrirission Of a grouely incri:minating
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fact, even a corvchasively incriminating fiact, is not
of itself a corifession, e.g., ci.n cidTndssiorL the:i the
accu.sed  is  the   OWTI.er  Of  cnd  was  in  recerit
possessiorL Of the kndfie oT revol,ijer whieh ccoused
a death with no explcmafion Of cmg other man's
possessiort."   These   obsemjctierrs   received.  the
approval Of this Court in Pctluinder Kaur u. Stci,±e
of Punjab (1),  1953 SCR 94 at p.  104; (AIR 1952
SC 354  at p.  357).  In Sta.te  Of U.  P.  v.  Deoman
Upad:kyaya, (1961) 1  SCR 14 at p. 21: (AIR 1960
SC  1125 at pp.1128-1129).  Slwh, J., refierred, to
a corLfession cl.s a stalemend Tncide dy  a person
stating  or  suggesting i:he iriference tlra± lee lras
corn;wified a crime.

12.  Shortly put,  cL confessiorL may  be defined, cLs cLn
ad.wissierL of the offervce ky  a persorL cha;Tged with
the   Offervce.   A   statement   which   corthains   self
exculpctory mctter caiowt crmound to a coirfession, if
the  exculpatory  stc[±eTnend is  Of soTne fdet which,  if
true,   would.   negc[twe   the   off;ervce   alleged  to   be
corfessed.
used. a

an adnrission o ci.n  accused is to  be
clj.nst hi.in the whol.e o it should. be teiidered.

i:n   eviden,ce   cnd   i curt    o the   adrTdssion   i,s
excul art incml rosecutien is
rLot cct tibeTt to use in evidence the i.neu,1
apJiL See Hanumand Goind ij.  Stcl,±e of M.  P.  1952
SCR  1091  at p.1111:  (AIR  1952  SC 343  at p.  35o)
cnd,1953 SCR 94 : (AIR 1952 SC 354). The accused
is erititled fo insist t:ha:i the er[tire cid;missiorL inchading
the exculpatory part in,ust be teridered i:n evidence.
But this principle i,s Of rto assistcmce to the accused
where n;a  part  of his  stci,±ernend i.s  self-excndpatory;
cmd the prosecu:fion i;ndends to use the whole Of the
stoleTnend agalust the accused.
13.  Now Cl.   COIL esstort TTra consist o seueral.
and rna reueal Trot ond tine ache:I commission o
crime   but   citso   the   motive arctiion

ortuni± rouocatiorL the wea ous used
i;litenfion the  corLceal:merit  o the  |J)ea ori,  ci,nd,  the
subse uerit conduct o the accused. I the con esstorL
is ±crinded the talrr± ci,ttac;hes to each ario it. It is not

errrdsstble i:n louw to se cITa±e orte art cmd ±o admit
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it in evidervce as a Trort:con stc[±eTri,erit. Each
art ctisctoses sOTne inc;rimi:na:tin Some

wirich b or alorL with Of:her adrnifled or roved
ests   the   in erertce thai   the   accu,sed,

com:in:i:fled  the  cri:me cmd thou h  ecl,ch art taken
ri,ot cmouTL± to a con each o theTn

ario Cl. Con sta±eTrLerv± ariahes o
character o aeon If a stateTnend coIT±c[ins cm
crdmi.ssion Of cLn Offience, not oTdy thai crdmisst.on but
ctlso  euery  other crdiTrission Of cLn incri:minating fiact
coTL±cdrT.ed in the statement i.s part of the corifession.
14.I the   COTL essi.OTL is  exctnded.  b
roviston o law such ci,s S.24 S. 25 and S. 26 o

BviderLce Act ±1re ertfire con stciteTrLert± i:n all
arts    i.ndj.di.n the    adTrtissions    o |"inor

incrimincifin nTust  also  be  exctnded. unless
erTTtiffed, b soiTLe Of:her section uiider as

€. S.   27   o the  Biji.dence  Act.   I.i:tile  substcmce  cmd

C\
-esi)
iill

cort±end would be left in Ss. 24, 25 and 26 if proof of
adririssi.on  of incTirn:ha:ting  fiacts  in  a  corifessional
stcilemend is peririffed.
15. Soine±ines, a single sert±ervce in cL stci.±emend may
TLct cmound to a corLfession ct all.. Take a case of a
person c:harged, urider S.  301-A Of the lridinn Penal
Cod,e cnd a stci,±emend Trtade bg him to a pofiee officer
t:hal "I ujas dni,nk: I wcl,s driving cL car at a speed, of
80  iri.1.es  per hour.  I  could  see A on t:he  Toad,  at  a
distcl.nee Of 80 yards; I did, not blow the horn: I rrLade
n,a cttermpt to stop t:he car; i:he car knocked doum A".
No  single  sentence  in this  stci±eTrLerit  aTrLounds  ±o  a
coirfessien;   but  the   s±ctieTnend  read,   as   a  whole
ci,mourits to a corLfessierL of cm OffieTLce under S. 304-
A  Of the  Iridlan  Penal  Code,  cmd  it would  not  be
perTndsstble   to   ed;in:it  i.n   eindence   eci.ch   seIT±ertce
sepcLra±eky  cLs  a  rvorvcorifessiorLal  stalem,en±.  Again,
tcLke cL ccLse who:re a single seutervce in a sta±emend
ci.mounls to  cl.n ad;missi.orL Of cm off;ence.  'A'  s±cl,±es  "I
struck '8' with a tcmgi cmd hart him". In, consequerLce
of the injury '8' died. 'A' com:ndtted. an Offervce and is
cha;Tgeable under vcndous sec;tions of the hadian Perral
Code.  Unless  he  brings  his  case wilhirL orLe  Of the
recogirised exceptions, his stctemend amoun.±s to cLn

Page 16 of 35



FrsEn

cidwissi,on Of cm off;once,  but the other paris of the
s±ci.±eTnend  such ci,s  the  motive,  the ijtepcLrafiorL,  the
absence of .provocatiorL,  concealmeIT± of the weapon
aird the subsequent corLctuct, all throw tighi upon the
grauity    of   the    oj:fience    cmd,   the   i,ndeITfion   cmd
knciwledge of the accu,sed, clltd negatwes the right Of
pri.uate    clef;ertce,    accnd,end    cnd,    other    possible
defences.    Each    cnd:    every    cidindssion    of    an
incri:in:haling   fact   condc[ined   in   the   corLf;ession;al
sta±emend is part Of the confiession.
16.  If the  conf;essiorL is  ca;used by  cm i,ndIAcernerd,
threat  or prorndse  as  corut3m;plated, ky  S.  24  of the
Bijidence Act, the whol,e of the corLfession is exchided
ky S. 24. Proof of not only the adrndssi,on of the Offience
brat also the  ad:in;ission Of ei)erg  other incriminating
fiact  such  as  the  motive,  the  preparc[tion  cnd,  the
subsequent condue± is exchaded. bg S. 24 . To hoid that
the proof Of the crdrrission of other incri:wira±ing fiacts
is  not  ba,ITed  b.y  S.  24  is  to  rob  the  section  Of its
practieal utilrty cmd condert±. It may be suggested. thai
the   bar  ,Of  S.   24   does  not  apply   to  the   other
adTwissious, but thougl- receivabl.e in evidende, they
are    Of   rl.o   weighi,    as   they   were   caused   bg
cnd:ucemeut,  threat  or  prom;ise.  According  ±o  this
s:uggestion, the other crdTTrissiorrs are relevant but are
o/ rLo ijahae. But we thiirk t:hal ori, a

S.24
lcrin coirstrucfiori,

all the crdinissions o i,rLcrinrinciti:n
corv±ci.ined   i:n   a    con stciteTnerv±    is

exchaded. b t:he3 section. Si,in:ha;Tl Ss. 25 cnd, 26 bar
not  orLl. admissi.on  o CLrL    0 erLce
accused to a Ofiee o cer or rrnd,e b fuim who,le i,n
the  cmstod oboe  o cer but also  adrmissi.orrs
cori.±chned   in   the    coiL stateTneIT±    0
incrininciti,rL related to the o ence.
17.  A I:ittle reflechon will shouj that the expression
"corifessien" in Ss. 24 to 30 refers to the confiessioral
stateTri,end   ci,s   a   whole   including   iro±   ondg   the
ad:rwissiorLs    of   the   Ofjtence   but   also    all   other
adrndssions   of  incri:in:inating   facts   rel.ou±ed   ±o   t:he
offervce. Section 27 pcLrdatly tifts the bcm inxposed. by
Ss.  24,  25  cl,nd  26  in  respect  of  so  i"uch  of the
infioriTLcdiorL whether  it  ci:rmLi:ruts  to  a  cgrifession  or
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Twi,  as  relates  distinctly  ±o  the  fiact  discouered in
coTrsequence of the inf ormafion, if the other condifiorrs
Of t:he  section  are  sc[fisfied.  Section  27  distinctly
contemplates   thai   crn   infiomatiorL   leading   ±o   a
discovery  in;ay  be  a part  of the  coTLf;ession  of the
accused and thIAs fall within the powiew of Ss. 24,
25 cnd. 26. Secti;on 27 this shows thai a conjiessional
stciteiTLend    cidmitting    the    offiervce    may    coiutcij,n
ciddifroiral  information  as  pcut  of  the  confiession.
Again,    S.    30   perTnits   the    Court   to   tcthe   i.ndo
cousideroutiorL against a co-accu.sed a confession of
ci.rrother  cl,ccu.sea  aj:fecting  rvct  ordy  hi:mself but the
other co-acc:used. SectiorL 30 tl"s shows the:I matters
aff;eating   other   persons   may   fiorm   part   Of   the
corLf;essiorL.
18.I rst  i:n ort  is iven  b
accused  to   a otiee   o cer   and,   arnourTts   to   a

sta±eTneTit the  con
rohi.bited b S. 25. The corL irLclndes not onl

tine cid"issi.on o theo e71Ce but all other admissions
incrininatin reha±ed to the o erLce corL±cij,ned.

i.n   the    corL stcrtemert±.    No ario
sta±ernerT±  is   recatvabl.e   i.n   evidence

eJCC`e i to i:he ex±eTt± t:hal i:he bcLn o S. 25 is ti
S . 2;I I

(Emphasis supplied)

23.   The legal position, therefore, is this -a statement contained in the
FIR furnished by one of the  accused in the case cannot,  in any
manner,  be used  against another accused.  Even as  against the
accused  who  made  it,  the  statement  cannot  be  used  if  it  is
inculpatory  in  nature  nor  can  it  be  used  for  the  purpose  of
corroboration or contradiction unless its maker offers himself as a
witness in the trial. The very limited use of it is, as an admission
under Section 21 of the Act of 1872, against its maker alone, and
only if the admission does not amount to a confession.
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24.   To  put  the  aforesaid in  simpler terms,  an  F`IR  of a confessional

nature made  by  an  accused person is  inadmissible  in  evidence
against  him,   except  to  the  extent  that  it  shows  he  made  a
statement soon  after the offence,  thereby identifying him as the
maker of the report, which is admissible as evidence of his conduct
under Section 8 of the Act of 1872. Additionally,  any information

furnished by him that leads to the discovery of a. fact is admissible
under Section 27 of the Act of 1872. However, a non-confessional

FIR  is  admissible  against  the  a.ccused  as  an  admission  under
Section 21 of the Act of 1872 and is relevant.

25.   Thus,  the first error that the High Court committed was to read
the contents of the FIR lodged by the appellant into evidence. As

observed  earlier,  the  FIR lodged  by the  appellant  amounts  to  a
confession,  and  ally  confession made by  an  accused before the

police is hit by Section 25 of the Act of 1872. There was no question
at  all  for  the  High  Court  to  seek  corroboration  of the  medical

evidence on record with the confessional part of the F`IR lodged by

the appellant.

26.   Once we say that the contents of the FIR are hit by Section 25 of
the Act of 1872, being a confession before a police officer, the only

remaining evidence on record is the medical evidence and the oral

evidence of the pcz7ich witnesses.
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b. Evidence  of  an  Expert  Witness  is  only  Advisory  in
Nature

27.   At this stage, we may look into some curious findings recorded by

the High Court in its Impugned Judgement.   We quote the relevant

paragraphs as under:
" 16.  Now, the nex± question fior considerci:tion ivould
be  u]hether  i:he  accu,sea/appellarit  herein  is  the
perpeha;tor  of  the  crime  in  question,  which  i:he
lea:rued trial  Ccurt  lras  recorded in  affi:rna,tiwe  by
relying upon i:he testinony of Dr. R.K. Divya (PW-10),
who  coiiducted  post-mortem  had  apined  that  the
cci,use   of  dec[th  is   shock   d.ue  to   right   side   of

. haerrothorax d.ue to lacerc[fion of cxpex lobe Of right
hang secoridary to incised wound ouer upper part of
right  si.de  of frond  of chest.  The  Doctor  ultimatcty
opined through his report the irafure Of death to be
horwicidal. The.s, on. the basi.s of testinony of Dr R.K.
Divya (PW: 10), it ±s cl,ear that it is the appetlarit herein
who on the fiatefu.I dcile cnd, tine has caused, grieuous
injuries to the deceased,  dLie to which he  died.  As
such, the lea:med trial Court has righiky herd that it is
the appetland/ acc:u,sed, who has caltsed inju:vies ouer
tlue  bod:ay  .Of tire  deceased  cmd  ccoused  his  dec[fh
Accord;ingly , we hereby affi:rm the scrid finding .
26.   CorwictiorL  Of  the  appelidnd  i.s  bcrsed   orL  the
evid,ence   Of   Dr.    R.K.    Divga   (PW-10),   wlro   lras
cori.drcted, postmortem orL the bodg Of d,eceased, vide
B]c.P/ 34 cLnd lee fiound, fioflowing inju;vies on the d,ead
bod,y of the deceased.
27. According to Dr. R.K. Divya (PW-10). the cause of
death  Of  dececi.sed,  is  shock  d,ue  to  right  side  of
haem.othorcoc d,Li.e to laceTcrdien of ci.pex l,obe Of righi
tang secoridary to incised. wound, ouer upper part Of
righi side of frort± Of chest ci,nd. ri,a,fu:Te of death was
ham:iddci.1. It has been also opirLed ky the concerned,
Doctor that the injury ca,used to the deceased has
beerL bg the slra:rp edged ijjeapon cnd the sci.me may
be ccunsed bg kwif;e.
28. Reuerting to the facts of the present cci.se, in kyhi
of prindples of  lcow Iced. d.own by i:heir Lordships Of
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the Supreme Court in the above stoled judgmer[±s, it
is qu:ire ui:rid tha:i the appatidnd himself has lodged a
First Irrfermation Report alleging thai, on the dci,±e of
incident,   soTne   quanel   took  place   befujeen  the
appellan± cnd. the deceased on the ground of showing
the pJwlogTcaph Of his giTlfroend to the deceased cnd:
the deceased stated to bring his girlfiiend cmd left her
with hi:in fior  one  ndghi,  then  out  Of anger  cmd  on
sndderL    quaITel,    the    appeuarit    c.ssoulted    the
d.eceased with a kn.ife  on his  chest,  by  which  he
received grieijoLis.injury cnd. d.led. on the scme d;ay Of
the incident on ci.ccourit of ?xcessive bleeding dLie to
injury on tris chest. It fu.TtheT appears from the fact on
record. the:i appellard after comwirfu:ng the  crime in
qu.esfiorL,   has   lodged   the   report   c"1   uporL   his
Trvemorcmdum some incrim:inating articles ha;De been
recovered,   from   his   i:nstance   cnd,   upon   fij,riher
irmestigafion,    secorLd    memoraridum    lras    been
recorded, dy whieh, his clothes were recorded. It is
apparent that though there was no premeditation on
the part Of the appellcLnd to cciIAse decLth of deceased,
but he had. given fialse I)eTsien."

28.   The High Court should have been mindful of the fact that a doctor

is not a witness of fact. A doctor is examine.d by the prosecution

as a medical expert for the purpose of proving the contents of the

post-mortem report and the medical certificates on record, if any.
An expert witness is exalnined by the prosecution because of his
specialized knowledge on certain  subjects, which the judge may
not be fully equipped to assess. The evidence of such an expert is
of  ari  advisory  character.  The  credibility  of the  expert  witness

depends on the reasons provided in support of his conclusions, as
well   as   the   data   and   material   forming   the   basis   of  those
conclusions.  An  accused  cannot be held guilty  of the  offence of

murder solely on the basis of medical evidence on record. So far as
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the pci7tch witnesses are concerned their depositions do not inspire

any confidence.

iy

29.      Most  of the pcz7ic7i witnesses  turned  hostile.  If at  all,  the  public

prosecutor wanted to prove the contents of the pci7tch7icz77iczs after
the pcz7ichwitnesses turned hostile, he could ha.ve done so through

the evidence of the investigating officer. However, the investigating

officer  aJ.so  failed  to  prove  the  contents  of  the  pcz7ich7tczmczs  in

accordance with law. Thu.s, there is nothing on record by way of
evidence relating to  any discovery of fact is  concerned.  In other

words,  no  discovery  of  fact  at  the  instance  of  the  appellant,
relevant and admissible under Section 27 of the Act of 1872, has
been established.

c.  Implication of Section(s) 27 and 8 of the Act of 1872

i           30.     The 1.earned  counsel appearing for the  state,  strenuously urged
before us to take into consideration the conduct of the appellant

•`+

which, according to him, is relevant under Section 8 of the Act of

1872. He led stress on the following circumstances:

i.    The  appellant himself went to police  station  and lodged tile
FIR;

ii.   While,  at the  scene  of offence pcznch7iczmcz was being drawn,

appellant pointed out that the body of the deceased was lying
in between the two walls inside the house of the deceased;

iii.  The appellant led the Investigating Officer and the pcinch7iczmcz

witnesses  to  the  house  of  his  uncle,  Rajnath  Yadav,  and

pointed out the place where he had kept his clothes worn at
the time of the incident.
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iv.  A  bloodstain  was  also  found  on  the  shirt  of the  appellant,
however,  the  lean;d  counsel  fairly  conceded  that  there  is
nothing to indicate that the bloodstain matched with the blood

group of the deceased.

iiH

i

31.   The first and most fundamental flaw in the testimony of all the
aforementioned prosecution witnesses is that none of them ha.ve

specifically deposed to the exact statement allegedly made by the
appellant, which purportedly led to the discovery of a fact relevant
under Section 27 of the Act of 1872.

32.      Section 27 of the Act of 1872 reads thus:
" 27. How Trouch of irrformafion received, from a,ccused,
may  be  proijed.-Provided tl.al,  wheTL  ctny  fact  is
d,eposed    to    as    d,iscoijered    inconsequence    Of
inf;ormafion recatved. from a person accu,sed of any
Offiertce, in t:he custody df a pofiee-offocer, so in:uch Of
such infiormcrfuorL, whelheT it ci,mourits to a coTLfiesstorL
or  rLof ,   as  rel.a±es   distinctly  to  the  f;act  thereby
discoijered, may be proued."

J$                33.   The conditions necessary for the applicability of section 27 of the

Act of 1872 are:

i.        That consequent to the information given by the accused,
it led to the discovery of some fact;

ii.       The fact discovered must be one which was not within the

knowledge of the police and the knowledge of the fact for

the first time was derived from the information given by the
accused;

iii.      The discovery of a fact which is the direct outcome of such

information;
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iv.      Only such portion of the information as connected with the

V.

i=

i

a

said discovery is admissible;

The discovery of the fact must relate to the commission of

some offence.

34.   In the aforesaid context, we may refer to and rely upon the decision
of this Court in jITttrzz v. State a/Rajasthan, reported in |2009)
9  SCC  417,  which held that the  contents  of the pcl7ic7i7icz77icz are

not the substantive piece of evidence. It reads thus;
"34.  The  co"±en,±s  o anchocma  cite  Trot  the
substantive  evidence.  The  I.a.w  is  settled,  on  i:hal
issue. Vliha± i.s substari;toe evid,ertce is u)fuxt lras been
stcl,ted, b anehas or the erson corvcerned i.n t:he
wi:iness box.

(Emphasis supplied)

35.   In the aforesaid context, our attention was drawn to a decision of
this  Court in the  case  of A.  N.  Venkatesh  a Anr.  v.  State  of
Karnataka, reported in |2005) 7 SCC 714, which states thus:

``9.  8 ui,rfue  o Section  8  o the  Bvidencre  Act
corLduct  o the  accused erson is  rel.ei)cml such
conduct i,n uerLces  or  is  in uenced b
issue    or    releuart± The    evidence    o
cirouustc[nee l,ieiter i:hal t:he  accused, oi:riled
ow± to  the oli,ce  o lace where the dead

the kidna ed, bo Was cnd, on their
Of:ndin oll±  tlre   bod was  exhumed would  be

admissi,bie as coriduct under Section 8 ines ectwe o
whet:her t:he stci:±eiTLeIT± TrLade b the accused

corv±ein orcmeousl with   or   aT[±ecedeIT±   ±o    such
corrdIAct witlrin the urview o Secfion 27 or Trot
crs hal,d, b this Court i,rL Prahash Clrand ij. Stcite
of Dathi) [Prahash Chand v. State prT of Delhi), (1979)
3 SCC 90 : 1979 SCC (Cri) 656] . Bijen if we hot.d, that
the  disclosure  sto±eTnend  mcide  bg  the  appelland-
accused (Bxts. P-15 cLnd P-16) is not adrwissibl.e and.eT
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SectiorL  27  Of the  Euiden.ce  Act,  still  it  i.s  rel.euand
under Section 8."

(Emphasis supplied)

36.   In this context, we deem it necessary to sound a note of caution.

While  the  conduct  of an  accused may be  a relevant fact under
Section 8 of the Act of 1872, it cannot, by itself,  serve as the sole

basis for conviction, especially in a grave charge such as murder.
Like  any  other piece  of evidence,  the  conduct of the  accused is

merely  one  of  the  circumstances  the  court  may  consider,  in
conjunction with other direct or circumstantial evidence on record.

To  put  it  succinctly,  although  relevant,  the  accused's  conduct
alone  cannot justify  a  conviction  in  the  absence  of cogent  and
credible supporting evidence.

d. Incorrect application of Exceptzori 4 to Section 300 of
the IPC

37.   We could have concluded the judgment at this stage by allowing
the appeal and thereby acquitting the appellant of all the charges
against him.  However, we consider it necessary to  make certaln
observations regarding Exceptz.o7i 4 to Section 300 of the IPC.   We

wish  to  explain  why  the  High  Court  could  not  have  invoked
Excej7tz.o7t 4 to  Section 300  of the IPC and  altered the  conviction

from Section 302 to 304  Part I  of the IPC.   Had there been any
other  oral  or  documentary  evidence  on  record  connecting  the

appellant herein with the alleged crime, we would ha.ve dismissed

his  appeal.  Even  while  dismissing  his  appeal  and  holding  him

guilty  of the  offence  of murder,  we  would  not  have  been  in  a
position to interfere with the erroneous application of Exceptz.on 4,
as there is no appeal at the instance of the State challenging the
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acquittal   under   Section   302   of  the   IPC.   Nevertheless,   it   is

necessary to  explain why the High Court committed  an  error in
bringing the case within Excepfron 4 of Section 300 of the IPC.

38.   Section  299  of the  IPC  explains  culpable  homicide  as,  causing

death by doing an act with the intention of causing death, or with
the intention  of causing such bodily injury as is likely to  cause

death, or with the knowledge that the act complained of is likely to
cause death. The first two categories require t:he intention to cause
death, or the likelihood of causing death. While, the third category
confines itself to the knowledge that the act complalned of is likely
to cause death.  On the facts of this case, the offence of culpable
homicide is clearly made out.

\

S=

a

39.   Section  300  iof  the  IPC  explains  murder  and  it  provides  that

culpable  hon|icide  is  murder  if,  the  act  by  which  the  death  is
caused  is  done with  the  intention  of causing  death,  or  the  act
complained  of is  so  imminently  dangerous  that  it  must  in  all

probability c.ause death, or "such bodily injury as is likely to cause
death". There are some exceptions when culpable homicide is not

murder and rye are concerned with Exceptz.on 4 which reads:
" BxceptiorL 4. ~ Culpable hoTrdeide is nat T"urder if it is
comTnitted without premeditcrfuon in a sudden fighi in
the  heat  Of passion  upon  a  sudden  quaITel  and
u)ithout the offieirder having talcen undLLe advcrm±age
or acted in a. c:ruel or urunsual Tnaruer." Explcun:fion.
-pJ:o%%a#ot%%%shtcheas#afu:Cshafk#froffiersthe
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40.   Excepfz.on 4 to Section 300 of the IPC applies in the absence of any

premeditation.  This  is  very  clear  from  the  words  used  in  the

provision itself. It contemplates that the sudden fight must occur
in the heat of passion,  or upon a sudden quarrel. The Exception
deals  with  a  case  of  provocation  not  covered  by  Excej?tio7i  I,

although it would have been more appropriately placed after that
exception. It is founded upon the salne principle, as both involve

the absence of premeditation. However, while Excepfro7i I involves

total deprivation of self-control,  Ex:cepfz.o7i 4 refers to that heat of

passion which clouds a. person's sober reason and urges them to
commit   acts   they   would   not   otherwise   commit.   There   is

provocation in Excapti.o7i 4, as there is in Exceptio7t I , but the injury
caused is not the direct consequence of that provocation. In fact,

Excepti.o7i 4 addresses cases where, notwithstanding that a blow

may have been  struck or provocation  given  at the  outset of the
dispute,   regardless   of   how   the   quarrel   originated,   yet   the
subsequent  conduct  of both  parties'  places  them  on  an  equal
footing with respect to guilt.

41.   A "sudden fight" implies mutual provocatiori and the exchange of

blows  on  both  sides.  In  such  cases,  the homicide  committed is

clearly  not  attributable  to  unilateral  provocation,  nor  can  the
entire blame be placed on one side. If it were, Ex:cepfi.o7i I would be

the more  api)ropriate provision. There is no prior delibera.tion  or

intention to fight; the fight breaks out suddenly, and both parties
are. more or less to blame. One party rna.y have initiated it, but had
the other not aggravated the situation by their own conduct, it may
not have escalated to such a serious level. In such scenarios, there
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is  mutual  provocation  and  aggravation,  making  it  difficult  to
determine   the   precise   share   of  blame   attributable   to   each

participant. The protection of Excepfr.o7t 4 rna.y be invoked if death
is  caused:  (a)  without  premeditation;  (b)  in  a  sudden  fight;  (c)

without the offender having taken undue advantage or acted in a
cruel or unusual manner; and (d) the fight must ha.ve been with
the deceased.

42.   To bring a case within Ex:aepti.on 4, all the ingredients mentioned

therein must be  satisfied.  It is  important to  note that the term
"fight"  occurring in ,Bx:cepfro7i 4 to  Section  300  of the  IPC is not

defined in the IPC. A fight necessarily involves two parties - I.€ fa fees

truo fo mczfee cz fight. The heat of passion requires that there must

be no time for the passions to cool, and in such case, the parties
may  have worked  themselves  into  a fury  due  to  a prior verbal
altercation.  A fight is  a combat between two  and more persons,

whether with or without weapons. It is not possible to enunciate
any general rule as to what constitutes a "sudden quarrel". This is
a question of fact, and whether a quarrel is sudden or not must
necessarily depend upon the .proved.facts  of each  case.  For the

application of Excej3tr.on 4, it is not enough to show that there was
a sudden quarrel and no premeditation. It must also be showl} that
the  offender  did  not take undue  advantage  or act in  a. cruel  or
unusual manner. The expression "undue advantage" as used in
the provision means "unfair advantage".

43.   F`rom the above conspectus, it emerges that whenever a court is
confronted with the question whether the offence is "murder"  or
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"culpable homicide not amounting to murder", it will be convenient

to  approach  the  problem  in  three  stages.  The  question  to  be

considered at the first stage is, whether the accused committed an
act which caused the death of another person.  Proof of a causal
connection between the act of the accused and the resulting d.eath
leads to the second stage, for considering whether that act of the
accused amounts to "culpable homicide" as defined in Section 299

of the IPC. If the answer to this question is, pn.77tci /czcie, found in

the affirmative, the next stage involves considering the application
of Section 300 of the IPC. At this stage, the court must determine

whether the facts proved by the prosecution bring the case within
the ambit of arry of the four clauses of the definition of "murder"
contained in Section 300. If the answer to this is in the negative,

the   offence   would   be   "culpable   homicide   not   amounting   to
murder", punishable under either the first or the second part of
Section 304, depending respectively on whether the second or the
third clause of Section 299 is applicable. However, if the answer is

in  the  positive,  but the  case  falls  within  any  of the  exceptions
enumerated in  Section 300,  the  Offence would still be "culpable

homicide not amounting to murder", punishable under the Part I
of Section 304 of the IPC.

44.  I.n State Of Andhra Prcrdeshv. Rergcroarcxpu Pu:mc.gga a Artr.,
reported  in  (1976)   4  SCC  382,   this  Court,  while  dra.wing  a

distinction between Section 302 and Section 304, held as under:-
"12.   In  the   scheTrLe

lroTrdeide"   is   geruns
"TrunTder"  is  "cndpable

Speahing    generally,

Of t:he  Perval  Code,  "culpable
cnd,   "in;under"   its   specie.   AI,1
1romi.cede"  bw± rrot vise-  uersa.

"culpable    hoTndcide"     sans
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"special   cha;racteristics   of   Tn.under",   i.s    "cu.1pable
homicide Ttct cmouriting to in:urder".

urrishmert±
For the

ortioncite to the
erLeric 0 ertce the Code ractieall. m'ses

tluree de Tees 0 able hoTricide. Tlre l-st is whct±
be called able hoTwicide o rst d.e

This is the recitest Orm0 able hoTwicide whieh
isde ned in  Sectj.orL 300  as  "in:under".  The  second

be terTrued as "cut able hoTITj,cite o the second
Tee".  This  is urdshable under the cl.ri  o

Section 304. Then there i,s "cEL1 able hormieide o
third  de Tee".  This  is  t:he  l.owest  i
hoiTricide cmd tlre undslrmeivi rovid,ed
t:he l.owest a:riron urdshmen±s rouided,
three rcides.  Cut able  hoiTricide  o this  de Tee  is
wisha:ble under i:he second czrf o Sectj,orL 304."

(Emphasis supplied)

45.    1n Budlri  Singh v.  State  Of Hinachal Pradesh, reported ±n

(2012)  13 SCC 663, this Court has held as under:-
" 18. The doctrine Of sudden cmd grave proijocatierL is
incapable Of rigid corrstruction lending to oT stating
ci,ray   principle   of  urriversal   cappticafion.   This   will
crfujags ha;ve to depend, on the fiacts of a giverL case.
TRThile  a ctij,on

the court is to exawine om the Of,n± o view o
ersorL  o reasonable ruderLce  i. there was  such
rcwe and sndderL TovoccL±ierL  so  ci.s  to  reasonabl,

conctnde thn;i it was osstble to coT"TLit the o ertce 0
able horn,idd,e cmd as er the was ncit a
abl,e hoiriici.d,e amoun,tin±o iITurder.  An o erl.Ce

resulti:n rci,I)e and sudden rouocafion would
rvorm.all Tn,ecLn   that   a ers0rt laced   irL   such
ci,rcuTnstcmces    could    lose    set. bu±    onl

oTaril. and that too rorimit to the tine o
rouocoution. The rouocci,tion could be ci,n act or series
acts done b the deceased ±o the accused resuttin

. Arrot:her test t:hn:i is a I,ied in,ore
en tlran rLof is that t:he belwiouT o the assailarti

was tlra± o ci, reasonable erson.  A iLe  distincfiorL



has to be ke i i:n rITind befuieerL sndd,en ci,nd rcIZ,e
rouo ca:fion resul±i.rL in sudden cnd tern

cnd: the orte whieh i:ns ires  cLn actual
indeITfion  to  hil:1.  Such act  should  ha;ve  been  dorLe

the cortfinuation o the state o mj,nd and. the
sz{ch erson ±o hill and reasons to re a:in the

d.om:i:hon ouer t:he in:ind. Once there ±s reiTi,editoled,
act  ufith the  indeTtfiorL to  kill it  wi:11.  obuiousl

ond the sco

i.

E=\

abl.e horrricid.e not arirouTttin
to iITurder ....."

(Emphasis supplied)

46.    In the case of Kzkar Szrigh v. State a/Rajds€han, reported in

(1993) 4 SCC 238, this Court held as under:-
"8.  The counsel cutempted ±o bring the cci,se within
Exception  4.  For  its  cxppticafiorL  all  the  coridj.fions
eTurrnerci.ted, therein in;ust be scrfusfied.
be com;miffied wilhou±

The; act Trunst
reTnedi±a.hen i.n a sud.den

in the hecil o asstorL on a sudden
wi:thou±     tl-e     o havin taken   undue
ad,ucLnda cnd the accused had not acted in a
cruel or u"sua,I TrLarmer. There there in:use be a
Trutual combct± or exclran blows on each oil-er.
And  lroweuer  sti h± the rst blow rouocation

esh blow  becorrtes a rovoccrfion.  The
bl.ood  is   citread, heated  or  wa:rTn,s  u a±   ewe
subse uerit strolce. The voice o recLsorL is lceard, on
neitlrer side i:n the heat o assion.  There

cmit   to    a ortiorL    befu)eerL    1:heTn    res ective
Tees 0 blcme with re ererLce to the stake o

a± flue coTTt:mervcernert± o but it lil:ust occur as
a corLse uerLce o a sudden h:i i.e.  Tn;utual coiTlhcit
arLd not oile side track. It TrLatters not whn± the cci.use

uarTel is wluefher real or ima or who
drcows or strikes rst. The strike o the blow T"ust be
without an i:n±erttion to  kill or seriousl
other.  I two  TnerL start an.a one o theTn is
uno:rTned. whil.e t:he other uses a decrdl Wecl.
orLe who uses  such wea on Tn,us± be  hal.d to  love
talcen   an   undue   crdvarita e    derl. him   the
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ertfifle:merT±   ±o   Bxce tton   4.   Tru.e   the   runmber   o
wounds is rvct the criteri,on but the osi:fion  o
accu,sed a.nd thi3 dececrsed. u)tth re and to their ci.ms
used the  iTLa,rmer  o com.bcit in:us± be  ke i in lnind
wlcerL a

qS

hen 4. Vvhen the deceased u)as
r]o± a:rrrued but the accu.sed was ci.nd. caused. in unes
to the  deceased, wi:th results the Exce tion 4

ecl to Secti,on 300 is exce ted. cmd the o eTIces
coi"ndted would be orLe o iTi;under.  9. The occasion

sudden uaITel Ti"st nat ond be sudden but the
assaulted TITust be orL an e
erLce cti I,east cid the onset. This is s ecidll

where the c[flack is made wi±h dan erous wea
Thlhere the d.eceased was uno:rTrued, and did, not cause

to the accu,sed. el)en a sudden
uanel i. i:he cLcc:u.sed. has i:n i.cted bloujs on the

deceased tion    4    i,s    Trot    ci,flracted    ci.nd
coTiwissiorL i"IAst be oTte o Tn,under uivislrable under
Section 302.  8 attTactin Exce tiorL 4 it is
rLecessci, t:hat blows  should be exc:hn:n ed, el)en i

do rLof all nd, their tcIT,e±.  Even i
reTTued;ita,ted, cnd, sndderL i:he i:ns1:rwrLerit or

mci,Tmer  o retcthafion be ortiorra±e to
theo eiLce cnd  cruel.  cnd  dcLn erous  i.n its
rl-ature t:he   cLcc:used   carmof   be rofected  under
ExceDti.on 4 ...."

(Emphasis supplied)

47.    rITLis Court, ±n the case ot Suraln Singh v.  State  oof Pukyab,
reported in (2017) 5 SCC 796 has observed tha.t:

"Th;e hel tion 4  cc[n be i:rwolced i. decith is
caused without remedi±a±ion irL  a  sudderi,

wifhou± the 0 havin ±ak.erL undue
aduanda e or acted. in a. c:ruel. or urunsual Tri.cLrmer

h± in:ust have been with the erson killed.. To
ci,  case wit:hi:n Exce then 4 all the in redieri.ts

TrLe"±ioned i:n it in:ust be It i.s to be noted that
the" h±" OccurTin in, Exce tiorL 4 to SectiorL 300
is not de ned, i.n IPC ......... A h± is a combcit betweerL
two   cnd.  Tirore eTsorLs  whether  wi:fh  or  wi.thout



Wea ons. It is rrot ossibl,e to enunc±ctie an eneral
rule  cl,s  ±o w___jigl  shall  be  deeined.  to  be  a sudden

aTrel. It is a uestion o cnd. whether a ucLTrel
iys. ±su_dden or rot in:ust necessaril endu on the

rot)ed each  case.  For  the  a liea±ion  o
tion 4 it is irot su gi_end to show thai there was

a sndderL clrrel cmd t:hi3re was no remecti±a:tion. It
mz/st rther  be  shown tha:i the  o 1ras  not
takerL undue cidvan±a e or acted in a cru.el. or unusualiv

•-_a-

TnaTmer. The ex ression "and:ue aduaIT±a e" as used
in the rovisi.on TTtecms "un r crdvaIT±a

(Emphasis supplied)

48.   Section  304  of the  IPC  prescribes  the  punishment for  culpable

homicide not amounting to murder. Part I of this Section provides
that if the act by which death is caused is done with the intention
of causing death, or causing such bodily injury as is likely to cause
death, then the punishment may extend up to imprisonment for
life.  On the other hand, Part 11 of Section 304 provides that if the

offending act is done with the ]mowledge that it is likely to cause
death, but without any intention to cause death or to cause such
bodily injury as is likely to cause death, then the punishment may
extend to imprisonment for ,10 years.

49.     The  High  Court  considered  only the first part of Excapfz.on 4 to

Section   300   of  the  IPC.  This  part  refers  to   the  absence   of

premeditation in a sudden fight arising from a sudden quarrel in
a heat of passion. However, it does not end there. The exception
further requires  that the  offender must not.have taken undue
advantage or acted in a cruel or unusual manner. Having regard
to the manner in which the assault was carried out, could it not
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be  said  that the  offender i.e.,  the  appellant-herein  took undue
advantage  a]`id  also  could  be  said  to  have  acted  in  a  cruel  or
unusual manner. The deceased was unarmed, it was not mutual
fight between two individuals that would bring the case within the
ambit of Excepfi.o7i 4. The deceased was absolutely harmless when

the appellant inflicted injuries all over his body indiscriminately.

T``

50.    Therefore, if at all the High Court intended to extend the benefit

of any of the Exceptions to Section 300 of the IPC, it ought to ha.ve

considered Excaptz.o7i  I  of Section 300  of the IPC.  However,  it is

not  necessary  for  us  to  delve  into  Exceptio7i  I  i.e.,  grave  and

sudden    provocation    since,    we   ha.ve    already   reached   the
conclusion that the case in hand is, one of no legal evidence and

therefore,  the  appellant  deserves  to  be  acquitted.  We  refer  to

Exceptzori I merely to illustrate that, if at all, it was this exception
that  could  have  been  examined.  It  is  alleged  that  while  the
appellant  and  the  deceased  were  consuming  alcohol  at  the
deceased's   residence,   the   appellant   showed   the   deceased   a

photograph  of his  girlfriend.  The  deceased  allegedly  made  an
otoscene re:mark, " get your girlfriend to mg place cnd. leave her uji±h
77te /or  o7ie  7right."  Such  a  statement  might  have  provoked  the

appellant, who then picked up a vegetable-cutting knife lying in
one comer of the house and inflicted injuries upon the deceased.
This aspect could have been considered in that context.

C. CONCLUSION
51.     In  the  overall  view  of  the  matter,  we  are  convinced  that  the

Impugned Judgement passed by the High Court of Chhattisgarh
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in  Criminal  Appeal  No.   1538  of 2021  dated  16.01.2025  is  not

sustainable in law.

52.    In the result, this appeal succeeds and is hereby allowed.

53.    The appellant is acquitted of all the charges,  and he be set free
forthwith if not required in any other case. The bail bonds stand
discharged, if any.

54.    The Registry shall circula.te one copy each of this judgment to all

the High Courts.

New Delhi:
4fu August 2025.
Sr+L   L,

(J.B. Pardiwala)

=E-
(R. Mahadevan)

•......... J.

• . . " .J.
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