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S.B. Criminal Miscellaneous Bail Application No. 2963/2025 

Rajdev Meena S/o Dharampal Meena, Aged About 19 Years, R/o 
Gram Babeli Tehsil Reni Thana Rajgarh, District ,41war, Rajasthan 
Presently Residing At Flat No. A-406, A Block Fourth Floor, Chief 
Minister Housing Scheme For Teachers And Praheri, Sector 26 
Pratap Nagar, Thana Pratap Nagar, Jaipur, Rajasthan. (Presently 
Accused Petitioner Confined In Central Jail, Jaipur). 

Versus 

State Of Rajasthan, Through PP 

----Petitioner 

----Respondent 

For Petitioners) 

For Respondents) 
For Complainants) 

Mr. Deepak Chauhan 
Mr. Pulkit Raj 

Mr. N.S. Dhakar, PP 
Mr. Kunal Sharma 
Mr. Vaibhav Pancholy 

HON'BLE MR. JUSTICE ANIL KUMAR UPMAN 
Order 

07/03/2025

1. The instant bail application has been filed under Section 483 

of BNSS on behalf of the petitioner, who has been arrested in 

connection with FIR No.741/2024 registered at Police Station 

Pratapnagar (Jaipur City(East)), District Jaipur City (East) 

(Rajasthan) for the offences punishable under Sections 64(1) of 

BNS and Section 3/4 of POCSO Act. Later on, police filed charge-

sheet in this matter for the offences punishable under Sections 

64(1) & 87 of BNS and Section 3/4 & 5j(ii)/6 of POCSO Act. 

2. Learned counsel for the petitioner submits that petitioner has 

falsely been implicated in this case. Counsel submits that petitioner 

has been made accused in this case in exercise of power under 

Section 358 of BNSS (corresponding to Section 319 of Cr.PC) by 

learned trial Court. Counsel submits that in order to ensure 
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. presence of the accused pe,f~oner, he was called through 

_ summons, in pursuance of which, he surrendered before the 

learned trial Court and moved bail application but surprisingly, his 

[CRLMB-2963/2025] 

bail application was dismissed contrary to the settled proposition of 

law. It is argued that while .answering areference question in the 

case of Manohar La/ Saini and Ors, versus The State of 

Rajasthan (D.B. Criminal Revision Petition No.382/2014, decided 

on 02.12.2015), it was observed as under:-

"6Y.  If the Court has taken cognizance against a person at 
the stage of Section 319 ~ of the Code, summoning the accused by 
bailable warrant would be analogous to grant of bail. If the accused 
has appeared not only on the first date but also continues to 
appear on all subsequent dates in conformity with bail bond 
furnished by him and surety executed in support thereof, the court 
ought to refrain from sending him to jail subsequently without 
there being any supervening circumstance. If the court at later 
stage decides to send him to jail, it must conform to certain judicial 
norms. There must be some cogent and valid reasons requiring the 
court at a later stage to send the accused to the jail. " 

3. Counsel submits that the co-accused Kuldeep who was initially 

charge-sheeted, has already been granted benefit of bail by this 

Court. Petitioner is in custody since 18.02.2025 and trial will take 

considerable time in its conclusion. Further custody o ~~_ ~~,~ 

petitioner would not serve any fruitful purpose. /~ ~ `~~~. `~'~ 

t :',S z~; 4 ~ 
~~; 

4. Learned Public Prosecutor assisted by learned counsel fotz he,~y

  `~~ complainant vehemently opposes the submissions made by co~rt~eT~"~Jj 

for the petitioner. 

5. I have considered the contentions. 

f 

6. Having regard to the totality of the facts and circumsfan 

the case; considering the arguments advanced by learned counsel 
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~~ 
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. for both the parties, especiall~t~e fact that petitioner has been 

made accused in this case in exercise of powers under Section 358 

of BNSS; he was called through summons so also considering the 

observations made by Hon'ble Division Bench while answering the 

reference question in case of Manohar La/ Saini (Supra); 

co-accused Kuldeep, against whom initially, charge sheet was filed, 

has already been granted benefit of bail by this Court as well as 

looking to the period of custody, but without commenting anything 

on the merits/demerits of the case, I deem it fit and proper to allow 

this bail application. 

7. This bail application is accordingly allowed and it is directed 

that accused-petitioner -Rajdev Meena S/o Dharampal Meena 

shall be released on bail provided he furnishes a personal bond in 

the sum of Rs.50,000/- (Rupees Fifty Thousand only) together with 

two sureties in the sum of Rs.25,000/- (Rupees Twenty Five 

Thousand only) each to the satisfaction of the learned Trial Court 

with the stipulation that he shall appear before that Court and any 
f; 

court to which the matter is transferred, on all subsequent dates af tcs~,•~,-~ ~ 
~; ~--- _ . 

hearing land as and when called upon to do so. ~~- ~. . 
'u" j9r~ '~sl 

\ ++~~;'~ 
8. Th'e observation made herein above is only for decision of t~ie~ ~:~a 

~`~ :~  ' . 
"~' f~~ %-

instant bail application and would not have any impact on the. trial~= ✓ 

of the case in any manner. i 

9. This Court has time and again observed in many cases''ffiat~ ~~ ~: 

the accused persons who appear before the learned trial courts in 

pursuance of summons or bailable warrants issued against them, 

are taken in custody without there being any supervening 

circumstances and valid reason, which in my considered opinion is 

1 
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t 
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. not justified as summoning an'_ cciised by bailable warrant would 

- be similar to grant of bail and he should be released on bail un ess 

there are some valid or exceptional reasons for denying the same. 

In the instant case as well, the petitioner appeared in pursuance of 

bailable warrants and thereafter moved a bail application before the 

learned trial court. However, same was dismissed and the petitioner 

was sent to judicial custody without there being any valid reason 

and contrary to the observation made by Hon'ble Division Bench in 

the case of Manohar Lal Saini. Such practice adopted by learned 

trial courts in sending the accused persons behind the bars on 

their appearance on summons and bailable warrants without there 

being any supervening circumstances and valid reasons is not in 

consonance with the observations passed _b_ y Hon'ble Division Bench 
- --~- — ---- a 
in the ca: a of Manohar Lal Saini (supra) and therefore,f this Coum 

feels it expedient to direct circulation of copy of order dated 

02.12.2015 passed in the case of Manohar Lal Saini (supra) while_ 

answering the reference question by Hon'ble Division Bench, 

among all judicial officers of Rajasthan State Judiciary for reading 

and making compliance of the observations made therein. 

10. Registrar General is to ensure strict compliance of the ab~ ve 

directions. 

LALIT MOHAN /28 

•s J.3 t C°~ 

?rsit~f~= ~:~,1 ~?;Ft~ 

-. ~~~ 

(ANIL KUMAR UPMAN),J 



IN THE HIGH COURT OF JUDICATURE FOR RAJASTHAN A. 

JAIPUR BENCH JAIPUR 

S. B. CRIMINAL REVISION PETITION N0.  ~ 820'14 

1. Manohar Lal Saini S/o Sh. Goru Ram Saini 

2. Dinesh Kumar Saini S/o Manohar Lal Saini 

3. Umesh Kumar Saini S/o Manohar Lal Saini 

all r/o Bajaj Gram (Sanwali) Sikar. , 

....Accused- Petitioners 

Versus 

The State of Rajasthan. 

***W 

Non-petitioner 

5. B. Criminal Revision Petition 

Under Section 397 and 401 Cr.P.C. 

read. with Section 482 Cr.P.C. and 

483 Cr.P.C. in order dated 6/3/2014

passed by Sh.Shailendra Vyas, RHJS, 

Additional District and Sessions 

Judge, No.3, Sikar in Sessions Case 

No.127/2012 issuing bail e 

warrant of Rs.20,00.0/- against the 

petitioners after. taking cognizance' 

Under Section 319 Cr.P.C. but 

~ ~ 
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observing that if the accused will 

surrender then they will sent behind 

the bars. 
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IN THE HIGH COURT OF JUDICATURE FOR RAJASTHAN 
BENCH AT JAIPUR 

ORDER 
IN 

D.B. Criminal Revision Petition No.382/2014 

Manohar t_al saini and others vs. The 
state of Rajasthan 

Date of order :.: 02.12.2015 

Present 
Hon'ble Mr. Justice Mohammad Rafiq 
Hon'ble Mr. Justice Prakash Gupta 

~, 

Shri a. K, Gupta, Senior Counsel, with 
Ms. chandrakala sahu R
Shri eiri Singh sinsinwar, Senior Counsel, with 
Shri Hrendra Singh, 
shr`i S.C. Gupta, Shri Sanjay Sharma, Shri Vijay Punia, 
Shri' ohruv Atrey, Shri om Prakash M. ohand and 
or. ntithlesh Kumar, counsel for petitioners 

Shri Anurag Sharma, Additional advocate General with Shri Aniroodh 
Mathur, or. Abhinav Sharma, Shri. Anil Upman, Shri Ashvin Gary, Shri 
chandrabhan Gupta, Shri sudesh saini, Pulil,ic Prosecutor, Shri a.s. 
aaghav, Public Prosecutor and',shri v.s. Godara, Public Prosecutor, fior 
respondents 

//2eportable// 
By the Court:-

,~~.,. ,~ 

~~i—S~~V9~C'If`-i 

t 

upon a reference made +b`y ~a:,; s'ngl e Bench of thi s 

Court, instant matter - ,has' been placed before the 
,. 

Division Bench for,..:•answe'ring `the•, referred question. 
I 
Reference arises out of revision petition, whic

h
h has 

ben preferred by three petitioners, namely, Manohar 

Lal saini , Di nesh.. I<uniar~ e'$ai ni,~, Viand umesh Kumar s~ai ni , 

challenging the order dated, 06.03;.LL2014 passed by the 

court of Additional~'District and Sessions Judge 'No.3, 
` a 

il<ar, passed on_, the application of the complainant 

filed under section - -3:19 of. _:the Code of Criminal 

procedure (for short, 'the code:,), vide which the icourt 

has taken cognizance against diem. While the charge-

sheet was filed by the police against other accuseld for 

offence under Sections 143, 323, 341 and 302 IPC,, the 

Investigating Officer kept investigation pending 

~gainst three petitioners under section 173(8) of the 

Code. !_earned trial court, hota~ever, taking into 
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consideration statement of prosecution witnesses, found 

that prima facie case was made out to join them as co-

accused. It therefore took cognizance against them and 

summoned them by i ssue of bai 1 abl e warrant i n the sum 

of Rs.20,000/- each. Apprehending that in the event of 

their appearance on 09.04.2014 before the trial ~ urt, 

they may be sent behind the bars, the petitioners have 

approached this 

court not 

court for a direction to the trial 

to send them to jail when they appear before 

t after execution of the bailable warrants by the 

furnishing bail bonds and sureties, and 

continue their Bail till conclusion of the 

2. when the matter was" listed before the s Ingle 

Bench on 26.03.2014, learned Single judge, on the 

request of learned counsel, for petitioner, directed the 

Registry to place the same before Hon'ble the Chief 

justice for appropriate orders. The Hon'ble Chief 

justice by order dated 04.04.2014 required the Deputy 

Registrar (7udicial)~ "to lay ,.the matter again before 

him with overall background „ if' any, necessitating 

judicial scrutiny by a ,Larger Bench, as seemed to be 

uggested.". The Deputy Registrar "(judicial) prepa"red a 

etailed note and submitted it..before;;Hon'ble the chief t> 

ustice on 18.04.2014, whereupon the matter was ordered 

to be laid before the~Division Bench. The Division 
f 

Bench, faced with the situation that no question was 

framed by the Single Bench, to be answered b~ the 

Larger Bench, by order dated 28.05.2014, again directed 
--~ 

the Registry to place the revision petition before •the 

learned Single judge, with request to frame the 

question, which he proposes to be answered by the 
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Larger Bench. It was thereafter that learned Single 

S,'quttr ,, cif 
~  wr~~~,W 
w4~e 

judge, by order dated 16.10.2014, formulated the 

question in hindi for reference to the Larger Bench, 

which, when translated into english, means whether bail 

of an accused summoned by bailable warrant, upon his 

appearance before the court, can ,be cancelled or he 

should be allowed to continue on such bail till 

conclusion of the trial? 

3. we have heard learned counsel for the 

larties. we have also heard learned counsel, who have 
appeared in response to general notice issued to the 

Members of the Bar, requesting them to address the 

court on the aforementioned question. 

4. we havi ng,.,tal<eh note ~~of the factual context 

in which learned counsel have, addressed the court, deem 

it appropriate to slightly recast the question, though 

substantially retaining i't's, purport, for our answer, in 

the following terms:-
! 

"whether an accused of non-bailable offence; 
summoned through„ bailable warrant by the trial 
court, invoking its power under section 319 of the 
code, can, in the event of his 'appearance before the 
court, be sent behind the bans`~or should be allowed 
to remain on bail till conclusion of 'the trial?" ~ 

5. Shri ,A.IC. Gupta, learned: Senior Counsel 
i 

pearing for peti.tioners,; has,~argued° that Section 204 

of Chapter XVI of the Code i's, the only provision ii the 

Code, which provides_ for issue of process, and section 

205, the provision immedia~tel'y figuring thereaifter, 

empowers the Magistrate, who issues summon 'to accused, 

to dispense with his personal attendance and' permit him 

o appear through his pleader. If accused appears in 

Iesponse to bailable warrant 

cannot be said that such 

issued by the court, it 

warrant was issued onl
y
y for 

t 
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the purpose of securing his appearance on a particular 

day or date. yearned Senior Counsel in this behalf 

referred to provisions contained in Chapter vz of the 

Code, especially Sections 70 and 71 thereof. section 70 

as related to form, of warrant of arrest, its` sub-

section (1) provides that every warrant of arrest 

issued by a Court under this code shall be in writing, 

signed by the presiding officer of such Court and shall 

bear the seal of the Court. sub-section (2) of Section 

70 of the code provides that every such warrant shall 

remain in force until it is cancelled by the Court 

which issued it, or until it is executed. 

6. learned Senior Counsel laid emphasis on the 

words "until otherwise directed" appearing in Section 

71 and also in Part Iz of Form No.2 and submitted that 

only purpose of the bailable warrant even in a case 

involving non-bailable offence, is to secure presence 

and regular attendance: of the accused, to face the 

trial. Having furnished required bail bonds and 

sureties, if the accused appears and continues to 

appear before the court on the dates fixed therein, 

there is no reason, why the accused should again be 

required to separately apply for' bail, as such bail 

onds and sureties submitted by him, would be valid, 

of only fur the first date of appearance but also on 

all future dates "until otherwise directed" by the 

court. summoning •of an accused in a non-bailable 

offence by a bailable warrant, in view of the aforesaid 

provisions, is a valid exercise of discretion by the 

ttrial court, after taking into consideration nature of 

offence vis-a-vis nature of evidence. when the 

discretion has been lawfully exercised by the trial 
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court, bailable warrant cannot be cancelled and accused 

cannot be sent behind the bars. 

7. Learned senior counsel argued that once the 

court has decided to summon an accused by bailable 

warrant, its decision to send the accused behind the 

bars for his appearance, would amount to reviewing its 
i 

earlier order, which is barred by 5ect~on 362 Code 

However, the court is always at liberty to pass any 

other direction if it finds a substantial reason for 

doing so. Brit before doing so, the court must ;fully 

adhere to the principles of natural justice - namely -

provide an opportunity of hearing to the accused and 

pass a reasoned order.: 

8. 5hri A.I<. Gupta, learned Senior counsel, 

further argued that .a single Bench of this Court in Om 

Prakash Mund and Another vs. State of Rajasthan - 2014 

I(3) RLw 2662 (Raj.), re.l.ying on earlier judgments of 

the Single Bench of this court in Roop Singh vs. fState 

of Rajasthan, S.B. Criminal Misc. Bail Application 

 X0.1076/2013, decided on. 20.02.2013 and Income Tax 

officer Central circle-z,, 7aipur vs. Copal ohamani, 

1988 (1) RLw 84, decided on 07.01.1987, held that 

 purpose of issuing bailable warrant at the stage of 

issue of process ins• to procure• presence of the accused 

before the court and that the' court at that stage does 

not decide the question of bail and that mere issuance 

of bailable warrant, cannot be a reason to grant bail 

if the offence is of serious nature and that the 

accused has to separately apply for bail to the court. 

The judgment of the single Bench in orn Prakash Mund, 

supra, was challenged before the supreme Court by 

filing Petition for Special Leave to Appeal (Crl.) 
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No.9220/2013. The Supreme Court granted leave in; that 

matter and finally set aside the judgment and directed 

that subject to appellants surrendering before the 

trial court and furnishing their respective bail bonds 

d_ 

.~ ; 

kY:iZ3 t~.~ 31 7 ^41~rD 

eiw:c~ ~ ~utylgl+~ files, 
  J 
~I<7~'C 

'in a sum of Rs.20,000/-, with two sureties each iin the 

like amount, to the satisfaction of the trial court, 

they shall be released on bail pending disposal by the 

trial court. The law laid down in that judgment has 

thus not been approved by the Supreme Court. 

9. Learned senior counsel, in support of his 

arguments, has also relied on judgment of this Court in 

Sasaram vs. State of Rajasthan - 1990 RCC 321, Prakash 
i 

vs. State of Rajasthan - 2005 (5) W.L.C. (Raj.) 641, 

Charan Singh vs. state - .2010 (1) RCC 456, Anil Sogani 

vs. state - 2013..(1) Cr.L.R. 455, Gokul Meena vs. 

State - 2013 (2) RCC 646, Shravan and others vs. State 

- S.a. Criminal sMi'scell~aneous Petition No.1893/2012, 

decided on 22.01.2013. It is argued that in all these 

cases, this court has taken the view that once the 

'accused of non-bailable offence has been summoned by 

bailable warrant, he 'until otherwise directed' by the 

court, continues to remai;li 6n bail, which approach is 

in conformity with judgments of the Supreme Court in 

Inder Mohan Goswami and Another vs. State of 

uttaranchal and others - AIR 2008 5C 251 (1), 

Raghuvansh ~ewanchand Bhasin vs. State of Maharashtra 

and Another - AIR 2011 SC 3393 and vikas v, state of 

Rajasthan, (2014) 3 SCC 321. 

10. Shri S.C. Gupta, learned counsel appearing 

as intervenor, has argued that if a Magistrate, having 

taken cognizance either with reference to section 204 

'or even Section 319 of the Code, issues bailable 
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warrant, it cannot be presumed that he did so only for 

the purpose of securing attendance of the accused, by 

postponing the decision to put him on bail for a later 

point of time. once the court decides to summon any 

accused by bailable warrant, that implies that the 

court intends to require him to appear before it on the 

given date and any date fixed thereafter in that matter 

till proceedings continues. Thus, summoning of an 

accused by bailable warrant would be as good as 

granting bail to him, subject to the condition of his 

appearance before the court, on the first date and on 

other dates fixed thereafter, unless otherwise 

directed, which can be done only for a valid reason, 

such as when accused does not furnish bail bonds and i 
sureties and has, not appeared on the given date or 

violated any other condition stipulated in the bail 

bond or if subsequently it comes to notice of the court 

,that the accused is habitual offender or has tempered 

with evidence or: intimidated the witnesses. In 

substance, the submission of shri s.C. Gupta, learned 
I 
counsel appearing as. intervenor, is that the court can 

send an accused to jail, who has been in the first 

instance summoned by bailable warrant in a non-bailable 

case only if any of the parameters applicable to 

cancellation of bail are attracted. 

Z1. It is argued that accused can be summoned 

for appearance only after cognizance for offence has 

been taken against him and it is at that stage that the 

court has to decide whether the accused should be 

summoned by bailable or non-bailable warrant. If the 

court has summoned an accused by bailable warrant, such 

warrant is not issued only for the purpose of securing 
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his appearance but it is a conscious decision of the 

court. If the prosecution later wants an accused 

summoned by bailable warrant to be arrested, its remedy 

is to apply for cancellation of bail seeking his arrest= 

but before any such ,order i s passed by the court„ the 

a 
accused has right to be heard. This is because when the 

_~ court has summoned an accused by bailable warranit, it 

cannot be assumed that the court has acted mechanically 

and without due application of mind. yearned counsel in 

~ this connection has relied on judgment of the supreme 
~i;' I 

court in M/s. Pepsi Foods std. and Another vs. special 

judicial Magistrate and others:- AIR 1998 SC 128, and 

argued that the Supreme court in that case has observed 

that summoning an accused in criminal case is serious 

matter and that criminal law cannot be set into motion 

~~~~ as a matter of course. The order of the Magistrate 

" ,,;~. ~,F
j 
summoning the accused, must reflect that he has applied ~ t'̂ ~ 5.. 

i.a 
^ai~his mind to the facts of the case and law applicable. 

;~s~,=% 12. It is argued that if the court, after due :;_ ; 
~`=,••• application of mind, decides to summon an accused by 

•~`-~~-~ 4ailable warrant, sending him to jail later on would 

antamount to converting such bailable warrant into 

ion-bailable warrant: It would be highly unfair to the 

accused and no court should be party to such unfair 

play. It would prejudice the right of personal liberty 

of the accused as enshrined under Article 21 of the 

constitution as lie would` thereby be deprived of the 

right to apply for pre-arrest bail under section 438 of 

the Code and also avail remedy under Section 482 of the 

Code. The purpose of the court to summon an accused by 

whatever mode, viz., by summon, bailable warrant or 

even non-bailable warrant, is to make him face enquiry 
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or trial. once he has in response to bailable warrant, 

appears and undertakes to appear on all subsequent 

dates, there is no justification then to send him to 

jail. 

13. Relying on judgment of the Supreme Court in 

adalat Prasad v5. Rooplal Jindal and Others - (2004) 7 

scc 338, learned counsel argued that a court, by virtue 

of the bar contained in section 362 Code, has no power 

to review its own order. If the court has issued 

bailable warrant in the first instance, it has no ,power 

to change the same unless there arise in the meantime 

certain supervening circumstances to justify such 

deviation. While doing so, it is obligatory to serve a 

notice on the accused and provide. him opportunity of 

hearing. Even in a'case where negative final report 

submitted by the police is accepted after hearing 

complainant but in absence of the accused and such 

order is challenged further, the law requires that 

accused should be afforded opportunity of hearing. same 

analogy should apply when. an accused is summoned by 

uailable warrant in a warrant trial. 

14. t_earned counsel argued that Section 437 of 

the Code is not applicable to cases where accused is 

summoned by bailable warrant. The word 'appears' 

mentioned in section 437 Code, only applies ;where 

accused surrenders or voluntarily appears before the 

court. such accused- can obtain bail even in a; case 

where cross-cases are registered by the parties and 

complainant of one case, can be accused in another case 

and may be present in the court when the cross-case is 

t' aken up. t-tad the i ntenti.on of the l egi sl ature been to 

require a person, summoned by bailable warrant, to move 
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for bail under Section 437 Code, it would have 

certainly provided so. 

15. Shri Vijay Poonia, learned counsel also 

appearing as intervenor, referring to Form ~ No.2 

appended to the Second Schedule of the Code, argued 

that bailable warraht is valid not only for the date 

fixed for first appearance of the accused but for all 

future dates, which is clear from the very language 

"until otherwise directed". This language has been 

;directly lifted from Section 70(1) of the code, and is 

therefore clear manifestation of legislative intention. 

Section 87 of the Code even empowers the court to issue 

warrant of arrest 'in lieu of, or in addition to, 

summons, but that too happens if either before the 

issue of such summons; or after the issue of the same 

but before the time fixed for his appearance, the Court 

sees reason to believe that the accused has absconded 

;or wi 11 not obey the summons; or i f the accused fai 1 s 

Ito appear even after service of summon and is unable to 

';offer any reasonable excuse for such failure. Sub-

section (5) of section 204. of the code stipulates that 

nothing contained therein shall be deemed to affect the 

provisions of Section 87. Thus the provisions contained 

n section 87 and the provisions relating to issue of 

process, both have to be read together. 

16. It is argued that even Section 167 of the 

;code does not give any power to the court to send a 

person, who has been summoned by bailable warrant, to 

judicial custody. The purpose behind all these 

provisions is to safeguard personal liberty of a 

citizen, which he cannot be deprived of, without due 

procedure of law. Sectior. 438 of the Code gives such 
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liberty to the accused to apply for anticipatory bail. 

If the Court, despite having summoned the accused by 

bailable warrant, later sends him to jail, this 

valuable right of the accused would be nullified. 

Citiny judgments of the Supreme Court in Raghuvansh 

~ewanchand Bhasin vs. state of Maharashtra and Another 

- AIR 2011 SC 3393 and sundeep Kumar Bafna vs. state 

of Maharashtra and Another - AIR 2014 SC 174.5, learned 

counsel argued that the supreme Court has been 

consistently maintaining that the accused should not be 

summoned, as far as possible, in the first instance, by 

non-bailable warrant. If the opposite view is upheld, 

it will wash out the effect andrfrustrate endeavour of 

the supreme Court to '•safeguard liberty of the citizens. 

17. Shri Biri Singh Si~nsinwar, learned senior 

Counsel, citing judgment of the supreme Court in 

Novartis AG vs. union of India and others - (20:13) 6 

5CC 1, argued that in order to ascertain intention of 

the legislature in providing for a particular 

provision, its legislative history is a useful 

guidance. He referred to Section 204 of earlier Code of 

Criminal Procedure, 1898, which pertained to issue of 

_process referred to in second schedule thereof, where 

the power of Magistrate issuing the summon was governed 

by categorization of offences .on the basis of their 

gravity. The first category included offences tvherefor 

summon was to be i ssued i`n the first i nstance. second 

category contained the offences where the warrant was 

to be issued in the first instance. Second category was 

(1) where fourth column of the Second Schedule provided 

that for every summons case, with the exception of 

specifically indicated offences, the Magistrate, shall 
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in the first instance, issue summons; (2) for every 

warrant case, except for the specified offences 

indicated, the Magistrate shall issue warrant. Thus in 

the earlier Code, Magistrate or the court, issuing 

process was left with no discretion whatsoever as~to by 

what mode the accused should be summoned. The 41St Law 

commission in in chapter xvzl of its report submitted 

in 1969 recommended for removing this anomaly so as to 

empower the Magistrate taking cognizance of offence to 

even issue summons in a warrant case, rather than 

issuing warrant every case, for attendance of the 

accused, if he thinks fit,. Th.e recommendation of Law 

Commission was accepted :and the second schedule was 

completely omitted. 

18. It i s argued that at the time of i ssuance 

of process either with reference to Section 204 or 

section 319 of the Code, entire material, which is 

sought to be used against accused is already before the 

,court, and therefore if the court has required the 

accused to appear before it by issuance of summon or 

'bailable warrant, ther..e is no, justification then for 

the court to send such an accused behind the bars in 

the event of his appearance. Learned senior counsel in 

particular submitted that at the stage of 319, there 

are two sets of evidence, first set of evidence is 

based on investigation carried out by the police 

itself, which has not found substantial material to 

proceed against accused and second set of evidence is 

based on statement of witnesses or the evidence brought 

before the court, 

circumstances, 

alleging to the contrary. In such 

if- the court having applied its mind, 

decides to summon the accused by bailable warrant, it 
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would be ton harsh to later send such accused to~ jail 

qn his appearance. 

19. 5hri om Pral<ash M. Dhand, learned counsel 

appearing as intervenor, submitted that in the old code 

of criminal Procedure, an accused for the purpose of 

committal, even if on bail, was required to be ~tal<en 

into custody but now in the new Code, once, bail is 

granted to an accused, at stage of the investigation or 

immediately after cognizance by the court, that bail 

would remain valid throughout the trial. Bail is 

granted only once and if the court has decided to 

a 4~ R U 

.- >=Y ~ _! 

r4 i ~ : :'' 5i c Tom' 

a~-rt ~*~ ~vl~l~tiu ~#Ya, 

summon an accused while 'i'ssui•ng process whether ,under 

Section 204 or 319 of the. Code, by bailable war, rant, 

this is a conscious decision of the court to le't him 

free on bail and such bail would` remain valid 

throughout the trial. While referring to provisions of 

section 71 of the Code, learned counsel argued that the 

word "attendance" used therein is not synonymous with 

.the word "appears" in section 437 of the Code. ~It is 

itherefore not correct to argue that the accused ;would 

be required to apply for bail under Section 437 of the 

code even when he has been summoned by bailable warrant 

by the court. yearned counsel, in support of his 

submissions, has relied on judgment of the Supreme 

court in Dharam Pal and others vs. state of Haryana 

and Another, AIR 2013 SC 3018, wherein it was held that 

a Court of Sessions can, with the aid of section 193 

Cr.P.C., proceed to array any other person as accused, 

and summon him for being tried even if the provisions 

of Section 319 Cr.P.C. could not be pressed in service 

at the stage of committal. 

20. Dr. Mithlesh Kumar, learned counsel 
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appearing as intervenor, relying on judgment of the 

Supreme Court in Vaman Narain Ghiya vs State Of 

Rajasthan - (2009) 2 scc 281, submitted that the 

supreme court in that case has laid down the law as to 
i 
the meaning of "bail". Therein, the supreme court held 

that the law of bail, like any other branch of law, has 

its own philosophy, and occupies an important place in 

the administration of justice. An accused is not 

detained in custody with the object of punishing him on 

the assumption of his guilt. t.earned counsel also 

relied on judgment of the Supreme Court in Sanjay 

Chandra vs. CBI, (2012) 1 SCC 40, and argued that 

therein, the Supreme Court held that primary purpose of 

bail in a criminal case is to relieve the accused of 
I 

imprisonment, to relieve the State o~F the burden of 

Keeping him, pending trial, and at the same time, to 

Keep the accused constructively in the custody of the 

Court, whether before or after conviction, to fissure 

that he will submit to the jurisdiction of the court 

and be in attendance thereon, whenever his presence is 

required. learned counsel also relied on judgment of 

the supreme court in sudeep Kumar safna vs. state of 

Maharashtra and Another - AIR 2014 SC 1745, and argued 

that a person surrendering before the court shall be 

deemed to be in custody of the court and can be 

released on bail but if the court finds that he is not 

entitled to bail, the court is• bound to pass necessary 

orders for his judicial or police custody. The grant or 

denial of bail is regulated, to a large extent, 6y the 

Pacts and circumstances of each particular case. 

21. Per contra, Shri Anurag Sharrna, learned 

Additional Advocate General, submitted that the 

~~ 
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offences defined in the Indian Penal code and 

elsewhere, are broadly categorized as bailable and non-

bailable offences, and also as cognizable and non-

cognizable offences. Generally, the offences of grave 

and serious nature are cognizable and non-bailable. 

Trial of all offences is to be conducted in the 

presence of accused, is the mandate of Section Z73 of 

the Code. This is a principal of fair play and justice. 

To secure presence of the accused, the courts exercise 

various powers given under Chapter vI of the Code, 

which provides for process to compel appearance. This 

chapter is further divided into sub-chapters A, B, C 

and ~. Provisions contained in Chapter v2, including 

sections 71 and 72 of the Code, are meant to be pressed 

into service to compel appearance,. Section 71 of the 

Code stipulates that any court issuing a warrant for 

the arrest of any person, may in its discretion direct 

by endorsement on the warrant that, if such person 

executes a bond with sufficient sureties for his 

attendance before the court at a specified time and 

thereafter "until otherwise directed" by the court, the 

officer to whom •the "warrant is directed, shall take 

such security and shall release such person from 

custody. Repeated use of words 'any person' and 'such 

person' in section 71 of the Code indicates that the 

provision is meant for securing presence of not only 

accused but also any person which may include the 

witnesses, sureties etc. 

22. Learned counsel submitted that the lava that 

emerged after decisions of the supreme Court in Indra 

h9ohan Goswami and Another vs. State of uttaranchal and 

others - (2007) 12 scc 1 and Raghuvansh oewanchand 

J 
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Bhasin vs. State of Maharashtra and Another - AIR 2011 

SC 3393, is that the court should not be harsh in 

,issuing warrant of arrest in the first instance and 

should rather first adopt a lighter mode of issuing 

summons. only lastly the court may adopt the method of 

procuring attendance by issuing warrants. The court, 

while issuing the warrant, on Form No.2 of Second 

Schedule with reference to section 71 of the code, has 

the discretion to direct the police by endorsement on 

the warrant that if such person executes bond with 

sufficient securities and attend the court at the 

specified time, he may be released from the custody 

after execution of such security. If the offence is 

non-bailable and accused is brought before or appears 

before the court through any mode of compelling his 

appearance, the question of granting bail to the 

accused will still be~governed by provisions of Chapter 

xxxlll more particularly Sections 437 and 439 of the 

Code. Issuance of bailable warrants in the first 

;instance therefore does not decide the question of 

bail, which shall have to be dealt with under separate 

provisions on separate considerations. 

23. yearned Additional Advocate Generail, in 

support of his contentions, has relied on judgments of 

the supreme court in Income Tax officer Central 

Circle-i, ]aipur vs. Copal ohamani, supra. There are 

several stages when the accused is called by the trial 

court to face the trial, such as by invoking provisions 

of section 204 and 319 Cr.P.C. If the offences are 

bailable, provisions of Section 436 of the Code would 

be applicable for the purpose of bail. If, however, the 

,offences are non-bailable, grant of bail would be 
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governed by the provisions contained by Sections 437 

and 439 of the code, as the case may be, while adhering 

to section 81. 

24. t_earned Additional Advocate General' also 

relied on judgment of Allahabad High Court in ved-i Ram 

alias Medi Ram and others vs. state of uP & Another -

2003 Cri.L.7. 1084, and argued that column No.4, 5 and 

G of the First schedule of the code mentions about 

cognizable or non-cognizable offences, bailable or non-

bailable offences and by what court they are triable, 

respectively. Many offences are cognizable as well as 

non-bailable and made triable by Magistrate, for 

example Sections 379, 380, 381, 382, 384, 385 of the 

IPC. Therefore, no straight jacket formula can be 

devised for granting bail to ,accused of non-bailable 

offences, whether triable by- Magistrate or court of 

sessions. It is argued that though 

Constitution guarantees personal 

jndividual, which :cannot be 

following due process of law but at 

Article 21 of the 

liberty of an 

curtailed without 

the same time, the 

person on whom the accusation is well founded, can also 

not be set at liberty without passing through the 

arameters of granting Bail under the provisions of 

ections 437 and 439~Cr.P.C. 

25. The very fact- that Form No.2 in Second 

'"' , . i c'~~'i 

YI'•ritvT~r ~i*Fr K71~71Mrr ~d, 

Schedule, with reference to 

indicates that the accused 

court on the given date and 

section 71 of the code, 

shall' attend before the 

to continue so to attend 

"until otherwise directed" by the court makes it clear 

that the Court retains the discretion to even send him 

to jail. It is not mandatory for the court to release 

such accused on bail without his applying for grant of 
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bail and considering such application on the applicable 

parameters. zt is therefore that the accused of non-

bailable offence, who has been summoned by bailable 

warrant, while appearing before the court, slhould 
i 
simultaneously apply for regular bail. 

26. zt i s argued that the format of bai 1 bond 

for attendance before officer-in-charge of Police 

Station or a court during investigation or trial of an 

accused, as given in Form No.45 of the Second Schedule 

of the Code, is entirely different than the Formi No.2 

of Second Schedule, and thus Form No.2 refers to 

section 70 and 71 of the Code, whereas Form No.45 

refers to Sections 436, 436-A, 437, 437-A, 438(3) and 

441 of the Code. This thus clearly indicates that an 

accused, even if summoned by bailable warrant, has to 

necessarily apply to obtain regular bail. Generally, 

Form No.3 of Second Schedule is meant for bond and 

bail-bond after arrest under a warrant. 

27. t_earned Additional Advocate General further 

submitted that section 437 of the Code is applicable 

not only in cases where a person accused of commission 

of non-bailable offence is arrested or detained by a 

police officer but also applies to a situation where 

such accused "appears" or "is brought before a court". 

An application under Section 439 of the Code for grant 

of bail pending trial can be maintained even when 

accused appears before the court in response to summon 

or bailable warrant for his appearance and while so 

appearing, he would be deemed in custody of the court 

under the provisions of chapter xxx=z= of the code. 

summoning an accused by summons or bailable warrant 

even in a case involving non-bailable offence is merely 

.~ 
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a mode of securing presence of accused in the ,first 

instance, which is a one time exercise. once the 

accused appears before the court in response to summons 

or bailable warrant, thereafter it is discretion of the 

court whether or not to release him on bail or to send 

him in jail. He, while so appearing, therefore, should 

simultaneously apply for bail. 

28. 5hri Abhinav Sharma, learned counsel 

appearing as intervenor, argued that the reference has 

to be negatived as the issuance of process at the state 

of section 319 of the code is merely a mode of 

summoning the accused against whom there is sufficient 

material available to secure his conviction and; thus 

the summoning by way of summons/bailable warrants/non-

bailable warrants remains only a mode of securing the 

presence of the .person so summoned. Learned counsel 

argued that since the reference is defective and 

incomplete, it is not required to be answered. This 

also because the reference does not proceed on 

'difference of opinion between two Benches of this 

court. zt is also not clear from the terms of the 

reference as to precisely in what context the answer is 

sought from the Larger Bench; whether provisions 

contained in sections 190, 204, 209 or 319 of the Code? 

It is anly to be presumed that since this matter arises 

out of proceeding under section 319 of Cr.P.C., 

;accordingly it has to be answered in that term only. 

29. Contention of learned counsel is that 

issuance of process to secure presence of an accused 

under the Code is merely a mode of securing the 

presence and it has no other business with the 

application of mind by the court concerned towards 

0' 
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granting or rejecting bail as that involves a different 

degree of involvement of mind by the court concerned 

under the Code. once "any person" as provided under 

Section 319 receives a summon or warrant, he, has 

reasons to learn, whether he is being summoned to stand 

trial with other accused for a bailable offence or non-

bailable offence and he may chose his course 

accordingly. "Any person", who has been served with a 

process of court in whatever nature, even if it is a 

summons, has a right to move for anticipatory bail 

under Section 438 of the Code. But the fact that he has 

been summoned by a summon or a bailable warrant, would 

not justify that he should be at all cost in a~non-

bailable offence enlarged on bail. The person, who is 

summoned under Section 319 by way of a process,'once 

comes before the court on the date given in the summon 

or bailable warrant, it cannot be said that he is on 

~.-• -,<, bail. A summon or warrant is issued for a particular 

``~ ~~~ date. once the "person" so summoned or warranted 
~ I r' •~ 

""; / ; +t appears before the ••requisitioning court, it outlives 
_ ~.`?f its purpose, Form No.2 of Second schedule may be 

r 
~, ;; ~ `~ ~~, ~ ~ eferred at thi s stage to see that i t i s a mere 1 i mi ted 

ime notice in fact ,to secure presence on a particular 
:1: .=.I •i4~ Si~C+IYi `+~II~I Qr 
-~rrt a~ :aivlmu ~Ya, ate before a court and nothing else. Use of ~ word 

wv~t 
bail" in the endorsement under Section 71 in Form. No.2 

does not mean that the "bail" stood granted forever as 

it is followed immediately with. the words "to attend 

before me", which makes it abundantly clear that it is 

only to allow him movements from his place to the 

requisitioning court. Such appearance is eventually a 

"surrender" before the court as the person so appearing 

offers himself to the jurisdiction of the 
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requisitioning court and submits to its order by 

physical presence thus the court takes the person in 

its "custody" for further orders to be passed 

immediately the moment the accused is before it. 

Learned counsel in this connection has relied on 

judgment of the supreme court in Niranjan Singh and 

Another vs. Prabhakar Rajaram Kharote and others -

1980 Cri a 426 (1) . 

30. shri Abhinav Sharma further argued that 

once the summoned person appears before the court, 

pursuant to the summons or warrant means that "the law 
has taken control of the person" and he is not on bail 

and his personal liberty is subject to such further 

orders as will be made by the court to whose 

jurisdiction he has submitted. It thereafter lies 

within the discretion of the court concerned before 

whom in pursuance. of the summon or warrant the person 

so called has surrendered to decide the fate of the 

accused present before court, vis-a-vis his personal 

'liberty, on the basis of material on record. Learned 

counsel argued that the fact also remains that the 

court concerned in both •the cases of Section 319 and 

section 204 of the code,. must before passing the order 

relating to the liberty, of the summoned persons, Keep 

irl mind the basic difference between two stages of 

summoning and should act accordingly. 

31. Shri Chandrabhan Gupta, learned counsel, 

submitted that if an accused is summoned by bailable 

warrant in a bailable offence, he may be allowed to 

continue on bail till trial is complete, but if he has 

been summoned by bailable warrant in a bailable 

offence, he will have to apply for bail and the 

r 
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provisions relating to the bail contained in Chapter 

XXXIII including those of sections 437 and 439 of the 

Code, would be applicable. 

32. shri Anil Opman, learned counsel, argued 

that even if an accused of non-bailable offence is 

summoned by bailable warrant, it does not mean that he 

has been granted bail. Sending him to jail in the ;event 

of his appearance, does not tantamount to cancellation r 

of his bail. It is argued that Sections 70(2) and 71 of 

the Code are not meant to apply to only accused but 

they may apply to any person, which may include not 

only the accused but also the witnesses etc. sub-

section (2) of Section 70, of the code provides+ that 

every such warrant shall remain in force until it is 

cancelled by the Court, which issued it, or until it is 

executed. once the accused appears before the court, 

bailable warrant when issued for summoning the accused 

to appear before a court on a particular date, stands 
I 

executed. Thereafter, the accused has to separately 

apply for bail under the relevant Rules. it is because 

issuance of bailable warrant is only one of the modes 

for securing presence of an accused before the court, 

he other two being summons and non-bailable warrant. 

ection 71 of the court does not contain the provisions 

or grant of bail, which are separately listed in 

Chapter XXXIII of the Code. If however, the Court of 

sessions, invoking section 319 of the Code, summons an 

accused to join trial, then the court of Sessions alone 

is competent to grant bail and Magistrate may not be 

competent to grant such bail. 

33. we have given our earnest consideration to 

~r-ival subrnissions and respectfully studied the cited 
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precedents. 

34. Before proceeding to examine the referred 

question, we shall first of all deal with the objection 

that since the reference is not based on the conflict 

of opinion between two Benches of this court and does 

not mention the provision as to in what context the 

referred question is to be answered, the reference need 

not be answered. There are indeed conflicting ;views 

expressed by different single benches, which have been 

cited before us. we shall discuss about these judgments 

at the appropriate place hereinafter. That should not 

therefore detain us any further. However, it is true 

that when reference was in the first instance laid 

before the Division Bench', it was of the opinion that 

no question has been framed by learned single judge, 

l~vhich is to be answered by the Larger Bench and 

,,therefore the Division Bench directed the Registry to 

place the revision petition. before learned Single judge 

with request to frame question, which he proposes to be 

lanswered by the Larger Bench. Learned single judge this 

time framed the question 'whether bail of an accused ~.. 
summoned by bailable warrant upon his appearance before 

~~ :.d`1~ oP:' , 
the court, can b.e cancelled or he shall be allowed to ~~ ~ ~vi~i~u ~iia. 
continue on such bail till conclusion of the trial?' wyyt ; 

Although it is true that referred question does not 

make mention of the relevant provisions of the Code. 

nevertheless, this can be understood with reference to 

provisions of the code as to when, an accused summoned 

by bailable warrant, is sought to be sent behind the 

.bars, particularly in the facts of the case that the 

accused of non-bailable offence summoned by bailable 

Svarrant, apprehending that in the event of his 

.1 
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appearance before the court he may be sent to jails, has 

approached this court. We have therefore slightly 

recast the referred question in the contextual ,facts 

'whether an accused of non-bailable offence, who has 

been summoned through bailable warrant by the ;trial 

'a~ra'L .,~, 
Y= _ 

• ~1 •:l' 

'`r ~~~ 

~; ~~~'~ rl'f c~ a ~ 
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can, i.n the. event of his appearance before the 

be sent behind the bars or shall be allowed to 

on bail till conclusion of the trial?' 

35. We are in this regard cognizant of Rule 59 

of- the Rules of the High court of ]udicature for 

Rajasthan, 1952, which stipulates that the chief 

justice may constitute a Bench of two or more judges to 

decide a case or any question or questions of law 

formulated by a Bench hearing a case. In the latter 

event, the decision'of such Bench on the question or 

questions so formulated, shall be returned to the Bench 

gearing the case and that Bench shall follow that 

decision on such question or questions and dispise of 

.the case after deciding the remaining question's, if 

'any, arising therein. what we have to therefore do is 

to rnerPly answer the reference and sent the matter back 

to the si ngl a Bench , which then shal 1 decide the same 

on merits. 

36. In so far as reformulation of the referred 

question is concerned, we, in doing so, draw support 

From recent judgment of the Supreme Court in State of 

court, 

court, 

remain 

Punjab vs. saall sabhlok and others - (2013) 5 SCC 1. 

under challenge before the Supreme Court in that case 

was Full Bench decision of the Punjab and Haryana High 

;court. A writ petition vas filed before the High Court 

for a mandamus to state Government to frame regulations 

governing the conditions of service and appointment of 
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chairman/ Members of Public Service Commission, as 

envisaged in Article 319 of the Constitution. Division 

Bench of the High Court held that even though Article 

316 does not prescribe any particular procedure for 

appointment of chairman of the Public service 

7 
commission, but having regard to xhe purpose and riature 

x of the appointment, it cannot be assumed that the ipower 

of appointment need not be regulated by any procedure 

and further observed that the question is whether the 

procedure adopted was valid or not?, and these 

questions need to be considered by a Bench of three-

~udges and accordingly referred the matter. When the 

matter was laid before the Bench of three-judges, it 

formulated four questions for answer and finally it 

'answered the reference.. The state of Punjab challenged 

the judgment before the supreme court. one of the 

arguments raised •before the supreme court leas that a 

court, to which a reference is made, cannot adjudicate 

upon an issue, which is~ not referred to it and the Full 

Bench of the High Court in this case has gone beyond 

tPie order of reference passed by the Division Bench. 

;; ;•:r ~;.~ The two-judge Bench of the supreme court, though by ,. 
=_ ~=' separate 

,~ 

il'•-3~1~f c5 ~e-I ~ 
~ /~  the relevant Rules of the High Court, repelled the 

~ti~iti Jib' v>~ 
~rrz~rr ~Rr w~~~o~u Ala, 

but concurring judgments, on consideration of 

contention and held that notwithstanding the law that 

a larger Bench should decide only the questions 

;referred to it, if a subsidiary question logically and 

unavoidably arises, the larger Bench cannot be dogmatic 

and refuse to answer it. A common sense approach s'hould 

be taken on such occasions, observed the Supreme Court 

while rejecting the argument that the Full Bench 

overstepped its jurisdiction in reformulating the 
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referred to it, and further held that 

no.3 and 4 formulated by the Full wench, 

merely articulate and focus on the issues that were not 

suite attractively phrased by the Division Bench. 

37. Adverting now to the merits of the case, we 

may begin with analyzing the judgments cited at the bar 

in support of the argument that earlier also the 

question, which is being debated before us, came up 

before a Single Bench of this court, in Income Tax 

officer Central Circle-I, 7aipur vs. Copal Dhamani, 

supra. Therein, apart from offence of forgery, another 

alleged offence was for evasion of tax under Section 

276(c) of the Income Tax Act. Under challenge before 

this court was the order granting bail to two accused 

under section 439 cr.P.c. Argument of the Income ~rax 

Department before this court was that simply because 

bailable warrant was issued for summoning the accused, 

;hey should not have been granted bail by sessions 

nudge as the offence of which they were charged avere 

iron-bailable. In those Facts, it was observed by the 

single Bench that issuance of the bailable warrant 

cannot be the sole premise for granting bail, if the 

offence is of serious nature. contrarily, another 

~=~ ~ T~ ~ ~5=~~ single Bench of this Court in Sasaram, supra, held that 

if the Magistrate, after taking cognizance against an xl~r~fl=, s~r~i ~r~ 

accused issued bailable warrant, though he could have nt~rtwr~ ~ wivrc~u ~i1a, 
~ _ 

issued non-bailable warrant also, and if the accused 

appears in the court, he is expected to immediately 

release him on bail and it would not be proper exercise 

of discretion to send him to jail. Though a conflict of 

opinion is apparent in them, but both these matters did 

rro~t: arise out of the proceedings under Section 319 of 

1 
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the Code. 

38. In Charan Singh, supra, a Single Bench of 

thi s court , whi 1 e tali ng note of the 1 aw 1 ai d down by 

tFre supreme Court in Inder Mohan Goswami, supra,, held 
I 
that when a process is issued under section 319 of the 

Code, after impleading a person as an accused along 

4; 
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with others already facing trial, the purpose tis to 

secure their appearance before the court and that they 

should be present during trial, on all dates of hearing 

thereafter. However, in a recent judgment in om Pr'akash 

Mund, supra, a single Bench of this Court when faced 

with this question, held that the life of such warrant 

comes to an end on its cancellation or even on 

execution. If at the time of execution of the bailable 

warrant, the required security is given., the accused is 

,bound to appear before the court on the date and time 

fixed in the warrant itself. Such• security is taken 

from the accused only for the purpose of his attendance 

before the court at the time specified in the warrant 

itself. =t was held that Chapter-vi of the code 

provides only for the method/mode in which presence of 

an accused can be procured before a court to faceitrial 

or otherwise. It deals with process to compel 

appearance of an accused and' provides that the, court 

may in its discretion either issue summons or warrant 

of arrest. The warrant may be either bailable or• non-

bailable, depending upon the discretion of the court. 

The court, in its discretion, can even issue bailable 

warrant in a non-bailable case, but grant of bail to an 

accused does not depend upon the nature or mole of the 

process issued for his appearance before the court. 

Merely because he was in tl~e first instance summoned by 



CrIr382/201 A 

't 

. •4 ~~ i 

. -~` a.~ 

:• . . ..i: 
~~: 

:----

! 

:~_,.-~~ 
ice,. 

:T:ffii~ti ST~f~T 
~I~i~i1-r ~3ur -v~4~r!Q'~a. 

.nay~t 

28/50 

bailable warrant to secure his attendance, he thereby 

per se is not entitled to bail. when aforesaid judgment 

in om Pral<ash Mund was challenged by filing Special 

Leave Petition, the Supreme Court granted leave and set 

aside the judgment with direction' that subject to 

appellants' surrendering before the trial court and 

furnishing their respective bail bonds and sureties to 

its satisfaction, they shall be released on bail. we 

find it difficult to countenance the submission that 

this order of the supreme court should not be taken as 

reversal of the view taken by the Single ]udge. In any 

case, this cannot be taken as approval of the view in 

the judgment under challenge. But we do not for that 

reason consider our task accomplished. we shall rather 

give our own reasons in support of the view, which we 

propose to take on the question referred for our 

ar, swe r . 

39. what is being canvassed before us to answer 

jthe reference in negative is that summoning the accused 

by issuance of bailable warrant or non-bailable warrant 

is only a mode of procuring attendance of the accused 

in the court and that this has got nothing to do with 

grant of bail. while process against accused may be 

issued with reference to provisions of Section 190 read 

with section 204 and 319 of the Code, by issuing 

summon, bailable warrant or even non-bailable warrant, 

as per the provisions contained i.n Chapter vI of the 

code but the prayer for grant of bail has to be dealt 

with only in accordance with the provisions contained 

in Chapter XXXIII, especially Sections 437, 438 and 439 

of the Code. Issuance of bailable warrant does !lot 

tantamount to granting bail and such warrant outlives 
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its purpose on its execution. 

40. when we examine the provisions contained in 

Chapter vI of the Code starting from Section 61 to 

section 90 of the Code, we find that these provisions 

have been incorporated in the code to provide for 

issuance of process so as to compel appearance of any 

person, who may be summoned to appear before the court 

and such person need not necessarily be an accused 

alone. The 'person' here may also include witness, 

police official or government servant etc; zn 

particular Part e of chapter vz of the Code supra, 

contain provisions from Section 70 to Section S1, under 

the caption "warrant o.f arrest". Section 70 of the Code 

provides that every warrari~t:of arrest issued by a lcourt 
1 

under this Code shall be in writing, signed by the 

presiding officer of such court and shall bear the seal 

of the court, and every such warrant shall remain in 
i 
;Force until, it is cancelled by the court or executed. 

Section 71 provides that any court, issuing a warrant 

for the arrest of any .person, may in its discretion, 

(direct by endorsement: on the warrant that, if such 

person executes a bond with sufficient sureties for his 

attendance before the Court at a specified time and 

'thereafter until otherwise directed by the Court, the 

officer to whom the warrant is directed, shall take 

suci~l security and shall release such person from 

custody. 

41. A conjoint reading of Section 70 and 71, 

supra, clearly shows that warrant referred to Therein 

is not a bailable warrant but is described cn;ly as 

warrant of arrest. Not only these 'two provisions, but 

also in provisions subsequent thereto, i.e. sections 
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72, 73, 75, 76 and 77, it is mentioned only as warrant 

of arrest. Form No.2 containing proforma of warrant of 

arrest has been given in second Schedule to the Code. 

Tlie first part of Form No.2 refers to Section 70 of the 

Code and provides for a proforma of absolute warrant of 
arrest, whereas second part of Form No.2 refers to 

section 71 of the code, and is based on what is 

specifically provided in Section 71 that "any court 

issuing a warrant for the arrest of any person may in 

its discretion direct by endorsement on the warrant 

that, if such person executes a bond with sufficient 

sureties for his attendance before the Court at a 

specified time and thereafter until otherwise directed 

by the Court, the officer to. whom the warrant is 

directed shall take such security and shall release 

such person from custody." Phraseology "until otherwise 

ciir•ected" has thus been directly lifted from Section 71 

and incorporated as such, in second part of Form~No.2. 

tAlhen we analyze the Form No.2 in its entirety by 

,'simultaneous reading of Sections 70 and 71 of the Code, 

we find that a discretion has been vested vaith the 

court issuing the warrant. of arrest to decide whether 

to issue bailable warrant for appearance. If the 

summoned person furnishes bail bonds along-with one or 

tvao sureties, in the. indicated sum, to attend the 

proceedings before the court on the given date and to 

'continue so to attend until otherwise directed by the 

court, the officer charged with the duty to execute 

such warrant has no discretion except to release him. 

42. we may observe at the cost of repetition 

that despite the fact that a court trying a warrant 

case in a non-bailable offence, has the competerice -to 

i 



Cr1r382/2U 14 

i 

~=::_~ ~' 
SL T ~ L F=:a ~..~ ~ti ~: . - ~... ~_ _ 1 

Aliri~•6 3i ' ., ti "~'ii T~~ 

elWttTi~i ~sut -~LIHicL4 ~C. 

31/0 

s'ummon an accused by non-bailable warrant, and cif it 

still decides to summon him by bailable warrant, that 

would mean that the court on the merits of that; case 

has taken such a conscious decision and has not 

purposely summoned the accused by non-bailable warrant. 

TP~is is also evident on interpretation of section 71 of 

the Code. The latter part of sub-section (1) of Section 

71, which has been incorporated in Form No.2 of warrant 

of arrest, also signifies the exercise of such 

discretion by the court in favour of summoning the 

accused, not by arresting him, and producing the 

accused after taking him/her in physical custody, but 

rather making him to submit to symbolic custody of the 

court, with the undertal<i.~ng to attend the proceedings 

before it on the given date and also to continue so to 

attend until otherwise., directed. Provisions of section 

71 of the code read in juxta position with section 441 

would show that both provide for furnishing bond; with 

for without sureties, requiring the accused to attend 

the court at the time and' place mentioned in the bond 

and continue to so attend, until otherwise directed by 

tl:e court. 

43. Even when we read Section 88 of the Code, 

it gives similar power to the court and provides that 

if 

;presiding in any Court 

for warrant, is present 

require such person to 

a person, for whose appearance or arrest the officer 

is empowered to issue a summons 

in such Court, such officer may 

execute a bond, with or without 

sureties, for his appearance, in such Court or any 

oti~er Court, to which the case may be transferred for 

trial. In case of failure, Section 89 provides that 

such officer may issue a warrant directing that such 
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'person be arrested and produced before him. Reading of 

;these two provisions together also makes the 
I 
(legislative intent clear that it has, as far as 

'possible, tried to safeguard the personal liberty; of a 

citizen. 50 long as he abides by the law and in 

response to summons~or warrant, presents himself in the 

court and furnishes the bond with or without 

surety/sureties, to attend the court and to continue so 

to attend the court proceedings, he shall not be taken 

into custody. 

44. In State of U.P. vs. Poosu and Another -

(1976) 3 SCC 1, the Supreme Court observed that 

Civilized countries have recognized that liberty ~s the 

rrost precious of all the human rights. Article 21 of 

the constitution proclaims that no one shall be 

depri~~ed of his liberty except in accordance with the 

procedure prescribed by law. Issuance of non-bailable 

(warrants involves interference with personal liberty. 

Arrest and imprisonment means deprivation of the most 

precious right of an individual. Therefore, the courts 

have to be extremely careful before issuing non-

bai 1 abl e warrants. .lust as 1 i berty i s prec•i ous for an 

individual, so is the interest of the society in 

maintaining law and order. Both are extremely important 

for the survival of a civilized society. sometimes in 

the larger interest of the Public and the state, it 

becomes absolutely imperative to curtail fr•eedorrl of an 

individual for a certain period, only then the non-

ba-ilable warrants should be issued. hon-bailable 

;varrant should be issued to bring a person tc court 

when summons or bailable warrants would be unlii<ely to 

have the desired result. It was further observed by 
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their Lordships that whether in the circumstances of 

the case, attendance of accused respondent can be best 

secured by issuing a bailable warrant or non-bailable 

uzu~:~s ~ii`~'~r "t~  .. 

~i4+~'i 

v~arrant, is a matter which 

discretion of the court. 

rests entirely in the 

45. In rnder rviohan ~oswami , supra, one of the 

questions that came up for consideration before the 

Supreme Court was as to how and when warrants should be 

issued by the court? Their Lordships noticed that in 

many cases bailable and non-bailable warrants are 

issued casually and mechanically without properly 

comprehending the nature of controversy involved and 

without exhausting the available remedies, non-baiilable 

warrants are issued. The supreme court has enumerated 

same of such situations when the court may issue non-

!.~ailable warrants to summon an accused, namely, (1) 

where it is reasohable to believe that the person will 

not voluntarily appear in court; (2) the police 

authorities are unable to find the person to serve him 

witi~ a summon; or (3) it is considered that the person 

coi.Ild harm someone if not placed into custody 

immediately. As far as possible, if the court is of the 

opinion that a summon will suffice in getting the 

appearance of the accused in the court, the summon or 

the bailable warrants should be preferred. The 

war'ran'ts, either bailable or non-bailable, should never 

be issued without proper scrutiny of facts and complete 

application of mind, due to the extremely serious 

consequences and ramifications, which ensue on issuance 

of ~~iarrants. The court must very carefully examine 

~n~hether the Criminal complaint or r-TR has not been 

Filed with an oblique motive. =n regard to criminal 
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complaint cases, their Lordships observed that in the 

first instance, the court should invariably direct 

s',erving of the summons along with copy of complaint. If 

the accused seem to be avoiding the summons, the court, 
in the second instance, should issue bailable-war, rant, 

and only in third instance, when the court is satisfied 

that the accused is avoiding the courts proceeding 

intentionally, the process of issuance of the, non-

bailable warrant sFiould be resorted to. Personal 

liberty is paramount, therefore, the supreme Court 

observed that the court at the first and second 

instance should refrain from issuing non-bailable 

warrants. 

46. The supreme Court in a recent case in 
i 

staghuvansh Dewanchand ahasin, supra, while concurring 

with the law enunciated -in Inder Mohan Goswan!i, supra, 

~ar.d guidelines laid 'down therein, observed that these 

dare only broad guidelines and not rigid !•ales of 

~un~iversal application. Facts and behavioral patterns 

are bound to differ from case to case. Since discretion 

i n thi s behal f i s entrusted with the court, i t i s not 

advisable to lay down immutable formula on the basis 

whereof discretion could be exercised. It is for the 

court concerned to• assess the situation and exercise 

discretion judiciously, dispassionately and without 

prejudice. In the facts of that case, their Lordships 

regretted to note that having regard to nature of the 

complaint against the appellant and his stature in the 

,community and the fact that admittedly the appellant 

leas regularly attending the court proceedings, i!t was 

not a fi t case where nor.-ba-i 1 abl e warrant shoal d have 

been issued for procuring his presence, particularly 
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whien earlier non-bailable warrant was cancelled on the 

appellant putting appearance before the court. It was 

Feld that the attendance of the appellant could have 

.been secured by issuing summons or at best, ,by a 

bailable warrant. The supreme Court in •this case 

analyzed the provisions of Sections 70 and 71 and also 

Form No.2 of the Second schedule to the Code and 

observed that neither Section 70 nor Section 71, 

appearing in Chapter VI of the Code, enumerating the 

processes to compel appearance, as also Form No.2 uses 

tFie expression like "non-bailable". section 70 merely 

speaks of form of warrant of arrest, and ordains. that 

it will remain in force until it is cancelled. 

Similarly, Section 71 talks of discretionary power of 

Court to specify about the security to be taken in case 

the person is to be released on ,his arrest pursuant to 

the execution of the warrant issued under Section 70 of 

;the Code. what is material is that there is power 

ivested in the court to issue warrant and that power 

should be exercised judiciously depending upon facts 

and circumstances of each case, held the Supreme Court. 

~> sy 'r~ 47. It i s thus evident that a range of choice 

t'• :::;:;`~.;. •• j has been given to the court when it summons a person, 

'~`=~- -----wino i s accused of committing rion-bai 1 abl e offence, by 

~ ~> ~ssuing warrant to appear before it. whether or not to 

issue absolute warrant of arrest, which in practice is 

called non-bailable warrant, on first part of the 

profor•ma of Form No.2 supra, or to issue a bailable 

warrant, on second part of that proforma, which is 

referred to as bailable warrant, lies in the discretion 

of the court. 

48. unlike at the stage of issue of process 
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under Section 204 of the Code, there is no impediment 

for the Court taking cognizance against a person, who 

appears to have committed offence, with reference to 

section 319 of the Code, to also decide the question of 

his bail, while issuing process at that very stage. 

There may be the question of competence ofi the 

Magistrate issuing process against a person in ,cases 

involving non-bailable offence, punishable with life 

imprisonment or death penalty because he in that 

situation is by virtue of the bar contained in Section 

437 of the code, may no~l- be empowered to grant bail 

except to -chose who fall in the first proviso to 

Section 437(1) - viz - if st.lch person is under the aye 

of si xi:een years or i s a woman or i s si cic or i nfi rm. 

Qut there can be no such impediment for the courts of 

competent jurisdiction, which is seized with the trial 

of the case, be it summary trial or ta~arrant case 

trial. If such cou"rt issues process against a person by 

r•ccourse to section 319 of the Code, it can as 'well 

decide the question of his bail. In any case, his 

appearance in response to• bailable warrant cannot be a 

,factor against him. In fact, whatever material may be 

re~iied by the prosecution, 

send such person to jail 

bailable warrant .appears 

to persuade the court to 

when he -in response to 

before the court, would 

already be there before tPte court even in his absence. 

49. Contention that issuing such process at the 

stage of section 319 of the Code, and deciding to 

surnmon such accused by bailable warrant, requiting him 

jto furnish bail bonds and surety/sureties to appear 

'before it on a particular date and to contiaue so to 

~-~ttteiul until otherwise directed, is merely intended to 
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secure his presence before that court as one time 

purpose and by doing so, the Court despite mal<ing~ that 

choice in favour of issuing of bailable warrant, 

postpones the decision of granting bail to him at a 

later point of time, belies the very scheme of the 

code. No doubt, the provisions of chapter vz of the 

code contains the procedure relating to issuance of 

process to compel appearance of a person, but if the 

court has, after due application of mind, finds a case 

involving non-bailable offence, not fit enough to issue 

non-bailable warrant and instead summons the accused by 

bailable warrant, such decision of the court cannot be 

said to have been taken unmiridful of the merits of the 

case or at any rate, without application of mind. 

Invariably, fact situatior. of a particular case ~vaould 

play a pivotal role in obtaining discretion of the 

court for making that choice, such as; when the police 

alas, after investigation, proposed negative final 

'report, but the witnesses in the court have alleged 

involvement of the accused and that main role has been 

ascribed to other accused against whom police fias 

proposed to file°charge-sheet and some other accused, 

who are assigned peripheral role, are sought `to be 

added later on, or that the accused has cooperated with 

the investigating agency and riothing substantial could 

be found against him during investigation or that the 

'prosecution witnesses have improved upon their original 

version or any other reason of the like nature. zf the 

court, in such circumstances, on due application of 

mind, has taken a conscious decision to issue bailable 

,•arrant, it cannot be said that bailable warrant has 

been issued to the accused to only secure his 
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attendance on a particular date and outlives its 

purpose the day the accused appears before the court. 

The accused has in such an eventuality by submissiion of 

i 

. i~~r .-~.C't i.'~ 

bail bond and surety/sureties has undertaken to appear 

before the court on the first date and has; also 

undertaken to continue to so attend until otherwise 

directed by the court. In deciding to issue bailable 

warrant, the court also intended such bail bond and 

sureties to be valid not only for the first date but 

also for his appearance on all future dates in the 

(proceedings before it till the matter remains pending, 

unless, of course, it directs otherwise. 

50. The Supreme Court in P7/s. Pepsi Foods std., 

supra, observed that summoning an accused in a criminal 

case is serious matter and criminal law cannot be set 

in motion as a matter of course. rt is not that the 

complainant has to bring only two witnesses to support 

his allegations in the complaint to have the criminal 

law set into motion. The order of the magistrate 

(summoning the accused must reflect that he has applied 

his mind to the facts of the case and the law 

;applicable thereto. He has to examine the nature of 

allegations made in the complaint and the evidence 

both, oral and documentary, in support thereof, would 

be sufficient for the complainant to succeed in 

bringing charge home to the accused. Their lordships 

;observed that it is note,that the Magistrate is a silent 

spectator at the time of recording of preliminary 

evidence before summoning of the accused. Magistrate 

'has to carefully scrutinize the evidence brought on 

record and may even himself put questions to tine 

complainant and his witnesses to elicitt ansraers teo find 



c~l~ax?n_ora 

. ~`~, 

=rt:__~,=:,: -'•rim 
~~

'ri~+TZ"~i~~ 3~ -4~41c1~1 mod. 

39/50 

out the truthfulness of the allegations or otherwise 

and then examine if any offence is prima ;facie 

cornrnitted by all or any of the accused. These weighty 
I 
observations the Supreme court fully applies to the 

stage of adding an accused by recourse of section 319 

of the Code. 

51. We may at this stage usefully refer to 

judgment of the Supreme court in S.M.Q. Kiran Pasha vs. 

Government of Andhra Pradesh and others - (1990) 1 SCC 

32£3, in which petitioner was taken into custody for 

preventive detention despite order of the High court 

not to take him in such custody and was released after 

four days. The peti~tion,er therein then filed a 

miscellaneous petition in •the pending writ petition 

together with additional affidavit seeking a direction 

to respondents to refrain from making an order 

detaining him under provisions of tFle said Act. A 

eiv~ision Bench of the High court, on reference by 

i1 earned single judge, heard the writ petition inter-

alia held that since the order of detention was made 

even before writ petition was filed, the prayer made in 

in~rit petition had become infructuous, and that there 

w:~ere no extraordinary or special reasons to depart from 

normal rule, namely, that in such a case the petitioner 

should first surrender and move for a writ of habeas 

corpus, and accordingly dismissed the writ petition. In 

those facts, their Lordships of the Supreme Court, in 

Para 14 of the judgment, observed that the right to 

life and personal liberty has been guaranteed as a 

ft.lndainental right. When a right is so guaranteed, -it 

has to be understood -in relation to its orbit and its 

~iofriiigement. Conferring the right to life anti liberty 
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imposes a corresponding duty on the rest of the 

society, including the State, to observe that right, 

that is to say, not to act or do anything which would 

amount to infringement of that right, except in 

accordance with the procedure prescribed by law. 

52. We are cognizant that i n the present case 

we are dealing with a criminal case and the aforesaid 

case, where petitioner before the Supreme Court was 

arrested pursuant to order of preventive detent•idn and 

was asked to surrender and then to apply for writ of 

habeas corpus under Article 226 of the Constitution, 

but the analogy of aforesaid judgment would apply to 

the present case as well, because if a court decides to 

issue non-bailable warrant while issuing the process 

against a person sought to be arrayed as an accused, 

such person Knows his position well and is free to 

avail all remedies available to him including by 

'applying for anticipatory bail under section 438 of the 

'Code or invoking inherent jurisdiction of this Court 

;!ruder Section 482 of the Code. And if such accused 

person having acted on solemn understanding given by 

the court in summoning him by issue of bailable m~arrant 

;appearing before the court, he cannot be taken by 

isurprise. He having submitted to jurisdiction of that 

court by furnishing bail bonds and sureties and 

attending the proceedings before the court not only on 

tl•le first date but also on subsequent dates, cannot be 

pu t behind the bars and them asked to agai n appl y for 

regular bail under Section 439 o~F the Code. That would 

tantamount to curtailing the above referred to legal 

remedies available to that person. 

53. Much has been argued before us about the 
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maintainability of bail application under Section 437 

of the Code, when accused summoned by bailable warrant 

.'appears before the Court", because the word "appears" 

i s also i ncl uded i n sub-section (1) of 5ecti on 4;37 of 

the code alongside the word "arrested" or "detained" or 

"brought before a .court", but that is not the question 

we are called upon to decide. There can be no quarrel 

with proposition of law laid down by the Supreme court 

in Sundeep Kumar Bafna, supra, reiterating the view, 

earlier expressed by the Supreme Court speaking through 

wori'ble justice v.a. I<rishnaiyer in Niranjan Singh, 

supra, that if a person in custody, surrenders before 

the police or appropriate court and submits to its 

jurisdiction, he is deemed to be in custody of the 

court, but here in the instant case what we are ca'Iled 

upon to decide is whether at all an accused of ttorr-

bailable offence, summoned through bailable warrant by 

recourse to section 319 of the Code, can be sent to 

jail and then required to again apply for regular bail. 

54. Legislative history hay been considered to 

be a safe guide for ascertaining intention of the 

!legislature when it decides to make a change front 

pr~>_vi ous 1 aw whi 1 e enacting the new 1 aw. irdhi'f e i n 

Criminal Procedure Code, 1898, accused vaas required to 

be taken into consideration at the time of committal of 

tkie case to the court of Sessions, but the nevd Cocle has 

done away with such requirement and simplified the 

procedure of committal. aut what is relevant to notice 

for our purpose is the fact that the bail k~oncis and 

sureties submitted by an accused earlier than committal 

o-P the case of the court of sessions hold good even 

thereafter throughout the trial, unless to the contrary 
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is ordered by the court thereafter, which it can always 

legitimately do for any valid and justified reason. 

Chapter XVIi of the 41~T Law Commission Report submitted 

in 1969 has been cited before us to bring home the 

Ij~oint that earlier Code restricted the discretion with 

regard to issue of process and rigidly provided that 

issuance of process would be governed by categorization 

of offences on the basis of their gravity. While the 

first category was for summons cases of those offences 

where summons have to be issued in the first instance 

and second category pertain to the offences where 

warrant was to be issued, thus• left the Magistrate with 

rlo discretion whatsoever as to by ~mhat mode he shoul d 

summon the accused- but now in the new code section 204 

is flexible in making that choice inasmuch as the 

Magistrate has been empowered to issue mere summons to 

the accused while issuing process to him in non-

,bailable offence, let alone bailable warrant. 
I 

i 55. In the instant case, we are concerned with 

'~ he stage of Section 319 of the Code where coyni zance 

has been taken against an accused against whom prima 

faci e case worth fi l i'ng charge-sheet was not found to 

have been made out during investigation. Trial court on 

the basis- of sthe statements of the prosecution 

~.vi•t:iesses or material otherwise• available on record, 

;found it justified to take cognizance against them and 

Isumrnon them through bailable warrant. There are; thus 

two sets of evidence against such accused, one set of 

evidence .on which the police did not find the case 

worth filing charge-sheet against such accused and, 

another set of evidence adduced before tPle court and 

re•I -ied by it to join them as accused, to b% tried 
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together with those against whom charge-sheet was 

originally filed. In the fitness of things, therefore, 

unless the court finds that the evidence adduced liefore 

it is grave enough to warrant police remand of the 

accused so as to•seel< more evidence, the court, in view 

f the above, should generally summon such accused 

ither by summons or through bailable warrant, to 

appear before it, and for that purpose, require diem to 

submit bail bonds and sureties, to continue to appear 

throughout the trial. once such bail bonds and sureties 

~ ~- '~ ~1 /
_.~ ~-

~. : f,i c-~i~ ;trial. some courts 

~ai~i bo~icls and -- T;-
'~~:: ,: T ~ti'=TcT~ X13. of- cases, they 

V~ 

are submitted by the accused, he would be deemed to be 

in symbolic custody of the 

56. During course of argument before 

court to face the trial. 

us, 

:reference was made to the practice prevalent i;n the 

subordinate courts in the State of Rajasthan that wFrile 

many of the courts are allowing the accused of non-

aailable offences summoned through bailable warrants to 

continue on bail on the basis of bail bonds and 

sur•er_ies submitted in response thereto, througFiorlt the 

are requiring them to execute fresh 

sureties, and in some small proportion 

are made to go behind the bars, thus 

ri:au~i ring them to agai n apply for regular bai 1 , but ~i n 

cases where bailable warrants are issued in bailable 

'offences, the bail bonds and sureties submitted by 

t71z accused remain valid for the entire duration of 

jtr~ial. There appears to be no reason why uniform 

approach should not be taken in all such cases, •in thae 

~i -i' the court has taken a decision to summon an accused 

through bailable warrant and if the accused in response 

;thereto has put in appearance by submitting to the 

u ri sdi cti on of the court and furnished ba-i 1 bond and 
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sureties, validity of such ̀ bail bonds and sureties should 

be co-terminus with conclusion of trial unless of course 

otherwise directed by the court for any valid reason. Mere 

fact that bail bonds to be submitted at the time of;grant 

of bail under Section 436, 437, 438 and 439 of the Code is 
' I 

separately provided on Form No.45 of the second Schedule 

to the code would not make any difference to this position 

because that bond would be required to be submitted when 

bail is granted with reference to any of these provisions. 

Here we are reminded of the words of Hon' bl e 7usti ce v. It. 

Krishna ryer in sushil Kumar Sen vs. State of Bihar -

(1975) 1 SCC 774 that "the processual law so dominates in 

certain systems as to overpower substantive rights and 

substantial justice. The humanist rule that procedure 

should be the handmaid, not the mistress, of legal justice 

compels consideration of vesting a residuary power in 

judges to act ex debito justiciae where the tragic sequel 

otherwise would be wholly inequitable." and the Supreme 

\' R'~ -~; ~~~% Court 
_ ,'•„ 

~.~._ ~__` 
°r '(1998) 4 

~~- procedural 

in Shreenath and another vs. Rajesh'and others - 

SCC 543 observed that "in interpreting any 

law, where more than one interpretation is 

possible, the one which curtails the procedure without 

uding justice is to be adopted. The procedural law is 

always subservient to and is in aid' of justice. any 

'interpretation which eludes or frustrates the recipiint of 

,justice is not to be followed." It neither appeals to 

reason nor logic to insist upon the court of competent 

jurisdiction to duplicate the same process again, which 

has, at the stage of Section 319 of the Code, purposely 

issued bailable warrant, to again decide the quests on of 

bail only because bail bond was earlier submitted on a 

different format - viz - on second part of Form No~.2. we 
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see no inhibition in the='code••to continue the same bond 

ifor rest of the trial because requirement of law at'that 

'stage as per Section 70 read with 71 is to submit bond on 

(that proforma, whereas later stage of grant of bail with 

'reference to Section 436 to 439 would require submission 

of bail bond on From No.45. 

57. we find ample support to the view that we 

propose to take, from a recent judgment of the Supreme 

court in vikas, supra, a judgment whereby the judgment of 

this court was reversed. In that case too, the charge-

sheet was filed against another accused and not against 

appellant vikas. During the course of trial, however, 

complainant filed an application under section 319 of the 

Code. The trial court, placing reliance on the evidence 

produced in the course of trial, held that there was prima 

. ~_w
js
J} facie evidence against the 

i 

F~r~~ ~~r:~ tried along-with other accused and therefore took 

`~-~ ~ ;:~~,~ cognizance against him and summoned him through; non-. , . . , .`` 

~. _ticii~ 
bailable warrant. 

appellant, for which he can be 

The appellant, feeling aggrieved 

thereby, filed an application .before trial court for 

converting non-bailable war;rant~into bailable warrant. The 

trial court ~ rejected the application. The appellant 

approached this court by filing a petition under section 

'482 of the code, which confirmed the order passed by the 

trial court. zn those facts, it was held by their 

~~ordships that the court should exercise judicial

discretion on a consideration of the totality of the facts 

and circumstances of a given case and in a manner where 

proper procedures are followed that are fundamental to the 

right of fair trial of the accused. section 319 of the 

code demands more circumspection by the Trial court while 

exercising its powers since it confers an extraordinary 
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power and should be used by the court very sparingly 

thereby ensuring that principles of rule of law and basic 

tenets of criminal law jurisprudence are not vitiated. 

aeiterating the ratio of judgment of the Supreme Court in 

znder Mohan Goswami, -.supra, their Lordships in Para il6 to 

18 of the report, observed as under:-

"16. To appreciate the present case, it is pertinent to 
discuss the meam ng of 'bailable offences' and 'non-
bailable offences' and the circumstances in which ,a 
non-bailable warrant can be issued. 
17. in the legislative history for the purposes of 
bail, the term bailable' and 'non-bailable' are mostly 
used to formally. distinguish one of the two classes of 
cases, viz. 'bailable' offences in which bail may .be 
claimed as a right i n every case whereas the question 
of grant, of bail in non- bailable offences to such a 
person is left by the legislature in the court's 
discretion to be exercised on. a consideration of the 
totality of_ the facts and circumstances of a given 
case. The discretion has, of course, to be a judicial 
one informed by tradition methodized by analogy,, 
disciplined by ,.system and sub-ordinated to the 
primordial necessity of, order in social life. Another 
such instance of judicial discretion is the issue of 
non-bailable warrant. in a complaint case under an 
application of section 319 of the Cr.P.C. The power 
under section 319 of the Cr.P.0 being discretionary 
must be exercised judiciously with extreme care and 
caution. The court should properly balance both 
personal liberty and societal. interest before issuing 
warrants. There cannot be any straight-7'acket formula 
for issuance of warrants but as a general rule, unless 
an accused is likely to tamper or destroy the evidence 
or is likely to evade the process of law, issuance of 
non-bailable warrants :should be avoided. The conditions 
for the issuance of. non-bailablekwarrant are reiterated 
i n Inder Mohan Goswami - (2007), 12 sCC 1 and i n State 
of U.P. vs. Poosu and Another - (197.6) 3 sCC 1, wherein 
it is mentioned that: 

"53. Non-bailable warrant should be issued to 
bring a person to court when summons or bailable 
warrants would be unlii<ely to have the desired 
result." 

This could be when firstly it is reasonable to believe 
that the person will not voluntarily appear in court; 
or secondly that the police authorities are unable to 
find the person to serve him with a summon and thirdly 
if it is considered that the person could harm someone 
if not placed into custody immediately. In the absence 
of the aforesaid reasons, the issue of non-bailable 
warrant a fortiori to the application under section 319 
of the Cr.P.C. would extinguish the very purpose of 
existence of procedural laws wlii'ch preserve and protect 
the right of an accused in a trial of a case. 
18. The court i n al l circumstances i n complaint cases 
at the first instance should first prefer issuing 
summons or bailable warrant failing which a non-
bailable warrant should be issued." 

58. Even sub-section (2) of Section 319 provides 

;that where such person is not attending the court, he may 

be arrested or summoned, as the circumstances of the case 
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i 
Imay require, for the purpose aforesaid. sub-section (2) of 

Section 319 of the code makes it clear that it is entirely 

within the discretion of the Court to either issue warrant 

of arrest or bailable warrant or even a summon, to secure 

'attendance of such person, who=has~new.ly been joined as .an 

accused. The~Court is therefore fully empowered to even 

issue arrest warrant in an appropriate case to secure 

attendance of newly joined accused before it. what thus 

flows from interpretation of sub-Section (2), supra, is 

that summoning an accused by arrest warrant i s not a rule 

~. 

and that it should be done by the Court only in deserving 

cases after exercising its discretion in a judicious 
t 

manner. Although no straight jacket formula can be applied 

for exercise of such discretion, but it goes without 

that the facts and circumstances of each case will 

saying 

govern 

exercise of such judicial discretion considering the facts 

situation in entirety, such as gravity of offence, nature 

of offence against accused, the conduct of accused, the 

manner in which the occurrence has taken place. The other 

actors to be taken i`nto'' consider,"ation are - character of 

vidence, circumstances peculiar; to the accused, reasonable 

ossibility of accused not presenting himself during trial, 

nature and gravity of •accusation, severity point out ~n the 

event of punishment, danger of accused absconding or 

fleeing if let on bail`, character,, behaviour, stags and 

standing of accused, lil<el.ihood of accused repeating the 

offence, etc. ~ 

59. If the Court, by taking cognizance against a 

person at the stage of invocation of power under Section 

3319 of the Code, decides to join him as an accused such 
I 

person cannot approach the court to recall the order but he 
I ~ 
certainly has the remedy of challenging that order before 
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this Court invoking provisions of Section 482 of the Court. 

He also has the remedy to apply for anticipatory bail under 

Section 438 of the code. Though the court having issued 

bailable warrant, would not be, in the event of appearance 

of the accused, without any new development in between, 

justified in reconsidering its decision on the, same 

material and sending the accused behind the bars, but at 

the same time we must hasten to add that the court is not 

powerless, if any intervening circumstances justify sending 

the accused behind the bars, despite being summoned by 

bailable warrant and it may do so on its own or at the 

instance of prosecution/complainant. We may, by way of 

illustration, narrate few such circumstances, namely, (i) 

the accused, in response to the bailable-warrant so issued, 

has failed to attend the proceedings of the court on given 

date and time or (ii) has violated any condition of the 

bail bond or (iii) that the court later on comes to Know 

that he was a habitual offender and has abused the liberty 

of bail by repeatedly committing offences) or (iv) that he 

as intimidated the witnesses or tempered with evidence, or 

(v) there is likelihood of his feeling from justice, and so 

.n and so forth. We are therefore not inclined to uphold 

the argument that it would 'attract the bar of Section 362 

of the Code. And we may •reiterate here again that lif the 

court has taken a conscious decision to summon an accused 

by bailable warrant to appear before it on a particular 

date and to continue do so to attend until otherwise 

directed, and if the accused, having undertaken so by 

furnishing bail bond and surety/sureties, has appeared on 

such date and continues to appear on future dates, the 

court, without there being any supervening circumstanr_e and 

valid reason, would not be justified in sending him behind 
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the bars just because it at later point of time changes its 

opinion and takes another view of the matter on the same 

material. 

60. Even in a case where negative final report 

''submitted by the police in a case registered on the; basis 

of complaint or FIR, is accepted by the court, the accused 

acquires some semblance of right to be heard if the order 

accepting such final report ~s challenged any further, 

which cannot be annulled withoiut providing opportunity of 

,•' ~ hearing to him. The right ofi an accused, who has been 
~~ 

summoned by bailable warrant, if not at the same level, can 

/~'6 r~ 
t~~,/j f ~ ~` ~' 
s/ :tL^.1c~ s 
{!a p~~ 

;1 ~= 
~4: 

;i ,~ >~ ~~•' ; ~ t '4{ ~ 

``: , • •:: 

i 
on that analogy at least be citid to support the contention 

that he has a right to be heard before he is ordered to be 
I 

sent behind the bars. If therefore a newly added accused 
i 

under Section 319 of the. Code 

summoned by bailable warrant;1 

is in the first instance 

he acquires a right of 

substantial nature to know tha~
f
reasons. from the court in 

its order if later he is soulght to be 
i 

sent behind the 

r~`"'T. _.:~-~, ars, and also the right to be heard by the court before 

~~ assing such order. If contraryiview is approved, this will 

„~,:.az;3~=;y~arZu~~Ra, tuitify the right of person~l liberty guaranteed to a 

~~?~ "' icitizen, who is presumed to be an innocent until proven 

;guilty and would cause grave prejudice to him. Liberty of a 

jcitizen is of paramount importance and constitutional 

guarantee, which cannot be incised. Doing so would also 

frustrate the law so developed by catena of judgments 

;delivered by the supreme Court~to zealously safeguard the 

personal liberty of citizens of~the country and to see~that 

they are not subjected to unnel essary harassment. when we 

say that every administrative action should be informed of 

fair play, we must also observe that the courts should also 

follow the same principle in their functioning where 

I 
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(reasonable amount of certainty as also consistency :should 

always be exhibited in their functioning. 

E1. We for afore-discussed reasons ~ cannot 
ti ~.. -.~ _ 

countenance the submission that even when the accused 

appears before the court in response to bailable warrant, 

he has to separately apply to avail the benefit of bail. 

Broadly speaking, more or less, considerations, which also 

apply for cancellation of bail already granted, should 

govern the decision of the court if it decides to send such 

accused to jail. If the Court has taken cognizance against 

a person at the stage of section 319 of the Code, summoning 

the accused by bailable warrant would be analogous to grant 

of bail. If the accused has appeared not only on the first 

,date but also continues to appear on. all subsequent dates 

in conformity with bail bond furnished by him and surety 

executed in support thereof, the court ought to refrain 

from sending him to jail subsequently without there being 

any supervening circumstance. zf the: court at later stage 

decides to send him to jail, it must conform to certain 

judicial norms. There must 6e some cogent and valid reasons 

requiring the court at a later stage to send the accused to 

the jail. 

62. we accordingly answer the reference. Let the 

aevision Petition be listed. before the Single Bench for its 

decision on merits. 

~~~~r as Gu to 7. CP p ) 

//caiman// 

(Mohammad Rafiq) 7. 


