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4, HAYES RD, SHANTHALA NAGAR, RICHMOND
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SCO N0.33-34-35, 1ST FLOOR, SECTOR - 17A,
CHANDIGARH-160017

\

o

Mat
o

¢




A

M - .
LT ok
T ARy

* 39, DEBTS RECOVERY TRIBUNAL CHANDIGARM

(DRT 3)

SCO NO.33-34-35, GROUND FLOOR, SECTOR - 174,

CHANDIGARH-160017

" 40. DEBTS RECOVERY TRIBUNAL CHENNAI (DRT 1)
7TH FLOOR, DEWA TOWERS, NO. 7704, ANNA
SALALCHENNATI -600 002.

41. DEBTS RECOVERY TRIBUNAL CHENNALI (DRT 2)
6TH FLOOR, DEWA TOWERS, NO. 770A; ANNA
SALAI,CHENNAI -600 002.
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- 7TTH FLLOOR, DEWA TOWERS, NO. 770A, ANNA
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44. DEBTS RECOVERY TRIBUNAL CUTTACK
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4TH FLOOR, JEEVAN TARA
BUILDING ,PARLIAMENT STREET, NEW DELHI -
110001

47. DEBTS RECOVERY TRIBUNAL DELHI(DRT 2)
4TH FLOOR, JEEVAN TARA
BUILDING ,PARLIAMENT STREET, NEW DELHI -
110001
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48. DEBTS RECOVERY TRIBUNAL DELHI(DRT 3)
4TH FL.OOR, JEEVAN TARA

-——---BUIEDINGPARLIAMENT STREET, NEW DELHI -
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DEBTS RECOVERY TRIBUNAL ERNAKULAM(DRT
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5TH& 8THFLOOR, KSHB BUILDING, PANAMPILLY
NAGAR, KOCHI - 682036 ~
DEBTS RECOVERY TRIBUNAL ERNAKULAM(DRT
2)

1ST& 8THFLOOR, KSIIB BUILDING, PANAMPILLY
NAGAR, KOCHI - 682036

DEBTS RECOVERY TRIBUNAL GUWAHATI
SWARNA BHAWAN, HOUSE NO. 12, NEW TOWN
PATH, NEAR HANUMAN MANDIR, G.S ROAD,
ULUBARI, GUWAEATI, 781007 (ASSAM)

DEBTS RECOVERY TRIBUNAL HYDERABAD(DRT
1) )
3RD FLOOR, TRIVENI COMPLEX, ABIDS,
HYDERABAD, TELANGANA — 500001

DEBTS RECOVERY TRIBUNAL HYDERABAD(DRT
2) . ’
1ST FLOOR, TRIVENI COMPLEX, ABIDS,
HYDERABAD, TELANGANA - 500001

DEBTS RECOVERY TRIBUNAL JABALPUR

2ND & 3RD FLOOR SANCHAR VIKAS BHAVAN
(BSNL BUILDING) NEAR HEAD POST OFFICE
RESIDENCY ROAD, JABALPUR - 482001 MADHYA
PRADESH

DEBTS RECOVERY TRIBUNAL JATPUR

1ST FLOOR, SUDHARMA- I, LAL
KOTHISSHOPPING CENTRE, TONK ROAD, JAIPUR
- 302015

DEBTS RECOVERY TRIBUNAL KOLKATA(DRT 1)
9TH FLOOR, JEEVAN SUDHA BUILDING, 42-C,
JAWAHARILAL NEHRU ROAD, KOLKATA-700071

DEBTS RECOVERY TRIBUNAL KOLKATA(DRT 2)
7TH FLOOR, JEEVAN SUDHA BUILDING, 42-C, -
JAWAHARLAL NEHRU ROAD, KOLKATA-700071
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DEBTS RECOVERY TRIBUNAL KOLKATA(DRT 3)
8TH FLOOR, JEEVAN SUDHA BUILDING, 42-C,
JAWAHARI AL NEHRU ROAD, KOLKATA-700071

DEBTS RECOVERY TRIBUNAL LUCKNOW
600/1, UNIVERSITY ROAD, NEAR HANUMAN
SETUMANDIR, LUCKNOW - 226001

DEBTS RECOVERY TRIBUNAL MADURAI
4/162, MADURAI-MELUR ROAD, 3RD & 4TH
FLOORS, KALYANI TOWERS, UTHANGUDI,
MADURAI-625107

DEBTS RECOVERY TRIBUNAL MUMBAI (DRT 1) - i

2ND FLOOR, COLABA, TELEPHONE BHAVAN, .
COLABA MARKET, MUMBAI-400 005 (STH FL.OOR, “
SCINDIA HOUSE, BALLARD, MUMBAI-400001)

DEBTS RECOVERY TRIBUNAL MUMBALI (DRT 2)
DRT-2, MUMBAI, 3RD FLOOR, MTNL BHAVAN,
STRAND ROAD, COLABA MARKET, COLABA,
MUMBAI-400005.

DEBTS RECOVERY TRIBUNAL MUMBALI (DRT 3)
1ST FLOOR, MTNL BUILDING, SECTOR 30-A,
NEXT TO RAGHULEELA MALL, NEAR VASHI
RAILWAY STATION, VASHI, NAVI MUMBAI- 400703

DEBTS RECOVERY TRIBUNAL NAGPUR
2ND FLOOR, B BLOCK, CGO COMPLEX,
SEMINARY HILLS, NAGPUR-440006

DEBTS RECOVERY TRIBUNAL PATNA

2ND FLOOR, A,B & F WING, KARPURI THAKUR
SADAN, KENDRTYAKARAMCHARIPARISAR
(GPOA), ASHIANADIGHA ROAD, PATNA — 800025

DEBTS RECOVERY TRIBUNAL PUNE

UNIT NO. 307 TO 310 KAKADE BIZ ICON
BUILDING 3RD FLOOR, SHIVAJINAGAR, PUNE
411016 |
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KUTCHERY CHOWK, RANCHI- 834001

68. DEBTS RECOVERY TRIBUNAL SILIGURI
2ND FLOOR, PCM TOWER, 2ND MILE, SEVOKE
ROAD, SILIGURI- 734001

69. DEBTS RECOVFRY TRIBUNAL
VISHAKHAPATNAM
GROUND & 1ST FLOOR, 31-31-21, SAI BABA
STREET, NARAYAN BHAWAN, DABAGARDENS,
VISAKHAPATNAM- 530020

70. BANK OF INDIA, THROUGH ITS CHIEF MANAGER
/AUTHORISED REPRESENTATIVE
HEAD OFFICE AT STAR HOUSE, C-5, G-BLOCK,
BANDRA KURLA COMPLEX, BANDRA (EAST)
ROAD, MUMBAI- 400051

2ND ADDRESS-
BRANCH OFFICE AT 1 LIBRARY ROAD,
GURDASPUR, PUNJAB, PIN-143521

CIVILAPPEAL NO. 7110 OF 202!5

(From the Judgment and Order dated 07.10.2020 passed by High Court of Punjab & Haryana at
Chandigarh in CWP No. 13538 of 2020 (O&M))

BANK OF INDIA i , ....APPELLANT
VERSUS

M/S SRI NANGLI RICE MILLS PVT. LTD. & ORS. ..RESPONDENTS
Six,

In pursuance to Hon’ble Court’s Order dated 23rd May, 2025, I am directed to transmit
herewith certified copy of Reportable Judgment dated 23rd May, 2025, in the appeal above

mentioned.
Yours faithfully,

)

_ . %/\:‘ﬁ%/ -

ASSISTANT REGISTRAR
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J.B. PARDIWALA, J.:

For the convenience of the exposition, this judgment is divided in the following

parts: -
) INDEX
A. FACTUAL MATRIX ..ocovcciiirssscsssassissmssssssssssasssssssessassessassassssssssssrssassssesssssssasssens 3
B. PROCEEDINGS UNDER THE SARFAESI ACT....inirsrinrssncnssessessesnnnes 14
i. First round of proceedings before the DRT....ieiinrisnsnciissesanerenicnsesssnes 17
ii. Second round of proceedings before the DRT. .....u.veeerueersesesmssesssinsesomssnsseas 25
( C. IMPUGNED ORDER oottt 26
D. SUBMISSIONS OF THE PARTIES....eeeieiereeeniseme e cennecsnessnssensies —
i. Submissions on behalf of the Appellant Bank. ..c..ceiniiiiniimicenensnscccenacs 27
it. Submissions on behalf of the Respondent Bank. ...c.ccuuiiinicniocninececeicesneeaee 39
E. ISSUES FOR DETERMINATION. ..coccctnsmssemmsemcrmssinsssisssessessssmsesessanssssersssasssas 32
F. ANALYSIS ...vcrnicivesernnns S uassmesasssessrassnsessstsnsasansasssnassnnsssnsanniannass . 33
. L Legislative History and Scheme of the SARFAESI Act. ucveicevieccnmescnnnnenne 33
ii. Scope of Section 11 and expression “dispute™ thereunder. ermmmaeesssssesasesssnenn 39
C, a. Various Decisions on the subject............. ................................. SOOI |

b. Scope and ambit of Section 11 of the SARFAEST ACL. «.vroecvvroeerees e 52

¢. Meaning of the expression “rnon-payment of any amount due including interest”. ..62

d. Section 11 will not apply to dispﬁtes.betvveen Bank(s), Financial Institution(s)',

ARC(s) or Qualified Buyer(s), who are otherwise a BOITOWeT. ..c.ccveevieeveeceeenns 68

iii. There is no requirement of existence of a written arbitration agreement

under Section 11 of the SARFAEST Act..uceiicvnirirenniiseinsicseescsscecaeernessssrsnsess 74
iv. Section 11 of the SARFAESI Act is mandatory in nature. ... ¥ ecnes 83
G. FINAL CONCLUSION ..ciinisrirsrenarsrenssansssssssssssssrsessasseassasassessasssasssssssssassressases 96
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4 ——.2.-This appeal anises from the judgment and order passed by.the High Court of =

O accordlnglly directed the parties herein to resolve” fhe dlspute throug%l

6 appellant herein.

é the respondent no.. 1 herein, ‘M/s Sri Nangli Rice Mills Pvt. Ltd. is a

1. T.eave Granted.

Punjab and Haryana at Chandigarh dated 07.10.2020 in CWP No. 13538 of
2020 (O&M) (hereinafter referred to as the “Impugned Order”) by which tllie
High Court upheld the decision of the Debt Recovery Tribunal-I, Delhi (for
short, the"‘DRT”) which inter-alia held that since the dispute in the present 1ks

between two banks the DRT has no jurisdiction to adjudicate the same and

arb1trat1on under Section 11 of the Securitization and Reconstruction of
1

-

I“manmahAssets and Enforcement of Secunty Interest Act, 2002 (for short

the ”SARFAESI Ac;t’?/and theteby dismissed the writ petmon filed by the

| |
| ]

3. For the sake of convenie_:_nce, we clarify that the appellant herein, ‘Bank or’

i

India’ is a?naﬁonali_zed bank (hereinafter referred to as the “appellant bank’fj,

manufacturing unit dealing in rice and other allied products and the borrower
herein (hereinafter referred to as the “borrower™), the respondentno. 2 herein,
‘Punjab National Bank’ is also a nationalized bank, (hereinafter referred to as

the “respondent bank”) and the respondent no. 3 herein, ‘National Bulk

|
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Handling Corporation” is the collatcral manager of the respondent bank

(hereinafter referred to as the “collateral manager™).

A. FACTUAL MATRIX

4. Tt appears from the material on record that the borrower herein on 31.07.2003
had availed credit facility from the appellant bank herein by hypothecating
stocks of paddy and other assets. Pursuant thereto, a Credit Facility Agreement

dated 23.09.2006:-was executed between the borrower company and the

o

appellant bank, with the following relevant terms and conditions: -

“CREDIT FACILITY AGREFEMENT
[-]
4.6 BORROWER NOT TO BORROW MONIES FROM
OTHER BANKS AND FINANCIER WITHOUT
CONSENT' OF THE BANK:
The Borrower confirms that he has not borrowed any monies
from any other Bank or financier and further agrees that so
long as the Borrower continues to be indebted or liable to Bank
in respect of Sanctioned Credit Facilities, the Borrower shall
not without the previous written consent of the Bank borrow
any monies from-any other Bank or Financier.

L[]
4.15 SECURITIES TO BE FREE FROM ANY
ENCUMREBACE: '

The Barrower hereby declares and assures that the Borrower'
has not created in favour of any person (vther than the Bank)
any lien, charge, pledge, mortgage or other encumbrance over
all or any of the Securities which are hypothecated or charged
by the Borrower to the Bank and have not borrowed any
monies against the said Securities from any such persons. The
Borrower further undertakes that so lorg as the Borrower
- —-=~  -—-continues to be indebted or liable to the Funk under any of the

Special Leave Petition (C) No. 16735 of 2022 Page 3 of 98
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Sanctioned Credit Facilities, the Borrower will not withoul the
previous written consent of the Bank create or attempt to create
in favour of any other person, lien, charge, pledge or
.encumbrance over all or any of the Securities' whatsoever and
Jurther undertakes not to create any lien, charge or other
encumbrance over all or any of the properties the Borrower
may acquire hereafter, ranking either in priority to or pari
passu with or subsequent to the Security in favour of the Bank,
arid will not borrow at monies against such subsequently
acquired without the previous consent in writing with the Bank.

4.16 BORROWER NOT TO REMOVE THE SECURITY
WITHOUT BANK'S CONSENT:,,

So long as any money remains due in respect of Sanctioned
Credit Facilities, the Borrower shall not remove or cause or
permit to be removed the goods or properties charged to the
Bank from the Borrower's premises, where the same are
represented to have been kept, without the consent in writing
of the Bank or the same may be removed except in the manner
and to the extent permitted by the Bank. The Bank shall be
entitled to put up and the Borrower consents to the Bank to put
up the Bank's name Board at the place where the goods and
properties of the Borrower given as Security {0 Bunk ure kep!
or stored, for such period and in such manner as the Bank may
deem proper.

4.17 BORROWER TO KEEP THE GOODS CHARGED IN
MARKETABLE CONDITIONS:

The Borrower shall, at all times keep goods or stock or other
properties hypothecated or charged to the Bank as Security for,
the Sanctioned Credit Facilities in a marketable state and in
good dnd substantial repair and condition and in thorough
working ovder and will not make any alteration therein without
previous written consent of the Bank, ¢

3

4.23 BORROWER NOT TO CREATE THIRD PARTY
RIGHTS ON THE SECURITY (IES):

Borrower confirms that no lien, charge, pledge, morigage or
other encumbrance or interest or right has been created over
all or 'my of the Security(ies) offered to the Bank as a Security
Jfor Sanctioned credit facilities nov shall the Borrower create
in'favour of any other person, any lien, charge, pledge,
mortgage or other encumbrarce or interest or right over all or

Page 4 of 98
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any of the Security(ies) or other properties either in priority to
or pari passu with the Bank's rights and interests. The
Borrower $hall not borrow any monies from any other person
against the Security given to the Bank.

LT

5. As per clause 4.6 of the aforesaid credit facility agreement it was stipulated
that the borrower shall not avail any credit facility or loan from any other bank
or financier until the borrower amount in respect of the credit facility
sanctioned by the appellant bank hercin is repaid. Furthermore, clause 4.15 of
.the aforesaid credit facility agreement that the securities hypothecated in
favour of the appellant bank shall be free from any encumbrances and the
borrower shall not create any charge, lien or pledge in respect of th_e same
without the prior consent of the appellant bank herein. Clause 4.16 stipulated.
that the borrower shall not remove or cause to be removed the securities. that
have been hypothecated to the appellant bank. Clause 4.23 stipulated that no

. third-party rights or interest shall be created over the securities hypothecated

with the appellant bank, until the amount borrowed against the aforesaid credit

facility sanctioned by the appellant bank is repaid.

.-y

6. It appcars that Wh]le the loan amount under the aforesaid credit facility carlier
sanctloned by the appellant bank was still outstanding and yet «to be
discharged, the borrower, on 22.11.2013 by way of a loan application

proceeded to snnultaneously avail one another credit facility from the
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respondﬂent bank. Pursuant thereto, an Agrecement of Advance / Pledge

Agreement dated 06.12.2013 was executed between the borrower and the

k2

respondent bank, by which the warehouse receipts of certain goods including

[ B4

stocks of paddy and rice, were pledged in favour of the respondent bank as

security, with the respondent no. 3 acting as the collateral manager.

, o
7. Asper the aforesaid Agreement of Advance, various stocks of paddy and ricl‘e

¥ R

—~ of the borrower hetein were'deposited in the godown of the respondent no. 3

herein arid the loan amount was sanctioned by the respondent bank herei'n

O against the warélionse receipts issued by the fespbﬁdent no. 3 in respect of the
P ’ vy
aforesaid' goods ‘as security. As per the terms and conditions of the saild

-
Y

| .
Ag_reernei}t of Advance, the sale-proceeds-realized from the-said stock of

- £ 1

paddy and ‘rice‘"Were- required to be credited directly to the borrower’s loan

‘account, ilil discharge of the instalments due thercunder.

Lad
. ! .. . .
C LRIV B 1
. by e LR | y Aaw

- 4 WL . T8

a : - = - . a = ar Fe Lep T & Tes T » H ‘-
8. Between 2006 and 2014, the credit facilities sanctioned by the appellant bank

O to the borrower were enhanced from time to time. In connection therewi%h, the
borrower submitted monthly statements reflecting the securities that had been

we T ¥
hypothecated. Notably, these statements made no reference either to the

aforesaid Agreement of Advance or to the factum of the second charge over

the said security by way of pledge in favour of the respondent bank.
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9. On 08.09.2014, the borrower herein filed a loan application for secking

enhancement of the credit facilities sanctioned by the respondent bank. .

Pursuant thereto, the respondent bank addressed one letter dated 16.09.2014

to the appellant bank, asking for the credit information report in respect of the
said warchouse receipts. The said letter reads as under: -
7o, *

The Chief Manager,
Bank of India 2

o

16.09.2014
Reg: Account of M/s Sri Nangli Rice Mill Pvt. Ltd. _ Q

With reference to the above subject the party has approached
us for sanction of Cash Credit Limit against Warehouse
" Receipts of Rs. 20.00 Crores. As per guidelines we require
Customer Information report on EBA format (enclosed) of the
unit. You are requested to provide the data on urgent basis
within 7 days from the date of receipt of this leiter otherwiseit _ = Q
will be constriied that there is noting adverse to report from
your side.

. Thanking You
e s SdE ot T
CHIEF MANAGER

L T Q

10.tiowever, since O Tesponse was elicited from the appellant Bank, -the, ... -
Respondent Bank proceeded to enhance the credit facility sanctioned by it to .
. i .
the borrower vide one another Agreement of Advance / Pledge Agreement,

dated 22.11.2014 against the warehouse receipts issued by the respondent no.

3 as the collateral manager in respect of the same stocks of rice and paddy that
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0

!

had been' earlier pledged with the respondent bank and leased for storage with

the respondent no. 3 herein. .

11.Sometime in 2015, the borrower herein defaulted in repayment of the loan

amount sanctioned by the appellant bank herein, whereupon an inspection was,
undertaken by the appellant bank of the stocks of paddy and rice that were
hypothec_:?.ted to it with a view to realize the outstanding dues. It is th;;case of
the appellant bank that during the course of this *inspection, it discovered for

the first time that pledge tags of the respondent bank had beeir affixed on the

said security.

12.Accordingly, the appellant bank addressed a letter dated 02.04.2015 to. the

Chief Manager of the respondent bank, requesting details of the credit
facilities against which the said stocks of paddy and rice had_purportecil'y been
pledged, along with the balance outstanding in the accounts of the borrower,
in order to asceritain” whether the pledging of securities was anterior or
posterior to the credit facility agreement 23.09.2006 that was executed by it
with the borrower herein. In response, the res}icndent bank vide its letter dated
20.04.2015 furnished the details of the various Agreement of Kdvahc*e‘ I
Pledge Agreements that were executed with the borrower for sanction of
loans, along with the credit information report relating to the warehouse

receipts m respect of the said pledged goods.
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13.Upon perusal of the information fu_mished by the respondent bank, the
appellant bank ;ddressed one another letter dated 23.05.2015 to the
respondent bank, inter-aliq stating that in all previous stock audits conducted
by the appellant bank; no pledge tags of the respondent bank were found
affixed on the said security and that as per the records even the-charge created
by the appellant bank over the said stocks of rice and paddy, by way of
hypothecation, was prier in time to the pledge created in favour of the

respondent bank. Accordingly, the appellant bank asserted that all credit
¥,

s

proceeds from the sale or disposal of the said hypothecated goods ought to be
remitted to the appellant bank in satisfaction of its prior and subsisting charge:

The said letter reads as under; -

Gurdaspur Branch - Phone No.:01874-
240050 )
1- Library Road

Gurdaspur

Punjab 143251 »

L]

-

Ref. No. GSP:ADV/2015-16/06 - - - ~Date: 23.05.15
& Private and Confidential

The Chicf Manager,.. o
Punjab National Bank, L -t
G.T. Road, ' -

Gurdaspur.

av

Sir, " )
Re:- Credit Facilities of M/s Nangali Rice Mills Pvt, Ltd.

We refer to your letter No Nil dated 20.04.2015 on the

captioned maiter. During inspection, we observe that all our
stock hypothecated to our bank is pledged in your favour in the
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g‘Odowns in the factory premises through NBHC. Earlier, we

have not noted any tags on the attacks which could raise any
doubt of your pledged stock. Please reply us the following
immediately.

1. Details of Original as well as latest. sanction of the
fimit(s).

2. Our charge has been duly registered with ROC on all
hypothecated siocks / assets and covered under
insurance duly assigned in our favour by Insurance
Company.

3. Stock audit has recentlv been carried out bv statutory

i auditors and all hvpothecated stocks lving at premises /

godowns_of borrower company have been verified by

' them and found to be in order, it is pertinent to note that
during stocks audit no such tags were seen affixed
indicating the stocks as a pledged security of vour bank

N and it is nothing sort of afterthought exercise from you.

4." Whether the NBHC and your bank take permission from
our bank for storing the pledged stock in the factory
premises to store pledged stocks.

5. Whether you have obtained status reports/ NOC from us
before considering credit limit(s) to our borrower(s).

6. You have never intimated the details of credit limit(s)
extended by you to our borrower(s).

7. It has come to our notice that vou have affixed pledge
tags to our hvpothecated attacks lying at premises of
borrower company_where bank’s _name_ board. Also

being displayed fully knowing well that the stocks are
hypathecated to Bank of India. In.this process, you have
connived with the borrower(s) with an_intention to
deceive Bank of India and indulee in breach of trust.ind
also_took action to deprive us from_our right with an
intention to put us to suffer probable loss. ;

8. You are hereby put fo notice that our hypothecation

charge is prior to vour pledee and hence all credits.

proceeds should be routed through company cash credit
account_maintained _at our branch. Please send us the
whole credit proceeds since inception immediately 1o us
failing which we shall take up the matter with Reserve
Bank of India and also it is fit case of initigting filing of
FIR with concerned authority.

Y bim
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You are requested to reply us immediately.

Thanking you,
Yours faithfully,
Sd/-

14.In response to the above, the respondent bank sent a letter dated 04.06.2015
inter-alia denying that its pledge tags had not been affixed at the time of
sanctioning' the credit facilities and stated that the stocks of rice and paddy
pledged with it were. duly tagged. and earmarked all through;ut. I-‘; further

clarified that the,credit facilities extended by it, sometime in 2013, were

L T e

against the warchouse receipts of the stock of rice and paddy pledged in its

favour, and that the said security had no concern or connection with the goods

allegedly hypothecated to the appellant bank. The respondent bank also stated
that it had, vide letter dated 1-6.09.2014, duly intimated the appellant bank of
its intention to extend additional credit facilities to the borrower against the

said warehouse receipts which was ignored by the appellant bank. The said

- -

letter reads as under: = .. <« .« .- - as
) Punjab National Bank

G.T. Road Gurdaspur (018700) Punjab: * =~

Tel.: 01874-221860Fax=(01874-221878 -

Email: bo01870 (@pnb.co.in

»

To, Drt: 04-06-2015
" The Chief Manager,

Bank of India

Library Road

Gurdaspur
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Dear Sir,
Reg: Credit Facilities of M/s Nangali Rice Mills Pvt. Ltd.

With reference to your letter No. GSP: ADV/2015-16/6 dt.
23.05.2015 on the above captioned subject we may advise as |
under:

We have already shared the credit information with vou vide
CIR sent under the cover of our letter 20.04.2015. further we
av inform you we have financed the party under WHR scheme
since 2013 and every time during the checking we have found
our pledge stock intact with stock card attached along with
board of our collateral Manager NBHC displaving the name
of our Bank,

. 1. The details has already been shared with you vide CIR
& our letter di. 20.04.2015 conveying detail of limit
sanctioned and balance outstanding. The details has
also been alrveady conveyed to you time to- time during

. 1.axyaur visit along with Sh.-Sham Lal Sr. Mgr (Credit) to
our office in month of Oct/Noc 2014 and January 2015.

2. We are only concerned with the stock pledged to us
under the custody of National Bulk handling
Corporation Ltd (nominated as collateral manager
under the tripartite agreement with Bank) also is taking
care pledge & release of stock) Bank'is financing on the
basis of WHR issued by collateral management
company. Further as per New company law, we have
also got ROC registered for pledge limit of Rs. 20.00

. crores.

3. Our stock is a pledged stock under the management of
NBHC (Collateral Manager. We are checking our stock
through various officials at irregular interval. The stock
of all the parties including Sri Nagali has also been
checked only by our-Sre functioning' from controlling
office, where-we found that all-the stock in order with
proper stacking and stack card attached along with
display board of NBHC confirming stock pledged to our '
-Bank.

4. It is the party/borrower who offer the godown for
pledge. Then the godowns are surveyed by collateral -
manager and after it is found in order. the godown is
considered to be handed over to collateral Manager on

-

b [ -
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lease. This is the duty of borrower 1o shure the
information if any is to provided to you.

5. We have given vou a letter dt. 16.09.2014 for our
intension to provide finance to partv advising you to
send vour observation. The limit is considered against
WHR as pledge. CIR from the CIBIL & Equifax are
checked for getting status of party, This is for you fo
respond _-within __ stipulated  time. _However, the
information of our financefintended finance has been

- freely shared with your goodself and also with Sh. Sham
Lal Sr. Manager, during visit of these officials to our
office_in Qct/Nov/Jan. to payv that yvou have no
knowledge of our finance is not acceptable. The
sanctioned limit might also be checked from the CIBIL,

I Experian, Equifax but you have ignored all these online

~ : information.

6. The information of our limits was always shaved with
you when ever you visited our office. Also CIR was sent.
you on 20.04.2015 in response to your letter. Further, if
appears that you have mever checked CIR available
online and also the stock was not checked seriously by
you officials and the information shared with Sh.:
Harjinder Singh & Sh. Sham Lal Sr. Manager during
their visitto our office was not taken for consideration.

7. Your use of baseless and intemperate language only
suggest that your officials has performed the duty
casually. When we have always found our stock duly
stacked with stack card displaying thee each commodity

C and board of collateral manager showing our

- charge/pledge of stock, we have also found the signature

of collateral manager officials on stock card & stock
register.

- Further we have always found stock -in- order *and.

properly stacked with signature of official of NBHC.

e
. - F - - ’

It is pertinent to mention again stock was always found
in order while checking by one of our Sr. official from
controlling office.

8. We are only dealine with WHR of pledee stock (Pledee
under tripartite acrveement). The partv is dealine with us
since 2013. The conduct of u ¢ is satisfactory.

-
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B.

For vour hypothecation limit vou can pursue with party.
Qur charge is legitimate charge under pledee scheme.
However we_have advised the party to_satisfy_vour
authorities for proper conduct of account. You may also '

explore the possibility to go inte multiple Banking to sale
L

Vour account.

Yours Faithfully,
Sd/-
CHIEF MANAGER

LY

PROCEEDINGS UNDER THE SARFAESI ACT.
| e - - - 1
|

*

15.51nce, the borrower defaulted in repayment of the loan amount sanctioned by
I

L4
o

the appellant bank herein, the loan account was classified a s Non-Performing

v 2T aa

Asset (NPA) on 31.09.2015 and the appellant bank issued a demand noticie

dated 17.‘1(5'."20.15 under Section 13 sub-section (2) of the SARFAESI Act to
the borrower herein for repayment of the principal amount along with interest,

cost, charges etc. As per the aforesaid demand notice, an aggregate sum of Rs.

62.10 crore was due and payable by the borrower to the appellant bank herein.

- - o Teq "4 1 e L) ;‘t.

16.0wing to the failure of the borrower in repaying the outstanding amount

referred to above,.the appellant bank proceeded to take symbolic possession

of the factory premises, plant and machir:ery along with the stocks of rice and

- Fi

1 - = - -

paddy that w'ere.hypothécated to it as security, and sealed the godown of the
respondent no. 1 that had been leased to the respondent no. 3 in relation to the

Agreement of Advance / Pledec Agreement with the respondent bank.
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17.1t also appears from the material on record that, several joint meetings were

convened between the directors of the borrower herein along with the officials

of both the appellant and respondent banks. Two such meetings were

convened on 30.04.2015 and 12.08.2015, respectively, ie., prior to the

appellant bank classifying the loan account of the borrower as NPA, and one

another meeting thereafter on 22.08.2015. During the course of these joint

meetings discussions were held in respect of the credit facilities exte;nded to

the borrower by both bagks, the outstanding liabilities thereunder, the revenue Q

streams of the borrower and the total value of thé stocks of rice and p-a-ddj; i
lymng with it including those that were pledged in favour of the respondent

%

bank.

-3 Q
-*

18.It is the case bf the respondent bank herein that during the course of the

aforementioned joint meetings, the appellant bank did not raise any dispute in |
. - i ' '
respect of the stocks of rice and paddy that had been hypothecated and
-y
simultaneously also pledged with the appellant and respondent bank,
. \ . - . . AP U . 43 s En

respectively, and that the said issue was raiscd for the first time only after the .
borrower defaulted in repayment of the loan dues and the account was

classified as NPA ‘By the appellant bank herein.
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19.0n 14.1'0.2015 , the appellant bank herein instituted a suit being CS No. 127
0f 2015 against the respondent bank inter-alia seeking a decree of permanent
injunction to restrain the respondent bank from selling the stock of paddy and
rice allegedly pledged with it, by contending that the said goods in question
had already been hypothecated in its favour. under a pre-existing charge prior
to the pledge. It is pertinent to mention that the said suit ultimately came to be"
disn}issed as Infructuous by the judgment and order dated 11.11.2021 passed

by the Civil Judge, Senior Division, Gurdaspur in view of the subsequent joint

(M

sale and auction of the secured asset carried out by thé appellant and

respondent bank pursuant {o the directions issued by the DRT.

hJ
r
..... o ‘-

20.In the iﬁtéffééﬁu;n, the appelh.mt bank herein preferred an application under
Section 14 of the SARFAESI Act seeking assistance of the District Magistrate

6 for taking physical possession of the secured assets of the borrower hercig

with the aid of the police. The respondent bank in turn alse filed an application

L

lodging its objections thereto and contending that certain stocks of paddy and

(’f\

rice had already been pledged to it. The District Magistrate upon consideration
o of the material on record and in view c.;f ythéobj e:c;tion; ra;;ed ’by the respondent ‘
bank, iaartly ;3.110\’;6(:1 the a;ppellant bank’s application vide its2 ox:ﬁe'r da:c_etl%
12.10.2016; pemiﬁing the appellant banl.< to take ].physical poss*;ession of the

secured assets, save and except the stocks of paddy and rice pledged with the

respondent bank are concerned, and further directed the appellant to not
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intcrfere with or take possession thereol. The relevant paragraphs of the said

reads as under: -

“After going through file and record available and further
after hearing the parties, the application under section 14 of
the Securitisation and Reconstruction of Financial Asset and
Enforcement of Security Interest Act 2002 for taking
possession of secured assets as well as for police assistance is
allowed subject to following conditions that there should not
be any( stay granted by any competent court of law or higher
authorities, In case of violation of any legal order than the
authorized officer is responsible. Further, the stock of Punjab
national Bank should be not touched and the Naib Tahsildar is

deputy as Duty Magistrate.”

@

21.Aggrieved by the aforesaid, the appellant bank preferred a writ petition being

CWP-COM No. 177 of 2017 before the High Court, assailing the aforesaid
H A

order~dated 12.10.2016 passed by the District Magistrate insofar as it
restrained the appellant bank from taking physical possession of the secured
assets purportedly pledged with the respondent bank. The High Court vide its .

order dated 26.05.2017 dirécted the appellant bank to approach the DRT

\

instead, and thereby dismissed the-writ petition as withdrawn.

- -
[ T T |

i. First round of-proceedings before the DRT. - ce
¥ H .

”»
]

-
. - 4.
- o v e o

22.Accordingly, ‘the appellant bank filed a securitization application being S.A.
No. 285 02017 before the DRT-I, Chandigarh challenging the aforesaid order

dated 12.10.2016 passed by the District Magistrate.
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23.The Debts Recovery Tribunal, vide its intcrim order dated 14.06.2017,

observed that although a dispute subsists between the appellant and

: : : . |
respondent banks regarding their respective,claims over the security

comprising of stocks of paddy and rice, yet there is no. dispute insofar as the

selling of thé secured asset is concerned against the outstanding dues.
"1—
Furthermore, in view of the perishable nature of the said secured asset the

DRT held that the same should be disposed expeditiously notwithstanding the
dispute to eschew any risk of depreciation or monetary Joss to the public funds.

Accordingly, the DRT permitted the appellant and respondent. banks to

conduct a joint sale of the secured assets to facilitate maximum realization
towards the outstanding dues and further directed them to deposit the sale
proceeds with the State Bank of India in the from of a fixed deposit, which
shall then be apportioned after the final adjudication of the inter-se rights of

the two banks. The relevant observations read as under: - s

“Before this dispute is resolved as whose charge is the first and.; . svws o

better than the other, the first priority at this stage before this

Court is, as during the course of arguments the Ld. Counsel for

the parties have also stated that since the adjudication of the
matter will take little move time.. the goods in the shape gf." = -1
paddy being perishable item may perish or because of rainy
season it will diminish in value causing not only personal loss |
but national loss too, therefore, the same shall be sold out. Both

the counsel for the parties and their respective officers have

made a statement on previous date that they have no objections

if they were allowed to sell stocks and both have shown their -
inclination to sell on their respective side and to keep the sale
proceeds with them. Meaning thereby that there is no dispute

for selling the stocks to get maximum at the earliest and which
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in_turn will reduce the liahilily of the borrower ultimately. But
who will sell and keep the sale process is the question of hour.
Therefore, till the pleadings are_complete and the matter is
adiudicated upon finally gua rights and interest of each of the

claimants after adducing the evidence and giving them fair
chance to defend, being guarded by Sec. 19(25) of RDDBI &
I Act, the divections should have fo be issued to give effect to

its_ order and to prevent misuse of process and 1o secure ends
of justice. Hence, at this stage the following ovder is passed.:

2The concerned AGM of Applicant Bank as well
Resp. Bank No. 1 and one officer from National Bulk
Handling Corporation Ltd. are hereby directed to
Jjointly start the process of selling stocks immediately
by taking joint exercise under the authority of all
three to get the stocks released as well as sold in the
open mirketas-per rules. The Authorised Officer of
the Applicant Bank, i.e. Bank of India, shall reopen
the premises which they claim to have been in their
physical possession and mortgaged with them and

¥ .allow access to the above-officers to- get the stocks
transferred for the purpose of selling as per their own
procedure: Except with the joint written permission of
these officers, no one shall be allowed access or to
sell the stocks for which full inventory shall be made ~ * -
in details and be kept preserved. The whole process
shall be completed within 45 days from the date of
recelpt of this order.

It is made clear that the process of disposing of these

stocks will be maintained by all three parties jointly

under their signatures and the sale proceeds received

shall be deposited.with the. main Branch of State Bank  + <
of India. Gurdaspur in _the shape of FDR with
accruing maximum inlerest and-the in charge of the”
concerned SBI Branch shall keep the same in its
custody till the adjudication of the ‘matter or as* ~
directed by this Tribunal ”’

-

The Applicant as well as Resp. Bank No.l shall supervise all
these actions and shall undertake necessary formalities to be
completed keeping national interest over Institutional Interest,
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and expenses incurred shall be borne equallv by both of the

Banks, i.e. Applicant Bank and Resp. No.l Bank.

Thus the interim prayer is disposed of.”

(Emphasis:-supplied)

24.Thereafter, the DRT vide its final order dated 10.11.2017 allowed the 5.A. No.
285 of 2017 filed by the appellant bank herein and held that thatithe charge
created in its favour by way of hypothecation over the stocks of paddy and
rice was prior in time and, consequently, would take precedence over any
subsequent charge that may have been created in favous.of the respondent
bank by way of pledge. It observed that the appellant bank had extended the
credit facilities against the said..stocks.of paddy and rice as early-as 2003
whereas the respondent bank had extended the credit facility only in 2013 and
failed to undertake any meaningful verification as to whether an existing
encumbrance or charge subsists over the said stocks. It found that the appellant

bank had duly established that the stocks in question were lying the properties

‘e 4 - »

=%

morigaged with them and had been hypothecated in their favour, and thus,

i3

held that any charge or encumbrance created in. favour of the respondent bank

arm
-‘ r‘

would be subservient to the charge in favour of the appellant bank herein. The
137

relevant observations read as under: - g

7. [..] In fact after going through the pleadings and the

documents/evidénce produced by the parties, who have

diagnosed the epicentre that both financial Institutions are

claiming their right of hypothecation/pledge on the moveable

stocks of rice, paddy which are lying in the prenuses of Resp.
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No.2, So far us mortvage of immoveable property is
concerned:; there is no_controversy but the stocks which are
perishable in nature and moveable are under the controversy
of charge being hypothecated and pledge,

[...] Now after going ithrough the scheme, terms and condition
of agreement, it transpired that NHBC has taken same
warchouse on rent which was already mortgaged with the
Applicant Bank along with stocks lying in the premises being
hypothecated to the Applicant Bank. The said stocks were
shown_fo the:- NHBC who verified the guantity without
verification _of charge over stocks over which now the
Applicant Bank and Resp. No.1 are claiming to have their right
being hynothecated and pledged with them respectively.
Meaning _thereby that Resp. No.3 was_aware that the
warehouse_godowns which were given on.rent to the NABC
itself were built-on the property which was mortgaged with Q .
Applicant Bank in violation of terms and conditions of -
agireements executed between Resp. No.3 and the Applicant,
certainly which are prior to the pledge. It also transpired that

¥ no_proper verification has been carried out eithei bv Resp.
No.l PNB or Resp. No.3 NHBC for non-encumbrance of
immoveable properiy and nothing is placed on record to prove
that except few letters being exchanged between the Banks. .. . - .

P @

[-..] Further, it seems that Resp. No.2 and 3 using their good
office has managed and manipulated by getting the stocks
pleadged with Resp. No.1 which were duly hypothecated with
the Applicant Bank. The involvement of officers of both the
Banls along with handiwerk of NBHC and Resp. No.2 cannot

be ruled out. The Schemé under which the Resp. No.l Bank has
financed-has been found to be defective and there is nothing on Q

record produced by the Resp. Bank that they had verzf‘ ed the

encumbrance/ charge éipon the stocks and the Qrogertzes wher

thesastocks-were kepl.

[...] Once the Applicant Bank has duly proved that the stocks
are lying in the properties mortgaged with them and are
hypothecated whatever Resp. No.l has claimed by tagging
through NHBC but kept on changing stance is “subsequent” to
“hypothecation” since it had not verified the encumbrance on
both immoveable and moveable stocks.
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The Applicant Bank at the very first instance had asked
information from the Resp. No.l vide letter dt. 02.04.2015
which was replied on 20.04.2015. It has been observed that
both the banks were exchanging incomplete information.
Thereafter in a Joint Lenders Meeting held on 30.04.2015
which was attended by GM/ZM of both the Banks as well as
SBOP, nothing was discussed over such controversy rather it
seems that they were helping the defaulters at one stage.
Further, letter di. 23.05.2015 itself reflects that Bank of India
verified its stocks which are duly hypothecated and had
convéyed the same to the Resp. No.1 PNB that there was; no
such tags seen or affixed on the security [...]

|
l (Emphasis supplied)

25.Accordingly, the DRT vide its final order dated 10.1\1‘.,20.17-’51 S.A. No. 285
0f 2017 set aside thé order dated i2.10.20 16 passed by the District Magis.trate
and allowed the appellant bank to’ sell the .stocks. of rice .and paddy
hypothecz;lted :n its fz;vour for the purpose {E:alizing the outstanding dues from
the sale proceeds -thereof. Thé operative porfion of the said order reads as
under: -

[...] sifice’the prayér of the Applicant Bank is for setting aside

of orders of DM which is otherwise creating hindrance in.the. . . «

sale of perishable goods, is allowed and-order dt. 12.10.2016

is set aside. The Bank is at lzberty ‘to sell the produce

immediately by any means so that foodgrains, which is :

penshable item and national assert as each grain of crop is

property of every human of this nation, should not go waste in
 the hands of irresponsible officers of banks and delinquent

defaulters who played a fraud with banks. - e W

8. Accordingly SA4 is allowed to that exient. Any application
pending stands disposed of-
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26.Aggrieved by the aforesaid, the respondent bank preferred an appeal bearing
no. 500 of 2017 before the Debt Recovery Appellate Tribunal (for short, the

“DRAT”). The DRAT vide its order dated 04.11.2019 held that the DRT

e 1

whilst passing its order daied 10.11.2017 failed to take into consideration the
prefininary objection (hat was raised by the respondent bank herein to the
effect that the application filed by the appellant bank under Section 17 of the
SARFAESI Act was not maintainable; first, because the remedy under the said
provision is available only against measures taken in terms of Sectiori 13 of

the SARFAESI Act which the respondent bank had never'initiated and
secondly, because Section*17 of the SARFAESI Act cannot be invoked for
claiming any reliefs against another bank. Accordingly, the’ DRAT remanded
the matter to the DRT for deciding the matter afresh after considering the
preliminary objections of the respondent bank. The relevant observations read

as under; -

“6. The main grievance of PNB raised by its learned cou'nsql X
and also in his written submissions and which erievance. in my
view, is well justified is that the learned DRT has not focussed
himself on the_objection raised by PNB whether respondent
no.l bank could invoke Section 17(1) of SARFAESI Act at all
for claiming the reliefs sought for in the S A. Ezgainst another
bank whichavas claiming itself to be q pledsee/ninvvnze ofsome
of the rice/paddv/whéat stocks stored in some godowns which
respondents:no.3. PNB’s collateral manager, had taken ~on= - -
lease from the bank’s borrower. Learned counsel for PNB had
submitted that Section 17(1) of SARFAESI Act can be invoked
by a person including a borrower who is agerieved by any of
the measures taken bv a secured creditor under Section 13 of
SARFAESI Act which while :n the present case the Bank of

~ -~ India had riot éeven claimed in its S.A. that PNB had initiated = =~ =~
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any measures under SARFAESI Act in order to recover its dues

from respondent no.2 herein and PNB was aggrieved with
those measures. The S.A. was filed by Bank of India simply on

the allegations that PNB was claiming itself to be having a
charge over stocks of rice/wheat efc. kept in the godowns of
respondent no.3 in respect of which Bank of India was also |
claiming its charge as a hypothecated and to have a
declaration to that effect in its favour Bank of India had
already filed a civil court which was pending and which fact

had been concealed in the S.A. and for these reasons also the

S.A. was liable to be rejected. The DRT has, however, not even .
examined these objections raised by PNBwhich ought to have

been done. Similarly the DRT as not considered the objection

that in the S.4. Bank of India had challenged the correctness

of the order of the District Magistrate passed on the '
application moved by this Bank itself under Section 14 of
SARFEASI Act whereby a direction was given that PNB's
stocks will not be touched meaning thereby it was accepted and
Iecogmsed that stocks pledged with PNB.were also stored in
rhe godowns as had been clazmed by PNB before the Dzstrzct

.....

aspect was not considered by the DRT

XXX XxXx XXX

“  =eom
e < " <+

9. This appeal. therefore. deserves to be allowed and matter
needs to be sent back to DRT for fresh disposal in accordance
with law and keeping in mind the observations made
hereinabove. e —

4+ .

10. This appeal is accordingly allowed &;3 impugned order is
set aside with a direction fo the learned DRT-I, Chandigarh to

pass ﬁ*evh order of disposal of the S.A. No.283/2017 of Bank. .

of India keeping in mind the observations made.in this order -

by this and giving fresh hearing to the parties and at thé same |
time to pass fresh order uninfluenced bv anything said: in-its
impugned order which now stands set aside. The S.A. shall
accordingly be now taken up for ‘directions’ by the DRT on
23.11.2019 at 2.p.m. and efforts should be made to pass the

fresh order as far us possible within two months from the date

of receipt of this order. While disposing of the S.A. afresh DRT

also be at liberty o pass appropriate ovder concerning the
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appropriation/disbursement/utilisation of the sale proceeds of
Stocks of rice/paddy etc. which were sold during the pendency
of the present appeal.”

(Emphasis supplied)

2

ii.  Second round of proceedings before the DRT.

27.0n remand, the DRT-I, Chandigarh vide its order dated 12.02.2020, held that
it has no jurisdiction to adjudicate the dispute since the controversy pertained
to competing claims between two banks over the same secured asset. Placing
reliance on the decigion of the DRAT in Oriental Bank of Commerce & Anr.
v. Canara Bank & Ors. reported in (2011) SC(; OnLine DRAT 8, it held that

where the dispute in respect of the secured asset is inter-se between two banks

- X
kY

or creditors, the same must be adjudicated by way of arbitration in terms of
Section 11 of the SARFAESI Act by approaching the competent authority for
seeking appointment of arbitrator by way of an application under Section 11
of the Arbitration and Conciliation Act, 1996 (for short, the (“Act., 1956™). In
light of the foregoing, the-DRT directed the parties to approach the High Court
for the same and further ordered that until final adjudication of the dispu}‘.e the
sale proceeds from‘ihe sale and auction of the security shall remain iI;'d:ép;osit
with the SBI. f{'he relevant observations tead us under: -

“I have heard the arguments on maintainability of this SA. And *

as per Counsel for respondent this Tribunal has no jurisdiction

to resolve the disputes between the banks by way of filing SA
by one Bank against the other Bank.
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Along with. this issue counsel for respondent has placed on
record the citation “OBC Vs. Canara Bank 2011 BC 14

(DRAT) Delhi” in which Hon'ble DRAT, Delhi has

propounded a principle that disputes between Banks cannot be
entertained by Tribunal by way of filing SA and Banks will
approach the High Court for resolution of their disputes.

Xxx XXX xxx
I have perused the relevant provision under Section 144 CPC

in this-Section if any decision is reversed in appeal against any
decree then the benefit taken by that party out of the decree will

have to be restored to the other party after the reversal of

appeal. Since in this case no such ovder has been set aside in
any appeal, therefore Principles of Restitution under Section
144 CPC do not apply here and the amount which is lying with
the SBI will remain -with the SBI till the dispute betiveen the
Banks is decided by the Competent Court of jurisdiction and
accordingly this SA is dismissed-as being not maintainable.”

IMPUGNED ORDER

f

T

28.Aggrieved with the aforesaid, the appellant bank herein approached the High

Special Leave Petition (C) No. 16735 o 2022

Court by way of writ petition being CWP No. 13538 of 2020 (O&M), wherein
the High Court vide its. final impugned judgment and order, finding no fault
in the decision of the DRT, dismissed the writ petition and affirmed the order
dated 12.02.2020 passed by the DRAT, in view of the mandate of Section 11

of the SARFAESI Act. The relevant observations read as under: -

“OBC Vs Canara Bank 2011 BC 14 (DRAT Delhi)” has been
relied upon in the said order. The petitioner is having a remedy
under Section 11 of the SARFEASI Act, 2002 (here-in-after
referred to as ‘the Act, 2002) as the dispute can be settled by
resorting the said remedy. Section 11 of the Act, 2002 [...]

XXX XXX XXX
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Accordingly, by considering the provisions of Section 11 of the
Act, 2002, we do not find any merit in the contention raised by
learned counsel for the petitioner. The remedy is available to
petitioner under Section 11 of the Act, 2002. The petitioner is
at liberty to avail that remedy before the appropriate Forum.

29.In view of the aforesaid, the appellant bank being aggrieved and dissatisficd
with the impugned order passed by the High Court 1s here before this Court

»

with the present appeal.

( D. SUBMISSIONS OF THE PARTIES

i. Submissions on behalf of the Apnellant Bank.

30.Mr. Dliruv Mchta, the learned senior counsel appearing for the appellant bank
submitted that Section 11 of the SARFAESI Act is inapplicable to the present
case, as there 1s no legitimate dispute between the appellant and the respondent ™ ( Q
bank in view of Section 31(b) of the SARFAESI Act. It was submitted that
(_ thc appellant bank’s charge over the secured asset in quest.ion was cl.‘eate_d by
way of hypothecation, wl.lereas the respoxfdent bank’s charge was purportedly Q
created through pledge. Since, Section 31(b) of the SARFAESI Actexplicitly *

excludes ‘pledge’ ffom the scope and purview of the Act, the respondent bank

wg %

herein posseséeg no:'rights in terms of the SARFAESI Act that may be decided

under Section 11 thereof,
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31.1t was submitted that the appellant bank holds a prior charge as, the said

-

security was created by way of credit facilities sanctioned-to the borrower in
2003 and thereafter duly registered by way of the Credit Facility Agreement
dated 23.09.2006, executed between it and the borrower. Whereas the
respondent bank had purportedly created a c‘harge over the said security
through pledge only in 2013 by way of the Agreement of Advance / Pledge

Agreement dated 06.12.2013.

-

32.1t was further submitted that the stocks of rice and paddy that were pledged in
O favour of the respondent bank is null and void, in view of the terms and
conditions of the Credit Facil&ty Agreement dated 23.09.2006, more
particularly clauses 4.6, 4.15 to 41.7 and 4.23, whereby it was stipulidted ﬁlgt
the borrower shall not create any rights, interests, charge or encumbrances
8 over the said security until the loan sanctioned by the appellant bank was
satisfied in full.

C
33.He W(‘){lld submit that, the High Court was not correct in ilolding that the DRT
8 will have no jurisdiction to adjudicate d.ispute between two 'bénks under
Section 17 of the SARFAESI Az:t. It was contended that both the High Couxt
and the DRT fell in error by placing reliance on the decision of Oriental Bank
of Commerce (supra) as the said decision‘ is contrary to a previous decision of

the DRAT in Federal Bank Ltd. v. LIC Housing Finance Ltd. & Ors.

reported in 2010 SCC OnLine DRAT 138 wherein it was held that Section
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11 of the SARFAESI Act would only apply when there 1s an arbitration
agreement subsisting between the parties to resolve any dispute. He submitted
that in the present case, no such arbitration agreement exists either between

the appellant and the respondent banks or between them and the borrower

individually to attract the provisions of Section 11 of the SARFAEST Act.

34.In the last, Mr. Dhruv Mehta submitted that Section 11 of the SARFAESI Act
is confined to Chapter II of the said Act which dcals with the functioning and -
powers of banks, financial institutions and asset reconstruction compahies in
respect of securitization and reconstruction, and that the said provision has no
application to enforcement of security interest provid‘ed in Chz;pter I of th’e
SARFAESI Act. He further submitted that where the dlspute pertains to
enforcement of borrower’s asseis given as security, such dlspute must be
addressed in terms of Section(s) 17 and 18 of the SARFAESI Act,

respectively, and Section 11 would be inapplicable in such disputes,

notwithstanding whether such dispute is between two or more secured

creditors such as'two banks, financial institutions ete.

t
- .-

S

35.In such circumstances referred to above, the learned Senior Counscl prayed --

E N 4 -

that there being merit in his appeal, the same be allowed and the impugned

judgment and order of the High Court be set aside.
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ii. Submissions on behalf of the Respondent Bank.

36.Ms. Ekta Choudhary, the learned counsel appearing for thé respondent bank
also placed reliance on Section 31(b) of the SARFAESI Act, however to

contend that since the said provision stipulates that the SARFAESI Act shall

not apply to thé pledge of movable goods as defined under Section 172 of the

Indian Contract Act, 1872 (for short, the “Contract Act”), as.a nafural

F

consequence, Section 11 of the SARFAESI Act would be inapplicable to su(i:h

)

cases. She submitted that since in the present case, the charge in favour of the

e respondent bank was created through pledging of the security in the form of

Load T4t pe WK

stocks of rice and paddy, the same falls beyond the scope and purview of.the

-

SARFAESI Act, and such dispute can neither be adjudicated under Section.1il

or 17 of the SARFAESI Act. "

- - - -

37.In the altfmative she submitted that if Section 11 of the SARFAESI Act 1|s

L found to be applicable, then no error not to speak of any error of law conld.be « «

L - - —— e

said to have been committed by the High Court whilst passing the impugned

6 order. She would submit that, although Chapter II of the SARFAESI Act

'Ll - o - »

. . . .- . . - . i
primarily-deals'with securitization and reconstruction, yet the provision of

3 z.‘-nn} i

Section 11, more particularly the expression “any dispute relating to
securitisation or reconstruction or non-payment of any amount due including

interest” is of wide import and would include disputes that pertain to recovery
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of outstanding loan dues and by extension, the enforcement of security interest

in lieu thereof.

38.To make good her submission, reliance was placed on the decisions of this

Court in CIT v. Hindustan Bulk Carriers, reported in (2003) 3 SCC 57 and

East India Hotels vs Union of India reported in (2-001) 1 SCC 284, to contend
that a statute must be read as a whole and one provision of the statute must be
construed harmoniously with reference to the other provisions so as to make

a consistent construction of the whole statute.

39.She further submiited that Section 11 of the SARFAESI Act would extend to

include within its ambit even those disputes regarding. non-payment of
amounts due, including interest, that arise amongst banks, financial

1nstitutions, Non-Banking Financial Companies (NBFCs) etc.

40.In the last, she invited the attention of this Court to Office Memorandﬁm No.
05.0003/2019-FTS-10937 dated :~14:12.2022 titled the ‘Settlement™ of
commercial disputes between Central Public Sector Enterprises (CPSEs) inter
se and CPSE(s).c and. Govemment - Department(s)/Oiganization(s) -
Administrative. Mcchanism for Resohition of CPSEs Dispntes (AMRCD)? (for
short, the “AMRCD Memorandum”), issued by the Ministry of Finance,
Dcpartment of Public Enterprises, Government of India. She submitted that

the AMRCD Memorandum has been formulated with a view to provide a
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structured mechanism for resolution of disputes inter se CPSEs. through
arbitration, in accordance with the procedure outlined therein. Placing reliance
on the said guidelines, she contended that, since the dispute in the present

matter is between two public sector banks, it ought to be resolved under the

framework of the AMRCD Memorandum.

41.In such Tcircumstanccs referred to above, it was prayed on behalf of the

- s

(\‘ respoﬁdéht bank that there being no ;;;erit in the appeal, the same may be
dismisseél.
E. ISSUES FOR DETERMINATION. ~ LI o B

42.Having heard the learned counsel appearing for the parties and having gone

ws [

~

O through the materials on record, the following questions fall for our
ConSi-d-Geriaﬁt-iQ-I;l:-l—asllo - - “ . | fv
C I. . What.s.the scope-of Section 11-of the-SARFFAESI Act? In otherwords; **"

-

O what is the meaning of the expression “any disputé relating to
securilisation or reconstruction or-non-payment of any -amount diie
including interest” occurring in Scction 11 of the SARFAEST Act? ;o '

II.  What is the significance of the expression “arises amongst any of the

parties, namely, the bank or financial institution or asset reconstruction
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company or qualified buyer” used in Section 11 read with Section 2 of
the SARFAESI Act? What is the underlying object behind prescribing
arbitration for the adjudication of disputes between a bank, financial
institution, asset reconstruction company or qualified buyer, in Section

-+ 11 of the SARFAESI Act?

"~ L]

&

IIl. Whether the existence of a written arbitration agreement between the
pariies is required for the purpose of resolution of disputes under
Section 11 of the SARFAESI Act, 20027 In other words, is there any
conflict between the decisions of Qriental Bank of Commmerce (supra)

and Federal Bank (supra)? e s
-;g L)

IV. Whether Section 11 of the SARFAESI Act, 2002 should be construed

as mandatory or directory in its nature?

F. ANALYSIS

i.  Legislative History and Scheme of the SARFAESI Act.

it s
* [

civil suits were being filed for recovery of the dues of .

[ o4

43.Till early 1990s, the

'y

banks and financial institutions under the Act 1882 and the Code of Civil
» ™ ] ]

Procedure, 1908 (CPC). Due to various difficulties the banks and financial

institutions had to face in recovering loans and enforcement of securities, the

Special Leave Petition (C) No. 16735 of 2022 Page 33 0f 98




c

Parliament enacted the Recovery of Debts Due to Banks and Financial

Institutions Act, 1993 (for short, the “RDBFI Act™). .

44.0n account of lack of infrastructire and manpower, the regular civil courts

were not in a position to cope up with the speed in the adjudication of recovery
cases. In the light of recommendations of the Tiwari Committee the special
tribiinals came to be set up under the provisions of the RDBFI Act referred.to

above for the récovery of huge accutnulatéd NPA of the Bank loans. '

-

.
T

45.0n the confinvitig fise in number 'of Non-Pérforming Assets (NPA) at banks

and other financial institutions in India; a poor rate of loan recovery aﬁg-tige
failure of the existing legislation -in red{es§ing the difﬁcpities of recovery by
bank‘s; the Narasimham Committee I & II and Andyarujina Committee were
constituted by the Government for examining and suggesting banking reforms
in India. These Committees in their reports observed that one out of every five
borrower was a defaulter, and that due to the long and tediogs, process of
existing !frame work of law and the overburdening of existing forums
incluéing:che s‘f)ec'iali.‘secf iribunals ﬁndm: the i99i;: Act, any attempt of recove;‘;/
bk v

with,_the assistance of court/tribunal often rendered the secured assct nearly

worthless due to the long delays. In this background the Committees thus,

proposed new laws for securitisation in order to permit banks and financial
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institutions to_hold_securities and sell them in a timely manner without the

involvement of the.€ourts.

46.0n the recommendations of the Narasimham Committee and Andyarujina

Committee, the SARFAESI Act was enacted to empower the. banks and

T

financial institutions to take possession of the securities and to sell them

without intervention of the court. . :

47.The statement of objects and reasons for which the Act has been enacted reads

+a me E—

as under: -

i = r e w 4o
- .
e Fd L) r ¥ -

* 7 “STATEMENT OF OBJECTS AND REASONS

The financial sector has been one of the key drivers in India's
efforts to achieve.success in rapidly developing its economy." '
While the banking industry in India is progressively complying
with the international prudential norms and_ accounting
practices there are certain areas in which the banking and. .
financial sector do not have a level playing field as compared

to other.participants in the financial markets in the-world. .
There is no legal provision for facilitating securitisation of
financial assets of banks and financial institutions. Further,
unlike international banks, the banks and financial institutions ~ -
in India. do.not have power to take possession of securities and -
sell them. Qur existing legal framework reluating tu commercial_ .. .
transactions has not kept pace with the changing commercialt -
practices and financial sector reforms. This has resulted in
slow pace of recovery of defaulting loans and mounting levels
of non-performing assets of banks and financial institutions.
Narasimham Committee I and Il and Andhyarujina Committee
constituted by the Central Government for the purpose of
.examining banking sector reforms have considered the need .
Jfor changes in the legal system in respect of these areas. These
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Committees, inter alia, have Suggested enactment of a new
legislation for securitisation and empowering banks and
financial institutions to take possession of the securities and to
sell them without the intervention of the court. Acting on these
- . _ .suggestions, the. Securitisation and. Reconstruction of
Financial Assets and Enforcement of Security Interest
Ordinance, 2002 was promulgated on the 21st June, 2002 to
regulate securitisation and reconstruction of financial assets
and enforcement of security interest and for matters connected

. therewith or incidental thereto. The provisions ofithé *

Ordinance would enable banks and financial institutions fo
.= realise long-term assets, manage problem of liquidity, asset
liability mismatches and improve recovery by exercising
powers to take possession of securities, sell them ‘and redute”
nonperformmg assets by adopting measures for recovery or

a |
Q-. reconstruction."” 4
e P H

e r »
6 b.:--v|;.-;__;- 4= Ry : . o Teaw > ’ - [ AR AL

1..-

48.This CO}]I‘TJ .in Mardia Ckemzcals Ltd & Ors v. Union of India & Or

.ﬂu!

repo_rted!in (2004) 4 SCC 311, examined the history and legislative backdrop

that ultimately led to the enactment of the SARFAESI Act as under; -

- = +

/6 . “34. Some facts which need to be taken note of are that the ;
banks and the financial institittions have heavily financed the
petitioners and other industries. It-is- also « fact-that a large
sum=of amount remains unrecovered. Normal process of” -
recovery of debts-through .courts is lengthy and time takeir is* ™

C . n:or suited for recovery of such-dues. For financial assisiance '
rendered to the industries by the financial mstztutzons
e fi inaricial lzqmdzty is essential failing which there is a blockade

e L. oj “large-sums of amounts creating circimstinees which’ vezafd
.. z‘he economic progress followed by a large number of other
consequential ill effects. Considering all these ciicumstancess *
the Recovery of Debts Due to Banks and Financial Inszzmnaﬁs" o
Act was"enacted in 1993 but as the figures show it also did nof
bring the desired results. Though it is*submifted on Behalf of
the petitioners that it so happened due to inaction on the part
of the Governments in creating Debts-Recovery Tribunals and
ajf)pointing presiding officers, for a long time. Even after
leaving that margin, it is to be noted that things in the spheres

concerned are desired to move faster. In the pfesent-day global
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economy it may be difficult to stick to old and conventional
methods of financing and recovery of dues. Hence, in our view,
it cannot be said that a step taken towards securitisation of the
debts and to evolve means for faster recovery of NPAs was not
called for or that-it was superimposition of undesired law since
one legislation was already operating in the field, namely, the
Recovery of Debts Due tv Bunks and Financial Institutions Act.
1t is also to be noted that the idea has not evupted.abruptly to
resort to such a legislation. It appears that a thought was given
fo the problems and the Narasimham Committee was
constltuted which recommended for such a legislation keeping
in view the changing times and economic situation whereafter
yet another Expert Committee was constituted, then alone the
impugned law was enacted. Liquidily of finances and flow of
money is_essential for any healthy and growth-oriented
economy. But certainly, what must be kept in mind is that the
law should not be in derogation of the rights which are @
guaranteed to the people under the Constitution. The
procedure should also be fair, reasonable and valid, though it
may vary looking to the different situations needed to ‘be
tackled and object sought to be achieved.

XXX XXX XXX
36. In its Second Report, the Narasimham Committee observed
that NPAs in 1992 were uncomfortably high for most of the
public sector banks. In Chapter VIII of the Second Report the
Narasimham Committee deals about legal and legislative
Jramework and observed:

1}

“8.1. 4 legal framework that clearly defines the rights

and liabilities of parties to contracts and provides-for : .+ 1. *.
speedy resolution of disputes is a sine qua non for

efficient trade and commerce, especially for financial . Lt
intermediation. In our system, the evolulion of the

legal framework has not kept pace with changing

commercial practice and with the financial sector

reforms. As a result, the economy has not been able

to reap the full benefits of the reforms process. As an

illustration, we could look at the scheme of mortgage

in the Transfer of Property Act, which is critical to the

work of financial intermediaries...."
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One of the measures recommended in the circumstances was
to vest the financial institutions through special statutes, the
power of sale of the assets without intervention of the court and
for reconstruction of assets. It is thus to be seer: that the
question of non-recoverable or delayed recovery of debts
advanced by the banks or financial institutions has been
attracting attention and the matter was considered in depth by
the Committees specially constituted consisting of the experts
in the field. In the prevalent situation where the amounts of
dues are huge and hope of éarly recovery is less, it cannot be-
said that a more effective”legislation for the' purpose-ywas"™
uncalled for or that it could not be resorted to. It is again {0 be
nbted that after the Report of the Narasimham Committee, yet
ainother Commiitee *was constitited headed by Mr'
Andhyarujma for bringing about the needed steps within the
legal Jramework. We are therefore, unable to f nd much
substance in the submission made on behalf of the petztzoners

kT
=

Ifizstztutzons Act wis in operatzon it was uncalled for to have yet“ =
another legislation for the recovery of the mountzng dues. *"
Comz dering the totality of éivcumstances and the fi nancml
climate world over, if it was thought as'a maiter of policy'to
h!ave yet speedier legal method to recover the dues, such a
pfolz'cy decision cannot be faulted with nor is it a matter to be
gone into by the courts to test the legitimacy of such a measure .
relatingto financial policy.” '

-

Y
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49.In this regard, reference may also be made to the following ob‘squétions of

&

» N
’ r - B ;

this Court . Union Bank of India v. Satvawatz Tondon & Ors. reported in
I - w f LF 30 AL 4 ;
: |

(2011) 8.5CC 110 The relevant-observations read as uhder - '

x <ig
ar R ¢11’ oy

| ) -
I

. [ ] With a view tn give impetus to the indus‘trial
dtlavelopment of the country, the Central and State
Governments encouraged the banks and other fi nancial
institutions 1o formulate liberal policies for grant of loans and
other financial facilities to those who wanted to set up new
industrial units or expand the existing units. Many hundred
thousand took advantage of easy financing by the banks and
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other financial institutions but a large number of them did not
repay the amount of loan, etc. Not only this, they instituted
Jrivolous cases and succeeded in persuading the civil courts to
pass orders of injunction against the steps taken by banks and
financial institutions to recover their dues. Due to lack of
adequate infrastructure and non-availability of manpower, the
regular courts could not accomplish the task of expeditiously
adjudicating the cases instituted by hanks and other financial
institutions for recovery of their dues. As a result, several
hundred croves of public money got blocked in unproductive
ventures.

2. In order to redeem the situation, the Government of India
constituted a committee under the Chairmanship of Shri T.
Tiwari to examine the legal and other difficulties faced by
banks and financial institutions in the recovery of their dues
and suggest remédial measures. The Tiwari Committee noted Q
that the existing procedure for recovery was very cumbersome
and suggested that special tribunals be set up for recovery of
the dues of banks and financial institutions by following a
isummary- procedure. The Tiwari Committee also prepared a
draft of the proposed legislation which contained a provision
Jor disposal of cases, in three months and conferment of power
upon the Recovery Officer for expeditious execution of orders

made by-adjudicating bodies.” e
ii. Scope of Section 11 and expression “dispute’ thercunder. Q
a.  Various Decisions on the subject. .

]

50.Before proceeding with the analysis of the scope and ambit of the provision
of Section 11 of the SARFAESI Act, it would be apposite to refer to the

decisions of various DRTs, DRATs and High Courts and the cleavage of
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opinion that have been expressed as regards the nature and kind of disputes

that would fall within the said provision. r

51.In Anand Rathi Global Finance Limited v. A;:zvas Financiers Limited, (Arb.
P. No. 1308 of 2024), the dispuf,e in the said case arose when the petitioner
therein, an NBFC, advanced a loan to the borrower, again;t a property
mortgag!ed as security. The borrower’s account was declared as NPA,
prompiing the petitioner therein to initiate proceedings under Section 13(2)-0f
the SAI;{FAESI Act. While attempting symbolic ﬁossessigxl under Section
13(4), tjhe petitioner therein discovered that the same property waé also
mortgaged to the respondent, another NBFC. The Delhi High Court held that
since the dispute was between two NBFCs regarding priority of claims over a
morigaged property under the SARFAESI Act, the same must be resolved
through arbitration as mandated by Section 11 thereof. The relevant
observations.read as under: -
“6. In view of the fact that disputes have arisen between the -
parties, this Court is inclined to appoint an Arbitraior to
adjudicate upon the disputes between the parties.”™
52.In Bank of India v. Development Credit Bank Ltd. reported in 2012 SGC
OnlLine AP 71 it was the case of the petitioner therein that a prior mortgage

over a house, had been created in its favor to secure loans. Although

possession proceedings were initiated under Section 13(4) of the SARFAESI
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Act, it was discovered that the respondent therein, had also taken possession
of the same property under Section 13(4), pursuant to a subsequent mortgage
suppressed by the borrowers. The Andhra Pradesh High Court held that the
dispute between 'the two banks admittedlf concerning priority of claims fell
within the ambit of Section 11 of the SARFAESI Act, which mandates
resolution through arbitration or conciliation. The relevant observations read
as under: -

“Any dispute among the bank, or financial institution, or .
Securitization _ company or reconstruction company or
qualified institutional buyer, shall have to be settled by
conciliation or arbitration as provided in the Arbitration and
Conciliation Act, 1996. For doing so, the parfiés to the dispute
have to consent in writing for refervence to_the conciliation or
“arbitration. Under Section 17(3) of the Act, if the DRT comes
to the conclusion that the action taken under Section 13(4) of
the Act by the secured creditor is not in accordance with the
provisions of the Act, DRT may require restoration of the .
management of the business fo the borrower or restoration of -
possession of the secured asset to the borrower by declaring
the recourse to any of the measures under Section 13(4) of the
Act is invalid and “pass such other order as it may consider
appropriate and necessary in relation to any of the recourse
taken by the secured creditor”. Therefore, in our considered
opinion, it is always open to the pelilioner or the first
respondent to submit consent in writing for resolution of
dispute by conciliation or arbitration. This can as well be done
before the DRT and a Writ Petition ordmarzly may not be
proper remedy.” e

- v -

L -
o

- [

53.In Central Bank of India v. UCO Bank (MA No. 26/2022 in S4A No. 3/2013),
there was a dispute between two banks; Central Bank of India and UCO Bank

respectively, both of whom claimed security interest over the same mortgaged
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property. The horrowers therein had availed financial assistance from Central
Bank of India and created equitable mortgage over their immovable property.
On default in repayment, Central Bank of India isgued a demand notice under
Section 13(2) of the SARFAESI Act and thereafter took symbolic possession
under Section 13(4) thercof. However, it was later discovered that UCO Bank,
which also claimed a mortgage over the same property, had issued a sale
notice ,al;ld conducted auction sale of the mortgaged property, and adjusting
the sale proceeds against its own dues with the surplus being kept in a no lien
account. Central Bank of India filed a Miscellaneous Ap';)lication seeking
relea:se of (?:%E;ess auction proceeds in its favour. However, the DRT, G_u‘u}ahati
whilst disr_ni’s.sih‘g the same as not maintainable infer-alia on thg_grg}u?nd lof
Jurisdiction, Placed reliance on the decision of Oriental Bank of Commerce
(supra) and observed that since the dispute pertained to overlapping security
interests and competing claims between two banks over the same property,
such inter-se disputes between banks are ‘50' be resolved through arbitration

and not before the DRT as per Section 11 of the SARFAESI Act.

Te H * £

54.In CFM Ass:et Reconstruction (P) Ltd. v. Tamilnad Mercaniile Bank Lid.,

reported in 2022 SCC OnLine DRAT 305, the dispute in the said was
between an asset reconstruction company and a bank over corilpeting security
interests in the same property. The appellant held 96.25% of the total secured

interest, while the respondent bank claimed 3.75% and thus, filed a

Special Leave Petition (C) No. 16735 of 2022 Page 42 of 98




securitization application under Section 17 of the SARFAESI Act challenging
the private treaty sale conducted by the appellant therein. The appellant in turn
contended that such an inter-se dispute over apportionment of proceeds
between secured creditors is governed by Section 11 of the SARFAESI Act
and ought to be referred to arbitration. The DRAT held that since both the
parties were Secured creditors under the SARFAESI Act, £he éispute.sqﬁarely

fell within the scope of Section 11, which provides for resolution of such

the absence of a speciﬁ‘cqa{rbitration agreement. It was further held that the
SARFAESI Act conternplates statutory arbitration and that in such cases and

the DRT would have no jurisdiction to éntértain the dispute under Section 17.

The relevant observations read as under: -

“16. Unfortunately, the Learned PO has not discussed the'
scope of section 11 or its purport... The said section which is
extracted above provides for a statutory arbitration. It raises a
presumption of the existence of an arbitration agreement in
- respect of a dispute relating to sécuritisation or reconstruction
C# on non-payment of any amount including interest between bank ]
or financial institution or asset recomnstruction company...
When both parties to the dispute are secured creditors, there is |
-no option~for thém 'biif to resolve the disputé except by
resorting to arbzrmnnn under the provisions of section 11 of
the SARFAKSI Act” It is not an arbitration by choice. It is a
statutory arbitration contemplated under the provisions of the
Act which binds the parties to a dispute referred to therein.”

“17. In view of the above, I am of the opinion that the Learned
Presiding Officer has gone wrong in finding that the DRT has
Jjurisdiction to entertain an application filed by the 1
Respondent under «ection 17 of the SARFAESI Act. The
securitization appli ution is also bad for the reason stated in
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sub-section (9) of section 13 of the SARFAESI Act since the
. decision to proceed with the sale under a private treaty was
.exercised by the Appellant financial institution which:has more
than 60% of the amount provided as loan to the borrower.
However, in case there is a dispute between the Appellant and L
the 1 Respondent, it needs to be resolved by an arbitrator ,
" agreed upon by the parties or by resorting to the provisions of “‘
the Arbitration and Conciliation Act, 1996.”

55.In D. Dhanamjaya Rao v. Bank of India, Kothapeta Branch, Guntu:r,
reported Fin 2004 SCC OnLine AP 962, the applicant therein was a borrower

who had availed a cash credit loan from the respondent bank. He alleged that

]

.o @ the bankghad made illegal mis-adjustments and wrongful debits from his loan
a

B account tg:o discharge the liability of another borrower introduced by him, and -

thereaﬁc:r issued a notice under Section 13(2) of the SARFAESI Act for

recovery! of dues. The applicant approached the Andhra Pradesh High Court

- 6 _. under Se:ctior}: 11(6) of the Arbitration and Conciliation Act, 1996, for initation

of arbitr%ation in terms of Section 11 of the SARFAESI Act. The Andhra

‘ -y
Pradesh High Court dismissed the application holding that the applicant being

. % ¥
a borrower did not fall within the class of parties covered under Section 11 of

| ' !
6 the SARFAESI Act, which permits arbitration only-among specified financial
\ .. . E % . g

3t H ot .o " - ~ iy - ¥ l. L] - . li
: . entities.such as banks, financial institutions, ARCs, or.qualified institutional
v
buyers. It was further held that Section 11 of the SARFAESI Act envisages a

statutory arbitration only among those enumerated parties and not between a
| _

bank and a borrower. The relevant observations read as under: - 5
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“13. Therefore, such of those parties, who fall within the
definition of parties mentioned in Section 2(c), (m), (za), (v)
and (w) of the Securitization Act, namely the “bank” or
“financial institution” or “securitization company” or
“reconstruction company” or “qualified institutional buyer”,
as appearing in Section 11 of the Securitization Act, are
entitled to invoke the provisions of Section 11 of the Arbitration
Act, for resolution of disputes by an Arbitrator... The
applicant, according to his own admission, is a borrower and
a loanee of the Bank, and he, not being a “bank” nor
“financial institution” nor “securitization company’ nor
“reconstruction company” nor “qualified institutional buyer”,
is not entitled to invoke the provisions of Section 11 of the
Securitization Act and consequently the provisions under
Section 11 of the Arbitration.”

<«

56.In Bell Finvest India Ltd. v. AU Small Finance Bank Ltd., reported in 2002
DHC (04654, the petitioner therein, an NBFC, sought appointment of an
arbitrator under Section 11 of Act, 1996, in terms of Section 11 of the
SARFAESI Act to argue that the said provision stipulated a statutorily
mandate arbitration between financial institutions. The Delhi High Court,
while dismissing the petition, held as 'hnder: -

(i) TFirst, that Section 11 of the SARFAESI Act is intended to provide a

statutory arbitration mechanism only in cases where disputes arise inter

-
LY o =

se belween” finaricial institutions, securitisation or reconstruction
3

companies or qualified institutional buyers, and not between a lender

and a borrower. The relevant observations read as under: -

“7.10 ... the SARFAESI Act does not deal with disputes
between a secured creditor and a borrower; but deals
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(i)

with the rights of the secured creditors inter-se ... claims
covered by the RDB Act are non-arbitrable, with a
prohibition against waiver of jurisdiction under those
statutes by necessary implication. Accordingly, disputes
that would be covered by section 11 of the SARFAESI
Act are those which deal with the rights of secured
creditors inter-se, since the SARFAESI Act proceeds on
the basis that the liability of the borrower has been
crystallized and the borrower’s .account has .been
classified as a non-performing asset in the hands of the
financial institution.” v

st |

N

Secondly, that even if the borrower happens to be a financial institution,

once it has availed a credit facility from another bank or ﬁnanci:j;l

I i
T :
istitution, it dons the character of a borrower under Section 2(1)(f) (?f

!
a  w

th(—:I SARFAESI Act and cannot claim the benefit of Sect‘ion 111. Th‘(;

X ;- ot c-réﬁ EIR
relevant observations read as under: -

! “7.11 Though petitioner No. 1 is a financial institution,
| for the purposes of the present lis between the parties, + 1«
| .petitioner No. 1 dons the hat of a borrower within the
meaning of section 2(I)(f) of the SARFAESI Act ...
~section 11 conspicuously omits the word borrower from
, its text, which is a clear indication ... that a financial . »
| institution which happens to be'a borrower vis-a-vis the
institution with which a dispute arises, cannot resort to
arbitration as a remedy.” |

t i - ¥ " a%e

(iii) Lastly, that disputes conceming enforcement of security i_nterest&,

l .
which are governed by special lcgislations such as the SARFAEST Act

and the RDB Act, are non-arbitrable, and the special remedy provided

" i o
therein cannot be overridden by any statutory or consensual arbitration.

]
|
Th¢ relevant observations read as under: -
]
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“7.13 ... matters covered by special laws, which create
special rights, to be adjudicated and enforced by special
forums, under special procedures, in this case the DRT,
are non-arbitrable; and therefore, the remedies
available to a lender for enforcing a security interest
cannot be encroached wupon by any arbitral
mechanism.”

+
L]

57.In biamo:zd Entertainment Technologies (P) Ltd. v. Religare Finvest Lid.

r .
L

reported in 2023 SCC OnLine Del 95, the dispute in the said case arose
between two financial entities pursuant to the restructuring of a loan under a
facility agreement. The petitioner borrower had defaulted on repayments,
Icading to measures bei;1g mitiated by the respondent lender UI‘ldCl’ the
SARFAESI Act, 2002 including issuance of demand and possession notices.
While the lender sought to proceed under SARFAESI, the borrower inv?ked_ »
arbitration under the same facility agreement. In this backdrop, a review
petition was filed by the lender seeking recall of the order passed under O

Section 11 of the Act, 1996, on the ground that the disputes were non-

arbitrable beiné governed exclusively by the framework of the SARFAESI

Act. The Delfli High Court whilst dismissing the review pe.titiggl,, held as ) O
under: - . .

1 4 - *
-

(i}  First, that Section 11 of the SARFAESI Act, which provides a statutory
recognition of arbitration as a mode of dispute resolution under
SARFAESI where any dispute relating to securitization, reconstruction

or non-payment of any amount due arises amongst any of the parties;
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namely the bank, financial institution, asset recor'xstruction company or
qualified buyer. Thus, the same indicates that not all, disputes under the
| SARFAESI Act are neéessarily barred from arbitration, especially Whien
initiated by the borrower. ‘

(i) Secondly, that while actions taken by financial institutions under

- LR L)

Section(s) 13 and 14 of the SARFAESI Act, respectively are actions in

rem and thus, may not be arbifrable, disputes arising inter se betweien

N .

*

two financial creditors of non-payment, reconciliation of accounts, ‘or

; |
challenge to recovery measures, can still nevertheless be referred jto
o

3

*arl|5i"[ration if the statutory framework permits and especially where the
4

di'spute is initiated by the borrower and not the lender.

.(iii) Thirdly, that once a borrower raises a bona fide dispute on the amounts
i ‘ X
" claimed and invokes arbitration under a prior agreement, the mere fact

that proceedings have been initiated under SARFAESI by the lender

-

e oo

| wqul& not ipso facto bar arbitration. It was held that the statutory bar on
i v

| ¥, - 5; *

'arﬁiuation applies where special rights and remedies under the

SARFAESI framework are being exercised by banks, and not where|a

borrower seeks resolution of disputes regarding the lender’s claim or

Tt oarr

cop’duct.

58.In Encore Asset Reconstruction Company Pvt, Ltd. v. Universal Journeys
i |
India Pvt. Ltd., (Atb. P. No. 1226 of 2024), the Dethi High Court was

L}
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considering a petition under Section 11 of the Act, 1996 for seeking
appointment of an Arbitrator for disputes arising out of a loan transaction. The
dispute pertained to non-payment of dues under a loan agreement entered into
between the respondent and one Rivieta Investors Private Limited, which was
later  assigned to the petitioner therein who was an Asset Reconstriiction
Company. The respondent objected to the arbitration, contending that it had
not consented to the assignment‘ and that the arbifration clause was not
effectively t:ansferred. The High Court held that Section 11 of the SARFAESI

...
Act expressly provides for arbitration of disputes “relating fo securitisation or

3

reconstruction or non-payment of any amount due including interest” amongst

-

e

a bank; financial institution, asset reconstruction company or qualified buyer,

once the parties have consented in writing. As the dispute arose on account of

el - *

non-payment by the borrower post-assignment, and the assignment deed
carried over the arbitration clause in the original loan agreement, the High
Court held that such assignment binds the borrower to the same arbitration

mechanism.

b:‘{:’ R \ .. N

59.In Federal Bank (supra) the DRAT held thal in the absence of a writlen
consent for arbitration, Section 11 of the SARFAESI Act will not apply even

if a dispute is between two financial institutions concemning competing

security interests in the same immovable property. The relevant observations

read as under: -
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“7. I am unable to subscribe to the view propounded by the
Counsel for the respondents. There is no agreement hetween

the parties. The appellant does not want that this matter to be
decided by arbitvation. The provisions of Section 11 of the
SRFAESI Act have a crystalline clarity. It:clearly, specifically,
unequivocally mentions that parties to dispute must have i
consented in writing for determination of such dispute by |
conciliation or arbitration and the provisions of that Act shall
apply accordingly. There is no such written consent.

60.In Oriefz%al Bank of Commerce (supra) the dispute therein was between three
- .. 1 : .

banking institutions, in respect of competing claims over the same mortgaged

C property! The confroversy stemmed from non-payment.of Yoans and priority

- @ of charges created over the said property. While Canara Bank had takein

-

possessmn under the SARFAESI Act, both Orlental Bank and Andhra Banlk .

Bt 8"“::;

filed secuntlsatlon apphcatlons clalmmg prior mortgage 1nterests The DRAT,

-— 1 IRl

held that inter-se disputes between secured creditors under the SARFAESI

- -
Ae s ww |w e

Act cannot be adjudlcated by the DRT and ought to be resolved by way of

arbltratlon as mandated by Section 11 of the SARFAESI Act. The relevant

" i g
e I3 T . 2 C T

- C: observations read as under: -

@ “6. Since there is a dispute between the Banks intér se,
th‘ereﬁ)re I am of the considered view that the lecrned DRT did
not have the jurisdiction to try the Securitisation Application

“underthe SRFAEST Act. Recently} the attention Of the Couit®¥ ™ 1= v+~
wlczs invited towards Section 11 of tke SRFAESI-Act which runs
as follows

‘11. Resolution of disputes.—Where any dispute
relating to securitisation or reconstruction or non- |
payment of any amount due including interest |
arises amongst any of 1+~ parties, namely, the
Bank, or financial institution, or securitisation

!
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company or reconstruction company or qualified
institutional buyer, such dispute shall be settled by
conciliation or arbitration as provided in the
Arbitration and Conciliation Act, 1996 ... as if the
parties to the dispute have consented in writing for
determination of such dispute by conciliation or
arbitration and the provisions of that Act shall
apply accordingly.’”

“7. Consequently, it is clear that the previous view taken in this
regard that DRT has the jurisdiction to try such disputes
appears to be incorrect. The order passed by the learned DRT
under the SRFAESI Act in this case is without jurisdiction.”

r
2y

_61.In Reliance Commercial Finance Limited v. Axis Bank Limited, (AP No.

361 of 2019) the petitioner, a financial institution under the SARFAESI Act,.
2002, sought arbifration under Section 11 of the Act, 1996, relying on the

statutory arbitration provision enshrined in Section 11 of the SARFAEST Act.

v 3 - - - - -

The dispute arose from the petitioner’s takeover of a loan from the respondent
bank, and subsequent claims regarding mortgage documents and yelated
transactions. The respondent argned there was no privity of contract or written

arbitration agreement thus, there could be no reference to arbitration as the

Ll

statutory conditions of existence an arbitration agreement under Section 7 of

v

the Act, 1996 was not fulfilled. ITowever, the Calcutta High Court held that

Section 11 of the SARFAESI Act creates 2 statutory fiction of an arbriration
agreement, negating the need for a written agreement under Section 7. It
further observed that since prima facie, the jural relationship between the

partics based on the payment and correspondence was one as contemplated
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under Section 11 of the SARFAEST Act, the High Court proceeded to refer

the dispute to arbitration and appoint an arbitrator. The relevant observations

read as follows: -

“Section 11 of the Act of 2002 raises a deemed statutory fiction
of the existence of an arbitration agreement, provided the other
parameters are fulfilled, and does not require an agreement in
writing to be entered into between the parties in terms of *
Section 7 of the Act of 1996. The deeming provision for
existence of an arbitration agreement will appear from the user
of the words ‘as if the parties to the dispute have consented in
writing for determination of such dispute by conciliation or
arbitration and the provisions of that Act shall apply
accordingly’ in Section 11 of the Act of 1996.”

b.  Scope and ambit of Section 11 of the SARFAESI Act.

g !

62.Section 11 of the SARFAESI Act deals with resolution of disputes relating to
securitisation or reconstruction or non-payment of any amount due including
where such dispute is between the bank or financial institution or asset

reconstruction company or qualified buyer and stipulates that such disputes
; .. ]

1.e., those pertaining to the subject-matter provided therein and involves the

-

parties stipulated thereto, shall be resolved by arbitration, as if such parties to

- -

the diéplf{e had consented to resolve it by arbitration in terms of the Act, 1996.

& t = o 4

The said provision reads as under: ~

“11. Resolution of disputes.—
Where any dispute relating to securitisation or reconstruction

or non-payment of any amount due including interest arises
amongst any of the parties, namely, the bank or financial
institution or asset reconstruction company or qualified buyer,
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such dispute shall be settled by conciliation or arbitration as
provided in the Arbitration and Conciliation Act, 1996 (26 of
1996), as if the parties to the dispute have consented in writing
Jor determination of such dispute by conciliation or arbitration
and the provisions of that Act shall apply accordingly.”

63.From the plain language of Section 11 of the SARTTAESI Act, it is manifest
that the scope and ambit of the said provision have been limited or confined
by the twin conditions laid therein, that have to be satisfied in order to attract
the said provision being as under: -
< (i) Where the dispute arises between: -

a. any bank;
b. any financial institution;

any asset reconstruction company;

o
w

d. any qualified buyer; and
() Where the dispute relates to: - . h ' O

a. securitization of financial assets;
b. reconstruction of assets;

c. non-payment of any amount due and / or interest

a

64.The objéct underlying Section 11 of the SARFAESI Act insofér as it mandates
arbitration or conéiliation as the only mechanism for ‘rr'ssolution "0f" disputcs
between a bank, financial institution, ARC etc., ano;l ousts the jurisdiction of
the DRTs under Section 17 for adjudicating such disputes is to ensure that

ancillary or collatera! disputes that may arise between competing secured
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creditors do not hinder the larger purpose ol the SARFAESI Act of facilitating
recoveries of dues from the borrowers expeditiously by enforcement of
secured assets or other means provided thereunder. [t is to ensure that (iiscord
among secured creditors should not impede, derail, or stall the recovery
proceedings under the SARFAESI Act, which are designed with the idea of

L}

time-bound adjudication with minimal interference.

05.In the absence of any such mandate as enshrined in Section. 11 of ﬂ:ie

ot

SARFAESI Act, every conflict between secured creditors over a securify
interest would ultimately just prolong the recovery proceedings against the
borrower and thwarl any possibility of a meaningful recovery of bad debts. By
requiriné such disputes to be referred to arbitration; the legislature has
effectivély sought to avoid a situation where squabbles between secured
creditors obsiruct or delay the realization of the value of the sccured .asseis.
Both the RDBFI Act and the SARFAESI.AMgt envision the DRTs and DRAT
as specialized forum for or facilitating and effectuating recovery against
defaulting bbnowers, and not for resolving disputes infer se secured creditors.
Their jurisdiction is primarily directed toward the adjudication of recovery
certificates, cnforcement of security interest, and addressing homrower
objections under. Section 17. The nature of proceedings before the DRT is

largely summary, intended to enthuse efficiency in recovery of dues save such

procecdires from the perils of pendency. This is the very reason why the
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legislature consciously omitted the term “borrower” in Section 11 of the

SARFAESI Act. ™

66.The category of disputes conterplated under Section 11 of the SARFAESI
Act are those which pertain to the rights and entitlements of secured creditors
inter se, in relation to the cnforcement of sccurity intercst independent of the
borrower’s liability. The entire scheme of the SARFAESI Act is prémised on -

the liability of the borrower being crystallized by virtue of its classification as

a non-performing asset by the secured creditor. The kind of disputes that may

o

arise from the scheme SARFAESI Act, broadly fall into two categories being;

(1) disputes in relation to the recovery proceedings or measures taken under *

the said Act and (ii) disputes p-ertaining to any rights or claims in respect of

the secured asset. The former disputes concern only the secured creditor and

the borrower, although such disputes have a bearing on the security interest or
secured asset, yet, such proceedings are more concermed with.the manner of + - .
TECOVETY, and_t_he measures thereto and thus, encompass disputes between the
borrower and,secured gr@ditqr(s), alone. However, the latter disputes ‘aré ==
specifically in respect of the secured asset or security. interest, the nature-of = i
dispute is not in relation to the manner of recovery: b{lt rather the manner of
apportionment of the recovery proceeds either directly or indirectly, and thus,

such disputes arise and concern the secured creditors that are covered under

the SARFAESI Act, namely banks, financial institutions, asset reconstriiction
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companies and qualified buyers. The legislature keeping the aforesaid

distinction in mind, incorporated the provisions of Section(s) 11 and 17 of the
SARFAESI Act, for resolution of disputes pertaining to any rights or clainils
|
in respect of the secured asset and disputes in relation to the recovefy

proceedings or measures taken thereunder, respectively.

i~ -

. o
‘

67.The Blac!:k Law Dictionary (5th ed. 1979) defines “dispute” as “A conflict or
coritrovérsy,' a conflict of claims or rights; an assertion of a right, claim, or
t ‘

demand on one side, mét by contrary claims or allegitions on the other. The

subject of litigation, the matter for which a suit is brought and upon which

issue_is. joined, and.in.relation. to. which. jurors are called anhd- witnesses - -

2]

.
exammeﬂ.”
i

: . . i
- ' T fid

2 anTe 3T R e el 4l e -

68.The- High Court of Madhya Pradesh in ifs decision in-Dilip Construction
Company v. Hividustan Steel Ltd., reported in 1973 SCC OnLine MP 22 was
;

called upon to examine the question of existence of a dispute in order to -rai%.é
the jurisdiction of arbitration. In the case, a contractualdispute arose between
' i

-

J ) i1
appellant: and. respondent therein under a -comtract ‘which inchided #n -

arbitration clause: The.appellant therein completed part of the ¢éntracted-worle
but raiseid a claim for additional payment, which the respondent contested. The
respondc:ant argued that no dispute existed as the claims were still under
examinaition, and certain claims fell outside the contract’s pur icw. Despite

|
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this, both parties nominated arbitrators, and the matter proceeded to an umpire,
who made an award:in favour of the appellant therein. The core issue was

whether a genuine ‘dispute’-existed at the time of invoking the arbitration

"

clause, as its pre-existence was a condilion precedent for invoking arbitration
in terms of the coniract. The High Court held that: -

“10. Theie was no jurisdiction either in the arbitrators or the |
umpire to make an award in this case. The pre-existence of a ’
difference or dispute is a condition precedent to the invoking
of the arbitration clause. On a plain construction of its terms,
the right to arbitration under Clause 61 of the agreement only
arises, if a difference or dispute exists, at the tine when a notice
of submission is served by a party seeking to enforce the
arbitration clause. In the present case, there was, in fact, no
such difference or dispute. If there is no dispute, there can
consequently be no right to demand arbitration. The Court
must, therefore, be satisfied that there was some real'point of . -
difference which had to be submitted to arbitration.

11. The law on the subject is lucidly stated in Russel on
Arbitration, Seventeenth Edn. p. 28: va e ®

4
Lo

“To constitute a submission proper, there must be a difference.

If there is_no difference there is nothing for an arbitrator to
arbitrate about, and in the case.of an agreement to refer future - °
disputes to arbitrBtion. the -arbitrator's jurisdiction does not*
arise until a disputé has arisen. It might seem, therefore, that .
if the agreement between the parties is in effect an agreement

to prevent disputes from arvising and not an»agreement:as to:
how they are to he settled, then it is neither an agreement to ~
refer Ao arbitration nor a submission tu arbilratiop, and it is', ., -
nat within the Act.” .

LI <

12. The existence of a dispute is an essential condition for the
Jurisdiction of an arbitrator. If there is no dispute. there can be
no right to demand arbitration at all. This was clearly laid
down by Ranlin, J., as he then was, in Uttam Chand Saligram
v. Jewa Mamooji, ILR 46.Cal 534 : (AIR 1920 Cal 143). A point
as to which there is no dispute cannot be referred to
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arbitration. Failure to pay does not necessarily constitute a
difference or dispute. A dispute implies an assertion of right by
one party and repudiation thereof by another. In tide instant
case, there was; merely an assertion of a claim made by the
appellant for payment of Rupees 16,77,197.28 P., but there was
no repudiation of that claim by the respondent and, therefore
there could be no dispute which could be referred to
arbitration. The jurisdiction of an arbitrator depends not upon
the existence of a claim or the accrual of a cause of action, but :
upon the existence of a dispute. (See Balmukund Ruia v.
Gopiram Bhotica, 24 Cal WN 775 : (AIR 1920 Cal 808 (2)).

18. In Dawoodbhai Abdulkader v. Abdulkader Ismailji;-AIR
193] Bom 164 the plaintiff ‘was the sub-partner of the
defendant in a certain business. The deed of sub-partnership
incorported all the articles, covenants, conditions and
obligations. contained in the principal partnership agreement

O between the defendant and his pariner which were nots.. |

inconsistent with the terms of the agreement. There was a
clause- in the .deed of principal partnership which provided, 4,
inter: alia; that any dispute or différence arising between
partners with regard to the construction of any of the articles
contained in the agreement or to any divisions of goods or
things, related to the said Partnership or the affairs thereof,
shall be referred to arbifration in the manner therein
mentioned. The plaintiff called upon the defendant to make up
the accounts and to pay him the amount found due at the foot
ﬂjzereoﬁ The-defendant did not-pay and the plaintiff filed a suit
praying that.the defendant imay be ovdered to render a true and
complete account of the profits éarned by the partnership
business and of the amount due to the plaintiff, and to pay the
same to him. The defendant thereupon took out a summons for

an order to.stay further proceedings to enable the parties:to.. .
refer to arbitration, It was held by Wadia, J.. that as there was

no dispute between the parties but mere failure to pay.-the suit ,,,
was_maintainable and could not be staved. The principles
deducible from these authorities are—

(i)  The existence of a difference or dispute is an essential
condition for the arbitrator’s jurisdiction to act under an
arbitration clause in_an agreement;

(i)  The jurisdiction of an arbitrator depends not upon the
existence of a claim or the accrual of a cause of action.
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but upon the existence of a dispute. A dispute implies an
asserfion of a right by one party and repudiation thereof

by another;

(iii) A failure to pay is not a difference, and the mere fact that

a party could not_or would not pav does not_in itself
amount to a dispute unless the party who chogses not to
pay _raises _a_point _of controversy regarding. for
instance, the basis of pavment or the time or manner of

payment.”

(Emphasis supplied)
69.This Court in Major (Retd,) Inder Singh Rekhi v. Delhi Development
Autnority, reported in (1988) 2 SCC 338 again explained the meaning of the
term “dispute”. In the said case, the appellant therein had contracted with the
respondent therein for constructing of 240 flats. The. appellant therein

repeatedly requested the respondent authority to finalize the pending bills.

'Y

However, due to the inaction of the respondent, the appellant therein issued a

notice for seeking the release of the sum offered as security and for invoking

arbitration. When the respondent authority failed to respond; the appellant
therein filed an application for initiation of arbitration, alleging the existence
of a “dispute’ regarding the unsettled biils and withheld security. This Court

held as under; -

ent .

“4, There should be dispute and there can onlv be_a dispute
when o claim is usseried by one pariv and denied by the other
nn whatcver grounds. Mere faifure or inaction to pay does not
lead to theinfererice of the existence of dispute. Dispute entails
a_positive _element _and _assertion _of denving, _not _merely
inaction to accede to a claim or a request. Whether in a
particular case a dispute has arisen or not has to be found out

from the facts and circumstances of the case.”
(Emplsis supplied)
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70.The ratio of the decision of Inder Singh Rekhi (supra) was examined in
MecDermott International Inc. v. Burn Standard Co. Ltd., £ep0ﬂed in (2006)
11 SCC 181, wherein this Court clarified and held that the term “dispute” does
not necessarily imply that a claim asserted by one of the party must be
followed by a denial from the other party. A “dispute” would said to exist

where thlc other party has denied or disputed his claim or in instances where it

has feigned ignorance or is not otherwise interested in resolving it. The,

relevant\observations read as under; - .

-~
—_,

“117. In Major (Retd) Inder Singh -Rekhi v. Delhi :
Developmenr Authority [(1988) 2 scc 338] , whereupon My T
Mitra placed strong reliance, an award made under the old Act
was in issue. A dispute had arisen whether there was a claim
and denial or repudiation thereof. In that context, it was held: ;
(SCCp 340, para 4)

t

=, .
- IS 4] T4

There should be dispute and there can only be a”

dispute when a claim is asserted by one party and

denied by the other on whatever grounds. Mere

fazlure or inaction to by does not lead to the ]
“inference of the existence of dispute. Dispute entails Rk
a.. positive element and assertion of denying, not o -
merely inaction to accede to a claim or a request.

Whether in a particular case a dispute has arisen or

not has to be found out from the facts. and

»

circumstances of the case. .

-t 1
LRI |
718’ There is no dispute about the aforementioned principle )

but the sqme would not mean that in every case the claim must .

be followed by a denial. If a matter is referred to any arbitrator
within _a reasonable time, the partv invoking the arbitration

clause may proceed on the basis that the other partv to the
contract has denied or disputed his claim or is not otherwise
interested in referrine the dispute to the arbitrator.”
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(Emphasis supplied)
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71.The word “dispute” used in Section 11 of the SARFAESI Act does not take
into account “any dispute” that arises out of “any reason whatsoever”. The
scope and meaning of the said term has been qualified and limited by the
provision itsel_f,s_more particularly, the expression “relating to securitisation
or reconstruction or non-payment of any amount due including interest”.
Hence, Section 11 would be atiracied oniy where the dispute arises in relation

to (i) securitisation, or (ii) reconstruction, or (3i1) non-payment of any amount

due (including interest).

’

72.Section 2(z) of the SARFAESI Act defines ‘securitisation’ as “acquisition of

financial assets by any asset reconstruction company from any originator, .. -

whether by raising of funds by such asset reconstruction company from

qualified buyers by issue of security receipts representing undivided. interest .

in such financial assets or otherwise”. .

73.Section 2(b) of the Act defihes ‘asset reconstruction’ as “acquisition by any
assct reconstiiction sompany ‘of any righl or inlerest of any bank or findncial

institution i any fihancial assistance for the purpose of realisation of such

financial assistance”.
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74.1t is manifest from the foregoing discussion that the present case at hand, more
particularly dispute between the appellant and respondent banks does not

pertain fo either securitisation or reconstruction. It does not involve any
acquisition of financial assets or rights by an asset reconstruction company

(ARC). Rather, the crux of the issue is whether the controversy involving the
competing-claims of righis over the stocks of goods by hypofflécat'_i(,)ln or

pledge and the dispute therein falls within the scope of Section 11 of ﬂ}e

— SARFAESI Act, more particulaﬂ} the third ca’gegory of disputesudelineatéd
O thereunder pertaining to “non-payment of any amount due iZcZuding interest”.

¢.  Meaning of the expression “non-payment of any amount due including

interest.

-F - —

O' 75.The - $eope dand ‘meaning of the ‘phrase “non-payment of any amount due

including interest,” used in Section 11 of the SARFAESI Act warrants careﬁlll

- cxamination. It 1§ pertinent to note that the statute employs the term “a '3?("_’“ o
e )

L -

amount, thereby refraining from limiting its application to a specific category

O of amounts that may be owed to a party mentioned in the pravision.. The _ .

A ATy

PR

. exmessicg; ‘fatn_;y amount due, inc_{uc?ing interest,” must b? consggugd En‘ l@ght of
the purpose of the Act and the provisions contained therein. The plain meaning .
of the term “any amount due” encompasses amounts that remain unpaid
beyond the due date. However, the aforesaid is only one element of the

meaning, of the said expression.
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76.In Nanalal M. Varma and Co. Ltd. v. Alexandra Jute Mills Limited, reported

L]

in 1987 SCC OnLine Cal 100, the Calcutta High Court whilst discussing the

scope and meaning of the expression “non-payment of price” held that non-

-

payment may arise from a myriad of rcasons. It may be due to one’s inability
to pay while not disputing liability thereof or it may be due to repudiation or
denial of its liability to pay. It may so happen, that even a failure to fulfil ones
cbligation to pay within the time stipulated may amount to non-payment.
However, it held that when there is nc;) repudiation or denial of liability a
simpliciter non-payment or aefault in payment may not give rise to a dispute.
It is only when‘nthcre is non-payment as explained aferesaid, accompanied by -
a denjal of liability and by reason thereof payment is not made, would the
same tantamount to a dispute. The relevant observations read as under: -

“7. [...] A non-pavment may arise bv reason of one's inability -

to pav while not disputing liabilitv thereof. A non-payment, on

the other hand, mav be the result of repudiation or denial of its .
liabilitv to pav. Thirdly. a non-pavment of price mav _mean
failure to fulfil ones oblication under the contract to pay within -
the time stipulated. When there is no repudiation or denial of
liability a simpliciter non-pavment or default in payment may
Hot give rise to a dispute which can be referred to arbitration.
On_the other _hand_when there is denial of liability and by
regson thereof pavment is not made by a party from whom
demand is made by the other party, the same would be a case
of repudiation. In our view the third kind of case mentioned by
us, that is, failure to pay within the time provided in the
contract resulting in breach of terms of the contract depending
upon the terms of the particular arbitration clause could be
validly the subject-matter of a reference to arbitration. In this
connection we may vefer to the observation of Rankin J. as his
Lordship ihen was, in the case of Uttam Chand Saligram v.
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Jewa Mamooji, ILR 46 Cal 534 : AIR 1920 Cal 143 to the effect
that the existence of a dispite was an essential condition for
| the Arbitrator's jurisdiction, the dispute may be either in the
aclmowledgmenr of debts or as regards the mode and time of

satisfying it [...]” :
(Emphasis supplied)

.

——— -

77.A situation of “non-payment of any amount™ or an overdue arises when one

party fails.to fulfil their obligation to pay the party they are indebted to For

the purp}loses- of the present case at hand, we will be focusing on the scopeﬁof
— s Section 11 of. the SARFAESI Act specifically in ther context of disputes

C "

between two banks, excluding financial institutionsy assét reconstruction

& |
- 6 comp_aniﬁes_ (ARCs), or qualified buyers,-as otherwise contemplatéd ubder the

provision. In cases, involving two banks acting as creditors, a dispute may not

arise diriectly between the banks due to the “non-payment of any amount” they

owe fo ;,.ea_,c;h, other. Instead, disputes. typically emerge because of the ’

« borrower’s failure to discharge their debt obligations. For instanc:e, if[ a
f

borrower defaults on repayment after availing, of credit facilities extended by

.
C | ., . A La i,
-t ‘ ar ’ E —— + w . -

-

two banks jssues of non~payment of loan” amounts (michding idterest) owed
‘ - LI | oo

e by the borrowcr the same may lead to a dlspute Such a dispute is hkely to

k h
T . -t N 1% SR a4z L 9'\‘ i
ipl - T - 1 v w et z 5 £ LA

concern. the pr 10r1ty of charges over the“borrower S aqsets espcmallv n
! i * XS S L

2 & Ju o

*smlatlons Wh(,re _the borrower has secured loans from both banks by

aar,

- oz

1n0rtgagjng the same property. In the present case, the question of priority

ariscs dlie to the sumultaneous loans extended by the appellant and respondent
‘} .

banks and the creation of charges over the same security.
F

%
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78.In cases such as the present one, the authority to determine which bank holds
the prior charge over the borrower’s assets becomes a significant issue for
consideration. There have been instances where such disputes have been
referred to the DRT or civil courts for adjudication. The question of
determining the priority of charge typically arises after the borrower defaults
on their obligations and their assets are classified as NPAs. In such scenarios,

two or more banks may assert competing claims over the same secured asset.

C 79.The dispute stems from the bomrower’s failure to discharge their debt
obligations, including the amounts they were bound to pay-to the banks. This - @
non-payment gives rise to a conflict between the creditors regarding the
hierarchy of their respective charges over the borrower’s assets.
Consequently, the issne of priority of charge is inherently and intrinsically
linked to the borrower’s “non-payment of any amount due” as contemplated @

lllldel_‘ Section 11 of the SARFAESI Act. This provision, therefore, -would

Pant
£

undoubtedly bring such disputes .within its ambit, and thereby mandate

-

resolution of such disputes through conciliation or arbitration as prescribed
- . . < 4 . 2> -7!.. »f O

s .
: s sty - L

under the Act, 1996..

-

80.It is imperative to carefully examine the bare text of Section 11 of the
SARFAEST Act. The said provision does not stipulate that the “amount due”
must be owed directly between the two banks, financial institutions. ARCs

ctc.. The language of the provision is clear and discemible: “Where any
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dispute velating to [...] non-payment of any amount due, including interest,
arises amongst any [...]". The broad phrasing ;)f the aforesaid expression
signifies a wide import of its meaning which wqgld inch.lde a various range of
scenarios where disputes are connected to unpaid amounts, including those

arising due to third-party defaults, such as indirect defaults of the borrowers,

-

81.For il‘lustration, a borrower may owe a certain amount to Bank A and an;the;'

amount to Bank B, after both of these banks have hypothecated the borrower?s

C property. If the borrower defaults and fails to repay these loans, a dispute may
6 arise between Bank A anc.l Bank B regarding their respective claims qver the, -

borrower’s mortgaged assets. This dispute is inherently and intrinsically

Iinked to the borrower’s “non-payment of any amount due including interest’,
which the borrower was. obligated to pay under the terms of their respective

6 loan agréements with the banks.

82.Thus, it foliows that where the dispute between the banks is fundamentally

(—' - a L) a1 2 I P Y

related to the “non-payment of any amount due including interest”, which may

O be triggered by the actions of a borrower, Section 11 of the SARFAESI Act

- would apply. Consequently such, disputes being those which fall squarely
- within the ambit of: the said-provision, would mandate the resolution-of suth . £

disputes through the mechanisms of conciliation or arbitration as provided

under the Act, 1996. This interpretation aligns with both the language, the
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legislative intent behind Section 11 and the avowed object and spirit. of the

SARFAESI Act.

83.In the present case, a dispute has arisen between the appellant and the
respondent banks regarding their respective claims over the stocks of the

borrower company. The controversy primarily on the surface entails the

method of creation of ch;rge on the stocks. The appellant bank asserts its

based on a hypothecation agreement, whereby the stocks of the -

claim

borrower company were hypothecated in its favour. On the other hand, the

O

-

respondent bank claims a superior right by virtue of a pledge created over the

-
kS

same security, in terms of Section 172 of the Contract Act. It is pertinent to

[T LR
1 £

note that, Section 31(b) of the SARFAESI Act, stipulates that the provisions

'L

of the SARFAESI Act will not apply to movables that have pledged.

)
3 bt

84.However, a closer look would reveal, that the dispute in substance, is not
merely concerned with whether the rights of either the appellant” 6r ‘the
respondent banks are enforceable by virtue of the manner in which they have
been created. Rather, the dispute pertains to the priority of charge between'two
banks than the mode 6f its creation. The contention thwt-thercharge, being:<-*
crcated by way of pledge, falls outside the ambit of the Act under -Section -
31(b) i1s misplaced. This is because the exclusion under Section 31(b) applies
to disputes between the borrower and the lender conceming the pledge of

movables, where such dispute is purely in regard to enforcement of such right
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qua the borrower. However, the present dispute between the appellant and the
respondent banks is regarding their respective rights over the stocks. The
manner in which the charge was created, be it by pledge or hypothecation, is
irrelevant to the determination of priority belgween the two banks. The said

issue will only assume importance, once the rights of each of the banks are

-

crystalized, and thereafter enforcement of security on the strength of such

1
»

rights is s!ought. Hence, the present case falls under the ambit of Section 11 of

1

the SARFAESI Act. !

d. Section 11 will not apply to disputes between Bank(s), Financial

N

In‘stitution(s'), ARC(s) or Qualified ”Buyer(s), who are otherwise a

2 i

Borrower.
¥ 3 - 1

@ 85.At this stage we may clarify one another pel-rtinent aspect regarding Section 11
of the SARFAESI Act, and whether the said provision could said to be

- applicable where one of the parties although 1s a bank, financial mstitution f)r

(N

ARC etci, yet-its jural relation to another such:entity is that of a borrower.and.
O lender? In this-regard; we must look into the~decisions. of this Court in- Mis. .
Transcore v..Union of India & Anr. reported in (2008) 1 SCC 125 and the

Delhi High Court in Bell Finvest India (supra). A
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86.In Transcore (supra) this Court held that that Section 11 of the SARFAESI
Act 1s applicable to*financial institutions for their inter-se disputes but not to
a dispute with a borrower. Thé relevant observation reads as under: -

“21 [...] Section 11 deals with resolution of disputes relating
to securitisation, reconstruction or non-payment of any
amount due between the bank or FI or securitisdtion company
or reconstruction company. It further states that such disputes_
shall’bé resolved by conciliation or arbitration. It is important
1o note that the dispute contemplated under Section 11 of the
NPA Act is not with the borrower [...]

30. The point to be noted is that the scheme of the NPA Act
(. does not deal with disputes between the secured creditors and
the borrower. On the contrary, the NPA Act deals with the
rights of the secured creditors inter se. The reason is that the
NPA Act proceéds on the basis that the liability of the borrower
has crystallised and that his account is classified as non-
performing asset in the hands of the bank/FI1." A

87.In Bell Finvest India (supra), the petitioner therein an NBFC and a financial

4

institution had entered a rupee facility agreement with the respondent therein

who was a bank for taking a loan, against which a'security interest was created

'

in favour of the respondent bank therein. Under the said agreement, the

-

petitioner theréin was defined as that of a “borrower’ and the respondent as the

-
- - o - R

‘lender’. The petitioner-therein had defaulted in repayment of loan to the

v -
L PR R I | - .

respondent therein under the said agreement and the account of the petitioner

= 1 aw

was classified as NPA. The petitioner therein moved an application for seeking
appointment of arbitrator under the Act, 1996 before the High Court,

contending that since dispute is between 4 NBFC and a bank, Section 11 of
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the SARFAESI Act would bc applicable, and the dispute would be amenable
to arbitration. Per contra, the respondent therein argued that the dispute is a
straightforward debtor-creditor matter, and that although the petitioner therein
is a financial institution under Section 2(1)(m)(iv) of the SARFAEST Act, yet
because it is also a borrower in terms of Section 2(1)(f) of the SARFAESI Act,
he falls Oliltside the scope of Section 11 of the SARFAEST Act, which excludes
borrowers and intends arbitration only for disputes between lenders. The Delhi

High Court placing reliance on Transcore (supra) held that Section 11 of the

. Fa T
o SARFAESI Act is intended to provide a statutory arbitration mechanism only

In cases where disputes arise inter se between financial institutions,
&

securitisation or reconstruction companies or qualified instimtional,buyers!',

and not between a lender and a borrower. A borfower that happens to be a

*

ﬁnan'éiﬁﬂih'stihi{ion, would still for the purposes of the SARFAESI Act be
considered a borrower and thus would be disentitled to claim the benefit of

Section 11 of the SARFAESI Act. The relevant observations read as under: -
- S D
“7.10 [...] the SARFAESI Act does not deal with disputes
between a secured creditor and a borrower; but deals with the
rights of the secured creditors inter-se ... claims covered by the
RDB Act are non-arbitrable, with.a.prohibition against waiver *
of jurisdiction under those statutes by necessary implication.
Accordingly, disputes that would be covered by section 11 of -
" the SARFAESI Act are those which deal with the rights of I
secured creditors inter-se, since the SARFAESI Act proceeds
on the basis that the liability of the borrower has been
crystallized and the borrower's account has been classified as
a non-performing asset in the hands of the financial institution.
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7.11 Though petitioner No. 1 is a financial institution, for the
purposes of the present lis between the parties, petitioner No.
1 dons the hat of a borrower within the meaning of section
201 () of the SARFAESI Act ... section 11 conspicuously omits
the word borrower from its text, which is a clear indication ...
that a financial institution which happens to be a borrower vis-
a-vis the institution with which a dispute arises, cannot resort
to arbitration as a remedy.”

88.In appeal, this Court in M/s Bell Finvest India Ltd. v. A.U. Small Finance
Bank Ltd., [Special Leave Petition (C) No. 24101 of 202] observed that the

interpretation of the Delhi High Court in Bell Finvest India (supra) that the

e &

disputes between two financial institutions relating to “payment of any amount Q

LY

due including interest”, would not include borrowed and loan amount may not

be correct. However, this Court in view of the peculiar factsand circumstances

of the case therein deémed it unnecessary to decide the aforesaid issue.

PRIy

- —

- -

89.We have already clarified that a dispute relating to the “non-pay;nent of any
amount due, including interest” may arise following a default- in loan
repayment by a common borrower. Such default can indirectly lead to a

conflict between two banks that have extended loans to the Sa:mg:i_bgi'rowe.r., s

3 . . - de v w

This type of dispute falls within lie aimbit of Scction 11 of the SARFAESI®
Act, as it involves competing claims over the recovery of dues. Heénce, Section
11 of the SARFAESI Act does include borrowed loan. amount under thé “non-
payment of any amount due including interest”. However, when a 1;:ndcr

assumes the role of a borrower, the legal relationship between the parties
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7 u
undergoes a shift. In such circumstances, the entity that typically extends
credit now becomes obligated to fulfil the borrowed amount as per the
contractual arrangements between the bank and the lender-turned-borrower.
This changes the traditional lender-borrower relationship, requiring the
lender-turned-borrower to adhere to the same obligations that may in the usual

circumstances apply to any other borrower. | .

90.“Borrower” has been defined in Section’2(f)'of the SARFAESI Act as follows:

() “borrower” means any person who, or a pooled investment
v%zkicle as defined in clause (da) of section 2 of the Securities
Contracts (Regulation) Act, 1956 (42 of 1956) which, has been
granted financial assistance by any bank or financial

© institutioit o¥ ‘who has given any guarantee or created any
mortgage or pledge as security for the financial. assistance ~suev
granted by any bank or financial institution and includes a
person who, or a pooled investment vehicle which, becomes
borrower of a asset reconstruction company consequent upon
acquisition by it of any rights or interest of any bank or
financial institution in relation to such financial assistance or
who has raised funds through issue of debt securities,

- - -

|

91.1’[ is clear froin the above deﬁﬁition that tﬁe:‘Act defines ‘borrower’ in broad

- “ ) - L - - '
terms, meaning “any person” or pooled investment vehicle that has received

1y ]

financial “#ssistance from 2 ‘bank ‘or financial institution. The definition
explicitly includes those who have provided guarantees or created sécurit'y
interests, as well as those whose debt has been acquired by the ARC. It also

extends to entities that.have raised any funds through the issuance of debt

securities. lender-turned-borrower will also fall within the scope of a
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borrower. The use of the phrase “any person” in this provision makes it clear
that it does not leave out such entities who are banks but taking the loans in
the capacity of a borrower. When a lender avails a loan from another bank or
institution in its capacity of being a borrower, then it steps into the position of
a borrower and shall l:;e governed by the same statutory framework as a
borrower is. The classification of a borrower shall be determined by the nature
of the fransaction rather than the inherent status of such party.

92.We do not find any rlaasoning as to why a lender-turned-borrower ShOl.;.ld not
be kept mzder the same sgrutiny as that of a traditional borrower, including the

potential classification of its account as NPA. A bank taking a loan from

another bank 1s taking the loan in the capacity of a-borrower rather than acting

T

the terms of the facility agreement between parties governing such transaction

where they tike info account the position of the lender—turned—poﬁ_ower

EL

-

leading to any consequential advantages or disadvantages to such lender-
turned-borrower. In such regard, it is important to sée.the purpos_e.fm: vyh}ch
the loan and the functioning capacity of hoth the partiés in which the, lr:gm is
cxtended. The roles in financial transactions are thus.defined by-the terms of
the agreement and the capacity in which a parties act, rather than their inherent

nature as a lender. If every dispute between a lender and a lender-turned-
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borrower becomes arbitrable under Section 11 of the SARFAESI Act, then it

would render the entire mechanism of the SARFAESI Act otiose.

}

]

-

iii. :There is no requirement of existence of a written arbitration

agreement under Section 11 of the SARFAESIT Act.

[ Y L4 -

93.As diSCI.lrSSCd i the foregoing paragraphs, Section 11 Sﬁp:ﬂ&t@S that an};

dispute between a bank or financial instifution or asset reconstruction

o~
Ao company or qualified buyer shall be resolved by way' of arbitration.

O

94.The Act, 1996, more partieularly Section 7 stipulates that a dispute shall be

[t L)
resolved by way of arbitration, where there exists an arbitration agreement

between the parties. The said provision reads as under: -

@ v 7 ;4: bitration agreement —
(1 ') In this Part, “arbitration agreement” means an agreement
by the parties to submit to arbitration all or certain disputes
— which have arisen or which may arise between them in respect
N of a def ned legal relationship, whether contractual or not.
(2) An arbitraiion agreement may lie in the form of an
O . arbitration clause in a contract, or in the form of a separate ,, ..

B I

agreement

&y

- - - P - L I T - - rs

(3) An arbitration agreement shall be in w}‘itz'ng.

ta - ' T - ™ J oy

(4) An arbitration agreement is in writing if it is contained in—
(a}) a document signed by the pariies;

(b) an exchange of letters, telex, telegrams or other
means of telecommunication - including
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communication through electronic means which
provide a record of the agreement; or

(¢) an exchange of statements of claim and defence in
which the existence of the agreement is alleged by one
party and not denied by the other.

(5) The reference in a contract to a document conlaining an
arbitration clause constitutes an arbitration agreement if the
contract is in writing and the reference is such as to make that
arbitration clause pari of the contract.

95.Similarly, Section 8 of the Act, 1996 which empowers a judicial authority to
refer the parties to arbitration also stipulates that such reference shall be made
if the judicial authority finds that prima-facie a valid arbitration agreement
cxists. The said provision reads as under: -

“8. Power to refer puarties to arbitration where there is an
arbitration agreement.—

(1) A judicial authority, before which an action is brought in a
matter which is the subject of an drbitration agreemerit.shall, -+ -
if a party to the arbitration agreement or any person claiming
through or under him, so applies not later than the date of
submitting his first statement on the substance of the dispute,
then, nohmthstandmg any judgment, decree or order of the
-Supreiie Court or any Court, refer the parties to arbitration
unless it finds that prima facie no valid arbitration agreement
exisis. :

(2) The application referred to in sub-section (1) shall not be
entertained unless it is accompanied by the oviginal arbitration
agreement or a duly certified copy thereof: Provided that
where the original arbitration agreement or a certified copy
thereof is not available with the party applying for reference to
arbitration under sub-section (1), and the said agreement or
certified copy is retained by the other party-to-that agreement,
then, the party so applying shall file such application along
with a copy of the arbitration agreement and a petition praying
the Court to call upon the other party fo produce the originul

.
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arbitration agreement or its duly certified copy before that
Court.

(3) Notwithstanding that an application has been made under
sub-section (1) and that the issue is pending before the judicial
authority, an arbitration may be commericéd or continued and
an arbitral award made.”

96.However, Section 11 of the SARFAESI Act, apart from stipulating that any

dispute between a bank or financial institution or asset “reconstruction
company or qualified buyer shall be resoived by way of arbitration further

uses the c{:xpression “as if the parties to the dispute have consented in writing

Q Jfor determination of such dispute by conciliation or arbitration”, which is of

vital significance. The legislature in its wisdom has not only prescribed and

mandated the resolution of disputes covered under the said provision by way

- -

of arbitration, but by consciously using the aforesaid expression, has gone one
step aheac;l by providitig a deeming fiction whereby, an arbitration agreement
is presumed to exists between the parties falling under the said provision for

the resolution of any ‘dispute’ between them that is specified thereunder.
L S L I

Thus, Section-11 of the SARFAESI Act, creates a legal fiction as reéagds the

cxistence of an arbitration agreement :notwithstanding whether such
Ty H - H . . -

agreement existsor not in actuality.

97.This Court in Rajasthan State Industrial Development & Investutent Corpn,

v. Diamond & Gem Development Corpn. Ltd., reporied in (2013) 5 SCC 470
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extensively dealt with the interpretation of the expression “as if” in any given
provision. The relevant observations read as under: -

“206. The expression "‘as if”’ is used to make one applicable in
respect of the other. The words “as if” create a legal fiction.
By it when a person is “deemed to be” something, the only
meaning possible is that, while in _reality he is _not that
something, but for the purposes of the Act of legislature he is
required to be lreuled that something, and not otherwise. It is
a well-settled rule of interpretation that _in construing the -
scope of a legal fiction, it would be proper and even necessary
to_assume_all those facts on_the basis of which alone such
fiction can operate. The weords “as if” in fact show_ine
distinction _between two things and, such words must be used
only for a Ilimited purpose. They further show that a legal
fiction must be limited to the purpose for which it was created,

[Vide Radhakissen Chamria v. Durga Prosad Chamria O
[(1939-40) 67 IA 360 : (1940) 52 LW 647 : AIR 1940 PC 167}

, CITv. 8. Teja Singh [AIR 1959 SC 352] , Ram Kishore Sen v.

Union of India [AIR 1966 SC 644] , Sher Singh v. Union.of
India [(1984) 1 SCC 107 : AIR 1984 SC 200} ,.State of
Maharashtra v. Laljit Rajshi Shah [(2000) 2 SCC 699 : 2000
SCC (Cri) 533.: AIR 2000 SC 937] , Paramjeet Singh Patheja
v. ICDS Ltd. [(2006) 13 SCC 322 : AIR 2007 SC 168] (SCC p.

341, para 28) and CIT v. Willamson Financial'Services v
[(2008) 2 SCC 202] .]

xXxXx XXX XXX -
: : TN

A

» t 4 * £ ’ ' hild
28. In Industrial Supplies (P) Ltd. v. Union of India [(1980) 4"
SCC 341 7 AIR 1980 SC 1858] this Court obsérved as follows
2 (SCCp. 351, para 25)

""5 XI5 now ax mnmm Ihal when g legal fictinn is
incorporated in a statute, the court has to-ascerfain . ,
for _what purpose the fiction is created. After
ascertgining the purpose. full effect must be given to
the statutory fiction_and it should be carried to its
logical conclusion. The court has to assume all the
facts _and consequences which are_incidental or
inevitable corollaries to ziving effect to the [ iction.
The _lecal effect of the words ‘as if he were’ in the
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definition _of ‘owner' in_ Section 3(n) of the
Nationalisation _Act read with Section 2(1) of the
Mines Act is that although the petitioners werenot the
owners. they being the contractors for the working of
the mine in_question, were to be zreaz‘ed as_such
though. in fact, they were. not 50.”.

(Emphasis supplied)

- -

98.Hence, it is crystal clear, that the use of the words “as if” in conjunction-with

the expression “parties to. the dispute “have consented in writing for

f * LS - . . . +
- -

determination of such-disputéby-conciliation.or arbitration” stipulates a legal
— deeming fiction whereby it shall be ‘presumed’ that there-existed an arbitration
@ agreement and a written arbitration -agreement between the bank or financial

institution or asset reconstruction company or qualified buyer is not required.
B k

X - -
>

By eliminating the necessity of an actual agreement between the concerned

parties, effectively binds them to arbitration or conciliation and the provisions

i

o =
O of the Act, 1996 apply accordingly.

L 99.At this stage we may address ourselves on one of the contentions véhemently
B

canvassed on behalf of the appellant bank herein. It was submitted that there

exists a conflict between the decisions of the DRAT in Oriental Bank of

Commerce (supra) and Federal Bank (supra), insofar as the requirement of

existence of an arbitration agreement is concerned for attracting the provision

of Section 11 of the SARFAESI Act.
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100.In Federal Bank (supra), the DRAT while interpreting Section 11 of the

SARFAESI Act, held that unless there is a written consent by the parties for

determination of a dispute as mentioned in the said provision by way of

arbitration, the said provision will not apply. In other words, Section 11 of the

SARFAESI Act would only apply when there is an arbitration agreement |

subsisting betweén (he parties to resolve a dispute as’ stipulated in the said |

provision. The relevant observations read as under: -

C 101.0n the contrary, th&DRAT-in Oriental Bank of Commerce (supra) while
deciding a similar question, simpliciter held that where there is a dispute irter-
se two banks, or financial institutions or securitisation/reconstruction

companiés or qualified institutional buyers, the same shall be resolved by way \

v

of arbifration in terms of Section 11 of the ‘SARFAFESI Act. The' relevdnt

’ -

observations read as under? -

&

"6. Since there is a dispute between the Banks inter se,

3

- therefore, I am of the considered view that the learned DRT did -
IR -1 mot have the jurisdiction to try the Securitisation Application
under the SARFAEST Act

Recently, the attention of the Court was invited
towards Section 11 of the SRFAESI-Act which runs
as follows: ‘11. Resolution of disputes.—Where any
dispite’ velaiing to securitisation or reconstruction
or nomn-payment of any amount due including
interest arises amongst any of the parties, namely,
the Bank, or financial institution, or securitisation
company or reconstruction company or gualified
institutional buyer, such dispute shall be settled by
conciliation or arbitraiion as provided in the
Arbitration and Conciliunton Act, 1996 ... as if the
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parties to the dispute have consented in writing for
determination of such dispute by conciliation or
arbitration and the provisions of that Act shall apply
accordingly.””

7. Consequently, it is clear that the previous view taken in this
regard that DRT has the jurisdiction to try such disputes
appears to be incorrect, The order passed by the learned DRT
under the SARFAESI Act in this case is without jurisdiction. I,

" therefore, set aside the order to that extent. It is made clear
that the Banks will approach the Hon'ble High Court and make
a request to the Hon'ble High Court to appoint an arbitrator
for the adjudication of this case.”

102.1t was sut[)mitted by the appellant bank that, the aforesaid decision of Oriental
O Bank of Commerce (supra) neither referred to the earlier decision of Federal
Bank (supra) nor adverted to the issue of whether there must exists a written

arbitration agreement between the parties in order to attract Section 11 of the

SARFAE!SI Act. In such circumstances, it was contended that, the impugried

D order passed by the High Court directing the parties to undergo arbitration in .

terms of Section 11.by relying upon Oriental Bank of Commerce (supra) was
EITONEoUS aé_ t_i}ere ‘was no ar_bitratio_n‘_qg;?pment subsisting between the
appellant and respondent banks, and that the decision of Federal Bank (s;xpra)
still holds field iﬁs,ofar as the, rehuir&ﬁeg{..of- existence of an arbitration
agreement for the purpose of Secti.ori 1&1 of the SAliFAESI Act ié co-ncerned

and that the ratio of Oriental Bank of Commerce (supra) is subject to the ratio

of Federal Bank (supra).
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103.In Standard Chartered Bank v. LIC Housing Finance Lid., reporled in 2011
SCC OnLine DRAET 112, it was reiterated that Section 11 of the SARFAESI
Act, postulates the requirement of both parties having consented in writing for
determination of such dispute by conciliation or arbitration. The relevant

observations rcad as under: -

“4. [...] Section 11 of the Act. 2002 clearly veveals that both
the parties must have consented in writing for determination of
such dispute by conciliation or arbitration {...] "

104.0n the other hand, the High Court of Andhra Pradesh in D. Dhanamjaya Rao

(supra) held that there is no need for any agreement in writing between the
parties for determination of a dispute contemplated in Section 11 of the
SARFAESI Act, and that by virtue of the said provision, it is deemed that the

parties to the dispiite have consented in writing for determination of such

.
Ll +
. el

dispute by conciliation or arbitration in terms of the said provision. The
relevant observations read as under: -

**12. From a reading of the above provision, it becomes clear
that if any dispute amongst the bank or financial institution or-
a securilization company or reconstruction company or
qualified institutional buyer, as regards Securitization. or: = ==
- reconstruction or non-payment of any amount due including
interest arises, then such dispute shall be settled hy ... .-
“conciliation” or arbitration as provided under the Arbitration
Act, as if the parties to the dispute had consented in writing for -
- détermination of such dispute by conciliation or arbitration
and the provisions of that Act shall apply accordingly. In that,
the invocation of the provisions of Section 11 of the
Securitization Act, for arbitration is limited only to those
parties, namely the “bank” or ‘financial institution” or
“securitization company” or “reconstruction company” or
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“gualified institutional buyer", and that too if any dispute
arises with regard to securitization or reconstruction or non-
payment of any amount due including intervest amongst them,
and there need not be any agreement in writing, for it is deemed
that the parties to the dispute have consented in writing for

determination of such dispute by coriciliation or arbitration as
per the provisions of tﬁe Arbitration Act.”’

(Emphasis supplied)

105.Thus, it appears from the aforesaid that there are divergent views expressed

C
-

(M

by various decisions as regards the necessity of an arbitration agreement under

the Section 11 of the SARFAESI Act.

L

-

106.Wc arc of the considered view that there is a “deemed agreement” between

the parties specified in Section 11 of the SARFAESI Act, insofar as the dispufe
relates to the matters so mentioned and is between the -parties so specified
thereunder. Thus, there is no need for an explicit written agreement between ,

e

the parties. Section 11 of the SARFAESI Act creates a legal fiction by using

w~ R

the word "as if," which presumes the existence of*an arbitration agreement

among the designated parties, namely a bank or financial institution or asset

reconstruction company or qualified’ buyer. This™ provision negates the
. - . ~ ome ) ¢ .

requirement for a formal written arbitration agreement, as it assumes consent

for arbitration or conciliation concerning disputes related to securitization,

reconstruction, or non-payment of amount due, including interest. The term

"as if" must be given a meaningful effect, whereby the parties.are to be treated
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as if they had willingly provided written consent. Consequently, the legal
presumption under Section 11 of the SARFAESI Act existsindependently of

a formal arbitration agreement.

107.The view expressed in Oriental Bank of Commerce (supra) and D.
Dhanamjaya Rao (supra) insofar as it-holds that there is no requirement of a

formal written arbitration agreement for the purpose of Section 11 of the

Y
*

SARFAESI Act, lays down the correct position of law. The view taken in
Federal Bank (supra) and Standard Chartered Bank (supra) does not lay Q
down the .correct positionn of law insofar as the aforesaid proposition is

-

concerncd.

iv.  Section 17 of the SARFAESI Act is mandatory in~nature.‘-

108.The next issue which falls for our consideration is, what is the meaning and

-

significance of .Ehe term “shall” used in Section 11 of th:: -SARFAESI Act?

Whether, the legal import of the term “shall” used in Section 11 denotes that

. . T |
« % ¥ or

the provision is mandatory in nature thereby compelling recourse to arbitration
- st

in all disputes of the nature specificd in the said provision if it is between the

parties enumerated therein, or could the said provision be said to be

“directory” particularly in light of the-fact that arbitration is generally

undersroed to be an alternative dispute resolution mechanism.
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* % %109.This Court in Delhi Airtech Services (P) Ltd. v. State of U.P. reported in

(2011) 9 SCC 354 held that the general rule of interpretation requires that the
word “shall” be read as “must”. It observed that the term “shall” only be re?d
as “may” where doihg so would achieve the ends of legislative intent behi%ld

the substantive provision and the scheme of the entire statute in question. The

~ = * %

relevant observations read as under: -

“122. The_distinction between mandatory and directory

provisions is_a well-accepted norm_of interpretation. The

general rule of interpretation would require the word to be:  +i~ -

given its own meaning and the word “shall” would be read as

“must” unless it was essential to vead it as “‘mav” to achieve

. the ends of legislative intent and understand the lancuage of

6 the provisions. It is difficult to lay down any universal rule but . | -
wherever the word “shall” is used in a substantive statute, it

. normally would indicate mandatorv intent of the legislature. e

(N

1 I.23 Crawford on Statutory Construction has specifically

stated that language of the provision is not the sole criterion;
but the courts shouid consider its nature, design and the

6 . consequences"whzch could ﬂow ﬁom construing it one way or

tllze other.

124, Thus._the word “shall” would normally be mandatory
while the word “may” would be directory. Consequences of
non-compiiance would -also be arelevant consideration. The
word “shall” raises a presumption that the particular .

a provision is ifmperative but this prima facie inference may be

rebutted by other considerations such as object and scope of P

- r * £

wf pan L1

the enactment and ‘the consequences flowing from such
construction.’
- , (Emphasis Supplied) D "I'

110.Similarly in State of Haryana v. Raghubir Dayal, reported in (1995) 1 SCC
133, this Court held that the use of the word “shall’ ordinarily be construed as

mandatory cxcept where such an interpretation would be anathema to either

J
|
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.. the scope of the enactment, .or where the-consequences-that-woeuld flow from-—- — — - |

such construction would not demand such interpretation. The relevant

observations read as under:.-.

“5. The use of the word ‘shall’ is ordinarily mandatory but it
on consequences to flow from such construction would not so
demand. Normally, the word ‘shall’ prima facie ought to be
considered mandatory but it is the function of the court to
ascertain the real intention of the legislature by a careful
examination of the whole scope of the statute, the purpose it -
seeks to Serve and the corisequences that would flow from the
construction to be placed thereon. The ward ‘shall’, therefore,
ought to be construed not according to the language with
which it is clothed but in the context in which it is used and the
purpose it seeks fo serve. The meaning has to be ascribed to
the' word ‘shall’_as mandatory or as directory, accordingly.”
Equally, it is settled law that when.a statute is passed for the
purpose of enabling the doing of something and prescribes the
formalities which are to be attended for the purpose, those
prescribed formalities which are essential to the validity of
such thing, would be mandatory. However, if by holding them
to be mandatory, serious general inconvenience is caused to
innocent persons or general public, without very much
Jurthering the object of the Act, the same would be consirued
as directory.” .
o : (Emphasis supplied)

111.1In Mardia Chemz’cals- (supra) this Court unders‘cored tha:c although the effect
of somc of the provisions may be- a bit harsh, yet the same had been
incorporated with a viev&r t‘o. achieve speediell recovery c.)f the dues declared as
NPAs. It further ob-served that the purpose of DRTs were two folds; first, to
facilitate the aforesaid object of speedief recov;ary and secondly, to ensure that

the borrowers also get a fair opportunity to get their matters adjudicated before
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t o the DRT within the time-bound framework of the SARFAES] Act. The
relevant observations read as under: -

“81. In view of the discussion held in the judgment and the
findings and directions contained in the preceding paragraphs,
we hold that the borrowers would get a reasonably fair deal
and opportunity to get the matter adjudicated upon before the
Debts Recovery Tribunal. The effect of some of the provisions
mav_be_a bit harsh for some of the borrowers but on that
ground the impugned provisions of the Act cannot be said to be
unconstitutional in view of the fact that the object of the Act is
to achieve speedier recovery of the dues declared as NPAs and
better availability of capital liquidity and resources to help in
growth of the economy of the country and welfaie of the people
in ceneral which would subserve the public interest.”

C(:\}12.Sjmi1ar1-y, in Satyawati Tondon (supra) this Court observed that thc'. primary
object of that.Act was to facilitate creation of special machinery for speedy
recovery of the dues of banks and financial institutions. It further obs.-erved
that the entii:e __I?urp;c‘)se of estab_li'shm@nt_ of DRTs and.‘ DRATs was to.ensure
that dcfapltifl:g"ﬁ’orréikrers are not able to invoke the jurisdiction of the civil
courts for frust;ating the proceedings initiated by the banks and other financial

institutions, by providing a one-stop forum to-make summary adjudication and

EY

"~

O facilitate recovery of NPAs of the borrowers. The relevant observations read

as unders-.
“5. An analvsis of the provisions of the DRI Act shows. that
rimary object of that Act was to facilitale creation of special
machinery for speedv_recovery of the dues of banks _and
financial institutions. This is the reason why the DRT Act not
only provides_for_establishment of the Tribunals and the
Appellate Tribunals with the jurisdiction. powers and authoritv

to make summary adiudication of applice::ons made by banks
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the amount determined by the Tribunal or the Appellate

Tribunal but also bars the jurisdiction of all courts except the
Supreme Court and the Hioh Courts in relation to the matters
specified in Section I17. The Tribunals and the Appellate
Tribunals have also-been freed from the shackles of procedure
contained in the Code of Civil Procedure.

6. To put it differently. the DRT Act has not only brought into
existence special procedural mechanism for speedy recovery
of the dues .of banks and financial institutions, but also made
provision for ensuring that defaulting borrowers are not able
to_invoke the jurisdiction of the civil courts for frustrating the
proceedings initiated by the banks and other financial
institutions.”’ ’

(Emphasis supplied)

113.From, the above, it is clearly that the DRTs were established for the recovery

of debts due to banks and financial institutions from the defaulting borrowers.
Neither the st,atui:c nor any intezpretation thereof su,_g;gests that DRTs were
established even for the purpose of any dispute that arises amongst the banks,

financial institutions, ARCs or qualified buyers efc., relating to securitization,

reconstruction or non-payment of any amount.due including interest. For thé:

same; a remedy has been provided inder Section 11 of the SARFAEST Act,

when such dispute would arise infer se the mentioned paities’ relating to

sccuritization, reconstruction or non-payment of dny ameunt due including .

interest. For the reinedy of recovering lhe dues trom the borrowers, the banks
and the financial institutions are provided for a remedy under the SARFAESI
Act. It was-in this context, that Mardia Chemicals (supra) held that the

borrower can challenge the action taken under Sectionm 13(4) of the
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SAI‘{I*'AES_T Act by ﬁling au application under Scction 17 thereof. Hence
forums like DRT and DRAT arc available for the resglution of disputes
between the lender and the borrower with the remedies provided under
Sections 13, 17 and 18 of the SARFAESI ./'Xct, respectively. The conscious
omission of the word ‘borrower’ from the ambit of Section 11 of the Act is
another indication of its mandatory nature. The remedy under-Section. 11 is
only available to the banks, financial institutions, ARCs and the qualified

buyers, and not to a borrower.

I

114.The dccision of Satyawati Tandon (supra) is particularly significant in. this

regard. While interpreting the provision of the SARFAESI Act, this Court
observed ‘that the primary object of-the Act was to bring about “special
machinery for speedy recovery.of the dues of banks and financial institutions.”
If diSpu:tCS'that fall specifically under the ambit of Section 11 of the
SARTAESI Act are permitted to get their disputes through DRT proceedings,
it would-go against the express language of the-statuie thereby diluting tihe
special, procedural mechanisms designed for the borrower-lender disputes
under the scheme of the SARFAESI Act. Such an approach would create
unnccessary litigation, frustrate the avowed.object of the SARFAESI Aect a%nd
undermine the efficiency of the prescribed process of resolution by arbitration
or conciliation. Disputes amongst the specified financial entitics related to

securitization, reconstruction or non-payment of any-amount due including
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_ interest must.be.resolved by the way of Section 11 of-the-SARFAESI-Aetin--- — ——— - |
order to maintain the financial stability in the economy in furtherance of the

larger public interest:

115.The aloresuid may be looked at from one another angle, through the docttine
of election. This Court in Pidya Drolia v. Durga Trading Corpn., reported in
(2021) 2 SCC 1;{'E§xplained the interplay between the doE;trinc of election and
arbitration as a-dispute resolution mechanism. It held that the choice to select
arbifration as a dispute resolution mechanism by virtue of doctrine of election Q

exists.only 1f the law accepts existence of arbitration as ari alternative remedy

and freedom to choose such alternative mechanism. Where there is any-when
there is repugnancy and inconsistency, the right of choice and election to
arbitrate.would be denied. The relevant observations read,as‘-,,undéf:...-.._. . X @

“54. Implicit non-arbitrabilitv _is- established when by

mandatory law the parties are quintessentiallv barred from
confracting out and waiving the adiudication bv the desz,qnated

court or the specified Qubhc forum. There is no choice. The

person who insists on the remedy must seek his remedy before

the forum stated in the statute and before no other forum. In

Transcore v. Union of India [Transcore v., Unign of India, . Q
(2008) 1 SCC 125 : (2008) T SCC'(Civ) ]]6] this Court had

examined the doctrine of election in the context whether -an o .
order under proviso to Section 19(1) of the Recovery of Debts

Due tv Barks and Financial Institutions Act, 1993 (“the- DRI’

Act”) is a condition precedent to taking recourse to the
Securitisation and Reconstruction of Financial Assets and
Enforcement of Security Interest Act, 2002 (“the NPA Act”).

For analysing the scope and remedies under the two- Acts, it

was held.that the NPA Act Is an additional remedy which is not

inconsistent with the Dr " Act, and reference. was made to the
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doctrine of election in the following terms : (Transcore case
[Transcore v. Union of India, (2008) 1 SCC 125 : (2008) 18CC
(Civ) ]16] SCC'p 162, para 64)

5. Docmne of. electzon fo select arbitration as a- dispute

resolution mechanism by mutual agreement is available onlvif
the law accepts existence of arbitration as an -alternative
remedy _and freedom to choose is availgble. There should not
be any inconsistency or repugnancy between the provisions o
. the mandatory law and arbitration as an__alternative.

Conversely, and in a given case when there is repugnancy and
inconsistency, the right of choice and election to arbitrate is

denied. This requires examining the “fext of the statute, the
legislative history, and “inherent conflict” between arbitration
and the_statute's underlving purpose”’ [ Jennifer L. Peresie
“Reducing the Presumption of Arbitrability” 22. Yale Law &
Policy Review, Vol. 22, Issue 2 (Spring 2004), pp. 453-462.]
with reference to the nature and type of special rights
conferred and power and authority given to _the courts o
public forum to effectuate and enforce these ‘rights and_the

orders- passed. When arbitration cannot enforce, and apply f

-~ such-rights or the award cannot be implemented and enforced
in the manney as provided and mandated by. law, the right of
election to choose arbitration in preference to the courts or
public forum is either completely denied or could be curtailed.
In essence, it is necessary to examine if the statute creates a
special-right or liability and provides for the determination of
each right or liability by the specified court or the public forum
so constituted, and whether the remedies, beyond the ordinary
domain-of the civil courts are prescribed. When the answer is
affirmative, arbitration -in the. absernce .of special reason is
contraindicated. The dispute is non-arbitrable.

56. fm M.D. Frozen Foods Exports. (P).Lid. v. Hero Fincorp -

3

Ltd” [MCD. Frozen Foods Exports (P) Ltd. v. Hero Fz’hcgrp .
Ltd, (2017) 16 SCC 741 - (2018) 2 SCC (Civ) 805] , and .

SJollowing this judgment in Indiabulls Ilousing Finance Ltd. v.
Deccan Chronicle Holdings Ltd. [Indiabulls Housing Finance
Ltd. v. Deccan Chronicle Holdings Ltd., (2018} 14 SCC 783 :
(2018) 4 SCC (Civ) 703] , it has been held that even prior
arbitration proceedings are not a bar to proceedings under the
NPA Act. The NPA Act sets out an expeditious, procedural
methodolovy enabling the financial institutions to take

Special Lcayc Petition (C) No. 16735 0f 2022 . - Page 90 of 98




()

possession and sell secured properties for non-payment of the .
dues. Such powers, it is. obvious, cannot be exercised through
the arbitral proceedings.

116.Vidya Drolia (supra) further placing reliance on Transcore (supra) observed
that insofar claims of banks and financial institutions as regards debt due is

concerned that fall under the RDBFI Act, the same would non-arbitrable, as

there is a prohibition against waiver of jurisdiction of the DRT. The relevant
observations réad as under: -
“57. In Transcore [Transcore v. Union of India, (2008) 1 SCC
125 : (2008) 1 SCC (Civ) 116] , on the powers of the Debt
Recovery Tribunal (“DRT”) under the DRT Act, zt was
observed : (SC'Cp 141 para 18)

“1 8 On analysing the above provisions of the DRT

Aét, we find that the said Act'is a complete code by

itself as far as recovery of debt is concerned. 1t
provides for various modes of recovery. It
incorporates even the provisions of the Second-and: & -
Third Schedules to the Income Tax Act.-l96L:-:-
Therefore, the debt due under the recovery certificate
can be recovered in various ways. The remedies
mentioned therein are complementary to each othér-.
The DRT Act provides for adjudication. It provides T
for adjudication. of disputes as far as the debt due is
concerned. It covers secured as well as unsecured

debis. However, it does not rule out the applicability
“af the.provisions of the TP Act, in particulgr, Sections. - -
69 and 69-A of that Act. Further. in cases where the .
debl iy secured by a pledge of sharves or immovable” '~

properties, with the passage of time and, delay in the
DRT proceedings, the value of the pledged assets or
mortgaged properties invariably falls. On.account of

inflation, the value of the assets in the hands of the

bank/F] invariably depletes which, in turn, leads to
asset-liability mismatch. These contingencies are not
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taken care._of by the DRT Act and therefore,
Parliament had to enact the NP4 Act, 2002.”

58. Consistent with the above, observations in Transcore -
[Transcorev. Union of India, (2008) 1 SCC 125.: (2008) 1 SCC
(Civ) 116] on the power of the DRT conferred by the DRT Act
and the principle enunciated in the present judgment, we must
overrule the judgment of the Full Bench of the Delhi High
Court in HDFC Bank Ltd. v. Satpal Singh Bakshi {HDFC Bank
Ltd. v. Satpal Singh Bakshi, 2012 SCC OnLine Del 4815 :
(2013) 134 DRI 566] , which holds that matters covered under
the DRT Act are arbitrable. It is necessary to overrule this
decision and clarify the legal position as the decision in HDFC
Bank Ltd. [HDFC Bank Ltd. v. Satpal Singh Bakshi, 2012 SCC
OnlLine Del 4815 : (2013) 134 DRJ 566] has been referred to
in M.D. Frozen Foods Exports (P) Ltd. [M.D. Frozen Foods
Exports (P) Ltd. v. Hero Fincorp Ltd., (2017) 16 SCC 741 :

O\ (2018).2 SCC (Civ) 805] , but not examined in light of the legal

principles relating to non-arbitrability. The decision in HDFC.
Bank Ltd. {[HDFC Bank Ltd. v. Satpal Singh Bakshi, 2012 SCC
OnLine Del 4815 : (2013) 134 DRJ 5606] holds that only
actions in rem are non-arbitrable, which as elucidated above
is the correct legal position. However, non-arbitrabilityv may
arise _in_case of the implicit. prohibition in_the statute.
conferring.and creating special rights to be adjudicated by.the
Courts/public_fora, which right including enforcement of
order/provisions_cannot_be enforced and applied in case of
arbitration. ‘To hold that the .claims of banks and financial
institutions covered under the DRT Act are arbitrable would
deprive _and_deny these institutions of the specific rights
including the modes_of recoverv specified in _the DRT Act,
Therefore,_the claims covered bv_the DRT Act are non-
arbitrable as there is a prohibition against waiver of
jurisdiction _of the DRT by necessary. implication: * The
legislation has overwritten the contractual right - to
arbitration.” . >
(Emphasis supplied)

117.The above exposition of law make it clear that election applies in the case

where the statute provides a specific remedy that overrides general remedies.
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_ The ratio of Vidya Drolia (supra) insofar as it hold-that-a-choice to elect
arbitration as a dispute resolution mechanism would exists only if the law
accepts existence of arbitration as an alternative remedy with the freedom to
choose it, as naturally corollary implies that, where the law accepts existence
of arbitralion as the only mechanism of resolution, there arbitration will not
be construed as an alternative remedy but as the only remedy available.
118.The aforesaid is particularly relevant in the interpretation of Section 11 of the
SARFAESI Act as the said provision by outlining a special provision for
banks, financial institutions, ARCs etc., to invoke the remedy in case of
dispute related to securitization, reconstruction or non—paymeflt of any dues
indicates the intention of the legislature to create a special mechanism for
resolving such disputes. We are of the considered view that the usage of
“shall” in the provision mandates the parties to adhere to thé mentioned
mechanism and restricts them from approaching any other forums. The parties
cannot bypass or subvert it by seeking recourse elséwhere. If ar,bitrégion or

conciliation is the prescribed route, then that prescribed route shall be

followed. P

119.Al this juncture, we may address ourselves on another submission veheme}ftly
canvassed on behalf of the respondent bank, as regards the applicability of the
AMRCD Memorandum. Ms. Ekta Choudhary, the learned counsel for the

respondent bank submitted that since the dispute in the present matter is
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=7 7 between two public sector banks, it ought to be resolved under the framework
of the AMRCD Memorandum, which provides a structured mechanism for
resolution of disputes inter-se CPSEs. Although, this contention was not once

raised by the respondent bank either before the DRT or the High Court, yet

we deem it necessary to answer the same.

120.We are of the considered opinion that the contention put forth by the learned

counsel on behalf of the respondent bank is completely }nisconceived,

Ed

o

i meritless and deserves to be rejected for two good reasons.

—

QI.F irst, a bare perusal of the aforesaid guidelines, more particularly, clause 3.3

would show that the said guidelines only apply in respect of dispute or

-

difference relating to the interpretation and application of provisions of

commercial contracts between two CPSEs etc. (emphasis). The said clause

- L

o 12. ;.F.‘tf‘r,‘ [ R *
reads as under: -

-

“3.3 Any dispute or difference relating to the interpretation

g and application of the provisions of commercial_contract(s)
between Central Public Sector Enterprives (CPSEs)/ Port
Trusts ‘inter se and also between CPSEs and Government

O Departments/Organizations (excluding disputes relating to
Railways, Income Tax, Customs & FExcise Departments), shall
be taken up by either party for its resolution through AMRCD
only.” ‘

(Emphasis suppled) '

122.While there is no doubt that the present case involves two banks, and that both

banks may be said to be CPSEs, however the nature of the dispute between
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. them by no stretch of imagination could be said to one pertaining to a
commercial contract entered into between them. Rather, the dispute between
them arises out of two separate agreements, that were executed by them with
the borrower company herein, independent of each other. We are at a loss to
understand, how the respondent bank could have ignored the aforesaid clause
3.3 of the AMRCD Memorandum and asserted that the dispute between it and

the appellant bank ought to be resolved under the framework of the said

memorandum.
123.Secondly, the dispute resolution mechanism envisaged under Section 11 of the
SARFAESI Act has been statutorily provided and mandated. The dispute also

pertains one between two banks in connection with the right of one of the

" banks for enforcement of a common security interest given to them by the
borrower. Where such enforcement of security interest, by either bank is -
sought to be undertaken in terms of the SARFAESI Act, the statutory

arbitration provided under Section 11 of the SARFAESI Act would

By

immediately be attracted, as soon as there is a dispute in respect to the same -

with another bank, financial institution, ARC -etc, as enumerated in the said O
provision. Section 11 of the SARFAESI Act, statutorily empowers such

parties mentioned therein, to seek resolution of their dispute by way of

arbitration, and their right cannot be curtailed or confined to any executive

guideline or memorandum, particularly when such memorandum makes no

mention of the SARFAESI Act or disputes generally c.vered thereunder. In
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such circumstances, the aforcsaid AMRCD Memorandum, can by no extent

supplant the statutorily prescribed provision of Section 11 of the SARFAESI

Act, which empowers the parties enumerated thereunder to opt for ad hoc

arbitration for resolution of disputes specified therein.

FINAL CONCLUSION

124.We summarize our final conclusion as under: -

<

®

Section 11 of the SARFAESI Act deals with resolution of disputes
relating to securitisation, reconstruction or non-payment of any amount
due between the bank or financial institution or asset reconstruction

company or qualified buyer.

(I /1?1 order to attract the provision of Section 11 of the SARFAESI Ac’t?f
7 :

4

(1)

twin conditions have to be fulfilled being; first, the dispute must be
between any bank or financial institution or asset reconstruction
company or qualified buyer and secondly, the dispute must relate to
securifisation or reconstruction or non-payment of any amount due
including interest. Where the aforesaid two conditions are found to be
prima-facie satisfied, there the DRT will have no jurisdiction and the
proper recourse would only be through Section 11 of the SARFAESI
Act read with the Act, 199V

The expression “non-payment of any amount due, including interest”’

used in Section 11 of the SARFAESI Act is of wide import and would
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(IV)

W)

3

1

include a various.range of scenarios of ‘disputes’ connected to uripaid -

amounts including those arising due to third-party defaults, such as
indirect defaults of the borrowers.

Any dispute between two banks, financial institutions, assct
reconstruction companies or qualified buyers etc., where the jural
relation between the two is of a lender and borrower, then Section 11 of

the SARFAESI Act will have no application whatsoever. The use of the

phrase “any person” in the definition of ‘borrower’ in Section 2(f) of

the SARFAESI Act, makes it abundantly clear that even a bank, Q

financial institution or asset reconstruction company or gualified buyer
can be considered a borrower, if they receive financial assistance from
a bank or financial institution etc by providing or creating a security
interest. Thus, a lender-turned-borrower would also fall within the
scope of a “borrower” under the SARFAESI Act and shall be governed
by the same statutory framework as any ordinary boirower.

Section 11 of the SARFAESI Act, provides for a statutory arbitration
for any dispute mentioned therein bc’tweer; any of the parties
enumerated thereunder. There is no necd for an explicit wrillen
agreement to arbitrate between such parties in order to attract Section
11 of the SARFALESI Act. The said provision creates a legal fiction as

regards the existence of an arbitration agreement notwithstanding

whether such agreement exists or not in actuality.
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BT /()(/ I) Section 11 of the SARFAESI Act is mandatory in nature. The use of the
Ve

word “shall” therein, the mandate of the said provision cannot be

bypassed or sitbverted by the parties by seeking recourse elsew?ere.
125.Thus, for all the foregoing reasons, we have reached the conclusion that there
is no infirmity in the impugned order passed by the High Court, directing the
appellant ané the respondent banks to resolve their dispute by way of

arbitration in terms of Section 11 of the SARFAESI Act.

~_  126.In the result, the present appeal fails and is hereby dismissed.
?27.The parties shall bear their own coéts.
}/ 128.Pending application(s), if any, shall also stand disposed of.
129.The Regfristry is directed to circulate one copy cach of this judgment Lo il the

High Courts and all the benches of the DRTs and DRATS respectively.
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2374 May, 2025.
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