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n Sulation of cupy of Judgmnol/Qrdar dated 06.07.2021 passad by Hon'ble My,

Justice Sure ’ 15
o2 Suresh Kumar Kalt and g capy of Judgment dated 04.06,2021 pussel by
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Hon'ble Divislon seneh, High Court of Dalhi, New Dalbi fn Bail Appent No. :
264172018 & Cil. M, {Babi] 553/2021 ted os “Nabl Alam@Abbas Vs, Siate 5

(Govt. of NCT al Dultd)” for campliance,

P e 4
Al the td. Prineipal Ditrict & Sosstons Judgos, Dalhl, Now Delhi [exeopt Contral /\jm /

1
District) wath requirst 1o clrouiate the same amongst the Jucicial Offigers under theei
caontral,

Allthe Judicial Officers dealing with NOPS Cases posted In Central District, Tis Hazari
Courts, Dathi,
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The Ld. Registrar General, Hon'bie High Court of Deth, New Dei for infaremation,
" e v ) ;

q, The Chairman, Wobale Comnutee, Ty Hivan Courts, Beltu with the request
direct the concerned official 10 uplogy thes same on the Webisite of Qulli District
Courts.

5 The Director (Academics), Delbsi Judleia! Academy, Dwarks, New Deiln for
Information as requestod wide lotter 0. 0JA/Dir (Acd)/2019/4306 daled 06.08.2019

6. Deating Assistant, R&t Branch (or uploading the same on LAYERS

7. for uploading the same on Conralized Website through LAYERS.

OR

Any other order(s)/direction(s] which your good sell deem (it may kindly be passed.
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{RAKESH PANDIT)
Officer-in Charge, Genl, Branch, (C)
Addl. District & Sesslons judge,

Is Hazari Courts, Delti,
Encl.: As above.

OFFICE OF THE PR. DISTRICT & SESSIONS JUDGE, ROHINI COURTS

Copy forwarded for information and necessary compliance to -

1 All the Ld, Judicial Officers dealing with NDPS Cases posted at Norih-West &
North District. Rohini Courts. Delhi (through email-id).

2. The Personal Office. Ld. Principal District & Sessions Judge, North-West &
North District, Rohini Courts. Dethi (through cmail-id).

3. The Dealing Official. Computer Branch, Rohini Courts. Delhi for uploading
the same on WEBSITE (through email-id). :

4. The NDealing Official, R & 1 Branch. Rohini Courts. Delhi
same on LAYLERS (through email-id).

pading the

(G MATI
Incharge. q_}_\'-a b
Gienvral Branch, :
Pr. District & Sessions Judpe's Offiee,
Rohint Courts Comples, Dethi,
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From:
The Registrar General,
High Court of Delhi,
New Delhi.

To

‘The Learned District & Sessions Judge (Headqua\r’(\e
Tis Hazari Courts, Delhi. .

Petitioner

Respondent

Sub: Compliance of Order dt. 06.07.2021 passed by Hon'ble Mr. Justlce Suresh‘_
Kumar Kait in Bail Appin. 2641/2018.

Ref: Petition under Section 439 Cr. P:C for grant of bail in FIR No. v_1'24/2017,_ unde
Section 21/29 NDPS Act, Police Station- Crime Branch, New Dethi.

/

Sit/Madam, /

| am directed to forward herewith for ,|mmednate compliance a copy o
judgment/order dt. 06/07/2021 passed by Hon' ble Mr. Justice Suresh Kumar Kait
and a copy of judgment dt. 04.06.2021 passed by Hon'ble Division Bench of this Courts

{o circulate to-all the Learned Principal District & Sessions Judges and aii the concerned’

courts.
Other necessary dlrections are contained in the enclosed copy of order.
Yours‘faithfu!ly _ ‘
N
Admin.Officer (Judl.)Crl.-lI
for Registrar Ceneral .
Encl: Copy of order dt. 06/07/2021 & 04.06.2021 .

And memo of parties. : .



. IN. THE HIGH COURT OF DELHI AT NEW DELHI
+ - CRIMINAL APPELLATE JURISDICTION

Bail Application No. 28U} /2018

IN THE MATTER OF: .
Nabi Alam @ Abbas Applicant
Vs.

State (Govt of NCT of Delhi) Respondent

FIR: 124 /2017
P.S: Crime Branch
U/s 21/29 NDPS Act.

MEMO OF PARTIES

Nabi Alam ,

- Aged 22 years,

S/o Sh. Sadiq Ali,
'R/o Vill."Bhandra,

P.S. ushalt, Tehsil - Dataganj,

Dist. Badaiyun , Uttar Pradesh
Presently lodged in Central Jail No-9,

— . —— o ——

Tihar Jail, New Delhi ...Applicant/ Accused :

Versus N |

1 ’ . . . d L % ;
State (Govt of NCT of Delhi) gm i Ao A

L2 Through its Standing Counsel. ~«-Respondent

"Cantral Tail No. 8 Tibs NABI ALAM

Applicant
THROUGH ]

Advocate for Applicant

: Enrl. No. D-- 1384 / 2007
b Off.: M - 17, Ground Floor,
Jungpura Extension, New Delhi-110014

!
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IN THE HIGH COURT OF DELHI AT NEW DELHI

Judgment Reserved via Video Conferencing On :  05.02.2021
Judgment Pronounced via Video Conferencing On :  04.06.2021

BAIL APPLN. 2641/2018 & CRL.M.(BAIL) 555/2021

NABI ALAM @ ABBAS L Applicant o
versus : ¢
STATE (GOVT. OF NCT OF DELHI) .. Respondents :

Advocates who appeared in this casc:
For the Applicant: Mr. Atdanish Rein, Advocate. . 4 ,

For the Respondent: M. Amit Chaddha, APP for the State of NCT Delhi.

CORAM: | | o
HON'BLE MR. JUSTICE SIDDHARTH MRIDUL SR
JAON'BLE MR. JUSTICE TALWANT SINGH .o
 JUDGMENT
{
SIDDHARTH MRIDUL, J
1.  The present matter has been received by way of Refercnce vide i

Referral Order dated 15.06.2020 passed by learned Single Judge of
this Court and marked to this Bench by Hon’ble the Chicf Justice by
directions dated 18.06.2020, to adjudicate and settle the question of

]
law vis-G-vis the Provision of ngfion 50 Narcotic Drugs and

et o 2o e+ 70 5 e nant : 4

Psychotropic Substances Act, 1985 (hereinafter referred to as the Y

“NDPS Act’), which gz verns the procedure gua the séarch of 2 person

S— - {
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Shige
suspected of being in possession of a narcotic drug.or a psychﬁ!tdpm

of Cr1m1na1 Procedure 1973 (hereinafter referred to as

Code

‘Cr P.C. ) prxmanly seekmg regular bail pendmg ensuing frial before

mthe Court of learned Addmonal Sessmns Judge/ SpeCIaI Judge .':

N

the apphcant/accused which Wwas dlsmxssed by learned Sessrons

* 12 - .
N A
P . ’
)

Court vide order dated 13.07.2018.

3.  Thereafter, the present z‘-ba'il | application under Section 439.

I

Cr P C was filed, which has: been referredio this Bench by the learned

' 3

Single Judge of this Court,, by xreason of the statedly contradictory

yobe ‘qn.\’ r T

views expressed by various Benches of this Court qua the scope and

ambit of the stipulations contarned in, Sectron 50 of the NDPS Act,

particularly in relation to the question whether, even though the .

accused at the time of his search has been apprised of his right to be so
searched in the presence of a Gazetted Officer or Magistrate, “if he so
reguires’ but has expressly waived his right to be so searched before a
Gazetted Officer or Magistrate; is it still mandated by the said

provision that the the accused be searched only before a Gazetted

BAIL APPLN.2641/2018
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Officer or Magistrate.
!’itiv;y'y’ <

4. The substratum of the present case is that, upon the recepiloll of
H'E

a tip-off by Sub-Inspector Vinod, Narcotics Cell, Police Statibﬁf}_';: o

Crime Branch on 27.07.2017, it was brought to his notice that two

people namely Nabi Alam (the present applicant/accused) and Mohd. S

Aakﬂ were allegedly indulging in the supply of Heroin in Delhi,

which the applicant/accused and his accomplice obtained from
Badaiyu/BareIi and that they would be supplying a big consignment of
the contraband Heroin between 2.00.p.m. to 2.30 p.m. near traffic

1ight' at Chanakya Place, Uttam Nagat. l""It was also intiniated to the

police officer by the secret ir:lfOrmerr that if a raid were to be

conducted at that time, the accused persons could be caught off-guard

while selling or/and purchasmg Herom ’Acéordmgly, a raid team was
formed and the applicant/accusec?l%gg;\z;l;m along with one Mohd.
Aakil were apprehended on thespot. Upon 2 personal search of the
applicant/accused Nabi Alam, a pelyth.e;e was recovered from'the o
pocket of the trousers Wom by him. Inside the 'said polythene,
contraband Heroin weighing 250 grams was found; gnd similarly,
from the possession of Mohd. Aakil 50 grams of H;roin was
recovered. The samples of the;seized contraband were sent to F orensic

. AL M i . v . ’ ‘
Science Laboratory Division (‘FSL’) at Rohini, Delhi and the result so

BAIL APPLN.2641/2018 ‘ Page3 of 24
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obtained confirmed the presence of di-acetyl-morphine in theé ‘iamp{es

w,u
\J

Sections 21 and 29 of the NDPS Act.

5. At the outset, it is observed that the apphcatxon seekmg bail

s

moved before the leamed Sessmn s Court came to be d1smlssed vzde

.

order dated 13 07 2018 on the ground of recovery of commerczal

P s
ik

[E

appllcant/accused Nabi Alam. T

S ,,--'
r

6.  Mr. Aldanish Rein, learned covinsel appearing on behalf of the
applicant/accused Nabi Alam. submits that he has been falsely

implicated in the present case and has’ been in judicial custody since

e
4‘*»1

his arrest on.27.07.2017. It is the contentlon of the counsel for the

3 4 Te
g;’, \"' t kS

applicant/accused that the statutory stipulatlons as mandated under

Section 50 of NDPS Act-have not .}J,eegieomﬁ}ied with in the prceent

g

case and that the prosecution has disregarded the sanctity of the

Y

mandatory requirement in force.

7. , Learned counsel for the applicant/accused Nabi Alam would
submit that the provision of Section 50 of the NDPS Act clearly and
unequivocally stipulates that the search of a person ac'oused or

suspected of being in possession of any narcotic drug or psychotropic

BAIL APPLN.2641/2018 ' Page d of 24
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substance can only be conducted in the presence of a Gazmed bff‘li“*‘r

l

or Magistrate, which mandatory stipulation, in the instarit vti*,é, has

..
FRE
~°§

been observed only in its breach.
8.  Learned counsel appearing on behalf of the applicant/accuééa
Nabi Alam also submits that he was asked to inscribe his signature on

blank papers ét the time of his search conducted under Section 50 of
the NDPS Act by the-empowered officers of prosecﬁting agendy,
negating his statutory right to be searched only before a Gazetted -

Officer or Magistrate. o

P

9.  Learned counsel appearing on belr(ialf, of the applicant/accused
would further submit that it is s'tatutorii); mandated that despite a

person accused or suspected of bemg 1n possess1on of any narcotlc

R
P h, u

drug or psychotropic substance wawmg lns nght to be searched before
a Gazetted Officer or Magistrate aﬁer bemg apprised of his statutory
right in that behalf, it is still incu,r_r;.ber};'g_:.upodrf“-the prosecuting agency
and its empowered officers to mandatorii}; cc'mduct' his se:arch before a
Gazetted Officer or Magistrate only,-in order to. be compliant with the

pr ovxslons of Section 50 of the NDPS Act.

B e R

10. In order to buttress and bolster his submlssxon, Mr. Aldanish

Rein learned counsel appearing on behalf of the applicant/accused
) . ]
Nabi Alam has placed reliance on series of judgements of this Court,

M_
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as well as, the Hon'ble Supreme Court of India, which arg %l:ﬁgbrereg_
hereunder:- gy
1. Arif Khan @ Agha Khe Khan vs. State of Uttarafjgifiﬁ
reported as AIR 2018 SCC 2123, “{2
5 The State of Uttarakhand Vs. Arif Khan @ Agha Khan R
Review Petition (Criminal) No. 270 of 2019 1n Criminal
Appeal No. 273/2007.
3.  State of Punjab vs Baldey Singh reported as AIR 1999 SC
2378.
4. Karmul Singh vs State of Haryana reported as (2009) SCC
5. Vuavsmh Chandubha Jadeja vs State of Gujarat reported
- as AIR 2011 8C77. :
6. Narcotics Control Bureau Vs. Sukhdev Raj Sodhi reported
as AIR 2011 SC 1939. A
7. State of Raiasthan Vs Parmanand & Anr reportéd as AIR.
2014 SC 1384. :
8.  Delhi Airtech Services (P) Ltd A State of U.P, reported as
T 2011 (9)SCC 354 il tas
9. G. K._Dudani A S D ~Sharma reported as AIR 1986 SC

1455 . ""‘. 5" ‘.,- r * K

..}-'.”“\\h :
erols

Judgment of Delhi High Court:

10.

11.

12

13.
14.

15.

Innocent Uzoma Vs. State in® Crl A 139/2017, demded on
14/01/2020.

Lai Babu @ _Rajesh @ Raju Vs. GNCTD in Bail -Appln.
No. 1766/2019, decided on 15/10/19.

Vaibhay Gupta vs. State in Bail Appln No. 2014/2019,

decided on 20/09/2019.
State Vs Vicky in CRL.L.P.143/2017, decided on 13/09/ 19

Sumit Rai @ Subodh Rai vs. Stafe, in Crl. A. 578/2017
decided on 29/07/19.

Sikodh Mahto Vs, State in Crl. A. 660/2017, declded on .

06/06/19.

M
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16. Sunmy Khanna Vs. State in Bail Appln. No.’ 21@{,?319 ¢

Ny
o
10—‘(

decided on 25/04/19 R s

17. Deepak Shamsher Thapa Vs. State, in Crl A. 831/2014
~decided on 08.01.2019

18. Gurtej Singh Bath V. State, in Crl. A. 39/2015 decxded on
27.12.2018

19. Dharambir vs. State in Crl. A. 658/2017 demded on
13.11.2018

20. Deepak Singh vs. State, in Bail Appln. No. 1854/2017
decided on 31/10/18

11.  Per Contra, Mr. Rahul Mehra Jearned Standing Counsel
(Criminal) appearing on behalf of regpondent-State would submit ‘[het
all statutory prescriptions and requiremenfs?have been scrﬁpulously and
duly observed in the present case; in accordance with law, and that the

requirement of Section 50 of the NDPS Act for the suspect to be

searched only before a Gazetted Ofﬁcer or Maglstrate even though the

suspect waives that requlsmon, after categoncally being apprised of his
right'to be so searched, is not the stipulation-.' of the provision. It is
further submitted that the apblicaﬁ;}ebcggeif '\if‘as served with notice to
be searched under Section 50 of the NDPS Act, whilst simultaneously
being informed of his statutory right to be searched before a Gazetted
, Ofﬁcer or Maglstrate in response to which the apphcant/accused 4
decided to waive the right by reposing faith in the empowered officer to

- conduct his search; in complete accord with the stipulated and statutory *

BAIL APPLN.2641/2018 ’ Page 7of 24
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requirements mandated by the provision of Section 50 of 1he<fQDPS

" r)<*~ SR
' ‘Vl‘ Ry

Act. It is further submitted that apphcant/accused was caug}ﬂd‘bd

1!)#

‘handed in possession of commerczal quantity’ of contraband: SUbSLc‘.ﬁcc.: ‘

L T

Heroin weighihg 250 grams, and committed heinous crimé of drug-
trafficking, and warrants no leniency at this stage of trial.
12.  Mr. Rahul Mehra, learned Standing Counsel (Criminal)

appearing on behalf of the respondent-State in support of his

subrmsswns and contentions placed rehance on the various decisions

'which_are mentioned hereunder: - v 1,

1'_

1. State of Punjab vs Baldey Smgh, reported as AIR 1999 SC

2378.

2. Vijaysink Chandublm Jadela bs State of Gujarat reported
as AIR 2011 SC 77.

3. Ashok Kumar Sharma hAX State*of Rajasthan, reported as
(2013) 2 SCC 67, o ,'T? fat s

4. Raghbir Smglz Vs State of. Haravana reported as AIR 1996
SC 2926.

5. Arif Khan @ Agha Khan vs. State of Uttarakhand reported
as AIR 2018 SC 2123.. *=. ~..;;~,‘.-

6. Babua@Tazmul Hossam Vs. State of Orissa repox’ted as_

2010 (1) ACR 713 (SC).
7. Union of India vs Rattan_Mallik @ Kabul reported as
(2009) 2 SCC 624.

8. Siddharam Satlingappa Mihetre v. State of Maharashtra.

reported as AIR 2011 SC 312.

9.  Sundeep Kumar Bafna v. State of Mahar ashtra reported as
AIR 2014 SC 1745.

10. State of Orissa vs Mohd. Illiyas. reported as AIR 2006 SC
275. ’

BAIL APPLN.2641/2018 Page 8 of 24
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11. National Insurance Company ld. vs Pranay Setlu rgfﬁi’ted

as AIR 2017 SC 5157.

12. Sandhya Educational Society Vs Union of India reporte&l -Bz' .

(2015) (5) ALLMR 467.

Judgment of Delhi High Court:

1. Innocent Uzoma Vs. State in Crl. A. 13972017 decided on
14/01/2020.

9. Anil SharmaVs. State in Bail App. No. 127/2019 decided
on 08/11/2019.

3. . Shafi @ Lovely Vs. State in Bail App No. 1493/2019
decided on 19/08/2019. '

13. - Having heard learned counsel appearmg on behalf of the parties

and after due consideration of the nval submissions in the context

of the facts and circumstances’ on record as well as, the relevant

provisions of law and the de01s1ons rehed upon by the partles, we
-.-"'.!.‘;’»;;:,: "\-:St"'

-

observe that the solitary questmn of ]aw":that arises for con31derat10n

in the present case is: -

a) Whether even after a person accused or suspected of

A et
N -
-

being in posse.;s-z'on. of z;&rcétic. drug or psychotropic
substance is apprised by the empowered officer of his
statutory right to be required to be 'searched before' a
Gazetted Officer or Magistrate, but exp\ressly_ waives
compliance with the said requirement ana .?lmqmshes

his stipulated right, is it still mandatory for the*

.BAIL APPLN.2641/2018 ) Page 9 of 24
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prosecution o conduct his search onf:v ?' cfore a

Gazetted Officer or Magistrate?

upon the prosecution, who enjoy extensive statutory powers, requiring

them to follow strictly and comply scrupulously with the safeguards

provid_ed in the NDPS Act There can be no quarrel with the

proposition that the intent of the legislature to include Section 50 of

the NDPS Act requiring the ,empowéred}:“fj_,fﬁcer to apprise the person

.~,'
h"ll{

accused or suspected of being in possess1on of any narcotic drug or
g4

psychotropic substance of his statutory r1ght to be searched before a

] ’:
5~ tf\,,‘ “

authenticity, transparency and' cred1tworth1ness to the proceedings

since the Magistrate .axiomatically enjoys more confidence of the

[ A

common man in contrast to any officer of prosecuting agency.

15. It axiomatically follows, as conclusively opined by the )

Constitutional Benches of the Hon’ble Supreme Court 'in Vijaysink

Chandubha Jadeja (supra) and Baldev Singh (supra), that the. right
of the person accused or suspected of being in possession of any

narcotic drug or psychotropic substance, to be informed of his

W'

BAIL APPLN.2641/2018
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statutory right to be searched before a Gazetted Officer or ﬁa’giﬁtrate,

if such person so requires, is mandatory.

16. .In order to effectively adjudicate the issue before this

«

considered necessary and profitable to extract the relevant provisiofi bf

the NDPS Act which reads as follows: -

Section 50 ' )

Conditions under which search of persons shall be
conducted -- : v
(1) ~When any officer duly authorised under section 42 is
about to search any person under the provisions of
section 41, section 42 or'séction 43, he shall, if such
person _so_requires, t ke such person without
. unnecessary delay to the nesrest Gazetted Officer of
any of the departments mentioned in section 42 or to
the nearest Magistrate.

(2) If such requisition is Iil;ldé, the officer may detain -
the person until he.can bring him before the Gazetted

Officer or the Magistiats, teferred to in sub-section
(1). ' o BT
(3) The Gazetted Officireor;the Magistrate before whom
any such person 'is brought shall, if he sees no
reasonable ground for search, forthwith discharge the
person but otherwise shall direct that search be made.
(4) No female shall be 'searched ‘by*dnyone excepting a
" female. 1[(5) When an officer duly authorised under
section 42 has reason to believe that it is not possible
to take the person to be searched to the nearest
Gazetted Officer or Magistrate without the possibility
of the. person to be searched parting with possession -
of any narcotic drug or psychotropic substance, or
controlled substance or article or document, ‘he may,
instead of taking such person to the nearest Gazetted
Officer or Magistrate, proceed to search the person as
provided under section 100 of the Code of Criminal
- Procedure, 1973 (2 of 1974). '
(6) After a search is conducted under sub-section (5), the

BAIL APPLN.2641/2018 | Page 11 of 24
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officer shall record the reasons for such bel lt,'rj}Tvll!Lh
necessitated such search and within severf

hours send a copy thereof to his immediate ogflcm -
superior.” Sy

R I s
- U :"

¢ Y Q
‘ .
rig
17. On.a plain reading and harmonious mterpretatxon of the above

Sy,

- .Y
g a-A.

R
e

" extracted provision, it is evident that Section 50 of the NDPS Act’

0

stipulates the conditjons under and the manner in which the personal
search of a person accused or suspected of being in possession of any
narcotic drug or psychotropic substance is required to be conducted.

Upon delineation of provision of" Sect1on 50 of the NDPS Act, it is

observed that sub Section (1) provxdes; that when the empowered

officer is about to conduct the search of .any suspected person, he

(4

shalI “zf the person to be sear ched so reqwres , take him to the

nearest Gazetted officer or, ‘the Maglstrate for the said purpose. Sub-

el
’i#': a‘J
. { ‘6“
M H'..-‘)"

section (2), stipulates that if siich’ request is made by the susi:ected

person, the empowered officer who is to effectuate the search, may

,:"..—‘ 3 x,

detain the person accused or suspected of being in possesswn of any"
narcotic drug or psychotropic ‘substance until the Iatter can be
produced before such Gazetted Officer or the Magistrate. Itis evident
that if the suspect expresses the desire to be taken to the Ma;istretc,
fhe empowered officer is restrained from effecting the search of the

person concerned. Sub-section (3) provides that when a person to be

B O A O T T T e e oo ]
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cuch Gazetted Officer or the Magistrate finds that there ﬁ”ér{o

reasonable grounds to conduct the search, he shall forthwith dlschargc

the person to be searched; otherwise he shall direct the se'arch to be
made. Sub-sections (5) and (6) which were introduced in Section 50

NDPS Act by virtue of the Narcotics, Drugs and Psychotropic

Substances (Amendment) Act, 2001 enacted on 27 109.2001 and came. -

into effect from 02.10.2001; provided an oﬁtion to the empowered

- ¥

officer to search the person accised .or suspected of being in

possession of any narcotic drulg“' ér' _ psychotropic . substance
notwithstanding the latter exercusmg hlS right to be searched only
before a Gazetted Officer or. Maglstrate, 1f the empowered officer has

3 "‘h‘

reason to believe that it was not poss1ble 1o take such person to be
searched before the nearest Gazetted Officer or Magistrate without the
possibility of the person parting ‘with ,‘ghg:;poiééjession of any narcotic

drugs, psychotropic substance or any controlled substance or article or

document. In terms of Sub-section (6) of Section 50 of the NDPS Act,

the empowered officer mandatorily required to record reasons for his,

belief that it was necessary to search the person accused or suspected

of being in possession of any narcotic drug or psychotropic substance

. . . . . . e
without taking him to the nearest Gazetted Officer or Magistrate,

BAIL APPLN.2641/2018 Page 13 of 24
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within 72 hours of the search being conducted and a ci‘fﬁS’ 1'01 the

”!.~ N

ll - ﬁ'\
reasons so recorded was mandatorily required to be sent bs’ '“Ym

» -
K "-{..(

empowered officer to his immediate superior. t,(?{w.?,-

o
syl

Vst !

18. At this juncture, we must reiterate that the issue before us in

terms of the Referral Order is not about the general apphcablh ty of

Section 50 of the NDPS Act but is specifically to determine whether
even gfter a person accused or suspected of being in possession of
narcotic drug or psychotropic substance is apprised by the

empowered officer of his statutory right-to be required to be searched

' ot .
before a Gazetted Officer or Magistrate, but expressly waives

compliance with the said requz‘ren’zent and relinguishes his stipulated

\

right, it is still mandatory for the prasecutzon to conduct hzs search

Iy
‘4 ‘: *\."‘

only beﬁn e a Gazetted Offic cer on Magzstrate )3

‘\_g
by

19. This issue, in our‘conmdered v1ew, is no longer res-integra in

view of the decision of ‘the Hon’bl_le,ngqumégCourt in Baldev Singh

(supra) and Viiaysinh Chandubha Jadeja (supra), wherein it was

held as follows:-

«23, In the above background, we shall now advert to the.
controversy at hand. For this purpose, it would be
necessary to recapitulate the conclusions, arrived at
by the Constitution Bench in Baldev Singh -
case [(1999) 6 SCC 172 : 1999 SCC (Cri) 1080] . We
are concerned with the following conclusions: (SCC
pp- 208-10, para 57) '
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“(]) That when an empowered officer or%ﬁiﬁl}

authorised officer acting on prior informati0f) 1§

about to search a person, it is imperative fqt;p}jﬁ;}j

to inform the person concerned of his right L},ildﬂr u
sub-section (/) of Section 50 of being takct?:@w{é&
the nearest gazetted officer or the nearcls S35
Magistrate for making the search. Howevet; ™ L

such information may not necessarily be i % « s,

writing. ::x} .

(2) That failure to inform the person concerned s,k
about the existence of his right to be searched LR
before a gazetted officer or a Magistrate would : ¢ '
cause prejudice to an accused. - L

(3) That a search made by an empowered officer, on oS

prior information, without informing the person
of his right that if he so requires, he shall be
taken before a gazetted officer or a Magistrate
for search and in case he so opts, failure to
conduct his search before a gazetted officer or a
Magistrate, may not vitiate the trial but would
render the recovery of the illicit article suspect
and vitiate the conviction and sentence of an
accused, where the conviction has been
recorded only on the basis of the possession of
the illicit article, recovered from his person,
during a search conducted in violation of the

provisions of Section 50 of the Act.
» * %k

(5) That whether or not the safeguards provided in
Section 50 have been duly observed would have-
to be determined by the court on the basis of the
evidence led at the trial. Finding on that issue,
one way or the other, would be relevant for

~recording an order of conviction or acquittal.
Without giving an opportunity to the prosecution -
to esiablish, at the trial, that the provisions of
Section 50 and, particularly, the safeguards
provided therein were duly complied ‘with, it
would not be permissible to cut short a criminal
trial.

(6) That in the context in which the protection has
been incorporated in Section 50 for the benefit e

~ of the person intended to be searched, we do not

mmjmmw
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express any opinion whether the provxsﬁ‘nif.-;gl
Section 50 are mandatory or directory, bdflujfji B
that failure to inform the person concerned ol Tz ™. -

right as emanating from sub-section (1) ol
Section 50, may render the recovery of the
contraband suspect and the conviction and
sentence of an accused bad and unsustainable i
law. '

\

(7) ‘That an illicit article seized from the person of
an accused during search conducted in violation
of the safeguards provided in Section 50 of the
Act cannot be used as evidence of proof of
unlawful possession of the contraband on the
accused though any other material recovered
during that search may be relied upon by the.
prosecution, in other proceedings, against an
accused, notwithstanding the recovery of that
material during an illegal search.”

(emphasis in original)

24. Although the Constitution Bench in Baldev Singh

case [(1999) 6 SCC 172 : 1999 SCC (Cri) 1080] did
not decide in absolute terms thie question whether or
not Section 50 of the NDPS Act was directory or
mandatory yet it was held that provisions of sub-
section (1) of Section 50 make it imperative for the
empowered officer to “inform” the person concerned
(suspect) about the existence of his right that if he sc.
requires, he shall be searched beforc a gazetted officer
or a Magistrate; failure to “inform” the suspect about
the existence of his said right would cause prejudice
to him, and in case he so opts, failure to conduct his
search before a gazetted officer or a Magistrate, may
not vitiate the trial but would render the recovery of
the illicit articic suspect and vitiate the conviction and
sentence of an accused, where the conviction has been
recorded only on the basis of the possession of the
illicit article, recovered from the person during a
search conducted in violation of the provisiohs of
Section 50 of the NDPS Act. The Court also noted
that it was not necessary that the information required
{o be given under Section 50 should be in a prescribed
form or in writing but it was mandatory that the
suspect was made aware of the existence of his right

Page 16 of 24
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27.

28.
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to be searched before a gazetied ofﬁ’cér“. .

Magistrate, if so required by him. We resp_géi_{‘gg

concur  with these  conclusions.  Any O

. . ! gt
interpretation of the provision would maky {8

valuable right conferred on the suspect illusory afll

farce.
XXXX KXXX XXXX

XXXX XXXX XXXX

It can, thus, be seen that apart from the fact that
in Karnail Singh [(2009) 8 SCC 539 : (2009) 3,SCC
(Cri) 887] , the issue was regarding the scopg and
applicability of Section 42 of the NDPS Act in the
matter of conducting search, seizure and arrest
without warrant or authorisation, the said decision
docs not depart from the dictum laid down in Baldev
Singh case [(1999) 6 SCC 172 : 1999 SCC (Cri)
1080] insofar as the obligation of the empowered
officer to inform the suspect of his righit enshrined in
sub-section (1) of Section 50 of the NDPS Act is
concerned. 1t is also plain from the said paragraph that
the flexibility in procedural requirements in terms of
the two newly inserted sub-sections can be resorted to
only in emergent and urgent situations, contemplated
in the provision, and not as a matter of coursc.
Additionally, sub-section (6) of Section 50 of the
NDPS Act makes it imperative and obligatory on the
authorised officer 1o send a copy of the rcasons
recorded by him for his belief in terms of sub-section
(5), to his immediate superior officer, within the
stipulated time, which exercise would again be
subjected to judicial scrutiny during the course of
trial.

We shall now deal with the two decisions, referred to
in the referral order, wherein “substantial compliance”
with the requirement embodied in Section 50 of the
NDPS Act has been held to be sufficient. In Prabha
Shankar Dubey [(2004) 2 SCC 56 : 2004 SCC (Cri)
420] a two Judge Bench of this Court culled out the
ratio of Baldev Singh case [(1999) 6 SCC 172 : 1999
SCC (Cri) 1080] on the issue before us, ‘as follows:

\
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(Prabha Shankar Dubey case [(2004) 2, sct: 56
2004 SCC (Cri) 420] , SCC p. 64, para 1 1) rRE

“11.

“12.

oot Bt .,,W *
ceor A BERT 0

!
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! jd
_ What the officer concerned is required to do'i3
to convey about the choice the accused has. The
accused (suspect) has to be told in a way that he
becomes aware that the choice is his and not of
the officer concerned, even though there is no
specific form. The use of the word ‘right’ at
relevant places in the decision of Baldev Singh
case (1999) 6 SCC 172 seems to be 10 lay
effective emphasis that it is not by the grace of
the officer the choice has to be given but more

by way of a right in the ‘suspect’ at that stage to

be given such a choice and the inevitable

consequences that have to follow by
transgressing it.” ,

However, while gauging whether or not the
stated requirements of Section 50 had been met
on facts of that case, finding similarity in the
nature of evidence on this aspect between the
case at hand and Joseph Fernandez [(2000) 1
SCC 707 : 2000 SCC (Cri) 300] the Court chose
to follow the views echoed in the latter case,
wherein it was held that the searching officet's
information to the suspect to the effcct that: “if”
you wish you may be scarched in the presence
of ‘a gazetted officer or a Magistrate” was in
substantial compliance with the requirement of
Section SO of the NDPS Act. Nevertheless, the
Court indicated the reason for use of expression
“substantial compliance” in the following
words: (Prabha Shankar Dubey case [(2004) 2

SCC 56 : 2004 SCC (Cri) 420], SCC.p. 64, para*

12) _ )

The use of the expression ‘substantial
compliance’ was made in the background that
the searching officer had Section 50 in mind and
it was unaided by the interpretation placed on it
by the Constitution Bench in Baldev Singh
case [(1999) 6 SCC 172 : 1999 SCC (Cri) 1080]
. A line or a word in a judgment cannot be read
in isolation or as if interpreting a statutory

r

e

“
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29.

. ortlatsd B SYS S e

provision, to impute a different meaning 1 1fie
observations.” ey
It is manifest from the afore-extracted para‘grléiml

' that Joseph Fernandez [(2000) 1 SCC 707 :
2000 SCC (Cri) 300] does not notice the ratio
of Baldev Singh [(1999) 6 SCC 172 : 1999 SCC
(Cri) 1080} and inPrabha" Shankar
Dubey [(2004) 2 SCC 56 : 2004 SCC (Cri) 420]
, Joseph Fernandez [(2000) 1 SCC 707 : 2000
SCC (Cri) 300] is followed ignoring the dictum
laid down in Baldev Singh case [(1999) 6 SCC
172 : 1999 SCC (Cri) 1080]

In view of the foregoing discussion, we are of the firm
opinion that the object with which the right under
Section 50(1) of the NDPS Act, by way of a
safeguard, has been conferred on the suspect viz. to
check the misuse of power, to avoid harm to innocent
persons and to minimise the allegations of planting or
foisting of false cases by the law ecnforcement
agencies, it would be imperative on the part of the
empowered officer to apprise the person intended to
be. searched of his right to be searched before a
gazetted officer or a Magistrate. We have no
hesitation in holding that insofar as the obligatian of
the authorised officer under sub-section (1) of Section
50 of the NDPS Act is concerned, it is mandatory and
requires strict compliance. Failure to comply with the
provision would render the recovery of the illicit
article suspect and vitiate the conviction if the same is
recorded only on the basis of the recovery of the ilicit
article from the person of the accused during such
search. Therecafter, the suspect may or may not

choose to exercise the right provided to hiin under

the said provision.”

20. On a plain reading of the above decision, it is clear that the
obligation of the empowered officer under sub-Section (1) of Section

50 of the NDPS Act makes it imperatiye on his part to apprise the ¢

W
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being in possession of any narcotic drug or psychotropic substance

person intended to be searched of his right to be seau,uca [More a

\,.u
‘9

3,
:%a *'*

prescription, which requires strict compliance, Wwould rendet Ihe e

fry

recovery of the of the illicit article suspect and vitiate the conviction if =¥

the same is recorded only on the basis of the recovery ‘of the illicit

article from the person accused during such search or suspected of

during the said search. However, for the purposes of the issue to be
determined in the instant case, it is relevant and pertinent to note that
the Constitution Bench of the Hon’ble Supreme Court of India in

Vijaysinh Chandubha _Jadeja (supra) clearly observed that

“Thereafier, the suspect may or may not choose to exercise the right
provided to him under the said proviso”. The sequitur to this
observation of the Supreme Court leaves no manner of doubt that once
the éuspect has been apprised by the empowered officer of 4his .right to

be searched before a Gazetted Officer or a Magistrate, but chooses not

to exercise that right, the empowered officer can conduct the search of |

such person without producing him before a Gazetted Officer or a
Magistrate, for the said purpose.
21. Coming now to the emphasis placed ‘on behal of the

appli'cant/accused on the judgment rendered by the Supreme Court in

BAIL APPLN.2641/2018 Page 20 of 24
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considered is whether that decision is an authority for the proposii

that notwithstanding the person proposed to be searched has, after
being duly apprised of his right to be searched before a Gazetted

Officer or Magistrate, but has expressly waived this right in clear and

unequivocal terms; it is still mandatory that his search be conducted -

“only before a Gazetted Officer or Magistrate.

22. In this behalf, it is necessary to consider the observations of the

Hon’ble Supreme Court in Arif Khan @ Agha Klmn;‘(?upra), the

relevant paragraphs of which decision are being extracted

\

hereinbelow: -

«18. What is the true scope and object of Section 50 of the

NDPS Act, what are the duties, obligation and the

powers conferred ‘on the authorities under Section 50

and. whether the compliance of requirements of

Section 50 are.mandatory or directory, remain no

more res integra and are now settled by the two

decisions of the Constitution Bench of this- Court

inState of Punjabv.Baldev Singh[State of

Punjab v. Baldev Singh, (1999) 6 SCC 172 : 1999

SCC (Cri) 1080] and Vijaysinh  Chandubha

Jadeja [Vijaysinh  Chandubha Jadeja v. State of

Gujarat, (2011) 1 SCC 609] . '

19. Indeed, the latter Constitution Bench decision

rendered in Vijaysinh Chandubha Jadeja (supra, has

settled the aforementioned questions after taking into
considerations all previous case law on the subject.

20. Their Lordships have held in Vijaysinh Chandubha

Jadeja that the requirements of Scction- 50 ‘of tae

NDPS Act ar¢ mandatary and, therefore, the

‘ provisions of Scction 50 must be strictly complied

W
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with. It is held that it is imperative on the party i

olice officer to apprise the person intend 8T -
>

searched of his_right under Secction SG. b e =

<earched only before a gazetted officer or ]
Magistrate. It is held that it is equally mandatory on (!
the part of the authorised officer to make the suspect
awarc of the existence of his right to be scarched
before a gazetted officer or a Magistrate,, if _so
required by him and this requires a strict
compliance, It is ruled that the suspect person may

or may not choose to exercise the right provided to
him under Section 50 of the NDPS Act but 50 far as
the officer is concerned, an obligation is cast upon
him under Section 50 of the NDPS Act 10 apprise the
suspect of his right to be searched before a gazetted
officer or a Magistrate.”

IS

23. A plain reading of the above extracted paragraphs ieads to but
one inescapable conclusion that their Lordships of the Hon’ble
Supreme Court. whilst following the ratio of the decision of the

Constitution Bench in Vijaysinh Chandubha Jadeja (supra) held that

the same has settled the position of law in this behalf to the'effect that,
whilst it is imperative on the part of the empowered officer to apprise

the person of his right to be searched only before a Gazetted Officer or

Magistrate; and this requires a strict compliance; the Hon’ble Court -

simultaneously proceeded to reiterate that, in Vijaysinh Chandubhz

Jadeja (supra) “it is ruled that the suspect person m{ty‘ or may not
choose to exercise the right provided to him under Section 50 of the

NDPS Act”. In this view of the matter, the reliance placed by counsel

BAIL APPLN.2641/2018 | . | ' Page 22 of 24

[




Khan @ Agha Khan ( supra), in our respectful view does not come to ’

his aid.

24. Having considered the case law on the subject, we are inclined to
answer the Reference in the following manner. | .

25. In view of the discussion in tﬁe foregoing paragraphs, we answer
the issue that arises for consideration in the present Reuference‘in the
negative.

26. For the sake of clarity it is held that, axiématically; there is no

requirement to conduct the search of the person, suspected to be in

possession of a narcotic drug or a psychotropic substance, only in the

presence of a Gazetted Officer or Magistrate, if the person proposed to
be searched, after being apprised by the e-mpowered officer of his right
under Section 50 of the NDPS Act to be searched be’fo're a Gazetted
Officer or Magistate, categorically waives such right by electing to be

searched by the empowered officer. The words “if such person so

requires”, as used in Section 50(I) of the NDPS Act would be -

rendered otiose, if the person proposed to be searched would still be

required to be searched only before a Gazetted Officer or Mag‘istrate,

despite having expressly waived “such requlsmon as mentioned in

the opening sentence of sub-Section (2) of Section 50 of the NDPS
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Act. In other words, the. person to be searched is mandatorily réquiregl'

‘o be taken by the empowered officer; for the condur‘t é}; th«,,pxoposed

“d:o

search before a Gazetted Ofﬁc,er or Magrstrate,,:o_niy “if he so

requires”, upon belng informed of the existerice of Bt tht to be

._ﬁ"
4'1:;(

,searched before a Gazetted Officer or Magistrate and it 11 l*e waives

' - v-l fr 4

27. The Bail Application No 2641/2018 and Crlrmnal M. ( :ul}

No.555/2021 seeking interim bail be hsted before the learned Slngle

-

J udge for further proceedings, in accordance with law on 06.07.2021.

28. Copieé of this Judgment?:b‘e 'provided to the learned: counsel _

x '1
1

appeaung on behalf of the partles electromcally and be also uploaded

¢, SIDIHARTH MRIDUL
(JUDGE)

TALWANT SINGR
(JUDGE)

JUNE 04, 2021 A L
dwv/danish ‘ ' \ ™~

Click heré to check corrigendum, if any “
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* IN THE HIGH COURT OF DELHI AT NEW,DELHI

TNABI ALAM alias ABBAS™ ¢ 'l&?ﬂilt'mner v
I‘hrouz,h Mr. Aldanish Rem A(i'ti fuéfﬂ?‘ Y

A

N S
o GSTATE (GOVTOF NCTORDELHD . ... Respﬁcnl o

Through Mr. Amxt Chadha, Addltlonal I’ulyllé‘
: Prosecutor: for_ “State with Inspector .
Rakesh Duhan; ST Vinod & M
SI Vlshan PR
CORAM: * /i‘\!. = o &
HON'BLE MR. JUSTICE’ SURESH KUMAR KAIT

UDGMENT (oral)

The hearing has been conducted through vxdeo conferencmg

SR

Ny

CrLM(B)555/2021 N

I.  The present application for ball has been preferred by the petmonm

.—,‘.a

praying for his rclease due to C0v1d 19 pandemic and also since hls
application for regular bail is pending since the year 2018.

2. Learned counse! for petitioﬁcr points out that besides the. afore-noted
prayer, the ground 6n which petitioner has sought interim bail is that son of
petitioner’s elder brother, who is a physically challenged person, was

admitted in ICU due to brain haemorrhage and his brother was unable to

BAIL APPLN. 2641/2018 Page 1 of 13
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dttond him in hospital, as his wife had given birth to their third chlld

u:w.u,ﬁuu"l g

Leamcd counsel submitted that parents of petitioner z'li'b.bld dnd aged and

could not help them and in such 01rcumstances, th“?ﬁT ')t:txtloner had
' wxg‘:’%’«»"‘“

sought interim bail. However; son of brother of petmoner cﬁﬁﬁ'ﬁﬁl ‘u'vwc

1“

G
3. Learned counsel insisted that in above critical cxrcuiﬂfi nnu;x

v ‘w,< FYAYY

(n;

petitioner could not stand by his famlly and, therefore, hlS apphcat;on foi‘ )

intcrim bail be allowed, kecpmg in= VleW that hlS appllcatlon for bail 1s

pending consideration since 2018,

T At

- _}{,’ ~t J'v‘vi S "_“g:- ‘\

4. . Learned Addmonal Public. Prosecutor for State‘ has opposed the
N ~ ‘ .‘w;l/_

pxcs‘cnt apphcation by submlttlng thahsmce last rites of son of petxtlonel s
' l.’ T "' 3 : e

Vbxolhcr are over and the offences - allcged are serlous thls apphcanon

A e .(
PR "o~ C P
N h * ' R4

deserves to be dismisscd.. o e e 7
BT } o s J,';z‘

5. Affer hcarmg learned counsel appearmg from both the sides, this

~ -
'I.J !

Court. finds that infact the relief) clalmed m thls apphcatlon no more survives

e

.'-

for consideration, however, keeping in mind that the bail application of'
pctitioner is pending since the year 2018, with the consent of learned
counscl for both the sides, the main pétition is heard today itself,

6. The application is disposed of. :

BAIL APPLN, 2641/2018
7. By virtue of present petition, petitioner is seeking bail iri FIR No'l‘.
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124/2017, registcred at Crime Branch for the offences undet M§Cut10ﬂb 21/29

y\y"‘l h.uh-"

of Narcotic Drugs and Psychotroplc Substances Aet‘»‘«ffﬁ;" Q\IDPS Act). .
"sz'/{'“r'w

8. The bricf facts of the present case are that on 3'7 U7 2117, SI Vined

K ";.f-w_t
.:,5 : }.'\— .

SNt
Kumar, Narcotic Cell received a secret information that th’ﬁUi‘rﬁns- namely

J
«.“ ‘

Nabi Alam, i.c. petitioner herein and Mohd. Aakil are mdulffed ﬁf’ Lﬂg Qupp,ly

4

?'g A
of heroin in Dclln which they get from Badaiyw/Bareli anu | they Wil b

supplying a big con%1gnment near Red Lrght of Chanakya Place, Utta;{% ¥

Nagar, Delhi. Accordingly, a ra1d1ng team was constituted and accused weye

v ‘(11:

o
NN AN

dpprchcndcd Notice under Section 50 of NDPS Act was served upon both*

of them and they were made aware of thelr legal rights of bemg searched -

1

belore a Gazetted Officer or Magistrate. ' | v

9. = Upon personal search, herom werghmg 250 gms was recovered from
the. possession of petltxoner-Nabl Alam and S50 gms of herorn was recovered
from Mohd. Aakil. Both of them were«taken‘ into-custody on the same day

(e 27.07.2017 and FIR in question was registered against, them. Upon

completion of investigation, charge sheet was filed on 25.10.2017 before the

lcarned trial court and the trial commenced. The learned trial court.

dismissed petitioner’s bail application vide order dated 13.07.2018, whilé:

..
win

obscrving as under:- , St
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“In the considered opinion of this Court, there Gre.puima
Jacie serious allegations against this accused at this stage  “he
. qua recovery of commerczal quantity of contram?f"}o mohis
possession. Since quantity of contraband reco?'?‘i’e? jf onm e
possession of this accused is commercial, there z}'wif i‘_t};‘_'of g
' section 37 of NDPS Act for granting bail to this actHRed,
may flee from justice and may adversely [Jj&!ifw 1

o
\sng c..E

prosecution case, if granted bail at this stage. For uti’g' jj*_" .,‘m;g

reasons, I do not f nd any merits in this application and i1y s e
hereby 1 ejected "

10.  Petitioner - Nabi Alam approached this Court for bail primarily on thc

.
-

ground that necessary comphance of prov151ons under Section 50 of NDPS

i . -" ;‘ "" I
"VA r‘* ‘.:, ,
Act was not made before aIleged recovery of heroin was made at his
4 3, .
v p’;. + 4.',‘_ ‘} -:‘:’ ‘1“
instance, and therefore, trial agamst h1m11s;v1t1ated R U

. ,.-.'.4 n»’

1. At the héaring, learned counsel for, petmoner placed rellance upon

Hon ble Supreme Court’s decmon 111 An} Khan @Aghs Klum Vs. The

’s.

I
N-u ] v

State oj Uttas akhand (2018) 18- SCC 380“t0' submlt, fthat Coordmate

*
LR N ke
\v R s ‘A,

Benches of this Court lgavef ~grap§qd ,fb‘a,ll;'gto“'thev accused in mmxlar

o
-~ ..

\_:’4 w Bl

circumstances while. relying upon “decision in Arf Khan (Supra). The
decision rendered by this Court and relied upon by petitioner are: -

L. Decision dated 31.10.2018 in Bail Applicaticn 1854/2017,
Deepak Singh Vs, State;

ii.  Decision dated 25.04.2019 in Bail Application 218/2019,
Sunny Khanna Vs. State (Govt. of NCT of Delhij ;
lii.  Decision dated 15.10.2019 in Bail Application 1766/2019, Lal
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i -—o‘ e
and of this Court in - -;{w-‘
s . S MY
iv.  Decision dated 20.09.2019 in Bail App CRliti-2014/2019,

Vaibhav Gupta Vs. State

12. rReliance was also placed by petitioner’s counsel updﬁ :(‘i}ious
R

decisions of High Cowt. of Punjab and Haryana to submit that i thL

L

recovery is not made before the Gazetted Ofﬁcer or Magwtrate it wouLd

Y ¢ "
'V',

amount to non-compliance of prov1s10n$‘ of Section 50 ‘of NDPS Act and

'
v ot
+

0o "1. 3 F (A
therefore, petitioner deserves bail. . . 7. PN o
' '{. .l ‘, o f' 1"" ’

13, Tothe contraxy, the stand of prosecutlon is that nucessary compliance

ty
'i; ¥ %I) H 35

under %ccuon 50 of the Act was made and petmoner was made aware of hi§

rights of being searched before a quetted' Ofﬁcer,or,Magls;rale, to which he

|29
. e
N

refused and so, vthis petition deserves tg;bej réj'ect‘ed.: fn-supportvof his
submissions, learned Addi‘;i'onal' Pul;lic Prosecutor for State has relied upon
decision of a Coordinate Bench of this Court dated 14.01.2020 m
Crl.A.139/2017, Innocent Uzomu Vs. State.

14, Finding contradictory views expressed by various Benches of this
Court qua the scope and ambit of stipulations contained in Section 50 of

NDPS Act, a reference was made by this Court to the Hon’ble Chief Justice

BAIL APPLN. 2641/2018 , * Page5of13
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for constitution of a Bench and vide Judgment dated., %0@.,021 the

L—‘i.&"'

Division Bcnch has inter alia answered the reference. -m A

15,

Court’s decision in Arif Khan @ Agha Khan (Supra), th';' Dn{f:mh Bench

has observed as under:-

\ W\ J'

With rcgard to rehance placed by petitioner’s comﬁcmjsun Suprerne

) ing *yﬁ‘:’

21. Coming now to the emphasis placed on behalf of the
applicant/accused on the judgment rendered by the Supreme
Court in Arif Khan @ Agha Khan (supra), the question that
needs lo be considered is whether that decision is an
authority for the proposition that notwithstanding the
person proposed to be searched has, after being duly
apprised of his right to be searched before a Gazetted
Officer or Magistrate, but has expressly waived this right in
clear and unequivocal terms; it is still mandatory ‘that his
search be conducted only before a Gazetted Offi cer or

Magistrate.
22

1 t
T

In this behalf, it is” necessary o cons*zder the

- observations of the Hon'ble. Supreme: Court i :Avif Khan @

Agha Khan (supra), the relévint pamgraphs If which
decision are bemg exts acted her embelow -

R 2
e MO
.r r

“18. What is the true scope cmd object
of Section 50 of the NDPS- Act, what are the
duties, obligation and the powers conferred cn
the authorities under Section 50 and whether
the compliance of requirements of Section
50 are mandatory or directory, remain no more
res integra and are now settled by the two
decisions of the Constitution Bench of this
Court in State of Punjab v. Baldev Singh [State
of Punjab v. Baldev Singh, (1999) 6 SCC 172 :
1999 SCC (Cri) 1080] and Vijaysinh
Chandubha Jadeja [Vijaysinh Chandubha
Jadeja v. State of Gujarat, (2011) 1 SCC 609; .
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- 19. Indeed, the latter Constitution Bench il "

decision rendered in Vijaysinh CH ,éxr?)“ﬁ’é
Jadeja (supra) has settled the aforeméﬁf@jﬁgg .
questions after taking into considerations il +
previous case law on the subject. L Nonpme i

20. Their Lordships have held in I.’ijays'?f}?frf\;;r
Chandubha Jadeja that the requiremen’ts'f 7

. te

of Section 50 of the NDPS Act are mandatory e

and, therefore, the provisions of Section
50 must be strictly complied Signature’ Not
Verified Digitally ~ signed Signing
Date:07.06.2021 15:26:10 with. It is held that
it is imperative onthe pait of the police officer
to apprise the person intended to bessearched
of his right under Section.50 to be-‘searched ,
only before a gazétted officer.or a Magistrate.
It is held that it is ;ééigbfb}:ij?’{andato;y on.the,
part of the authoriséd: officer to make the.
suspect aware of the existénce of his right to be';
searched before a. gazetted officer or a’
Magistrate, if $0- requiied. by _him and t_hi:sj;
requires a strict compliancetIt.is ruled that the
suspect person. may ‘o may ot -chooseto
exercise the _right _provided ’to i
under Section 50 of the NDPS Act but so far
as the officer-is-concerned, an obligation is cast
upon him under Section-50:0f ‘the NDPS Act to
apprise the suspect of his right to be searched
before a gazeited officer or a Magisirate. "

23. A plain reading of the above extracted paragraphs leads
to but one inescapable conclusion that their Lordships of
the Hon'ble Supreme Court whilst following the ratio of the
decision of the Constitution Bench in Vijaysinh Cheanasbha
Jadeja (supra) held that the same has settled the position of
law in this behalf to the effect that, whilst it is imperative on
the part of the empowered officer to apprise the person of

e oY

.
4.
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provisions of Section 50 of NDPS Act, the Divis

reference while holdingras under;-

BAIL APPLN. 2641/2018

1 ol . y > _; _’m*'—;;' Pomy .
his right to be searched only before a Gazd?ﬂi,gjzggzor

Magistrate; and this requires a strict™{0nipliance; the
Hon'ble Court simultaneously proceeded to Rieraee that, in
Vijaysinh Chandubha Jadeja (supra) "it is Fu‘_: éh}f' the
suspect person may or inay not choose 10 egerc}fﬁf?h@ipﬁight
provided to him under Section 50 of the NDI‘ﬁ_ij’gfri'?;*_‘ln
this view of the matter, the reliance placed by CORBETJor

the applicant/accused on the decision of the Szfpreni,egif,(,t(_{f_i[‘g R
in Arif Khan @ Agha Khan (supra), in our respectful Veip =
does not come.to his aid.” IRAL o

Sy ~
[y - vy
R

16. In the aforesaid view of the gi;;att_é'fr, onthe aspect of compliance of |~

+

3 ’ § '

ion-Berich hags-cnswered the

;- Ty ™ “

. 4

n oL ; Y,

by ! L v
M

4 A ", '
Pl B M

“26. For the sake of clarity it is held that, axiomatically,
there is no requirement to conduct the search. of the,
person, suspected to be in possession of a narcotic drug or
a psychotropic substance, only in the presence of a
Gazetted Officer or Magisirate, if the person proposed to
be searched, after being apprised by the empowered
officer of his right under Section 50 of the NDPS Act to be
searched before a Gazetted Officer or Magistrate
categorically waives such right by electing to be searched
by the empowered officer. The words "if such person so
requires”, as used in Section 50(1) of the NDPS Act would
be rendered otiose, if the person proposed to be searched
would still be required to be searched only before a
Gazetted Officer or Magistrate, despite having expressly
waived "such requisition", as mentioned in the opening
sentence of sub-Section (2) of Section 50 of the NDPS Act.
In other words, the person to be searched is mandasorily
required o be taken by the empowered officer, for the
conduct of the proposed search before a Gazetted Ufficer
or Magistrate, only "if he so requires", upon being
informed of the existence of his right to be searched before

4
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a Gazetted Officer or Magistrate and not if he wai Vs AR
right to be so searched voluntarily, and chod%?? net to
exercise the right provided to him under Sectzd)? jff‘Y

NDPS Act.”

4‘?4

. e
17. In view of afoxe-noted pertinent observations of the Division Bcux.h‘ i

pa
petitioner docs not get benefit of Supreme Court’s decision ir Arif Khan @
Aglz'a Khan (Supra) as well as his challenge to compliance of provisions’r
under Scction 50 of NDPS Act-also mr;e'ts' its fate.
4
I18. During the course of "argumé_nts, Iea'med_-coiinsel for petitioner
submitted that there is no quarrel tg the a"foresalid.' observations of the
Hon’ble Division Bench with regard‘{q applicability of ‘Sui)rerne Court’s.
dccision in Arif Khan @ Agha Khan (Supra) as well as compliance under
Section 50 of NDPS Act, however, tll@"caﬁe, of petitioner seékmg bail ison &
strong footing, as the recovered con}traban‘d/he_roin at 'fhe instance of
petitioner is less than commercial q'g;anfi_ty; It is submitted by learned
petitioner’s counsel that small'quantit.y of 250 gms: of heroin has been
allegedly recovercd from petitioner and, therefore, he deseirves to be
reicased on bail.
19.  The aforcsaid submission 1? strongly opposed by learned Additional

Public Prosccutor for State whilec submitting that total recovery of

contraband in this case is 300 gms, which is commercial quantity and the

BAIL APPLN. 2641/2018 ' Page 9 of I3
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FIR in question has been registered for the offences mder«-Sé’élﬁjﬁi 21 and’

29 oft NDPS Act and also that bar of Sectxon 37 of Nﬁl S5 Act does not

)
l:;

pcrmit‘any fcnicney towards the petitioner.

20.

;40 RW“. "-' , i

.....

Pertinently, contlaband/herom wcxf,hmg 250 gmq» *waﬂl icwvcred'.

recovered ﬁom Mohd. Aakil. Hence, in terms of.sub- clause V‘ﬂ(j 'tﬂd

b——y g B v
P

;’

*(xm(a) of Section 2 of the. NDPS Act‘ the rccovered quantlty of 250 gms. :5 i F.' %

‘.'l
r ‘I-’ o ‘;"

heroin from the person of petmoner i8¢ commcrcml quantlty, whereas the

A 2%
. ’ ‘q - w./“':‘ * ,

total recovery of hcrom in thlS case 15 300 gms e

l
|
I
1
¥

, A L |
21.  The Hon’ble Supreme Court 1n Hon’ble Suprcme Court in State of

(.l-

Kerala & Ors. Vs. Rajesh & Ors. (2020)£ 12 SCC 122 ha& categoncally

[
o

mlcrplctcd the mandate and rlg,ors of Scctlon 37 NDJ’S Ac

obscr_vatlons arc as under;-

lhe pertmerit
“‘t‘r \\; ‘q} L/
“¥ PR £

-4 -r
Ll we

18. This Court has laid down broad parameters fo be followed :
while considering the. application for bail moved by tne accused ;
involved in the offences under the NDPS Act. In Uilion of ,

India v. Ram Samujh [Union of India v. Ram Samujh, (1999) 9
SCC 429 : 1999 SCC (Cri) 1522]

under:

~

, it has been elaborated as .

“7. It is (o be borne in mind. that the aforesaid '
legislative mandate is required to be adhered to '
and followed. It should be borne in mind that in a
murder case, the accused commits murder of one
or two persons, while those persons who are h

BAIL APPLN. 2641/2018
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- dealing in narcotic drugs are z At gt’r,LqL‘mm'

‘causing death or in inflicting deatr L.w’ fo « -
number of .innocent young victims, "W n‘) are
vulnerable; it causes deleterious effed??*‘kw a
deadly impact on the society; they are a hagm
the society; even if they are released tempof’u‘)?v, o o s
in a{l probabzlztv they would continue %fr-

slalce and illegal prof ¢t involved. This Court,- Ty
dealing with the contention with regard to RS
punishment under the. NDPS Act, has succinctly -
observed about the adveise effect of such activities . 4
in Durand Didier v. State (UT .of Goa) [Durand
Didier v. State (UT of Goa), (1990) 1 SCC 95 | IRRE
1990 SCC (Cri) 65] as under: (SCC p. 104, para
24) o
24, Wzth deep concern, we may pomt i :
out that the orgamsed activities of the .
underworld  and  the clgrgdestine‘),‘:“ ‘ Lt
smuggling of narcotic drugs and’ |
psychotropic substances into Ihis'c;ourgt'ry oo
and illegal tra[}/‘:_gkz'{zgﬁi;z_guc_lg drugs and
substances have led to_drug addiction .
among a sizeable section of the public,
particularly the adolescents and students
of both sexes and the menace has
assumed  serious  and  alarming
proportions in the recent years.
Therefore, in order 1o-effectively control
and eradicate this proliferating and
booming devastating menace, causing
deleterious effects and deadly impact on :
the society as a whole, Parliament in its .-~ "

BAIL APPLN. 2641/2018 | Pagellof1i
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wisdom, has made effective provisio, n)‘ by

introducing this Act 81 of 798.) '

> specifying mandatory mz%m w‘ip;;-.
- imprisonment and fine.’ " ;"-“" ,., s

8. To check the menace of dangerous dﬂﬁ{ '
flooding the market, Parliament has provided :/mz

the person accused of offences under the NDPS dct
should not be released on. bail during trial uuless

the mandatory conditions prowded in Sectizi 37,

namely,

(i) there are reasonable grounds for
believing that the accused is not guilty
of such offence; and
(i) that he is not likely to commit any
oﬂence while on bazl

are satisfied, The High Court has not gzven any
Justifiable reason for not abiding by the aforesaid.
mandate while ordering the release of the
respondent-accused on bail. Instead of attempting
to take a holistic view of the harmful socio-
economic consequences and health hazards which
would accompany trafficking illegally in dangerous
drugs, the court should implement the law in the
spirit  with  which  Parliament, after due
deliberation, has amended.”

-

19. The scheme of Section 37 reveals that the exercise of power
to grant bail is not only subjfect 1o the limitations contained under
Section 439 CrPC, but is also subject to the limitation placed by
Section 37 which commences with non obstante clause. The
operative part of the said section is in the negalive form
prescribing the enlargement of bail to any person accused of
commission of an offence under the Act, unless twin conditions
are satisfied. The first condition is that the prosecution mus: be

BAIL APPLN. 2641/2018 , " Page I20f I3
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given an opportunity to oppose the apphcatz‘on anf? t.;(g_.s'nwnd
is that the court must be satisfied that there are rpasonable
grounds for believing that he is not guilty of sua* af’é!v'e ]f >t
either of these two conditions is not. satisfi ed, zﬁ; ik Jor,
granting bail operates.” ' - “

22.  Applying the aforc-noted ratio laid down by the Hoxl bk Shpreme

' 'Il"l‘ .’1‘

Court in State of Kérala. & Ors. Vs. Rajesh (Supra) to the case in Kt imﬁ

ey <
X5
,‘1‘ .\- o %

Court finds that petitioner fails to accomplish the embargo lald down under *

s 0r T e, ‘_.ﬁ.

Section 37 of the NDPS Act Accordmgly, 13 an, not mcimed to grant baii {0 ™ =l

pcutloncr.

23.  The present petmon is accordx;noly ;dlsmlssed whlle makmg it clear

p.n

that any obscrvation made herein shall’ mﬂucncc the case of«petltioner on
. R ¢

merits. o ? i ‘ N

24, COpy of this Judgment along wnh copy of: Judgment dated 04.06.2021

'

passed by the D1v1910n Bench in thls case be sent to the RegIStrar General of
this Court, who shall circulate 1t to thc D1stnct Judge (Headquarters) for
being circulated to Principal District and Sessions Judg_es and all tnc

concerned courts.

(SURESH KUMAR KAIT)

JUDGE
JULY 06, 2021
r o
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"y  Ball Appl. N. 2641/2018

Kindly see Hon'ble Court's order dated 6/7/2021 wherein the Hon'ble Court
has inter-alia ordered that : '

"24. Copy of this_judgment- along- with..copy..of judgment dated
Wassed by the Division Bench in this case bg sent to the
Registrar ( Generai of thIS Court who sha!l circulate it to the District

Rt

Judge (Headqurters) for being Ctrculated to Prmcnpal Dlstnct and

Sessuons Judges and all the concemed courts

........

In view of above, the case may be placed before worthy Registrar General for
further necessary directions.

DFA is added for approval, may issue, if apprqvéd.

| ASL 8 2%
(Sachmgsim \ |
AO(J}C%}I/I | | | ,’ | ! Q,)")"v}

pRL )

- pEA is placed below for

ae.ermm(. and is%ue e!.ea.se

4y

MMrora.{’;}:i-'

‘ Regis’[rar Genera l_@m [ 08.7.2021.
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4 Bail Appl. N. 2641/2018

Kindly see Hon'ble Court's order dated 6/7/2021 wherein the Hon'ble Court
has inter-alia ordered that :

“24. Copy of this judgment along with copy of judgment dated
04.06.2021 passed by the Division Bench in this case be sent to the
Registrar General of this Court, who shall circulate it to the District
Judge (Headqurters) for being circulated to Principal District and
Sessions Judges and all the concerned courts.”

In view of above, the case may be placed before worthy Registrar General for
further necessary directions.

DFA is added for approval, may issue, if approved.

| ;u&“ /
(Sachin Shﬁnﬁ
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