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IN THE HIGH COURT OF DELHI AT NEW DELHI

Date of Decision: 28'^' March, 2022
CS (COMM) 185/2022 & I.As. 4718-19/2022

SUN PHARMA LABORATORIES LTD Plaintiff
Througli; Mr. Sachin Gupta, Mr. Pratyusli Rao,

Ms. Jasleen Kaur, Ms. Snehal Singh,
Ms. Swati Meena, Advocates
(M;981I180270)

Versus

HETERO HEALTTCARE ™^r.
Ihrough: Ajay Sahni, Mr. Shrey'Gupta,

COSAM* Aastha Kakkar, Advocates
JUSTICE PRATHIBA M. SINGH

Prathiha M. Sinph. .T. (Oral)
This hearing has been done through hybrid mode.
Th. prae.1 i on. se.kinE.p™„.„,

.f BdeBtt, „£f,
rentoon .f ..oo„.„ .fpioSto/tes.j. «,.,p „p »d olh., r.li.ft Tl.;
HnmPffo «. n, ^

™o' in „p.., OP
medicinal and pharmaceutical preparations.
3. b.)...« on „„i„..
..un»i f„ a„ ^
^ muc as for this very trademark, an earlier suit being CP fConin,.; iVo.
< WP Piled Sim p,„„„

M 4 4»,, has airead, been Sled b, the Piaintit, .gains, d.. same vet,
Defm.da.ts b.lbre the Id, ADJ-02, North West DIstricp Rohbd Courts, Nm.
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Delhi {hereinafter "Trial Court"), and the same is still pending.

4. Mr. Sachin Gupta, Id. counsel for the Plaintiff, submits that though

the said suit being CS (Comm.) No. 300 of 2019 was filed in 2017, more

than 5 years have passed and no orders have been passed in the interim

injunction application in the said suit; He further submits that the judicial

officers presiding over the Trial Court were being changed from time to

time. He submits that orders on the injunction application were once

reserved on 20"* October, 2018, but the same was released vide order dated

7"* January, 2019, upon the change Judicial Officer. The Plaintiff is

also stated to have withdrawn its injunction application before the Trial

Court and filed a fresh application, once, in 2019 due to the Defendant's

■ objection that the prayer did not mention the word "passing off.

5. Today, Mr. Gupta, Id. Counsel, submits that every sale by the

Defendants constitutes a fresh cause of action and thus, despite the pendency •

of the first suit before the Id. ADJ, the present suit before this Court would

also be maintainable in view of the judgment of tlie Supreme Court in

Bengal Waterproof Ltd. v. Bombay WaterproofManufacturing Company,

(1997) 1 see 99. Ld. Counsel refers to the cause of action in both suits and

submits that since no interim injunction has been granted in the earlier suit,

the continuous use of the infringing mark by the Defendants, constitutes a

fresh cause of action for tlie Plaintiff.

6. On the other hand, Mr. Ajay Sahni, Id. counsel appearing for the

Defendants, submits that the judgment of the Supreme Court in Bengal

Waterproof (supra) cannot be read in the manner it has been read by the

Plaintiff. The cause of action in both suits is identical. The earlier suit is in

fact part-heard before the District Court in the fresh injunction application,
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as recorded in. the order dated 30'^ March, 2021, and filing of the present suit
in anofter Court is a gross abuse of process. He relies upon the following
decisions:

Prapti Fashions Private Limited and Ors. v. Manoj Kumar
Gupta, 2013 (55) PTC 234 (Cat).

Hari Ram v. Lichmaniya & Ors., AIR 2003 Raj. 319.
Ranbir Singh v. Dalbir Singh & Qrs., CS(OS) 802/2002,
decision dated 19"' December, 2008 (Delhi High Court).

•  Vijay Kumar Gupta v. Stat^lVest Bengal [SLP (Crl.) 10951 of
2019, decided on 22nd March, 2022]

I fhl'll "
« In the first suit pending .before the Commercial Court, the Plaintiff
^ Sun Pharma Laboratories Limited and the Defendants are'
Hetero Healthcare..Limited and Hetero Labs Limited. The parties
m the second suit beforefliis. Court Are identical.

(ii) The cause ofactioh'itfthefirsfsiiit reads as under:
25 The cause of action fr. institution nffho ̂

med- came across the Defendant's
ZoreTll selling at a drug
Court Th7's^d of this Hon'ble '

'2 -ztzri
So'", 'f -J""'" P"-i ty «

(m). The cause of action in the second suit reads as under:

November, ^hen the impugned medicine under
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the impugned mark LETERO was found selling at
Delhi. Immediately, thereafter on 02.12.2017, the
Plaintiff filed a suit for permanent injunction
restraining infringement of trade mark, passing off,
etc. before the Rohini District Court (North West),
New Delhi, which was numbered as Sun Pharma
Laboratories Ltd. Vs Hetero Healthcare Ltd. & Anr..
CS(Comm.) No.300 of 2019. The Defendants are
continuing to use the impugned mark LETERO and
ever^' act of Defendant is amounting to infringement,
thereby giving afresh cause of action. Therefore, the
said cause of action if continuing. The said cause of
action is a continuous one anffcontinues to subsist till
further manufacturing an^^arketing of the impugned
medicine is injuncted by this Hon ble Court.

(iv) The relief prayed in the first suit is as under;
"28. It is therefore, most respectfully prayed that this
Hon'ble Court may be pleased to grant the following
reliefs in favour of the Plaintiff and against the.
Defendants:
(a) A decree for permanent injunction restraining the
Defendants, their directors, assignees in business,
distributors, dealers, stockists, retailers/chemists,
servants and agents from manufacturing, selling,
offering for sale, advertising, directly or indirectly
dealing in medicinal preparations under the
impugned mark LETERO or any other trade mark as
may be deceptively similar to the Plaintiffs
registered trade mark LETROZ amounting to
infringement of trade mark registered under No.
2037862 of the Plaintiff;

(b) A decree for pemianent injunction restraining the
Defendants, their directors, their assignees in
business, distributors. dealers, stockists,
retailers/chemists, servants and agents from
manufacturing, selling, offering for sale, advertising,
directly or indirectly dealing in medicinal
preparations under the impugned trade mark

Page 4 of 50
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LETERO or any other trade mark as may be
deceptively similar with Plaintiff LETROZ trade
mark amounting to passing off of the Defendants'
goods and business for those of the Plaintiff;
(c) An order for delivery of the infringing goods of
the Defendants including impugned packaging
promotional materials, stationery, dyes, bloclcs etc.
bearing the impugned trade mark LETERO. to an
authorised representative of the Plaintiff for
destruction/erasure;
(d) an order for rendition of accounts ofprofit
Illegally earned by the Defendants and a decree for
an amount sofound due;
(e) An order for costs mthe proceedings •
And further orders as this Hon'ble Court may deem
f t and proper under the facts and circumstances of
the present case." .

(v) The relief sought in the present suit is as under:

prayed that thisHon Me Court may be pleased to grant the foUowinR

"""
a_ A decree for-permaiien^^ restraining the
Defendants, their directors, assignees in busless
distributors, dealers, stockists, retailers/ chemists
senants and agents from manufacturing selline

S  in medicinal and pharmaceutical
preparations under the impugned mark LETERO or

the pfff' T similar tothe Plaintiffs registered trade mark LETROZ ■
amounting to infringement of Plaintiff s registered
trade mark under no. 203 7862;
b_ A decree for permanent injunction restraining the
Defendants, their directors, their assignees in
business. distributors. dealers. stockists
retailers/chemists, servants and agents from
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manufacturing, selling, offering for sale, advertising,
directly or indirectly dealing in medicinal
preparations under the impugned trade mark
LETERO or any other trade mark as may be
deceptively similar to the Plaintiff's trade mark
LETROZ, amounting to passing off of the
Defendant's goods and business for those of the

Plaintiff's:
c. An orderfor deliveiy of the infringing goods of the
Defendants including impugned packaging,
promotional materials, stationejy, dyes, bloc/cs etc.
bearing the impugned mark LETERO to an
authorised representative pf the Plaintiff for
destruction/erasure;

d. A decree for token damages to the tune of INR
2,00,01,000/' or in the alternative, rendition of
accounts of profits illegally earned by the Defendant
and amount so found due;
e. An orderfor cost of the proceedings;
f Any further orders as this Hon 'ble Court may deem
fit and proper under the facts and circumstances of
the present case."

8. A perusal of the above two suits would show that:

(i) the parties in both cases are identical;

(ii) the trademarks are identical;

(iii) the rights being asserted are identical i.e., infringement, passing

off, etc.; and

(iv) the cause of action is also identical.

9, The only difference between the two suits is that in the first suit

before the Commercial Court, an order, for rendition of accounts of profit

and a decree for the amount found due has been sought. However, in the suit

before this Court, damages to the tune of INR 2,00,01,000/- has been sought.

Apart from this, there is no perceptible difference between the two suits.

CS(COMM) 185/2022 ^



10. The justification sought to be given by the Plaintiff for preferring the
present suit is the delay being caused in the adjudication of even an interim
application in the first suit filed by the Plaintiff before the Commercial',
Court in December, 2017. With regard to this submission, the Court has alsd
perused the order sheet of the said suit before the Commercial Court. The
same shows that:

On 3'" January, 2018, summons was issued in the said suit.
By March, 2018, the pleadings were completed and certain
technical objections were fo the replication.
On 4'- July, 2018, the matter was adjourned for hearing on the
injunction application.

•  On 20^ October, 2018, arguments were heard on the injunction
application and th_ema^as hdjoumed for orders bv Mr
Siddharth Mathur, U.

Delhi. '

•  On 28^ November, 2Q18.^again the matter was adjourned for
clanfication and ordefs. Nd dfders were pronounced

•  On 7". January, 2019, the matter was listed for re-arguments.
Again, on 25'^ Februaiy, 2019,, the matter was listed for re-
arguments on the injunction application.
On 30'^ July. 2019, another Judicial Officer listed the matter on
24 October, 2019 for hearing on the injunction application,
otably, by this time, officer^

assigned, had been ehanged^The matter was listed bef^irrvariotis"'
Judicial Officers after tliat. ' ' — -

CS(COMM) J8S/2022
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•  On subsequent dates being 24"' October, 2019 and 16"'

December, 2019,.the parties sought adjournments.

•  Thereafter, on 2"" December, 2020, a fresh application for

interim injunction was filed by the Plaintiff and the old

injunction application was withdrawn.

•  The matter was partially heard on 3'" March, 2021 on the fresh

interim injunction application.

•  The matter was adjourned on the next few dates, upon counsels

requests or otherwise. An^jication for early hearing was also
filed by the Plaintiff around February, 2022.

.  However, thereafter on 10"' March, 2022, the Plaintiff sought an
adjournment for filing of an application under Order VI Rule 17
CPC and the matter was adjourned to 12'^ April, 2022.

11. In view of this fact situation and in view of the ratio of the decision of

the Supreme Court in Bengal Waterpvoof (supra), the question is whether
the delay in the adjudication of the interim injunction application in the first
suit, would justify the filing of the present suit.

12. The Plaintiff has relied upon the decision in Beitgal Waterproof

(supra), to suppoit its submissions that this suit is maintainable as a new
cause of action arises with every fresh sale of the infringing product. In

Bengal Waterproof (supra), a suit was filed by the plaintiff in 1980, which
was dismissed on 9-^ April, 1982. In 1982, after the dismissal of the first
suit, a second suit was filed by the plaintiff on the ground that the defendant
continued to use the trademark 'DACKBACK' thereby infringing the

plaintiffs trademark 'DUCKBACK' despite having been served with two
legal notices. The Trial Court dismissed the second suit on the ground of re.v

CS(COMM) m/2022 ^



judicata and Order H Rule 2 CPC. The Id. Single Judge of tire High Court
agreed with the plaintiff on merits of their case for infringement, but held
that the second suit was barred under Order H Rule 2 CPC. The High Court
held that the suit would not be barred under res judicata. The finding on
merits was not challenged by the defendant before the Supreme Court.
Therefore, the only question before the Supreme Court was whether the
second suit was maintainable. The observations of the Supreme Court are set
out below:

wherever a_^son commits: ). • . ' \ ^

a suit should be armeH. g L. -

mth impunit\f without hpLg suhj^mo^ fr rrr^■ f r

aLrZn Con,we//o;. the defendants as to whether.

1" fjt w s™® iizs
/ g a fresh suit in future when such future infringement
or passing off tookplace. He rightly andfairly stated that 'such a suit would not be barred. But his only grievance

CS(COMM) 185/2022
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was that whatever was the infringement or passing off
alleged against the defendants in 1980 had, according to
the plaintiff, continued uninterrupted and, therefore, in
substance the cause of action in both the suits was
identical. It is difficult to. agree. In cases of continuous,
causes of action or recurring causes of action bar of
Order 2 Rule 2 Sub-rule (3) cannot be invoked. In this
connection it is profitable to have a look at Section 22 of
the Limitation Act, 1963. it lays down that 'in the case of
a continuing breach of contract or in the case of a
continuing tort, a fresh period of limitation begins to run
at eveiy moment of the time during which the branch or
the tort, as the case may be. condnues. As act of passins
off is an act of deceit and^l^ every time when such
tortious act or deceit is committed bv the defendant the
plaintiff sets a fresh cause of action to come to the court
bv appropriate proceedinss. Similarly infrinsement of a
registered trade mark would also be a continuins wrons
so Ions as infrinsement continues, therefore, whether the
earlier infrinsemeni has continiied.or a new infrinsement
has taken vlace cause of action for filins a fresh suit
would obviously arise in favour of the plaintiff who is
aggrieved by such fresh infringements of trade mark or
fresh passing off actions alleged against the defendant.
Consequently, in our view even on- merits the learned
Trial 'Judge as well as the learned Single Judge were
obviously in error in talcing the view that the second suit
of the plaintiff in the present case was barred by Order 2
Rule 2 Sub-rule (3), CPC."

13, A perusal of the above would show that the Supreme Court was

persuaded by the fact that the earlier suit was disposed of as technically not
maintainable in the absence of proper reliefs. Such a dismissal of a suit on

technical grounds, as per the decision in Bengal Waterproof (supra)^ would

not come in the way of a fresh suit being filed and being maintained for all

times to come in the future. The dismissal of a suit cannot be treated by the

defendant as a license to continue the infringement and passing off. Thus,

CS(COMM) 185/2022



the present case is completely distinguishable from the facts in Bengal
Waterproof (supra). Herein, tlie first suit filed hy the plaintiff is still
pending. The cause of action in the second suit relates to 20.17 which is the
same cause of action as in the first suit. Moreover, the adjudication on merits
m the first suit is yet to take place.

14. On the other hand, tlie Defendants have relied upon the following
judgments:

Han Ram v: Lichmaniya & Ors., AIR 2003 Raj. 319.
• JtauBir Singh v. Dalbir Sing,^-Ors., CS(OS) 802/2002, decision

netted 19th December, 2008.

'2013 (55) PTC234 (Cai).

' ZZ T7 'f019, decided on 22nd March, 2022].

»!..= .0 oo„p,e,.„ dte r«

-.. .. K«„

hc p..„ m,d 3, ______ ̂
57. ^ ________ _____ __

^ 7.™. g„,« „ .,,3. ̂,.,,3.3. ̂  ___________________________
to .f 4, _________ _____ ____

pl.«- » d,k. po.,™ Jp„ 4, _ M, 3„,
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final and crystalized. Execution proceedings and criminal proceedings were

filed. However, the criminal proceedings were dropped on 13"^ May, 1982.

Mr. Hari Ram wished to seek declaration of his khatedaari tenancy rights

for which he instituted a suit in 1983 for recovery of the possession. A

second suit was filed by Mr. Hari Ram in 1990. During the pendency of the

'■ second suit, the first suit was withdrawn. The question was as to whether the

second suit was maintainable. The High Court of Rajasthan, held that the

second suit would not be maintainable in view of Order XXIII Rule 1 CPC.

In respect of filing of the second suit, ̂ ^Court observed as under;

"...25. It is immaterial whether plaintifffiles another suit
with respect to the subject- matter against the same party
during the pendency of his earlier suit or after
withdrawal of the earlier suit without leave of the Court
to file fresh suit, consequence is the same and i.e.,
abandonment of his CLAIM with statutor)> restriction
against second suit as provided in Sub-rule (4) of Rule 1
of Order 23, C.P.C. Even if the principles of res Judicata
cannot be applied still the plaintifT cannot have anv
permission to walk in Court and go out of the Court after
inflicting iniiirv upon the defendant and even upon the
Court of drasslns in litieation and wasting precious time
without havins anv consequence- of coming into the

Court and compelling other vart\f to face the litigation

may It he for long period or for shortest period. The

complete scheme of the Civil Procedure Code makes it

unambisuouslv clear that a party can have one

opportunity to approach the Court for pettins decision.
on all the issues raised and on all the issues which could

have been raised bv the plaintiff at the time of filing suit
bv the plaintiff and further even on the issues which arise
on the pleas of the defendant taken in defence to destroy

' plaintiffs claim bv establishins hollowness of the
plaintiffs claim or bv establishins his ri^ht. title or
interest in the subiect-matter necessary to destroy

plaintiffs claim. If the plaintiff withdraws from the suit,

CS(COMM) 185/2022



he is at liberty to do so only with consequence of losing
all his claims with respect to the subject-matter of the
suit. Once defendant is invited by the plaintiffand who is ■
contesting the suit, not agreeing to satisfy the plaintiff for
h^ claim and reliefs expressly in terms ofSub-rule (3) of
Rule 1 of Order 23. C.P.C. to the satisfaction of the
Court, the plaintiff unilaterally cannot walk out of the
Court by saying that he himself feels satisfied about his
clam and reliefs for which defendant never conceded
and plaintiff cannot take away right of the defendant to
get the decision on the issues involved in the suit on the

,  basis of the pleading of both the parties to the suit
irrespective of the burden ofproving the issues. It is true
that neither the plaintiff ̂  the defendant can be

litigate, but after filing suit dny of them may
not contest or can withdraw from contest but only with
by conceding other's claim or withdrawal ofhis claim for
ever Litigant- after start of litigation cannot avoid its
lavrful and final decision nor have right to prevent Court
frorn deciding the dispute as it is not convenient to
at this point of time and to keep the dispute alive for

suits them by changing their capacity, plaintiff to
defendant or vice versdi <ne proposition T in
<^n^onance with ̂ dumber, ff-pydio!s of the cZPj°^dure Code, which'are eriticfed to avoid multiplicity
ofthe proceedings by the parties in the Court. "

17. In Ranbir Singh (supra), lelied upon by .the defendant, again the suit
re ated to mtntovable property. Permanent injunetion was sought by both the
parties against eaeh other in two suits. The plaintiff then filed a third suit and
the Court observed that mere addition of one prayer would not change the
chai-aeter of tlie earlier suit. The plaintiff did not wish to withdraw the first
suit and hence the third suit was held to be not maintainable, since the
oundation of both the suits was the same. The third suit was, therefore
ismissed by the Id. Single Judge. The Id. Single Judge of this Court

CS(COMM) 185/2022
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observed as under:

"25. The first suit filed by the plaintiff herein before the
District Judge is still pending. Plaintiff has not
withdrawn the said suit under Order XXIII, Rule I of the
Code with liberty to file a fresh suit, plaintiff herein does
not want to withdraw the said suit. There is no
adjudication or decision by the Additional District Judge
that the first suit filed by the plaintiff is not maintainable
or requires amendment. This Court while examining
whether the second suit is maintainable cannot decide
the question and pass an order in the first suit holding
that the same suffers from a technical defect and
therefore should be dismisse^^^^withdrawn under Order
XXIII, Rule I of the Code with Tibert)/ to file afresh suit.
No such prayer is made nor any such prayer can be
entertained in the present suit. It may be noted that the
plaintiff is not inclined to withdraw the first suit. Further
even if there is a technical defect, the plaintiff herein can
always amend the plaint, plaintiff however, cannotfile a
second suit, ignoring provisions of Code and embroil the
defendant No. 1 in a second litigation. The plaintiff does
not have permission to file a second suit. If the plea of
the plaintiff is accepted. - a plaintiff can keep on filing
repeated suits by maldng averments in the plaint that the
earlier suit suffers from a technical defect but he need
not withdraw the earlier suit. In the plaint filed in the
present suit there is no averment that the suit filed before
the District Judge is not maintainable due to a technical
defect and therefore the plaintiff is filing the present suit
with the intention and desire to withdraw the first suit
pending before the learned Additional District Judge.
26. The present Suit should not be allowed to continue as
it amounts to abuse of the process of court. It should be
disposed of at this stage itself, lest it creates further
complications or conflicting decisions and further time
and costs are incurred. The present suit is mere
duplication of Suit No. 300/1997 filed. Both suits, the
present Suit and the suit pending before the District
Court being Suit No. 300/1997 is filed by the same

CS(COMM) 185/2022



person, i.e. the plaintiff himself. Provisions of Order II,
Rules 1 and 2 read with Sections 9 and 12 of the Code
are therefore clearly applicable and the present suit is
barred under the said provisions. The plaintiff cannot be
permitted and allowed to file multiple litigations on the
same cause ofaction. This amounts to sheer abuse of the
process of court and harassment of defendant No. 1 who

18. This order was upheld by the Division Bench .on 18'^ July, 2012 in
RatMr Singh v. Dalbir Singh & Ors., [RFA(OS) 50/2009. decision dated
IS"' July, 2012].

19. Insofar as immovable property is concerned, therefore, it is clear tlrat
0 Iowmg^«„ Manbir Singh (supra), two suits relating to
le^ same relief and the same immovable property, would hot be

tas! the tesee of maijttho.biliij, ofmoMple suits

1, "W .poo
. te,.. Of 40

Zr '1 " fPt »e PMitttiff
the Z r"° "■ "<« ontte SLP dtstolssed. Thus, .Ms c„„,t soosidet, .ho ,io„ „f 4, Di.isioo
Beoch . de„„,o,„

2m (59) PTC 667(05). I. this ...e, the prie,™. of the PIMotlff
,n tespeet of th. 0,, o, the „.,t rnAPTr hy the De,e.d„,. The »,s.

suit was filed m 2012, which was not pursued and was dismissed. At the

CSfCOMM) 185/2022
Page 15 of30



time of dismissal, a second suit was already filed in 2013 before the High

Court, and was pending for similar reliefs. The Id. Single Judge held that the

second suit was- not maintainable as no liberty was sought while

withdrawing the first suit. However, the Id. Division Bench held that since

the second suit was already pending, no liberty was required to be sought.

The observations of the Id. Division-Bench are as under:

"I4...Section JO, II, Order XXIII read together, would
unequivocally suggest, legislature did not want any
conflict of decision on the same issue as also wanted to
stop multiplicity of proceedm^^ the present case, the
plaintiff filed two suits on tlfi^entical cause of action.
His later suit could be stayed till the disposal of the
earlier suit however, no suit could be dismissed because
of pendency of the other suit. Once the former suit is
decided the result would preclude the Court to hear the
latersuit. To avoid such situation, the plaintiff prayedfor
withdrawal of the earlier suit that could at best help the
defendant/respondent to criticize the conduct of the
plaintiff and pray for adequate damage for .the
harassment."

21. Accordingly, in tliis judgement, the Calcutta High Court holds that a

second suit can only be stayed, under Section 10 CPC but cannot be

dismissed.

22. In Indian Herbs Research & Supply Co. Ltd and Ors. v. Lalji Mai &

Ors.y 95 (2002) DLT 723, the plaintiff sought an injunction in respect of the
trademark 'HIMALAYAN BATISA'. The defendant was using HIMALAYA

BATISA No. 777'. The plaintiff had served a notice in 1985 upon the

defendant and had thereafter filed a suit in 1986, before the District Judge,

Saharanpur. The suit was decreed in favour of the plaintiff in tenns of a

settlement which was entered into in March, 1987 stating that in the ftiture

CS(COMM} 185/2022



the defendant would not use the mark •HIMALAYA BATISA No. nT. The
defendant had closed its firm thereafter. However, the defendant started a
new firm and in 1995 started using the mark 'HIMALAYAN BATISA'
Aecordingly. an execution application was filed by the plaintiff. The said
executton application was initially dismissed but the High Court reversed
the sard drsmrssal and remanded the execution matter back to the District '
Com-t m Bhrwani. In July. 2000. the defendant had continued to use the ■
mark and a fresh sttit was filed by tire plaintiff in the Delhi High Court as

AYAN BATISA m Delhi also. The question was whether the new
sui was maintainable in view of the previous suit which had been settled by

andheTdrmide?'
■  ■■

.nrk

23. In the recent case of MA Anio,i j?r ■ j

p«.. OP..
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respect of alcohol. The defendants were ex-licensees of the plaintiffs. The
plaintiff had filed a suit in 2009 in the Bombay High Court wherein the
Bombay High Court had held in favour of the defendants by dismissing the
plaintiffs' interim injunction application and the counter claim of the
defendants had also been allowed. The Bombay High Court had also passed
an interim order restraining the plaintiffs from introducing any products with
the subject trademarks in the market without leave of the Bombay High
Court. The defendants argued that the filing of the subsequent suit before the
Delhi High Court by the plaintiffs. v|_#be a case of forum shopping and
owing to the principle of comity, "the Delhi High Court ought not to
adjudicate in favour of the plaintiffs. It was also observed by the Bombay
High Court that the plaintiffs had filed the suit before the Delhi High Court
while proceedings in Bombay were ongoing and injunction had been
rejected already, and therefore the Bombay High Court restrained the
plaintiffs &om taking steps in the Delhi proceedings for some time. In view
of all these facts, i.e.. the parties being the same and the suits having
commonality of interest, the Id. Singk Judge of the Delhi High Court, held
this to be a case of forum shopping and observed as under;

"29 The facts of the present case are glaring. The
parties to the suit in Bombay and the present suit are
virtually identical/have a commonality of interest. The
said suit in Bombay wasfded in 2009. Interim injunction
application was dismissed on 22.02.2011 and a clear
prima facie findings of fact were recorded in favour of
the defendants and against the plaintiffs. It is thereafter
that the present suit has been filed on 10.10.2014 The
plaintiffs seek interim orders from this court de.spite
being declined relief by the Bombay High Court.
30 Keeping in view the legal position it is manifest that
this court has to give due deference to the enunciation
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nmde by another court especially when the litigants are
the same. In my opinion, the above legal proposition

, squarely applies to the facts of the case. The plaintiff
having filed suit based on identical facts before the
Bombay High Court and having been declined an interim

tZ'somh T""/ "r "" ̂  overreach the said order of
Hii ro f the present suit in DelhiHigh Court seeking an interim injunction If this court

Rule 2 rpr fi ̂  u u application under Order IItoh CPC f„ed b, ,be defb„d„„ „
■jplioooa. „iyb,g ^

»» « «» mt beta 4. B„b., 7
2-=-«.d,bd»„^:b.L:r::::~
the Delhi High Court.
25. A perusal of all these-deeisions'shows lhat the d. • ■ ■ '

(supra) and the decisions following the said judgment have to be read in thf

idd b„. ..d„„ „d ™..
... of „o.d b.i. w„ ooodld.™,,
C.P'.> . d.™ wblob „ ..^..d, g„.„d in ,..oun 0, d.e D !wh.ch ... boidg „„pUed with. M„ A,U, «„,dn„ ^MlZ
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Pvt. Ltd. &. Ovs. (supra)t the issue of infringement of registered trademark

was not raised before the Bombay High' Court in tlie first suit. Thus, the

second suit was held to be maintainable but the Delhi High Court still

showed deference to the orders in the first suit and rejected the injunction

application.

26. As opposed to the facts in the above decisions, in the present case
there are two suits based on the same cause of action, for the same time

period. In this regard, the Plaintiff has also made a statement in the plaint
that it would withdraw tlie first suit. T^|^aid plea reads as under.

''The Plaintiff in the year 2019, withdrew its injunction
application filed in the year 2017 as the Defendant's took
a technical objection that the interim injunction prayer
does not mention the word passing off. Therefore, out of
abundant caution, a fresh injunction application. It is
pertinent to note that even after lapse of 5 years post the
filing of the suit and despite the best efforts of the parties,
the matter is still at the stage of interim injunction and
the said application has not been decided till date. T]^
Plaintiffshall be withdrawine' the said suit."

21. There can be no doubt to the legal proposition that whenever there is a

fresh cause of action, a fresh suit would lie. However, the same has to be
within the four comers of law. The plea of continuing cause of action cannot

be stretched to an impermissible limit so as to permit multiple suits between

the same parties relating to the same trademarks in different fora. This
would constitute clear forum shopping, since if the Plaintiffs submission is
accepted, a party would be permitted to file multiple suits in different Courts
until it hits upon a forum where relief is granted in its favour. In tlie present
case, as recorded earlier, the reliefs sought in both the suits in the present
matter are identical, except for the relief of rendition of accounts which has

CS(COMM) 185/2022



now been projected as a relief for damages.
28. A, for th. roliofs of mdltion of oooounl, rollof for dm.gor ihir
ComaUo note dr., io r„i,for j
P«»ng oft. „ p. Son,10. 135(1) of ,h. Trrfom.rte Ac., 1S99, ,h. ploindlf
... ™ .1,ho, for rollof fo, <l.„goo or .. .« H. „ld
provision reads as under:

damages ov L account Xnr{
without any order for the ff '"S^dter with or

cannot be d'hor rendition of accounts OR damagescatmot bo ono,n„o.tod by filing t,. .opma..
impermissible for the PlainfifP -j ,

^.«h.shr
of accounts. damages or rendition
30. Having discussed that changins one ml,-faff

fact as the sole ground to maintain the present suit? The a
emphatic NO. A perusal of the c , The answer is anperusal of the order sheet of the Trial Court as recorded
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above shows that the Commercial Court is seized of the matter arid
submissions have been partly heard on the injunction application. The
entertaining of this suit before this Court, would in effect mean that the
Plaintiff would be pennitted to argue again on merits and seek an interim
injunction here, while the same matter is part-heard before the Commercial
Court.

31. In view of all these reasons including identity of the cause of action,
multiple reliefs being impemissible under Section 135 of the Trademarks
Act and the present suit being filed dpng the pendency of the first suit, if
the present suit is entertained by this Court, this would clearly encourage
forum shopping by a litigant who has been unable to get relief in a particular
forum and hence decides to knock the doors of this Court. The principle of
forum shopping has been recently decried by the Supreme Court in Vijay
Kumar Gupta (supra) where the Court has held as under:

"7. Prpdnminatuh the Iiidian Judiciary has time and
ntrain reiterated that fnrum shoDPini' take several hues

.hnrips hut rnnnmt of'fomm skoppw' has iiot
hp.en rendp-yp-d an exr.hiMive defmitinn in any Indian
statute. Forum shopping as per Uerriam Webster
dictionary is:

The practice of choosing the court in which to bring an
action from among those courts that could
exercise jurisdiction based on determination of which
court is likelyto provide the most favourable outcome.
.8 . The Indian Judiciaiy's observation and obiter dicta
has aided in streamlining the concept of forum shopping
in the Indian legal system. This Court has condemned the
practice of forum shopping by litigants and termed it as
an abuse of law and also deciphered different categories
of forum shopping.

XXX XXX XXX , ' ui
10. Fnnym shoDV^"^ has been termed as dusreputable
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misuse, owners of trademarks also cannot be pennitted to misuse the Court's
process. Principles such as res Judicata, res subjudice, bar under Order II
Rule 2 CPC, forum shopping, which apply in general to civil and criminal
proceedings would also be applicable to trademark suits as well.' A
trademark owner cannot drag a Defendant to multiple fora, being a higher •
court or before a court of coordinate jurisdiction, when the matter is pending
before the first Court, especially when the matter is part heard before the
first Court, until the plaintiff finds a fomm where it is able to get relief.
35. Therefore, this Court is clearly |&Jie opinion that while the Id. ADJ is
seized of the same very matter between the same veiy parties, the present
suit cannot be entertained on the basis of the plea that there is a fresh cause
of action. This would be a gross abuse of the process and would in fact be
contrary to public policy. If such a suit is entertained, it would encourage
litigants to indulge in fomm shopping which cannot be the objective of the
provisions of Section 10 and 11 of the CPC. This would also result in
unnecessary burden on the Defendant who would be forced to incur repeated
legal costs and undue harassment: Such a course of action cannot be
condoned by the Court.

36. Moreover, an analysis of the position in the first suit would show that
the Plaintiff has sought interim injunction and permanent injunction coupled
with rendition of accounts of profits' till the date an injunction order is
passed. Therefore, if the Plaintiff is successful in the first suit, the relief that
would be granted by the Court would also cover the period for which the
fresh cause of action is being sought to be portrayed in the present suit
before the High Court. Additionally, if the Plaintiff is successful, rendition
of accounts may also be granted by the Commercial Court which would
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Of. a note is issued to the effect- that the order has to be ' " '''''''
Supreme Court has ren. p eu • ' ' Pronounced. The

and Balaji Balira,„ 'f
P«eP«, ..^Jl^ZlTlZrt

the irnportance nf tim i ' 2020] emphasised
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pronounced within a time schedule. In Anil Rat (sitpra) it
has been observed as under:

"8. The intention of the legislature regarding
pronouncement of judgments can be inferred
from the provisions of the Code of Criminal
Procedure. Sub-section (I) ofSection S53 of the
Code provides that the Judgment in every trial
in any criminal court of original Jurisdiction,
shall be pronounced in open court immediately
after the conclusion of the trial or on some
subsequent time for which due notice shall be
Siven to the parties or their pleaders. The words
"some subsequent tirnefm^htioned in Section
353 contemplate the passing of the Judgment
without undue delay, as delay in the
pronouncement of Judgment is opposed to the
principle of law. .uhsP.quent time can at
the nmw he stretch^A tn a period of six weel^

that time in any case The
of fndi^ments in the civil cas_e

tint be p'^r'^itred to r^o beyond t^vo
months."

7 The Hon'ble Supreme Court in Anil Rai (supra) has
also passed certain guidelines regarding pronouncement
of judgments. The same are reproduced below:

(i) The Chief Justices of the High Courts may
issue appropriate directions to the Registry that
in a case where the Judgment is reserved and is
pronounced later, a column be added in the
judgment where, on the first page, after the
cause-title, date of reserving the Judgment and
date ofpronouncing it be separately mentioned
by the Court Officer concerned.

no That Chief Justices of the High Courts, on
their administrative side, should direct the
Court Officers/Readers of the various Benches
in the High Courts to furnish eveiy month the

CS(COMM) 185/2022
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list of cases in the matters where the judgments
reserved are not pronounced within the period
ofthat month.

(in) On noticing that after conclusion of the
ar^ments the judgment is not pronounced
within a period of two months, the Chief Justice
concerned shall draw the attention of the Bench
concerned to the pending matter. The Chief
Justice may also see the desirability of
circidating the statement of such cases in which
Ihe judgments have not been pronounced within
a period. of six weeks from the date of
conclusion of the argents amongst the
Judges of the High Court for their information
iuch communication be conveyed as
confidential and in a sealed cover.

Jthe parties in the raie is nermitte^
application in the High r„„.f ^

l^lULthUudgmenUpr any rea.inn is not

md case and to make it r.y„. fg
^fjfLjref)m:g^mmsUUs oven to th.
amUmiceJp grant

circumstancpj: — '

d^ms\?iL '^08, prescribes thirtydays as the time in which a Judment should
Or^ xr 5.4 , rSc '""
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under:

"I. Judgment when pronounced. — [(1) The
Court, after the case has been heard, shall
pronounce judgment in an open Court, either at
once, or as soon thereafter as may be
practicable and when the judgment is to be
pronounced on some future day, the Court shall
fix a day for that purpose, of which due notice

■ shall be given to the parties or their pleaders:

Provided that where the judgment is not
pronounced at once, every endeavour shall be
made by the Court to p^^mmce the judgment
within thirty days from "the date on which the
hearing of the case was concluded but, where it
is not practicable so to do on the ground of the
exceptional and extraordinary circumstances of
the case, the Court shall fix a future day for the
pronouncement of the judgment, and such day
shall not ordinarily be a day beyond sixty days
from the date on which the hearing of the case
was concluded, and due notice of the day so
fixed shall be given to the parties or their
pleaders.] "

9. While this Court is conscious of the fact that there are
pressures on the Trial Courts, non-pronouncement of
orders for more than a year cannot be held to be
justified. It has been observed in several matters that
trial courts keep matters ^FOR ORDERS' for months
together and sometimes orders are not pronounced for
even 2-3 years. Thereafter the judicial officer is
transferred or posted in some other jurisdiction and the
matter has to be rearsued. Such a practice puts
enormous burden on the system and on litigants/lawyers.
The usual practice ou^ht to be to pronounce orders
within the time schedule laid down in the CPC as also
the various judgements of the Supreme Court. In civil
cases maximum period of two months can be taken for
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order.. u.U.. .u... rTceptinnnl m...
or there are very complex isauM fhnt are invnJ^^^rl

order. "f Pronouncement ofthefollowing directions are issued: .- .
/. When armmenf: err hrnrd. the nrd^r ^u^ht tn
reflect that the mnttPr u nnrt-heard-

f;^^BmsmhmonoL^^ the, w..

nth February, 2021], ■ ^ ̂ ^^ decided 6n

= .«»hy Reg„„, <3e,e,.l of Com Cop, of ftisorte, J« R,pooOog CopmpooRpopgO ,Po.„«pp "J
°a<!m In the

.  - All pepdip,
applications are disposed Of. Pending
41. It is made clear that this would, however, not affect the merits of the
pen mg suit being CJ (Cotnn,) SOO of 2019 before the Trial Court

ee less to add, any remedies which the Plaintiff may have in respect
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of proceedings qua the first suit being CS (Comm.) No. 300 of 2019.

pending before the Ld. ADJ-2, Rohini Courts, Delhi, or the delay caused
therein, are left open for the Plaintiff to avail in accordance with law.
43. The order in this matter was dictated in open Court on 28"' March,
2022. However, before the order was signed, certain further submissions and
judgments were filed later by the Id. Counsels. Hence the said judgments
and submissions have been considered while finalizing this order.

44. The digitally signed copy of this order, duly uploaded on the official
website of the Delhi High Court, ww^slhihighcourt.nic.in, shall be treated
as the certified copy of the order for the purpose of ensuring compliance. No
physical copy of orders shall be insisted upon by any authority/entity or
litigant.

MARCH 28, 2022/AmaJi/Rahul/Ms
(cotTCCied & released on 5''' April. 2022)
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