D-3 e .
. K_@‘\ﬁ ’ uﬁwmmmwmm mo

' NG m.m S A Gﬂ(fﬁf’ﬂ’( M
wq,fzq- 6..%.1(.:. e - I)utgtlfgvlzplf}(
From: : i? E 2[]21

«2 . The Registrav Genernd, .
K High Conrt of Nelhi, :»
Mew Boelhi i

To, e T

M\hiﬁ_l@hiqf Gour, Deihi 1

l. The Distict and Sessions Judge, Distrizt (11Q)Central . Tis Hazari  Coucts,-Delhi
The Distiet and Sessiong Judge, Olstriet West |, Tis [azarl Courls, Dolhi

\/T/ht. Distict and Sessions Judge, District North |, Tis Huzari Courts, Delhi

4, The Distict and Sessiong Judpe, Districl Quier , Rohind (._:E:ur[s. Delhi

5. The Distiet and Sesslons Judge, District North West , Rohini Courts, Delhiv,

6, The Distiet ang Sessiony Judge, Distriet Quter North , Rohini Courts, Delhi

7. The Distiet snd Sessions Judge, Distelel Hust, Kaskardooma Courts, Delhi

8. 'The Distict and Sexslons Judge, Shuhdara . Karkordooma Courts, Delhi

9. " The Distict und Sessions Judpe, Distriet North Basi,  Kackordoomn Courts, Delh!

10, e Distiet and Segsions Judge.. District Soulh , Sakel Courts , Delhi

L1 The Distiet and Sessions Judige, Distriet Sonth Bast | Suket Courts , Delhi

12, The Distict and Sessions Judge, District South West . Dwarka Courts, Delhi

13, The Distict ung Sessions Judge, District New Delhi, Patinlo Houso Courts, Delhi

14, The Disteict and Seasions fudge , Rouse Avenue Courts, Delhi

1&, M. Jyoti Moheshwarl, 1,d MM(NI ~Aul), I)igiinl Eourl- UI PHE ; New Delhi Or
. Suecessor Court:
CRL.M.C No. 266372021 '
M S J5B CARGO AND FREIGHT FORWARDER PVT. LTD, & ORS, ....cumein Pefitloner

VERSUN
STATE & ANR I Il"l."l.lll.l"llIzcs[)un‘jeut '

Petition under Scelion 482 Cr. P.C 1973 for secking sctting aside of the order
dated 20.09.2021 passed by the learned Mefropolitan Magistrate (NI Aét) , in
Complaint Case Beaving No. CC NI Act 100-20 ‘

Miv/Madane,
| am direeted to furward herewdth for immedinte complianee/ negessary aclion a copy of Judgment/
order dt. 20.12.2021  possed i the above cnse by Hon'ble Ms. Justice Anu Malhotra  of this court.

Yours faithfully
Unel: Copy ol order di. Eti.l‘.!)‘.‘.ll?_)

And memo nl'pnrlics.//' . - __ _' ?.’q‘\\-\-\'\
s i _ Ae.l(c:ﬂ)

OFFICE OF THE ER. DISTRICT & SESSIONS JUDGE, ROEINI COURTS
No. Q.‘:ILQ&Q.).’.\).GenLUN-w & N/Rohini/202%. Delhi, dated the .Q.&.\.Q.\.\Q?b 22

Copy forwarded through electronic mode for information & necessary action to -

1. All the Ld. Judicial Officers (DHJS and DJS), Nurth-West & North
District, Rohint Courts, Delhi.

2. The Personal Office, Ld. Principal District & Sessions Judge, North-West
& North District, Rohini Courts, Delhi.

3. The Dealing Official, Computer Branch, Rohini Courts, Delhi for
uploading the same on WEBSITE.

4. The Dealing Official, R & T Branch, Rohini Courts, Delhi for uploading
the same on LAYERS.

Rohini Courts Complex, Delhi.
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IN THE HIGH COQURT OF DELHI AT NEW DELH]
C.M. (M) NO. OF 2021 ' )

(ARISING OUT OF ORDER DATED 21.09.2021 PASSED BY THE
LEARNED METROPOLITAN MAGISTRATE (NI ACT) |IN
COMPLAINT CASE BEARING NO.CC NI ACT 160-26 TITLED AS
“SUNEEL SURYAVANSHI V8. M/§8 JSB CARGO & FREIGHT
FORWARDER PVT, LTD. & ORS.”) .

MEMOQ OF PARTIES

In the matter of:

1. M/s JSB Cargoe & Freight Forwarder Pyt Led, & Ors,
Through Authorized Representative Mr. Vipin Tondak
Registered Office al:

Block B, Plot Na. 16, Shyam Enclave
Village Pasaonda, Pargana Loni

Tehsil Ghaziabad, Uttar Pradesh-201005
Email: |egistauxiliary@gmail.com

2. Vir. Vipin Tondak
S/o Late Shri Satpal Singh
R/o 143, Janakpuri, Sahibabad
Ghaziabad, Utlar Pradesh
Mobile NO, 9773723609

LY

Mus. Kunti Devi

W/o Late Shri Satpal Singh
R/o 143, Janakpuri, Sahibabad
Ghaziabad, Uttar Pradesh
Mobile NO. 9810972569

' ... Petitioners

Versus
l. State
(Email : standingcounselgnetd@gmail.com)

2. Mr. Suneel Suryavanshi
S/o Late Sh. Krishan Pal
R/o RZ-20/P, East Sagarpur
New Delhi-110046
Email: suncel.suryvavanshi@gmadil.com
Mobile no, +91-99993923 (8

.+ Respondents



New Delhi
Dated: 124.10.2021
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. " Advocateys

The Legist Auxiliary

Advocates & Legal Consultants
C-151, Naraina Industrial Arca
Phasice~], New Delhi-1 10028
Phone No. 45640851

Email: legistauxiliary@gmail.com
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+ CRL.M.C.2663/2021

*  IN THE HIGH COURT OF DELHI AT NEW 'DELH}

Judgment reserved on: 26.11.2021
Date of decision: 20.12.2021

"

M/S JSB CARGO AND FREIGHT FORWARDER PVT. LTD. &

.ORS
Through:
Vél'sus
STATE & ANR.
Through: .

+ CRL.M.C.2730/2021

_ .. Pétitioners.
Mr.Bharat Gupta and Mr. Gun_;an

Arora, Advocates.

..... Respondents

Ms Aashaa Tiwari, APP for State

Mr. As;hql_c Mahipal,Advocate for R-2,

M/S JSB CARGO AND FREIGHT FORWARDER PVT.LTD.AND

-ORS.
Throughf:.
Versus
STATE & ANR.
Through:
CORAM:

li\:

Petltmners

""'Mr Bharai GUpta and Mr.Gunj Jan

Axora Advocates

..... ReSpondents
_t ﬂ#

, Mr Mukesh Kumar APP for State.
Mr.Ashok Mahipal, Advocate for R-2.

HON'BLE MS. JUSTICE ANU MALHOTRA

ANU MALHOQTRA. J

1. The petitions bearing CRL.M.C. No.2663/2021 and

" CRL.M.C2663/2021 & CRLM.C.2730/2021

Y H 2 e e e e

JUDGMENT
- '
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MALIGTRA,

s

CRL.M.C.N0.2730/2021 are being taken up together as they assail the
consolidated order dated 21.09.2021 of the learned Metropolitan
Magistrate (NI Act), Digital Court-01, PHC/New Delhi in CC No.CC
NI Act 12-20 titled as “SAVITA SURYAVANSHI Vs. M/S JSB

'CARGO AND FREIGHT FORWARDER PVT LTD” and in CC

No.CC NI Act 100-20 titled as “SUNEEL SURYAVANSHI Vs. M/S
J8B CARGO AND FREIGHT FORWARDER PVT LTD”.

2. The petitioners herein i.e. M/S JSB CARGO AND FREIGHT
FORWARDER PVT. LTD. i.c. the petitioner no.1 of whom Mr.Vipin
Tondak and Mrs.Kunti Devi arrayed as the petitioner hcl:'s.2 & 3
thereof are stated to be the directors thereof as per.the complaints i.e.
CC NI Act 12-20 and CC NI Act 100-20 filed by the respondent

before the learned Trial Court under Section 138 1/w Section 142 of |

the NI Act, 1881 were summoned as co-accused therein, .=

3. Both the said complaints relate to alleged dishonour of the
cheques i.e. cheque bearing:.no.000430;"i11..‘rc.1ati0n to CC NI Act 12-20
in which the complainant is Mrs. Savita Suryavanshi atrayed as
respondent no.2 to CRL.M.C.2730/2021 of which the cheque amount
was Rs.7692000/- aud in relation to CC NI Act 100-20 iri which the
complainant is Mr.Suneel Suryavanshi arrayed as respondent no.2 to
CRL.M.C.2663/2021 of which the cheque bearing n0.000431 was for

an amount of Rs.5340000/-, |

4. Vide the said consolidated impugned order, the ledfied Trial |
Court on an application under Section 143A of the Negotiabie
Instruments Act, 188] (hereinafter referred to as the NI Act, 1881)

CRL.M.C.2663/2021 & CRL.M.C.2730/2021 : Page 2 of 57
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filed by the complainants seeking the grant of interim compensation

pursuant to the accused persons having pleaded not guilty to the notice

under Section 251 of the Cr.P.C., 1973 on 29.01.2021 sought the grant
of interim compensation from the accused and the learned Trial Court
dlrected vide paragraphs 16 & 17 of the impugned order to the effect:-

“16. In the event of acquitial of the accused persons in the
present cases, the complainants shall be directed to repay
the amount to the accused persons with interests al the
prevailing bank rate, as provided in Section 143-A(4) of
the NI Act, ' '

17. The present applications moved by the complainants
seeking interim compensation stand disposed as allowed.
The accused persons are jointly and severally directed fo
pay a consolidated amount of Rs. 26,06,400/- in the above-
captioned matters, In the event of any defaull on the part
of accused to pay the amount, the complainant is at liberly
to initiale appropriate proceedings as provided WS 143-
A(5) of the Negotiable Instmments Act, 1881.” R

5. The complainants had contendeti that the petmoners and the

complainant were related and that. the accused person namely

Mr.Vipin Tondak arrayed as the petltmner no.2 to both .
CRL.M.C.2663/2021 & CRL.M.C.2730/2021 -had stated that he would

5 : LI - Y g » 42 ST, e e ~:-‘.. H
like to'settle the matter in mediation and that despite repeated-attempts

of the complainants before the Mediation Cell to settle the present

- matters with the accused persons, the accused persons did not attend

the Mediation proceedings, on one pretext or the other and thus, the

_Mednatlon proceedings which were fixed thrice on 13.02,2021,
© 17.02.2021 as well as 19.02.2021 could not fructify, due to the

dilatory tactics adopted by the accused. The complainants had also

-

. CRLM.C.2663/20Z1 & CRL.M.C2730/1021 , ' Page3of57
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urged that they were regularly paying bank instalments for- the loan
they to.ok, to lend money to the accused ‘persons but the accused
persons had not refunded any amount to the coxﬁplainants with it

having also been submitted by the complai'n;c'mts that the’ ac.cused

persons had expressly acknowledged the existence of deb% towards

the complainants as well as the issuance of the cheques, whiich form

the subject matter of the present complaints. )

6.  The complainants had further contended that the ingredients of

Section 143A of the NI Act, 1881 were made out in the instant

complaints and had prayed for the grant of interim compensation to |
the tune of Rs.26,06,400/- 1.c. Rs. 10,68, 000 in complaint CC NI Act

10020 and Rs.15,38,400/- in compl‘a{in‘t, CC NI Act 12-20 whilst

placing reliance on the verdict of ‘the Hon’ble High Court of
Chhattisgarh in “Rajesh Soni Vs. Mukesh Verma” 2021 SCC OnLine
Chh 1761, CRMP. No.562-2021; a verdict.dated 30.06. 2021 '
7.  The accused persons i.e. the peutlc.-ners herein opposed the
impugned application and had rajsed the: followmg grounds:-

“(a) There is no legally enforceable liability of the accused
persons as there is no default or breach of the alleged loan-
cum-guaraniee agreement -dated” 01:12.2019. Further,
liability of .the accused is also noi auracted because the
amount paid by the accused persons to the complainant-is in
excess of the amoun! received from the complainant, by way
of loan. :

(b) The present complaints are not maintainable since the
complainants are not licensed money lenders as pe&!he o

Punjab Registration of Money Lenders Act, 1938: and
therefore, the present complaints are barred by law.
CRLM.C2663/2021 & CRL.M.C.2730/2021 : Paged of §7; 5" 714 L7
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() The alleged payment of Rs. 45 lakhs, by<ihe
complainants lo the accused persons, is inconsistent with
the alleged loan-cum-guarantee agreement. Further, the
complainants have also not been able to show how the
cheque amounts in question have been arrived at.

(d) Debt or liability in the present case is not a legal debt
or liability as the income-tax returns have nol been
atltached.  Further, the alleged loan-cum-guarantee
agreement is a sham document, full of inconsistencies.

(e) The complainants have noi approached the Court with
clean hands and the Court on this account, is mandated (o
entertain the defence of the accused persons.”

8. The accused persons i.e. the petitioners herein a]g,_io placed
reliance on the verdict of the Hon’ble High Court of Madras in “LGR
Enterprises & Ors. v. P. Anbuzhagan » 2019 (3) MLJ ( Crl) 423, 2
verdict dated 12.07.2019 as well as on the verdict of the Hon’ble
Kalaburgi Bench of the High Court of Karanataka, in case titled as
“Jahangir v. Sh. Farook Ahmed Razak »-(Crl Pet No. 201 21 3/20) a

verdict dated 06.07.21. _
9. Section 143A of the NI Act; 1881 prowdes to the effect:-

“S. 143 A: Power to direct interim compensaaon

" 1. Nowwithstanding anything coptained..in the Code of
‘Criminal Procedure, 1973, the Court mying an offence
under section 138 may ovder the drawer of the cheque to
pay interim compensation 1o the complamam’-

(a) in a summary trial or a summons case, where he pleads
not guilty to the accusation made in the complaint; and
(b) in any other case, upon framing of charge.

2. The interim compensation under sub section (1) shall not
exceed twenty peircent of the amount of the cheque.

r

CRL.M.C.2663/2021 & CRL.M.C.273012021 " P pf AR
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3. The interim compensation shall be paid within sixty days
Jrom the date of the order under sub section (1), or within
such further period not exceeding rthirty days as may be
directed by the Court on sufficient cause being shown by the
drawer of the chegue.

4. If the drawer of the cheque is acquitted, the Court shall
direct the complainant to repay to the drawer the amount.of.
interim compensalion, with interest at the bank rate as
published by the Reserve Bank of india, prevalent at the
beginning of the relevant financial year within sixty days
Jfrom the date of the order, or withing such further period
_not exceeding thirty days as may be directed by the Court on
sufficient cause being shown by the complainant.

5. The interim compensation payable under this section
may be recovered as if it were a fine under section 421 of
the Code of Criminal Procedure, 1973.

6. The amoun! of fine imposed undeyr section 138 or the .
amount of compensation awarded under section 357 of the
Code of Criminal Procedure, [973, shall be reduced by the
amount pazd or recovered as Interim compensazzan under
this section.’ '

10, The learned Trial Court v'ide;ji"ar%{_gréﬁfl 8 of its impugned order
observed to the effect:-

“8. It is important to understand the-inten! behind the
introduction of the said provision.fo-the Act. The object
and purpose of bringing the NI Act (Amendment) ‘Bill,
. 2018, reads as: " The Central Government has been
receiving several representations from the public including
trading community relating to pendency of cheque
dishonour cases. This is because of delaying taclics of -
unscrupulous drawers of dishonoured cheques due o easy
Siling of appeals and obtammg stay on proceedmgs o
Therefore, the present provision has been introduced with
a view fo provide relicf during the pendency of
proceedings, so that genuine complainants are not left
Validity '
unknown
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waiting for years on account of undue delays and dil_a{p{y
tactics of the accused.”

11.  Inter alia the learned Trial Court observed vide paragraphs 11
& 12 of its tmpugned order to the effect:-

“11. Further, a bare perusal of Section 143-A of the NI
Act reveals that, at the stage of awarding interim
compensation, the Court is not required to consider:the
strength of defence of the accused and the same is .
immaterial at this stage. Although, the argumenls led on
‘behalf of the accused may seem oftractive at the first
blush, the same cannot be gone into by the Counrt, at this
stage, as if would amount to a mini trial.

12. The accused persons have argued that the Courf'can
go into the contentions made by the accused persons in the
present - complaints, as the complaints are themselves
Sfraught with illegality. This Court is in vespectful
disagreement of this assertion. It is (o pertinent to reiterale
that once the Court has taken cognizance of the complaint,
and issued summons to the accused, the Conrt can only
look into the grounds raised above; by the accused, at the °
conclusion aof trial, -Going by the submissions of the
accused, if the Court. were to go into the legality and
maintainability of the complaint. al this stage, it would
amount lo reviewing its own order, which is not legally
permissible. Further, if the Court does look into the above
contentions, at this stage, it would defeat the very purpose
of the introduction of Section 143-A in the Act, whick'is to -
provide some vrelief and succour ‘to the genuine
complainants, who suffer the double-edged sword of loss
of cheque money as well the costs of litigation. Therefore,
the plea of defence raised by the accused as well as the
various grounds raised by the accused persons, in reply to .
. the present application, cannot be gone info, at this stage '
of the proceedings.”

Validity
unknown
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12.  Inter alia the learned Trial Court observed to the effect that
there is no authoritative pronouncement of the Hon'ble Supfeme Court
nor of this Cowrt on the interpretation of Section 143A of the NI Act,
1881 and there are divergent views of the High Court of Madras and
Chattisgarh High Court in relation to the nature of the provision i.e.
Sectionn 143 A of the NI Act, 1881 for whereas the verdict f Rajesh
Soni (supra) holds the use of the word “may” in Section 143A of the
NI Act, 1881 whereby the Court trying an offence under Section 138
bf the NI Act, 1881 has been empowered by the words “may order™
the drawer of the cheque to pay mtenm compensatlon to the
complainant in a summary trial or in SWMmoRs case where he pleads
not guilty to the accusation made in the.complamt and in any other
case upon framing of charge which interim compensation under sub-
Section (1) of Section 143 A of the NI Act, 1881 is not to exceed 20%
of the amount of the cheque to- bc dzrectory in nature, the yerdict in
LGR Enferprises & Ors. (supra) observes to' the effect that the said
provision is discretionary and-thie: learned Tnal Court observes vide
paragraph 13 of its impugned order to the effect that in view of the
light of the Objects and Re_asoﬁs'behiud introdﬁ,ction of this provision,

o

‘the provision seeins to have a mandatory effect.

13.  Inter alia the learned Trial Court observes to the effect that even

_if it is assumed that Section 143A of the NI Act, 1881 is discretionary

in nature, the Court is still clothed with the powers to grant interim
compensation to the complainant, after providing suffi clent reasons
and vide paragraph 14 of the impugned order, the learned Tnal Court

has abserved to the effect: -

CRL.M.C.2663/2021 & CRL.M.C.2730/202} : Page 8 of 57
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“14. Arguendo, going by the submissions of the accused, if ’
it is assumed that Section 143-A of NI Act is discretionary
in nature, the Court is still clothed with the powers to
grant interim compensation to the complainant, after
providing sufficient reasons. In the present complaint, the
Court finds it appropriate lo exercise its discretion in
Sfavoar of the complainants, for the reasons which will be
discussed now. It is admited by the parties that the
complainants and accused no. 2 and 3 “are relatives.
Moreover, it is not uncommon that relatives lend money fo
another relatives in cases of genuine need and sach
lending / grant of loan, does nol attract the vires of Punjab
Money Lenders Registration Act, 1938. Moreover, it needs
o be acknowledged that cefforts were made by the
complainany towards settling the above wmatters, in
Mediation on three occasions, bul the same could not bear -
frait, on account of the delay tactics of the accused
persons. As per the mandate of Section 143(3) of the
Negotiable Instruments Act, the Court shall attempt to

- dispose of the cases, within six months. However, in the

- present complaints, more than:teri months have already
elapsed, with no end in szght oo -

14, It was inter alia obscrved vlde paragraph 15 of the unpugned
order to the effect:- - L “

“15. On account of the aforementioned discussion, this
Court is of the considered opinion.that all the ingredients

of Section 1434 NI Act stand fulfilled qua the present

case. There is no reason why the benefit of Section 1434~

NI Act should not be accorded to the complainants in the
present case, especially when the legislature itself has laid

down a beneficial provision aimed at protectmg the
interest of the complainants.” .

15, The petitioners, vide the present petition infer alia contend to

the effect that the impugned order is neither tenable in law nor:on: v,

facts, that the learned Trial Court did not even consider that the

CI_IL.M.C.ZGGI!!ZGZI & CRL.M.C.2730/2021 . ) P'age’ 9af57



Validity
unknown

accused 1.e. the petitioners could have put forth their docurgents ie.
the admitted documents which could have been considered and dealt
with by the learned MM which would have negated even the admitted
documents such as bank statements, email, whatsapp chats and that the
learned Trial Court did not even think it fit to arithmetically calculate
the amounts in terms of the alieged loan agreement to make out
whether on the alleged date of the agreement i.e. 30.09.2020, the
amounts filled in in the cheque were actually due or outstanding from
the petitioners to the respondent no.2 nor did the leamed Trial Court
even consider that the respondent no.2 had concealed the factum of
having received substantial money from the petitioner nos.1. & 2.

16. It has also been submitted on behalf of the petitioners that the

learned Trial Court could have atleast called upon the respondent no.2

to respond to the documents filed by the petitioners or could have

directed the respondent no.2-to file the bank statements showing the
amount transferred to his bank account by the petitioner nos.l & 2 and

that the learned Trial Court 'iwrongly_"éésinﬁed that in terms of Section

"143A of the NI Act, 1881, the Metropolitan Magistrate is not required

to entertain any query, comcern, contention or submission of the
accused and has to mandatorily direct the payment of 20% of the

cheque amount without undértaking any other exercise even qua the

~aspect as to whether the complainant had played a fraud upon the

Court or had concealed the fact of having received substantial money

from the accused. The petitioners have further submitted that the

leamed Trial Court could have directed the respondent 66.2 to file

their bank statements and income tax returns to show the outstanding

CRL.M.C.2663/2021 & CRL.M.C.2730/2021 Page 10 of 57
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amount due against the petitioners and that the leamed Trial Court
acted as a mute spectator assuming that on an appllcat:t;n under
Section 143 A of the NI Act, 1881, the Magistrate was only required to
direct payment of 20% interim compensation and nothing else.

17.  Inter alia the petitioners contend that the learned Trial Court
failed to consider that the words used in Section 143A of thg NI Act,
1881 to the effect that the interim compensation under sub Section (1)
shalt not exceed 20% of the amount of the cheque, are not similar or
identical to the words used in Section 148 of the NI Act, 1881 to the
effect that the Appeliate Court may order the appellant to deposit such
sum which shall be a2 minimum of 20% of the fine or comjpiensation
awarded by the learned Trial Court in' the. case of an appeal by an

accused and thus, thereby, it was apparent that the legislature in its

wisdom had deliberately made the difference in the wordings that it

shall not exceed 20% as compared with it shall be a minimum of

20% to vest the dlscretmnary power- w1t11 the Trial Coutt o' consider

whilst adjudicating upon an apphcatron iirider Secnon 143A of the NI

Act, 1881 to firstly come to a finding based on reasons, justlfymg the

grant of compensation and secondly, if the complainant was able to

make out a case for the grant of compensation, then the pergentage of -

the compensation to be decided which was not to exceed 20% of the

cheque amount and that thus, it was for the Magistrate to give reasons

both whilst deciding to grant compensation and secondly whilst

deciding the quantum/percentage of the compensation.
18.  Inter alia it was submitted on behalf of the petitioners that the
learned Trial Court failed to consider that at the stage of Section 143A

CRL.M.C.2663/2021 & CRL.M.C.2730/2021 Page 11 of 57
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of the NI Act, 1881 the accused is deemed to be iﬁnocent and there is
no adverse finding apainst him as in the case of an appeal after
conviction and that therefore, there has necessarily to be a difference
in the grant of compensation at the appellate stage and at the initial

stage which differentiation is visible by the use of a different language

.in the provisions by the legislature thereby giving a discretion to the

Metropolitan Magistrate. Inter alia it was submitted on behalf of the
petitioners that the word “may’ used in Section 143A of the NI Act,

. 1881 vests discretion with the Metropolitan Magistrate and that the

award of interim compensation and that to the tune of 20% was

nowhere made mandatory in terms of Section 143A of the-NI Act, - .

1881.

19, The petitioners- have further sﬁbmitted that the vesting of
discretion in terms of Section 143A of the NI Act, 1881 with the
learned Trial Court by the legislature is to see that no frivolous,
meritless or undeserving complainants -get unnecessarily enriched at
the-cost of the innocent victims. Jnter alia the petitioners submit that
the leammed Trial Court failed to consider that there could be
unscrupulous litigants who might make false statements by concealing
and not stating that they have already received the monq}h;;;ﬁom the

accused or they might present the cheque which has aliié'ady been

"replaced by the accused with another cheque and in such,

circumstances, the accused at the stage of adjudication of the
application under Section 143A of the NI Act, 1881 could therefore
show the admitted and unimpeachable documents suchi:as bank

statements to prove the story of the complainant to be wrong which

CRL.M.C.2663/2021 & CRL.M.C.2730/2021 Page 12 of 57



could have been considered by the learned Trial Court and in gch
eventuality, no interim compensation aught to have been gﬁnted by
the learmed Trial Court to the complainant.

20. Inter alia the petitioners submit that the learned Trial Court
failed to take into account the factum that proceedings under the NI
Act, 1881 are not purely criminal proceedings and have a semblance
of a civil nature to 1t, in as much as, the accused Is required to disclose
its defence before the start of the trial and interim compensation can
also now be awarded and that thus, therefore it was incumbent on the
Trial Court to find out whether the amounts were due to. the
complainant having regard to the averments of the complainant as also
the averments in the documents relied upon on behalf of ﬂié accused.
It was also submitted on behalf of the petitioners that the intent behind
. insertion of Section 143A of the NI Ac;t, 1881 could never have been
to the effect that all cases filed under the NI Act be treated alike, in as
much as, each case is‘bound"t'ci"- d@ffé}'fand therefore, exercise of =
discretion by the Trial Coutt in"hécéssJa‘ry especially when such
discretion has not been taken away by the legislature by inserting
Section 143A of the NI Act, 1881 in any manner.

21.  Inter alia the petitioners submittéd that the learned T:Tial Court
did not take into account that the grant of interim compensation was
not mandatory and was in fact for proceedings where the trial would
take time and in the instant case, the trial was also proceeding at a
rapid pace. It was further submitted on behalf of the petitioners that .
the learned Trial Court was not correct in observing that at.tl}c stage of .

awarding interim compensation, the Court was not réquired to
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consider the strength of the defence of the E;ccused or that it was
immaterial at this stage or that the arguments addressed on'behalf of
the accused could not be gone into by the Court and that considering
the same would amount to a mini frial. .

22. - Inter alia, the petitioners submit that the learned Trial Court had
wrongly observed that once the Court had taken cognizance, issued
summons, the Cowt could only Iool;: mto the grounds raised by the |
accused at the conclusion of the trial and that the Trial Court had
wrongly observed that if the Court was to go into the
legality/maintainability of the complaint at this stage, it would amount
to review of its own order which was not legally permissible. Inser
alia, the petitioners submitted that the learned Trial Court had wrongly
observed that all the ingredients of Section 143A ot-" the NI Act, 1881
were fulfilled in the present case and had wrongly observed that
mediation could not be fruitful due '.tq ‘_.the' dilatory tactics of the
petitioners. : B2

23.  The petitioners ﬁ_lrth;ér sﬁbiﬁif- :fhéi’ :the learned Trial Court did
not' give any reason on the merits of the case justifying the award of
interim compensation to the cogipla.inapt{respéijdent no.2 and that the
impugned order was thus a noﬁ—épeakiné' order and was liable to be set
aside and that the leamed Trial Court did not even deéff‘with the
response and contentions raised by, the petitioners. The said
submissions that the petitioners have made through the petition relate
to the merits of the complaints and arithmetical calculations with it
inter alia being submitted that whereas the complainant in CC No,CC
NI Act 100-20 had alleged that a sum of Rs.1043110.17 was due till

CRL.M.C.2663/2021 & CRL.M.C.273012021 . ’ _ Page14of 57
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30.09.2020 and in relation to CC No.CC NI Act 12-20had contended

!

that a sum of 17;_3.1738517.04 was due from the petitioners thereof and
the total amount thus became payable 'By Vinod Tondak and Kunti

Devi arrayed as petitioner nos.2 & 3 to both petitions worked out to

Rs.2781627.21, in reality the amount paid by the petitioner nos.1 & 2
to the respondent and his wife after 01.12.2019 tiil 30.09.2020 was
'Rs.3770000 by way of bank -transfers excluding cash paid to the

respondent no.2 and details of the bank statements were submitted by

the petitioners to the effect:- ‘
“(a) From Bank Account of Petitioner no.1 Company to the Bank

Account of Mr. Suneel Suryavanshi /Respondent no .2

S. No. Date Amount - Bank .

<L 06,12.19 2,50,000/- . Canara

2, 17,0].20 {,00,000/- Canara

3. 05,03.20 2,00,000/- -|. . Canama
Total 5,50,000/-

(b) From Bank-Account of Peutmner: no. 1 .Company to the Bank
Account of Mrs. Savita Suryavansfn / Wlfe of Respondent 70, 2

S.No. | Date Amount Bank
1. 04.,01.20 1,00,000/- Canara
2. 17.01.20 :1,00,000/- - Canara’

Total * 2,00,000/~

(¢) From Bank Account of Petitioner no. I Company to;?j:he Joint
Bank Account of Mr, Suneel Suryavanshi / Respondent ne .2 and

Mrs. Savita Suryavanshi / wife of Respondent no .2

S.No. Date Amount Bank :
1. | 280520 2,00,000/- Deutsche ’
2. 28.09.20 .|  2,00,000/- Deutsche
3. | 28.09.20 | 9,50,000/- Deutsche _.Jgi- - .. .
4. 28.09.20 8,00,000/- Deutsche B
CRL.M.C2663/2421 & CRL.M.C.2730/2021 Page 15 of 57
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5. | 28.0920 |. 2,00,000X Deutsche
Total - 23,50,000/- Deutsche

sl

(d) From Bank Account of Petitioner no. 2 (Mr. Vipin Tondak) to
the Bank Account of Mr. Suneel Suryavanshi / Respondent no .2

S.No. Date Amount .Bank
l. 06.12.19 2,50,000/- HDFEC
2. (5.03.20 2,00,000/- HDFC
3. 24.03,20 1,50,000/- HDEC ’
Total 6,00,000/- - |

(e) From Bank Account of Petitioner no. | Company to the Bank
Account of M /s.Share Corp Investment Pvt. Ltd., Company of
Mr.Suneel Suryavanshi / Respondent no.2 and Mrs. Savita
Suryavanshi / wife of Respondent no. 2

SNo.| Date Amount Bank 4
1. 28.09.20 70,000/- Deutsche :
Total 70,000/-

24.  The petitioners submitted further that there was no legal liability
of the petitioners towards the respOndcni:‘no.Z‘, in as much as, the
amount paid by them was in excess of thé, amount receivedifrom the

respondent no.2 and his wife. The petitioners also submitted that the

learned Trial Court could have called for a rejoinder from the

complainant in response to the contentions and facts raised by the
petitioners. The petitioners further submitted. that in terms of the bank
statements that have been put forth by the petitioners, .an excess

payment of Rs.773540 has been paid by the petitioners to the

-respondent No.2 and thus, the respondent no.2 was not entitled to any

compensation whatsoever.

7 s
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25.  The petitioners also submitted that the learned Trial Court failed

to consider that in terms of Section 3 of the Punjab Registration of--

Money Lenders Act, 1938, lending money with interest is prohibited if
the money lender is not registered and does not have a licence and in
as much as, the terms ;)f the alleged agreement relied upon on behalf
of the respondent no.2 indicate that he is in the business of money
lending, the said alleged transactions fall within the ambit of:the bar of
the Punjab Registration of Money Lenders Act, 1938 and th'at the loan
was not a friendly loan as given to the petitioners but was allegedly a

commercizal loan.

26. inter alia, the petitioners submitted that the learned Trial Court

had not considered that the respondent np.2 had only.‘made an
allegation of a sum of Rs.5340000 being the cutstanding amount as on
30,09.2020 but did not bifurcate the amotnt of the interest-cum-
principal amount and thus, the calculation even in relation to the
interest amount made by -the respondent no.2 was incqg;ect. The
petitioners further submitted that thé_‘ 1';3é1‘;16d ‘Trial Cc;ur'tf:;failed to
éonsider that the issuance of the directions for payment of interim
compensation .Is within the discretion of the Court and has to be

exercised in an objective manner.,

. 27.  The petitioners further placed reliance on the verdict of the

Hon’ble High Court of Madras in LGR Enterprises & Ors. (supra) to
submit to the effect that the provision of Section 143A of the NI Act,
1881 itself indicates that the discretion is vested with the Trial Court

and that it is not necessary that in all cases the Trial Court must

T
L=
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that such a direction should be given only on a case to case basis by
taking into consideration the facts of each case since making the
provision mandatory, would have directly affected the fundamental
right of an accused person to defend himself in a criminal case.

28.  The submissions raised on behalf of the petitioner have been
vel?emently opposed on behalf of the respondent no.2 submitting to

the effect that there is no infirmity whatsoever in the impugned order

_of the learned Trial Court and that no discretion whatsoever is vested

. in the Trial Court in view of the provisions of Section 1434 of the NI

Act, 1881 and that thus, the interim compensation awarded to the
extent of 20% of the cheque amount has rightly been awarded by the
learned Trial Court. : e A

29.  During the course of submissions, it was inter alia also
submitted on behalf of the respondents that the averments made in the

complaint by the respondent no.2 ifsélf brought forth the veracity of

. the complainant’s version as set forth through the complaint.

oTho

30. The respondents also placcd rellance on the observations of the -

Hon’ble High Court of Chattisgarh in Rajesh Soni (supra) to contend
to the effect that_the provisions of Section 14,3A of the NI Act, 1881
are mandatory.

31. Submissions were also made on behalf of the State. ..

32, It is essential to advert to the observations of the Hn:ﬁ_u?ble High

Court of Chattisgarh in Rajesh Soni (supra) wherein, i1t was observed
vide paragraphs 9 to 19 to the effect:~ |

“9. Before adverting 1o the submission made by learned
counsel for the pelitioner, it Is exped;em o see thatyaims

R

CRL.M.C.2663/202] & CRL.M.C.2730/2021 Page 18 of 57



ﬁw um1

L5)0 61 93eg : TZRTAELT YN THD B 1T0TET D' W TUD

LMOLRUN
Lupiren
. Buo;B JuDWIDIIL00 2y7 JO 150401U1 DY) 2411025 O) WD DY1 H1IM
QIO 60°[( 4O 2240f O1U3 21D YIIYM “[9Q] '19Y papuduip
soYf 24mipI8130) 2y Udyfbadsy] Anowoysip anboyo yInosy:
stuzpdioad nfiy8it 01 $28S0] Mfmbiui SaSRDD 10Y1 SYIAIDD
SNonusSuISIp Ut 23p3us oym 2ppdy Jo ssaooud anp oy fo
stainpfop isuip8o uoiups fiySit usard soy pup adpospuny

. DIOOUIOD UDIpUf 2y Ul 9]04 [onuvisqrs v padvyd soy
TS’.S’?*J-”V Y1 1047 4VRD ST 1 I8 1OF 3y JO Y Ep] UoNag
papuswiy Su [fam So [9R[ 10§ i fo josntad wodsy gr-

. Hioto0s

oy JOo S401008 am;onpo,zd oy 07 Supupuwyf pua;xa o
onuinos 07 ‘syuvg Suppnpour ‘suonmnsit Suipus; Sutmopo
Ag [Di5u28 W 2o45100 puv dppd; dipy pupr sanboyd
Jo dupgipado syt uaq;ﬁ'ua,as iim siauipuawo pasodoid ay |
ABuou puy duity 2408 PIROM YI1ym UODIIY ADSSaHUN
puv .mo;om.g[ 33:9.moowp .0} pup Sanbayd painouoysip
Jo saadiod o1 fotjaq apiaoad o1 sU 08 saso2 anovioysip anbaiyo
Jo uopmjosat jouyf ur dvjap onpun fo anssy ayr ssadppy
01 M3I& D YNM 12y pios oyl puawn o pasododd st i o7
- ‘SUOLIDDSUDAY
anbays fo duoups ayy asiuodduion sopp yong snbays ay)
SO anpoa oy az1pa4 01 SBULPsas04d 14n02 Ul Sanosad pup
WY IQDAAPISUOD PUILS 0] SUY OYm INDIYD PanoUoysIp
p jo eadpd ays o) pasnoo S} aousnfup 'styy Jo jnsad
v Sy “s8uipsssord uo Ams Swuwiqo puv sppaddp fo Suyif
Aspa o1 anp sonbayo painonoysip fo SidMpip snomdniosun
fo sonovr Appap fo asnpoag. St OSIYJ 'SASVO  ANOUOYSIY
onbayo Jfo Aouspusd o1 Bupypps  Apunuwnuos  Sujppdy
Bugpnpou oyqnd oY1 wiodf suoypyuaseddo [o.1oa5 Buia1aoa.d
U23Q SDY JUBUUADAOL) 041UBD) Yy ‘4dremoly Sanbayo fo
MOUOYSIP J0 2ouaffo 2y 01 Sunvjad sasvo fo jusodsip dpaads
‘DY AU} ‘DP1004d 07 s OS5 ULty 07 U4 U0 PaputID 124
soy 1y pios sy ‘sanbay) puv aBupyoxy 0 syig ‘SaION
AIOSSTUOA ] 01 Sulivjas mp} ay) pusid pub auifdp o) parvus
- Soar (Y oY1) 18989 1OV Siupwngsuj ajqunoseN aif,,

——A2PUN SO -SPO2L YILYA '[O9 [
‘ 90y oY1 fo YEp [ u01199S f0 uoisinoad papuaup J0 122{qo puw



~RTEY,

Validity
unknown

?'Q?m IM‘R?:’J"

JC

CRL-M.C.2663/2021 & CRIL.M.C.2730/2021

with increasing the efficacy and expediency of proceedings
under Section 138 of the Act, 1881. Section 1434 of the Act,
1881 stipulates that under certain stages of proceedings
under Section 138 of the Act, 1881, the Court may order for
the drawer (o make payment upto 20% of the cheque
amount during the pendency of the matter. The order under
Section 1434 of the Act, 1881 can be passed only in
summary trial or a summons case, where he pleads not
guilty lo the accusation made in the complaint, in cmy the

case upon Jraming of charge. _

11. From perusal of Section 1434 of the Act, 1881, it is
quile evident that the act has been amended by gramting
interim measures ensuring that interest of complainant is
upheld in the interim period before the charges are proven
against the drawer. The intent behind this provision is to
provide aid to the complainant diring the pendericy of
proceedings under Section 138.0f the Act, where he: is
already suffering double edged sword of loss of receivables
by dishonor of the cheque dand the subsequent legal costs in
pursuing claim and offence. These amendments would
reduce pendency in couris becadse of the deterrent effect on
the masses along ensuring certainly of .process that was
very much lacking in-the pasi; especiglly enforced at fey

“stages of the proceedings:.under: the Act. The changes

brought forth by way of the ‘2018 amendment %% the
Negotioble Instruments Act, 1881 are substantial in nature
and jfocus heavily on upholdmg !he zmere.S‘!.s of the
comp!amam.s in such proceedings. . : -

12. From perusal of the amended provision of Section 1434
of the Act, 1881, it is clear that the word ‘may’ used is

beneficial for the complainant because the complainat.has

already suffered for mass deed commitied by the accused by
not paying the amount, therefore, it is in the interest of the
complainant as well the accused if the 20% of the chegue
amount is 10 be paid by the accused, he may be able to
utilize the same for his own purpose, whereas the accused

P A poameer g
SR R g

will be in sqfer side as the amount is already a’eposzted in.

3
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determinating effect. The courts have jfurther to consider the
subject maller, the pwpose of the provisions, the object
intended (o be secured by the statute which is of prime
imporiance, as also the actual words employed.”

14. The Supreme Court in Surinder Singh Deswal alias
Colonel S.S. Deswal v. Virender Gandhi , has examined
provision of Section 148 of the Act, 1881 and held that it is
mandatory provision. The rvelevant para of the judgment is
reproduced below:

“8. Now so far as the submission on belm{fr of the Appellants

-that even considering the language used in Section 148 of

the N.I. Act as amended, the appellate Court “may” order
the Appellant 1o deposit such sum which shall be a minimum
of 20% of the fine or compensation awarded by the trial
Court and the word used is not “shall” and therefore the
discretion is vesied with the first appellate court to direct

the Appellant - Accused to deposit such sum and“the -

appellate court has conswrued it as mandatory, which

according to the learned Senior Advocate for the Appellants

would be contrary to the provisions of Section 148 of the
N.I Act as amended is conterned;-considering the amended
Section 148 of the N.1. Act as a whole-1o be read with the
Statement of Objects and Reasons of the amending Section

148 of the N.1. Act, though it is-trie that in amended Sectzan '
148 of the N.I. Act, the word used is “may”, it is generally -

to be construed as a “rule” or “shall” and noi to direct 1o
deposit by the appellate court is.an “exception for which
special reasons are lo be assigned. Therefore amended
Section 146 of the N.I. Act confers power upon the Appellate
Court to pass an order pending appeal to direct the

Appellant-Aceused 1o deposit the sum which shall ript-be~-.

less than 20% of the fine or compensation either on an
application filed by the original complainant or 'even on the
application filed by the Appellant-Accused Under Section
389 qf the Code of Criminal Procedure-to suspend the
sentence. The aforesaid is required to be construed
considering the fact that as per the amended Section 148 of

b
Y
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the NI Act, a minimum of 20% of the fine or compensation
awarded by the trial court is directed o be deposited and
that such amount is to be deposited within a period of 60
days from the date of the order, or within such further
period not exceeding 30 days as may be directed by the
appellate court for sufficient cause shown by the Appellant.
Therefore, if amended Section 148 of the NI Act is
purposively interpreted in such a manner it would serve the
Objects and Reasons of not only amendmeni in Section 148
of the NI Act but also Section 138 of the NI Act
Negotiable Instruments Act has been amended from time (o
time so as to provide, inter alia, speedy disposal of cases
relating 10 the offence of the dishonoured of cheques. So as
" lo see that due to delay tactics by the unscrupulous drawers
of the dishonoured chegues due (o easy filing of the appeals
and obtaining siay in the proceedings, an injustice was
caused to the payee of a dishonoured cheque who has to
spend considerable time and resources in the court
proceedings 1o realise the value-of the cheque and hiving
observed that such delay has compromised the sanciity of
the cheque transactions, the Parliament has thought it fit to
amend Section 148 of the NI Act: Therefore, such a
purposive interpretation would bein furtherance of the
Objects and Reasons of the amendmem in Section 148 of the
N.I Act and also Section 138 of the'N.L Act.”

W

15, The Hon'ble Supreme Court in G.J. Raja v. Tegiraj
Surana , has examined the amended Section 1434 of the
Act, 1881 and held that it is prospective effect and not
retrospective effect. The relevant pava of the judgment is
reproduced belfow.—

- I8, It must be stated that prior to the insertion of Section

© ]43-A In the Act there was no provision on the statute:book
whereunder even before the pronouncement of the guill of
an accused, or even before his conviction for the offence in
guestion, he could be made to pay or deposit interim
compensation. The imposition and consequential recovery
of fine or compensation cither through the modality of

Validity .
unknown - R

‘w}{ Mj""‘ - CRL.M.C.2663/2021 & CRL.M.C.273012021 Page 24 of 57

MALICTRA,



Validity
Ln knowrl

p'é'““ﬁ’ Rﬁ‘u"’

CRL M.-C.2663/2021 & CRL.M.C.2736/2021

Section 421 of the Code or Section 357 of the code could
also arise only afler the person was found guilly of an
offence. That was the status of law which was sought to be
changed by the introduction of Section 1434 in the Aci. It
row imposes a lability that even before the pronouncement
of his guilt or order of conviction, the accused may, with the
aid of State machinery for recovery of the money as arrears
of land revenue, be forced to pay intevim compensation. The
person would, theréfore, be subjected to a new disability or
obligation. The situation Is thus completely different from
the one which arose for consideration in ESI Corpn. v.
Dwarka Nath Bhargwa, (1997) 7 SCC 131 &

23. In the ultimate analysis, we hold Section 1434 1o be'

prospective in operation and that the provisions of said
Section 1434 can be applied or invoked only in cases where
the offence under Section 138 of the Act was committed
afier the introduction of said Section 1434 in the statute
book. Consequently, the orders passed by the Trial Coupt as
well as the High Courl are required to be sel aside. The
money deposited by the Appellant, pursuant to the interim
direction passed by this Court, shall be returned to the
Appellant along with interest accrued thereon within two
weeks from the date of this or d@r a '

26. Therefore, the word * may be treated as “shall” and is
not discretionary, but of direciory in nature, therefore;.the
learned Judicial Magistrate First Class has vightly passed
the interim compensation in favour of the complainant, -

17. In L.G.R. E:uerprisés (Supras), the Hon'ble Mudras
High Court held as under:—

“8, Therefore, whenever the trial Court exercises its
Jurisdiction-under Section 143A(1) of the Act, it shall récord
reasons as (o why il directs the accused person (drawer of
the cheque} (o pay the interim compensation 10 the
complainant. The reasons may be varied. For instance, the
accused person would have absconded for a fonglxme and
thereby would have profracted the proceedings or the

vyt
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accused person would have intentionally evaded service for
a long time and only afier repeated altempis, appears before
the Court, or the enforceable debt or liability in a case, is
borne cut by overwhelming materials which the accused
person could not on the face of it deny or where the accused
person accepts the debt or liability partly or where the
accused person does not cross examine the witnesses and
keeps on dragging with the proceedmgs by filing one
petition afier another or the accused person absonds and by
virtue of a non-bailable warrant he is secured and brought
before the Court afier a long time or he files a recall non-
bailable warrant petition after a long time and the Court
while considering his pefition for vecalling the nonbailable
warrant can invoke Section 143A(1) of the Act. This list is
not exhaustive and it is more illustrative as to the various
circumsiances under whick the tial Court will be justified
in exercising s jurisdiction under Section 1434(1) of the
Act, by directing the accused person to pay the interim
compensation of 20% to the complainant. | -

9. The other reason why the order of the trial Cowrt under
Section 1434(1) of the Act, should coniain reasons, is
because it will always be subjected 10 challenge before this -
Court. This Court while considering the petition will only
look for the reasons given by the Court below while passing
the order under Section 1434(1) of the Act. An order that is
subjected 1o appeal or rvevision, should always be sz.pporled
by reasons. A discretionary order without reasons is, on the
face of it, illegal and @ will -be set aside on that ground
alone.”

18. The judgment cited by learned counsel for the petitioner
also indicates that the Judicial Magistrate First Class has lo
pass a reasoned order for delermining quan!u;gb of
compénsation, which is payable lo the victim-looking 10 the
Jacts and circumstances each case, but does not suggest any
lota that grant of compensation as per Section 1434 of the
Act, 1881 is of discretionary in nature.
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19. From perusal of provisions of the Act, 1881 considering } '
the aims behind object of the Act, 1881 and the law laid
down by the Supreme Court, I am of the considered view
that the amendment in Section 1434 of the Act, 1881 is
mandaltory in nature, therefore, the learned Judicial
Magistrate First Class has rightly passed the order of
interim compensation in favouwr of the vespondent and has
not commiited any irregularity or illegality in passing such |
order. The learned 11 Additional Sessions Judge has also
not committed any irregularity or illegality in rejecting the
revision filed by the pen'tioner, which warrants any
m:ery‘erence by this Court.”

33. Vlde the observations in LGR Enterprises & Ors. (supra) relied
upon on behalf of the petmt:oners, it was observed to the effect:-

“S. The next question that arises for consideration is the
manner in which this provision is 1o be pui into operation in
the pending proceedings. It will be relevant to extract
Section 1434(1) as follows: -

“1434.(1) Nowwithstanding anything contained in the Code
of Criminal Procedure, 1973, the Court trying an offence
under Section 138 may order the drawer of the chegque o
pay interim compensation (o the complainant- (a) in a
suminary trial or a suminons case, where he pleads not
guilty to the accusation made in (he complam! and (b) in
any other case, upon framing of charge.”

6. A reading of the above provision .ma}ces it clear that the
Court trying an offence under Section 138 of the Negotiable
Instruments Act “may" (emphasis supplied) order the
drawer of the cheque fo pay interim compensation lo the
complainant. The provision iself shows that the discretion
is vested with the Trial Court to divect interim compensa!zon '
lo be paid by the complainant. It is not necessary that in all
cases, the udal Court must necessarily direct the
complainant (o pay interim compensation and such a
direction should be given only on a case to case basis, by

Validity laking into consideration the facts of each case. The
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circumstances under which the trial Court will be justified
in exercising its jurisdiction under Section 143A(1) of the
Act, by directing the accused person (o pay the interim
compensatzan of 20%.10 the campt'amam

9. The other reason why the order of the vial C‘ourz una'er
Section 1434(1) of the Aci, should contain reasons, is
because it will always be subjected 10 challenge before ihis
Court. This Court whfle co:ism‘ermg the petition will only
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before the Court after a long lime or he files a recall non-
bailable warrant petition after a long time and the Court
while considering his petition for recalling the non-bailable
warran! can invoke Section 143A4(1) of the Act. This list is
not exhaustive and it is more illustrative as to the various
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circulate a copy of this order to all the Subordinate Courts |
through the Judicial Academy. Consequently, connected
miscellaneous petitions are closed.”

34. The observations in LGR Enterprises & Ors. (supra) were
referred to in paragraphs 18 & 19 of the verdict of the Hon'ble High

Court of Bombay in “Nurallah Kamruddi Veljee V. Farid Veljee”

2019 SCC OnLine Bom 1537 with observations in paragraph 18 & 19
of the said verdict making reference to observations in paragraph 6 of

LGR Enfterprises & Ors. (supra) to the effect:-

“18.. The learned Counsel for the petitioner has- also
placed reliance on the judgment of Madras High Court in
the case of LGR Enterprises v. P. Anbazhagan in Cr.O.P.
No. 15438 of 2019. The ratio laid down by the Single
Judge of the Madras High Court would not be applicable
to the case in hand since the case before the Madras High
Court was in respect of Section 1434 of the Act which
empowers the Courl (o direct intérim compensation while
trying an offence undeyr Section 138 of the Act. Para 6 of
 the judgment reads thus:- .

“6. A reading of the above prowswn “makes it clear that
the Courl trying an oﬁ%nce under Section 138 of the
Negotiable Instruments Act “may” (Emphasis supplied)
order the drawer of the cheque fo pay interim
-compensalion to the complainant. . The provision itself

 shows that the discretion is vested with the Trial Court to
direct inferim compensation to be paid by the
complainant, It is not necessary that in all cases, the trial
Court must necessarily direct the complainant to pay
interim compensation and such « direction should be
given only on a case to case basis, by takmg”’mto
consideration the facts of each case. The Ieg;st'ature had
intentionally not used the word “shall”, since it wonld
have prevented the -gccused persons, even in genuine
cases, front defending themselves without paying 20% as

CRL.M.C\2663/2021 & CRL.M.C.2730/2021 Page 31 of §7
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(‘ : “9. Now so far as the submission on behalf .of the
appellants that even considering the language used in
Secrion 148 of the NI Act as amended, the appellaie.
Court “may” order the appellant to deposit such sum
which shall be a minimum of 20% of the fine or
compensaaon awarded by the trial Court and the word
used is not “shall” and therefore the discretion is vésted
with the first appellate court to direct the appellant -
accused to deposit such sum and the appellate conrt has
consrmed it as mandntory, which according to the learned
Senior Advocate for the appellants would be contrary to
the provisions of Section 148 of the N.I, Act as amended is
concerned, considering the amended Section 148 of the
NI Act as a whole io be read with the Statement of
Objects and Reasons of the amending Section 148 of the
N.L Act, though it is true tha! in amended Section 148 of
the N.I Act, the word used i zs “may”, it is generally to be
consirued “as a “rule” or. “shall” and not to direct to
deposit by the appellate court is an exception for which
specml reasons are 1o be asszgned

. Therefore amended - Sectwn A48 of the N. I Ac!
canfers power upon the Appellate Court to pass an order
pendmg appeal to dirgct the Appe!lant Accused to deposit
the sum which shall not. be ess. than. 20% of the fine or
.compensatmn either on an application filed by the aﬂgmal
complainant or even on the application filed by the

Appellant Accused under Section 389" of the Cr.P.€: to- -

suspend the sentence. The aforesaid is required % be
construed considering the fuct that as per the amended
Section 148 of the N.1. Act, a minimum of 20% of the fine
or compensation awarded by the trial court is directed fo
be deposited and that such amount is to be deposited
within a period of 60 days from the date of the order, or
within such further period not exceeding 30 days asimay
be dmzcted by the appellate court for sufficient cause
skown by the appellant.
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interim compensation amount o the complamant. Thzs /’
would have directly affected the fundamental right of an
accused person to defend himself in a criminal case. This
is the reqson why the legisiature had thoughtfully used
the word “may” under Section 143A(1) of the Negotiable
Instruments Act. Thevefore, it is nol possible to read, the
word “shall” into the word “may” wkack is used in the
provision.” ' i* '

19. It has been observed by the Madmslegh Court that
as per Section 1434 of the Aci, discretion is vested with
the Trial Court to dirvect interim compensation (o be paid
to the complainant which would be given only on a case
to case basis by taking into consideration the Sacts of
each case. It is observed that the) legislature has
intentionally not used the word “shall ? since i would
have prevented the accused persons, even in genuine
cases, from defending themselves’ wzthout paying 25% as
interimt compensation amount to the complainant. It is
not the case in hand. The petitioner herein has been
‘convicted and while in appeal, ‘the learned Additional
Sessions Judge in view of the judgment laid down by the
Supreme Court in case of Surmder Singh Deswal (supra)
rightly exercised her ;unsdtctmn in directing payment of
compensation as above, The ;rdtio, therqfore, can be
distinguished accordingly. ", " |

I

f ‘
which judgment thus, clearly distinguishes the- provisions 6f Section

) 143A of the NI Act, 1881 and the provisions 0f|Section 148 thereof.

35. - As regards the import of Section 148 of[ the NI Act, 1881 and it

belng directory or mandatory, the matter is 110 longer res integra in -

. wew of the verdict of the Hon'ble Supreme Court in “Surender Singh

Deswal @ @ Col. 8.5, Deswal V. Virender Grmdhz ”in Crlmmai Appeal

Nos.917-944 of 2019, whereby the Hon’ble Supreme Court has

‘observed vide paragraph 9 thereof to the e:f'f.ectl -

[
' '

" . r«éﬂw
dr
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§ .
Therefore, if amended Section 148 of the N1 Act is’
purposively interpreted in such a manner it would serve
the Objects and Reasons of not only amendment in Section
" 148 of the N.I. Act, but also Section 138 of the N.I. Acl.
Negotiable Instruments Act has been amended from time
to time so as lo provide, inter alia, speedy disposal of cases
relating to the offence of the dishoroured of cheques: So
as lo see that due to delay tactics by the unscrupulous
drawers of the dishonoured cheques due to easy filing of
the ‘appeals and obtaining stay in the proceedings, an
injustice was caused to the payee of a dishonoured cheque
who has to spend considerable time and resources in the
court proceedings to realise the value of the cheque and
having observed that such delay has compromised®the
sanctity of the cheque transactions, the Parliament has
tkougkt it fit to amend Sectwn 148 of the NI Act.

Tfierefore such a purposive inferpretation would be

" in furtherance of the Objects and Reasons of the

amendment in Section 148 0f the N. I Act and also Sec 138
of the NI Act.” o .

36. The verdict in Nuallah: Kamriddi Veljee (supra) thus,
observed vide paragraph 14 thereof to the cffcct -

“14. The Hon'ble Sz.'preme Court has also observed that the

word “may” appearing in Section 148 of the Act as
amended be construed as a “rule” or “shall” and npt to.. .. ..
direct to deposit by the Appellate Couit'is an exceptiof for

which special reasons are fo be assigned. "

37. The verdict of the High Court of Karnataka Kalaburagi Bench

in “Jahangir Vs. Faroog Ahmed Abdul Razak” in Criminal Petition
n0.201213/2020 dated 06.07. 2021 observed vide paragraph 9 to the -
effect:- -

“9. Section 1434 (1) is not a mandatory provisions and it

says that Court may order the drawer of the chegue to pay
Validity _
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the interim compensation as per conditions stipulated there
under. So it is evident that the power under Section 1434 is
vested with the learned Magistrate (o be exercised
Judiciously after recording the plea and it is not mandator/
but the learned magisivate is required lo exercise his
Jjudicious discretion under Section 143 A of the Act. But in
the presen! case, the impugned order disclose that.the
learned Magistrale has not even applied his mind and in a
mechanical way as per the mandatory provisions of Section
143 A he has directed the accused to deposit 20% of the
cheque amount. The provisions of Section 143 A are not
mandatory bul the discretion was given to the inagistrate fo
be exercised judiciously. In the insiant case though
application was filed prior to the accusation it should be
heard only after the accusation but after giving proper
opportunity. Admittedly the accused/ petitioner herein has
submitted his objections to the said applicants and the
learned Magistrate has not passed any speaking order and
in a mechanical way he directed the accused /petitioner
herein to deposit 20% of the cheque amount. The entire
approach of the learned magistraté is against the settled
principles of ratural jusiice and he did not even passed a
summary speaking order giving reasons for passing such an
.order. The owrder itself disclose that he carried on
impression that Section 143 (4)-of the Act is-a mandatory
provision of law but ignored the fact that the word used in
the Section is ‘may’ and not 'shall’ which gives a discretion
10 the Court lo be exercised in a judicious way. Hence, the -
entire approach of the learned magistrate is against the
setiled principles and -the impugned order- calls for
interference.

Accordingly, I proceed to pass the following:
ORDER
The petition is allowed.

s

- P S

The impugned order passed by the learned I Addl.
Civil Judge and JMFC-I at Vijayapura in C.C.No.3049/
2019 dated 18.11.2020 is quashed.
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clauses used by the Legislamre while drafling these two :."secrio,ng, :
provide iniernal aid 1o undersiand the sections.

No.

Section 143-4 of the N.I. Act]

Section 148 of the N.1. Act

i

The order of payment of inferim
compensation,

The order of depositing the sum out of
fine or compensation.

Upper limit Is maximum 20% of
the chegque amount.

Lower [imit is minimum 20% of 1h
amount of fine or compensation,

The order is of payment madd The Court may direct to release th

directly to the complainant.

amount which is deposited to :J:j.
complainant,

If the order of payment is made,
the accused shall pay within &
period of 60 days and for special

reason, further 30 days hencq -

within 90 days. .

Same provision ix made. Maximum 60
days and for special reason, further 30
days for depositing the amotint,

{i) In summary Irials af the stage
of plea if not pleaded guilty.

The order directing to deposit ihe
money can be passed any time turing,
the appeal.

(iy)

upon framing of charge in an)
gther case.

Sub-section (4) of 143-A state
about recovery of the money wil
interest from the complainant il
case of acquitial of the accused
within a period of *60 days o
maximum 90 days.

In proviso of section 148, similaif
.. gra'\}_iql_'qn‘; is made for the recovery of
;! 'r};bn‘éj"_"f with Inferest from (he

complainant in case of acguitial of the

accused within a period of 60 days or
maximum 90 days.

Sub-section (3) of section 143-4,

the provisions af recovery oﬂ

interim compensalion shauld be a
if a fine under section 421 of the

Cr.P.C.

No'such provision is mentioned but i
be governed by the provisions of Code
of Criminal Procedure.

bring forth the apparent difference under Section 1'43A and 148 of the
NI Act, 1881, b
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Undoubtedly, vide paragraph 21 and 22 of Surinder Singhi Deswal
alias Colonel S.8.Deswal & Ors. Vs Virender Gandhi & Any. (2020)
2 §CC 514, it was observed to the effect:-

“21.Insofar as the judgment of the Bombay High Court in
Ajay Vinodchandra Shah (supra) which has been relied
by the learned counsel for the appelians, it is sufficient-to
observe that the High Court did not have benefit of
judgment of this Court dated 29.05.2019 in Surinder
Singh Deswal’s case. The judgment of the Bombay High
Court was delivered on 14.03.2019 whereas judgment of
this Court in appellants’ case is dated 29.05.2019. In view
of the law laid down by this Court in Surinder Singh
Deswal’s case decided on 29.05.2019, the judgment. of
Bombay High Court in Ajay Vinodchandra Shah’s case
cannot be said o' be a good law insefar as consequernces
of non-compliance of condition of suspension of sentence
is concerned.

22. It is further to note that even Bombay Hzgh Court while
modifying the direction to deposit 25% of the amount of
total compensation dirvected the accused to deposif 20/ o .
the amount of compensanon within 90 days

Thus, it is only the obsewatmns :in paragraph 25 of Ajay
Vinodchandra Shah Vs State of Maharasthva & Anr. (supra) which
read to the effect:-

“25. Thus, the condition lmpo&'ed al the time of pendmg
appeal of the payment of the amoun! of compensation
should not curtail the liberty of the appellant/accused.
Such condition if not fulfilled, then, amount is recoverable .
Sinally, if the conviction is maintained. The amount can be
recoverable with interest. If’ conviction is confirmed, the
order of a higher rate of interest or commercial rate of
interest, may be passed; or in default maximum sentence
may be imposed. Moveover, the fine or compensation is

Validity
unknown
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made recoverable as per the provision of section 421%gf %’
Code of Criminal Procedure.”

which have been set aside as not being good law in so far as the
consequences of the non-payment of the amount under Section 148 of
the NI Act is concerned. That in so far as Ajay Vinodchaggra Shah
(supra) states the distinction between Section 143A and Section 148
of the NI Act, i cannot be ignored nor can il be overlooked that the
observations therein in relation lo the distinction between Section
1434 and Section 148 of the NI Act were not set aside by the

Hon’ble Supreme Court, | |
39. That Section 143A of the NI Act, 1881 is brought into play
during trial is apparent throﬁgh the provisions of Section 143 A of the
NI Act, 1881 itself, when it states that the Court “trying” an offence
under Section 138 of the NI Act, 1881 may order the drawer of the
cheque to pay interim compensation '16 the complanant in summary

trial or in a summons case where he pleads not guilty to the accusation

made in the complaint and in any other case upon framing of charge

with directions in tenms of Section 143A(2) of the NI Act, 1881 that
the Interim compensation undc_ar.s‘ub—Seq"cion (1)of Section 143A shall
not exceed 20% of the amount of the cheque.
40. That an accused is not guilty until proved to be so and is
presumed to be innocent till held guilty is implicit through Section
143A of the NI Act, 1881 sub Clause {4) thereof itself, whereby it has |
been directed as under:- -

“S. 143 A: Power 1o direct interim compensation

CRL.M,C.2663/2021 & CRL,M.C.2730/202] Page 39 of 57
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4. If the drawer of the cheque is acquitied, the Court shall
direct the complainant to repay to the drawer the amount of
Inferim compensation, with interest al the bank rate as
published by the Reserve Bank of India, prevalent at the
beginning of the relevant financial year within sixty days
from the date of the order, or withing such further period
nol exceeding thirty days as may be direcied by the Court on
sufficient cause being shown by the complainant.

41, To consider whether a legislation is mandatory or directory mn
nature as laid down. by the Hon’ble Supreme Court in “Mohan Singh
And Others Vs. International Airport Authority of In;ﬁa And
Others” (1997) 9 SCC 132, regard must be had to the context of the
said matter and the object of the pfovi,sidn and use of the word “shall”
or “may” is not decisive. If a .sta'tutpr); remedy is provided for
ﬁolation of the said provisiﬁn then it .céi;':'bé'éonsnued as a mandatory
provision as laid down by the Hon’ble Supreme Court in “Stute of
U.P. And Qthers Vs, Babu Ram Upadhya” AIR 1961 SC 751.

42. Itis essential to observe that as stated in Craies on Statute Law,
5™ edition, at page 242 :

“No universal rule can be laid down as to whether

mandaiory enactments shall be considered directory

only or-obligalory with an implied rullification for

disobedience. 11 is the duty of Courts of Justice to iry 1o

get al the real intention of the Legislatyre by car@fully

altending to the whole scope of the statute 1o be’
construed.”

CRL.M.C.2663/2021 & CRL.M.C.2730/2021 . ggﬂggjt_]_ of 57,
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As to whether the statute is mandatory or directory depends ypon tl{e’

mtent ts couched.

43. The difference between the provisions of Section 143A and 143
of the NI Act, 1881 has already been spelt out els;fswhere herginabove
as detailed in the verdict of the Hon’ble High Court of Ec;;nbay in
“Ajay Vinodchandra Shah vs. The State Of Maharashtra And Any.”
2019 () MHLJ 705. The factum that apart from the recovery of

. interim compensation as awarded under Section 143A of the NI Act,

1881 being mad¢ recoverable as if it were a fine under Section 421 of
the Cr.P.C., 1973 and report from the recovery thereof being provided
for, there is no further sentence providéd under the statute for the same
specifically when there is no imptisonment specified in terms of the
enactment itself under Section 143A(5) of the NI Act, 1881 of any
default sentence in the event of the fine not being reco:vered:ﬁ;he same
itself makes it apparent that the intent of the legislature in using the
word “may” in Section 143A(1) thereof for directing the drawer of the
cheque to pay the interim compeusation to the complainant at the

stages as provided therein in Sub-Claﬁse;s (a) and (b) thereof which

- has mandatorily in terms of Section. 143A(2) thereof been directed not

to exceed 20% of the amount of the chequre, can only be termed to be

directory in nature and cannot be held to be mandatory as sought to be

interpreted by the learned Trial Court vide the iinpugned order,

44,  Though, the other aspect, which cannot be overlooked is that

the. Statement of Objects and Reasons of the amendment in Section

. CRL.M,C.2663/2021 & CRL.M.C.2730/2021 ' Page 41 of 57
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148 of the NI Act, 1881 as amended by way of the Amendmcnt Act

-r-

No. 20 of 2018 as referred to in paragraph 7.2 of the verdict in
Surender Singh Deswal @ Col. 5.5. Deswal (supra) wh:ch reads to
the effect:-

“7.2 While considering the aforesaid issue/question, the
Statement of Objects and Reasons of the amena'mem in
Section 148 of the -NI. Act, ns amended by way~ ‘of +
Amendment Act No. 20/2018 and Section 148 of the ‘NI
Act as amended, are required lo be referred to and -
considered, which read as under:

“The Negotiable Instruments Act, 1881 (the Act) was
-enacted to define and amend the law relating to
Promissory Notes, Bills of Exchange and Cheques.zThe
said Act has been amended from time to time so as-to
provide, inter alia, speedy.disposal of cases reluting to the
offence of dishonour of cheques. However, the Central
‘Government has been receiving - several representations
from the public including trading community relating to
pendency of cheque dishonour cases. .

This is because of delay. tactxcs of unscrupulons
drawers of dishonoured cheques due to easy filing of
appeals and obtammg stay ‘on; proceedmgs. As a result of
this, injustice is caused to the payee of a dishonoured
cheque who has to spend considerable time and resources
in conrt proceedings 1o realize the value of the chegue.
Such delays compromise - the. Sanétity . of cheque
transactions. , s

S

2 It is proposed to amend the said Act with a view (o
address the issue of undue delay in final resolution of
cheque dishonour cases so as to provide relief to payees of
dishonoured chegues and to discournge frivolous .and
unnecessary litigation which would save time and money.
The proposed wnendments will strengthen the credzbdzty
of cheques and help trade and commerce in general by
allowing lending institutions, including banks, to continne
Validity ' | ’
unknown
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to exfend financing (o the productive sectors of the |
economy. "

3. 1t is, therefore, proposed to introduce the Negotiable
Instruinents (Amendmeny) Bill, 2017 to provide, inter alia,
Jor the following, namely:—

(i) to insert @ new section 1434 in the said Act to provide
that the Court trying an offence under section 138, may
order the drawer of the cheque o pay interim
compensation (o the complainant, in a summary trial or a
summons case, where he pleads not guilly fo the
accusation made in the complaint; and in any other. case,
upon framing of charge. The interim compensation so
payable shall be such sum not exceedmg tweniy per cent of
the amount of the cheque; and

(ii) fo insert a new section 148 in the said Act so '-t'ls o
provide that in an appeal by the drawer against conviction
under Section 138, the Appellate 13 Court may order the
appellant to deposit such sum which shall be a minimum
of twenty per cent of the fine or. compensatmn awarded by

the triaf court,

4. The Bill seeks 1o achzeve l‘he aﬁove objectives.” ‘%48
Power to Appellate Court-to order payment pendmg appeal
against conviction.. : ’

(1) Notwithstanding anything contained in the Code of
Criminal Procedure, 1973 (2 of 1974), in an appeal by the
drawer against conviction under sectioi 138, the Appellate
Court may ovder the appellunt to deposit such sum which
shall be a minimum of twenty per cent of the fine or
compensation awarded by the trial Court: Provided that
the amount papable under this subsection shall be .in
addition to any inferim compensation paid by the appellam
wider section 143A.

(2) The amount referved lo in subsection (I) shall be
deposited within sixty days from the date of the order, or

Validiy within such further period not exceeding thirty days as
unknown
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may be divected by the Court on sufficient cause bemg
shown by the appellant. : -.s;

(3) The Appellate Court may direct the release of the
amount deposited by the appellunt to the complainant af
any time duving the pendency of the appeal:

Provided that if the appellant is acquitted, the Counrt
shall direct the complainant to repay to the appellont the
amount So released, with interest af the bank rate as
published by the Reserve Bank of India, prevalent at the
beginning of the relevant financial year, within sixty days
Sfrom the date of the order, or within such further period
not exceeding thirly days as may be directed by the Court
on sufficient cause being shown by the complainant.”,

making it apparent that through the said 'Negotiable Instruments
(Amendment) Bill, 2017, Section 143A was inserted to provide that
the Court trying an offence under Section 138 of the NI Act, 1881,

may order the drawer of the cheque to pay interim compensation ¢o the

complainant in a summary trial or a summons case where he pleads
not guilty to the accusation ma’de-'i‘r_i ‘t’l‘fe"-"_conilplaint and in,"?ifziy other
case upon framing of charge and-=7firlét the ‘interim compensation so
payable shall be such sum not exceeding 20% of the amount of the
cheque and vide the said Negotiable Iglstnuriepts (Amendment) Bill,
2017,-Section 148 was sought to be insértéd into the Act to Igg‘o‘vide an
appeal by the drawer against conviction under Section 138°0f the NI
Act, 1881 where the Appellate Court may order the appellant to
deposit such sum which shall be a2 minimum of 20% of the fine or

compensation awarded by the Trial Court.

CRL.M.C.2663/2021 & CRL.M,C.273002021 Page44of 57
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The Statement of Objects and Reasons for introductiojrr of
Section 143A and 148 of the NI Act, 1881 vide the Negotiable

Instruments (Amendment) Bill, 2017 is as under:-

CSTATEMENT OF OBJECTS AND REASONS

The Negotiable Instruments Act, 1881 (the Act) was
enacted 1o define and amend the law relaling to Promissory
Notes, Bills of Exchange and Chegues. The said Actzhas
been aniended from time fo time so as 10 provide, inter alia,

. speedy dispasal of cases relating to the offence of dishonour

of cheques. However, the Central Government has been
receiving several represeniaiions from the public including
trading community relating 1o pendency of chegue
dishonour cases. This is because of delay tactics of
unscrupulous drawers of dishonoured cheques due (o easy
filing of appeals and obtaining stay on proceedings. As a
resull of this, injustice is caused 1o the payee of a
dishonoured cheque who has (o spend considerable time
and resowrces in court proceedings to realise the value of
the cheque. Such deiays compromise the sanctity of cheque
transactions.

2. It is proposed to amend thc_a said Act with a view o
address the issue of undue delay 'in final resoluiion of
chegue dishonour cases so as o provide relief lo payees of
dishonoured cheques and to discourage frivalous and
unnecessary litigation whick would save time and money.
The proposed amendments will sirengthen the credibility of
cheques and help trade ond commerce in general by
allowing lending institutions, including banks, to continue
fo extend financing fo fhe pmduc!zve sectors of the
economy.

3. It is, therefore, proposed to introduce the Negotiable
Instruments (Amendment) Bill, 2017 1o provide, inter alia,
Jor the following, namely.— —

{l

. . i . . {I#i':!'.. -
(i) to insert a new section 1434 in the said Act 1o provide

that the Court lrying an-offence under section 138 may '

(IS
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order the drawer of the cheque fo pay interim compensation
to the complainant, in a summary trial or a summons-case,
where he pleads not guilty to the accusation made in the
complaint; and in any other case, upon framing of charge.
The interim compensation so payable shall be such sum not
exceeding twenty per cent. of the aniount of the cheque,; and

(ii) to insert a new section 148 in the said Act so as fo
provide that in an appeal by the drawer against conviction
under section’ 138, the Appellate Court may order'the
appellant to deposit such sum which shall be a minimum of

twenty per cent. of the fine or compensation awarded by the
trial court.

4. The Bill seeks to achieve the above objectives.”

46. As regards the observations of the learned Trial Cog_rt to the
effect that the Court at the stage. of awarding- th'f; interim
compensation, is not required to consider the strength of the defence
of the accused and the same is immaterial é.t this stage and though, the
arguments led on behalf of the accused may seem attractive at the first
blush, the same cannot be gone‘into._l?y' the Court at theastage of
consideration of directing payment of interim compensatién in terms
of Section 143A of the NI Act, 1881 as that would amount to a mini
trial, it is essential to observe that the provisions of Section 294 of the
Cr.P.C., 1973 apply to all proceedings béfore any Court where the
Code of Criminal Procedure, 1973 is applicable. Section 294 of the
Cr.P.C., 1973 provides to the effect;- '
“294. No formal proof of certain documents.

(1) Where any document is filed before any Court by the
prosecution or the accused, the particulars of every ‘such
‘document shall be included n a list and the prosecution or
the accused, as the case may be, or the pleader for the

CRL.M.C.2663/2021 & CRL.M.C.2730/2021 Page 46 of 57

o

-5l . . LRI



et ‘
! 3
1o oer

prosecution or the accused, if any, shall be called upon to ‘
admit or deny the genuineness of each such document.

{2) The list of documents shall be in such form as may be
prescribed by the State Govermment.

(3) Where the genuineness of any document is not disputed,

" such document may be read in evidence-in any inquiry, trial
or other proceeding under this Code without proof of the
signature of the ‘person to whom it purports to be 51gned
Provided that the Court may, in its discretion, require. Such
signature to be proved.”

47. Furthermore, as laid down by the Division Bench of this Court
1 “Dapawati Vs. Yogesh Kumar Gosain” in CRL.REF.N0:1/2016
demded ot 17.10.2017, the question No.IlI reads to the effect -

“Question II1: In cases where the dispute has already been
referred lo mediation. — What is the procedure fo be
Jollowed thereafier? Is the matier to be disposed of taking
the very medialed seitlement agreement (0 be evidence of
compounding of the case and dzspose of the case, or the
same is to be kept pending, awailing compliance thereof
{(for example, when the paymenis.are.spread over a jong
period of time, as is usually . the case in such setilement
agreements)? In the coniext of veference of the parties, in a
case arising under Section 138 of the NI Act, 1o mediation
is concerned the following procedure is required to be
Jollowed: -

referred by the Metropolitan Magistrate vide order dated 1?’.01,201-6
has been answered by the Division Bench of this Court to the effect:-

I (i} When the respondent first enters appearance in a
complaint under Section 138 of the NI Act, before
proceeding further with the case, the Mag:stmre may
proceed to record admission and denial of documents in

Validity
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accordance with Section 294 of the Cr.P.C, and if
satisfied, at any stage before the complaint is taken up for
hearing, there exist elements of settlement, the magistrate
shall inquire from the parties if they are open lo exploring
possibility of an amicable resolution of the disputes.....”

48. That Section 294 of the Cr.P.C., 1973 is applicable to the
proceedings in relation to complaints filed under Section 138 of the NI
Act, 1881 has been so observed by the Hon’ble High Court of Caloutta
in “Gouranga Sarkar Versus Biswajit Sarkar & Anr.” 2005 SCC
OnLine Cal 15 vide observations in paragraph 8 thereof, which reads
to the effect:-

“8. It further appears to me that the learned Magistrate
did not mark the cheques as exhibit though the cheques
were lying in Court record. P.W. 1 in his evidence stated
that he has filed all the papers in Court. The learned
Magistrate was totally unaware of the provisions of section
294 of the Code. Section 294 of the Code makes-it clear
that, “(1) Where any document is filed before any Court by
the prosecution or the accused,. the pamczdam of every
such document shall be included. in a list and-the
prosecution or the accused, as the case may be, or the
pleader for the prosecution or the accused, if any, shall be
called upon to admit or deny rhe genuineness of each such
document... :

(3) where the genuineness of any document is not disputed,
such document may be read in evidence in any enquiry,
trial or other proceeding under this Code without proof of
‘the signature of the person to whom it purporis fo be
signed provided that the Court may, in iis discretion,
require such signature to be proved,” Lower Court Record
reveals that the complainant through his lawyer by ‘firisti’
i.e. list of documents dated 6.3.99 presented in Court gome
of the documents including the original cheques as well as
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bank endorsement, pestal A/D Card, etc. The original
cheques are lying in case record which were filed along:
with list of docéuments on 6.3.99. P.W. | was examined. on
6.3.99. The order sheet of the learned Magistrate dated
6.3.99 does not reveal that the accused or his lawyer
questioned genuineness of the documents filed by the
complainant in Court on 6.3.99. The learned Magistrate by
his order did not reveal that the said cheques or other
documents filed on 6.3.99 requires proof of signature. Il is
clear, therefore, the learned Magistrate did not at all
Jfollow the provisions of law and was totally oblivious of
provisions af section 294 of the Code. The learned
Magistrate had duty to examing any witness under section
311 of the Code fo reveal iruth jor just decision of the case
if he had any doubt in mind regarding issue of cheques.
_ There was no suggestion also lo P.W. 1 that the signature
“appearing on the cheques were, not the signature”of
accused. When the accused or his lawyer did not dispute
" genuineness of the documents which weve filed in Court
the learned Magistrate committed ervor by coming o the
conclusion that accused denied issue of cheques. In faci,
there was nothing in case record to show that the accused
denied issue of chegues and, the accused did nof challenge
Jiling of the documenis by the complamam e

49. Likewise, the verdict of thc Hon’ble High Court of Bombay in
“Geeta Marine Services Pvt, Ltd. and another Versus State and
another” 2008 SCC OnLine Bom 924 also so holds qua the
applicability of Section 294 of the Cr.P.C., 1973 in proceedings under
Section 138 of the NI Act, 1881 vide observations in pm‘&éraphs 13,
14 & 135 thereof, which read to the effect:-

“13. That takes me fo the main issue which is canvassed in

these pelitions regarding procedure to be followed

regarding marking the documents as exhibits. I am dealing

with a case where the parties lead evidence by filing
Validhy affidaviss. Whenever, an affidavit in liew of examination-in-
unknown
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X chief is filed, the wilness has to enter the witness box and
formally depose to the contents of the qffidavit and only
thereafter an affidavit can be read as examinationin-chief
[See Shelatkar Construction Pvt. Lid. v. Creaiive
Enterprises, 2008 All MR (Cri) 475]. After the said formal
examination-in-chief is recorded, the stage contemplated by
section 294 of the said Code of 1973 will come in the -
picture. The documents are requirved to be tendered along
with a list and (he rival party is called upon fo admit or
deny genuineness of such documents. As per sub-section: (3)
of section 294 where the genuineness of any document is not
disputed, such document may be read in evidence in the trial
without proof of the signature of the person by whom it
purports to be signed, Thus, when genuineness of the
document produced is not disputed qfter being called upon
as required by sub-section (1) of section 294, the said
document can be treated as proved and examination .of a
witness for proving the document is not required. In this
behalf, it will be necessary to refer to a decision of Full
Bench of this Court in the case of Shaikh Farid Hussainsab
v. State of Maharashira, 1981 Mh.LJ. 345. Paragraph 7 of
the said judgment reads thus:

“7. Section 294 of the Code is ‘introduced fo dispense with
y this avoidable waste of time and fdcilitate removal of such
obstruction in the speedy trial. The accused is now enabled
to waive the said right and save the time. This is a new
provision having no corresponding provision in the
repealed Code of Criminal - Procedure. It requives the
prosecutor or the accused, as the case may be, to admil or
deny the genuineness of the documents sough! lo be re!zed

against him at the owssel in writing, On his adminting or”. "

indicating no dispute as o genuineness, the Court is

authorised to dispense with its formal proof thereof. In fact

after indication of no dispute as 1o the genuineness, proof of

documents is reduced to a sheer empty formality. The

_ Section is obviously aimed at undoing the judicial view by

legislative process.” : S

Valdiy (Enzphas:..s supplied)
unknown
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I4. The issue before the Full Bench was answered in
paragraph 18 which reads thus:

“18. We accordingly hold that sub-section (3} of section 294
of the Code covers post- such documents can be read in
evidence as genuine without the formal proof. In our view,

Ganpat Raoji's case is not correctly decided.”0
(Emphasis added)

Therefore, the document which is admitted under sub-
section (3) of section 294 of the said Code of 1973 can be
read in evidence as genuine without the formal proof of the
said document. Therefore, after affidavit in liew of
examinatton-in-chief is filed and formal evidence of the
witness is recorded, the exercise provided by section 294 of
the said Code of 1973 will have to be completed by the
learned Magistrate. _ *_w?'*

15. The real issue arises when a dispute is raised regarding
the proof of a document or admissibility of a document in
evidence which is lendered along with a list of documents or
along with an affidavit in lieu of examination-in-chief, My
atrention was invited fo the decision- of the Apex Court in the
case of Bipin Panchal (supra). Paragrap}zs 12 o 15 of the
Said decision read thus: -

“12. It Is an archaic pmcﬁc:e thr:z! during the evidence
collecting siage, whenever any objection is raised regarding
admissibility of any material in evidence the Court does not
proceed further without passing order on such objection.
But the fall out of the above praciice is this: Suppose the
trial Court, in a case, upholds a particular objection:and
excludes the material from being admitted in evidence and
then proceeds with the trial and disposes of the case finally.
If the appellate or revisional Court, when the same gquestion
is re-canvassed, could (ake a different view on the
admissibility of that material in such cases the appellate
Court would be deprived of the benefit of that evidence,
because that was not put on record by the trial Coury, In -

Validity
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such a situation the higher Court may have to send the case

-back to the trial Court for recording that evidence and then

(6 dispose of the case afresh. Why should the trial prolong
like that unnecessarily on account of practices created by
ourselves. Such practices, when realised through the course
of long period to be hindrances which impede steady and

. swift progress of trial proceedings, must be recast or re-

mouled 10 give way for better substitutes which would heip
acceleration of trial proceedings.

13. When so recast, the practice which can be a betier
substitute is this: Whenever an objection is raised during
evidence (aking stage regarding the admissibility of amy
material or item of oral evidence the trial Court can make a
nole of such objection and mark the objected document
lentatively as an exhibil in the case (or record the objected
part of the oral evidence) subject to such objections 1o be
decided at the last stage in the final judgment. If the Court
finds at the final stage that the objection so raised is
sustainable the Judge or Magistrate can keep such evidence
excluded firom consideration. In - our view there is no
tilegality in adopting such a course. However, we make it
clear that if the objection relates to deficiency of stamp duty
of a document the Courl has (o decide the objection before

" proceeding further. For all oilier objectmns the pmceq'ure

suggested above can be followed.

14. The above procedure, if followed, will have two
advantages. First is that the time in the.trial Court, during
evidence taking stage, woilld not be wasted on account of
raising such objections and the Court can continue to
examine the witnesses. The witnesses need not wail for Jong
hours, if not days. Second is that the superior Court, when
the same objection is re-canvassed and reconsidered in
appeal or revision against the final judgment of the trial
Court, can determine the correctness of the view taken by
the trial Court regarding that objection, without bothering
16 ¥emil the case fo the trial Court again for fresh disposal.
We may also poini oul that this measure would not cause
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any prejudice {o the pariies to the litigation and would not'

add to their misery oy expenses.

15. We, therefore, make the above as a procedure 1o be
Jollowed by the trial Courts whenever an objection is raised
regarding the admissibility of any malerial or any item of
oral evidence.”

(Emphasis supplied)

against which an SLP was filed in the Hon’ble Supreme Court,of India

‘which was dismissed vide order dated 05.12,2008 in Specia_l%ieave to

Appeal (Crl.) 8436-8438/2008 titled S.N. Khetan vs M/S KSL &

Industries and Anr.

50. The verdict of the Hon’ble High Court of Punjab & Haryana in
“Joginder Singh Vs. Annrag Mfztzk” in-CRM-M-4629 of 2015 a
verdict dated 23.02.2015 also in relanon_ to proceedings under Section
138 of the NI Act, 1881 obsetves categorically to the effect that in
case the petitioner who was fdcing pmceedmgs under Section 138 of
the NI Act, 1881 in case of a dlshonoured cheque seeks to,establish
some documents, it would be open to the petitioner to avail the benefit
of the provisions of Section 294(3) of the Cr.P.C., 1973.

51. Furthermore, the order .'of the Hon’ble Supreme Coust in Sue
Moto Writ (CRL) No.(s) 1/2017 categorically o’bserves vide order
dated 20.04.2021 that the Draft Rules of Criminal Practice, 2021
annexed to this order be finalized in terms of the discussion in the
order with it having been directed vide paragraph 19(a) thereof to the
effect:- ‘

“la) All Hzgh Courts shall take expeditious Steps 1o
incorporate the said Drafl Rules, 2021 as part of the rules
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governing criminal trials, and ensure that the existing rules,
notifications, orders and practice directions are suitable
modified, and promulgated (wherever necessary through the
Official Gazette} within 6 months from today. If the state
government’s co-operalion is necessary in this regard, the
approval of the concerned departinent or departments, and
the formal notification of the said Draft Rules, shall be
made within the said period of six months.”,

and significantly, in the said Draft Rules of Criminal Practice, 2021, it
has been observed in Chapter V Miscellaneous Directions No.19 (i},

directions for expeditious trial to the effect:
"19.DIRECTIONS FOR EXPEDITIOUS TRIAL

i In every enguivy or trial, the proceedings shall be held
as expeditiously as possible, and, in particular, when the .
examination of witnesses has once begun, the same shall -
be continued from day to day until all the wzfnesses in
attendance have been examined, unless the court finds the
adjournment of the same beyond the following day o be
necessary for reasons to'be recorded. (section 309 (i)
Cr.PC,). For (his purpose, ai the commencement, and
immediately after framing charge, the court shall hold a
scheduling hearing, to ascertiin and:fix consecutive dates.
for recording of evidence, regard being had to whether the
wilnesses are malterial, or eyewitnesses, or jormal
wiinesses or are experis. The court, then shall draw up a
schedule indicating the consecutive dates, when witnesses
would be examined, if is open to schedule recording of a
sel of wilness’ depositions on one date, and on the next
date, other sets, and so on. The court shall also, before
commencemen! of trial, ascertain if the parties wish to
carry out admission of any document under Section 294,
and permit them to do so, after which such consecutive
dates for trial shall be fixed,
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tfms, the same also in view of the observations in “Geeta Mari;:e
Services Pvt. Ltd. and another Versus State and another” 2008 §CC
OnlLine Bom 924, “Gouranga Sarkar Versus Biswajit Savkar &
Anr.” 2005 SCC OnLine Cal 15, “Joginder Singh Vs. Anurag
- Malik” in CRM-M-4629 of 2015 & Suo Moto Writ (CRL) No.(s)
172017, it becomes apparent that the provision of Section 143A of the
NI Act, 1881 has essentially to be held to be ‘directory’ and canot be -
termed to be ‘mandatory’ to the effect that the Trial Court has
mandatorily to award the interim compensation under Section 143A of
the NI Act, 1881 in all proceedings tried under Section 138 of the NI
Act, 1881 on the mere invocation thereof by a complaipant and
thereby order in-terms of Section 143A(2) thereof, the interim
compensation to the tune of 20% of the amount of the chéque invoked.
52. The applicability of Section 294 of the; Cr.P.C., 1973 has been
made essential lin all proceedings in criminal trials and undoubtedly,
™" the proceedings under Sectior: 138" of e NI Act, 188 are’fermed-to- =
be quasi criminal in nature, |
53.  Furthermore, the observations of. the leamed Trial Court to the
effect that even if it be assumeld that the provisions of Section 143A of
the NI Act, 1881 is discretionary in nature, the Court is still clothed
with the powers to grant interim compensation to the co':;;plainant
after providing sufficient reasons, it is essential to observe that the
award of inteim compensation in terms of Se;ction 143A of the NI
Act, 1881 has to be after providing sufficient reasons and .whilst taking
the same into account, the determination of interim compensation
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directed to be paid by the petitioners herein to the extent of the
maximum of 20% of the cheque amount to the complainants without
even considering the submissions that have been sought to be raised

-by the petitioners in relation to bank statements of the complainant

- and without resorting to the provisions of Section 294 of the Cr.P.C.,

s

1973 cannot be held to be within the contours of Section 143A of the
NI Act, 1881 to be with sufficient reasons. Furthermore, there are no
-inharent' powers confetred on a criminal court 'of a Magistrats dehors
enabling provisions of a statute,

54. In view thereof, the impugned order dated 21.09.2021 of the
Jeamned Metropolitan Magistrate (NI Aét), Digital Court-0], PHC/New
Dethi in CC No.CC NI Act 12-20 titl-e.c_i as “SAVITA SURYAVANSHI
Vs. M/S JSB CARGO AND FREIGHT FORWARDER PI:'T L1p”
and in CC No.CC NI Act 100-20 titled as “SUNEEL
SURYAVANSHI Vs. M/S JSB. CARGO AND FREIGHT
FORWARDER PVT LTD is set aside with the matter being remanded
back to the leamed Trial Court to' ‘c‘li’Sp‘o;; of the application under
Section 143A ofthe NI Act, 1881 filed by the complainants of the said
complaint cases seeking interim compensation from the accused after
invocation of Section 294 of tl‘w CrP.C., 1973 and coﬁsiden'ng the

submissions that are made by the petitioner in. response to the

ﬁzéppligﬁt'ions under Section 143A of the NI Act, 1881 and taking into” "~

account that vide this verdict it is categorically held to the effect that
the provision of Section 143A of the NI Act, 1881 is directory in

- nature and not mandatory.

.'.:ﬁi“t}.: : .
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55. The learned Trial Court shall however dispose of the applicatién

under Section 143A of the NI Act, 1881 within a period of 30 days

from the receipt of this order. . -

56. The petitions CRL:M.C.2663/2021 and CRL.M.C.2730/2021

are disposed of accordingly.

57.  Copy of this judgment be circulated to all Subordinate Criminal
~ Courts of Delhi by the learned Registrar General of this Court.

. _ANU MALééI;RA, J
DECEMBER 20, 2021 .
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