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The Registrar General, : ]
High Court of Delhi,  Robipf Dislﬂd'cﬁrt, Dol
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L The Distict and Sessions Judge, District {(MQ)Cenlrol , Tis Hazari Courls, Delhi
“The Disticl and Sessions J[ldge District Wesl | 'I'is Hozari  Courts, Delhi .
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4, The Distiet amd Sessions Judge, Distriet Quter . Rohini Cuurts Delhi

5. The Distiet and Sessions Judge, Disteict North West Rohlm Courts, Delhi’

6. The Distict and Sessions Judge. District Outer North , Rohini Courts, Delbi

7. The Distier and Sessions Judge. Districl Bast . Kakardoonn Courts, Delhi

8. The Distiet and Sessions Judpe. Shahdarn . Rarkordooma Courts, Delhi

9, The Distict and Sexsions Judge, Digirict North Bast . Karknrdoomn Courts, Delhi

10, “Ihe Distiet and Sessions Judge, Distriet South | Saket Courls , Duthi

11, The Distict nnd Sessions Judge, District South East . Saket Cowrts , Delhi ;

12, The Distiet and Sessions Judge. District Soulh West . Dwarka Courts, Delhi ’

13, The Distict aud Sessions Judge, District New Delhi , Patinka House Courts, Dethi

i4. The District amd Sessions Judge . Rouse Avenue Courts, Delbi - ’

15, Ms. Jyati Maheshwari . Ld MM(NI -Act) . Digilal Courcl , PHC , New Dellii Or

Suceessor Courd

CRL.M.C No. 2730/2021 -
M S JSB CARGQ AND FREIGHT FORWARDER PVT. LTD. & ORS. ..o dctitloner

VERSUS
STATE & ANR : wwsmeprmemasines RS poNdEnt

Petition under Seetion 482 Cr. P.C 1973 for seelling setting aside of the order
dated 21.09.2021 passed by -the learned Metropolitan Magistrate - (Nl Act) )
Complaint Case Bearing No, CC NI Act 12/20
Siv/Madam,

1 am directed to forward herewith Tor immediate complinnee/ necessary aclion a capy af judgment/

order di, 200822021 pasded in the sbove ense by, How'ble Ms, Justice Anu Malhotra  of this court,

!

Yours faithfully
Buel: Capy ol order di. 20.12.2021
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OFFICE OF THE PR. DISTRICT & SESSIONS JUDGE, ROBINI COURTS - :
No. .12 S..(...D.H?.b)eeulm-w & N/Rohini/202L Delhi, dated the 0310‘\9—0 22~

Copy forwarded through electronic mode for information & necessary action to :-

L All the Ld. Judicial Officers (DHJS and DJS),” North-West & North
District, Rohini Courts, Delhi.

2. The Personal Office, Ld. Principal District & Sessions Judge, Non'h-W&st
& North District, Rohini Courts, Delhi. ¢

3. The Dealing Official, Computer Branch, Rohini Courts, Delhi for
uploading the same on WEBSITE.

4, The Dealing Official, R & I Branch, Rohini Courts, Delhi
the same on LAYERS,

for uploading

Rohini Courts Complex, Dethi.



IN THE HIGH COURT OF DELHI AT NEW DELHI
C.M. (M) NOQ jo OF 2021

(ARISING OUT OF ORDER DATED 21.09.202f PASSED BY THE
LEARNED METROPOLITAN MAGISTRATE (NI ACT) IN
COMPLAINT CASE BEARING NO.CC NI ACT 12-20 TITLED AS
"SAVITA SURYAVANSHIE VS, M/S JSB CARGO & FREIGHT
FORWARDER PVT. LTD. & ORS.”)
' MEMO OF PARTIES

In the matter of:

1. MJs JSB Cargo & Freighl Forwarder Pvt. Lid. & Ors.
Thraugh Authorized Reprasentative Mr. Vipin Tondak
Registered Office at:

Black 8, Plot No.16, Shyam Enclave
Village Pasaonda, Pargana Loni

Tehsil Ghaziabad, Uttar Pradesh-201008
Email: legistauxiliary@gmail.com

2. Mur. Vipiu Tondak
S/o Late Shri Satpal Singh
R/o 143, Janakpuri, Sahibabad
Ghaziabad, Uttar Pradesh
Mubile NQ, 9773723669

3. Mus, Kunti Devi
Wio Late Shri Satpal Singh-
R/o 143, Janakpuri, Sahibabadl
Ghaziabad, Uttay Pradesh
Mabile NO. 9810972569 ... Petitioners

Versus

1. Stute

(Emadl : stondipgeounselgnctdidgnail,com)

{Emil ¢ dheprosecutiondsihipolice@gmall.com)
2, Mrs. Savitn Suryavanshi

W/lo Sh. Suneel Suryavanshi

Riv RZ-20/P, East Sagarpur

New Delhi-110046

Enwil: suncel.suryavanshi@yemail.com

Mobile na. +91-9999392318

... Respondents
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i Advocites
Now Detht The Legist Auxiliavy
Datedt 14.10.202) Advocates & Legal Consul@ants
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* Phase-1, New Delhi-110028
Phone No. 45640851
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* N THE HIGH COURT OF DELHI AT NEW DELHI

Judgment reserved on: 26.11.2021
Date of decision: 20.12,2021

+ CRL.M.C.2663/202]
M/S JSB CARGO AND FREIGHT FORWARDER PVT.LTD. &

ORS Petitioners

Through: Mr.Bharat Gupta and Mr.Gﬁnjan
Arora, Advocates.
Versus

STATE & ANR. . ... Respondents

Through:  Ms.Aashaa Tiwari, APP for State
Mr.Ashok Mahipal,Advocate for R-2.

+ CRL.M.C.2730/2021

M/S JSB CARGO AND FREIGHT FORWARDER PVT. LTD.AND
ORS. s e Pentxoners

Through: Mr. Bharai Gupta and Mr.Gunjan
Arora, Advodates.
Versus ST
STATE & ANR. I — Respondents

Through: Mr.Mukésh'K';nnar, APP for State.
Mr.Ashok Mahipal, Advocate for R-2.

CORAM: |
HON'BLE MS. JUSTICE ANU MALHOTRA

JUDGMENT

ANU MALHOTRA. I

1.  The petitions bearing CRL.M.C. No.2663/2021 and

| CRL.M.C.26632021 & CRLM.C.27302021 Page10!57
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CRL.M.C.N0.2730/2021 are being taken up togcfher as they assail the
consolidated order dated 21.09.2021 of the learned Metropolitan
Magistrate {NI Act), Digital Court-01, PHC/New Delhi in CC No,CC
NI Act 12-20 utled as “SAVITA SURYAVANSHI Vs. M/S JSB
CARGO AND FREIGHT FORWARDER PVT LI, D” and in CC

No.CC NI Act 100-20 titled as “SUNEEL SURYAVANSHI Vs. M/S

J8B CARGO AND FREIGHT FORWARDER PVT LTD”.

2. The petitioners herein i.e. M/S JSB CARGO AND FREIGHT
FORWARDER PVT, LTD, i.c. the petitioner no.1 of whom Mr. Vipin
Tondak and Mrs.Kunti Devi arrayed as the petitioner nos.2 & 3
thereof are stated to be the directors thereof as per the compfaints i.c.
CC NI Act 12.20 and CC NI Act 100-20 filed by the respondent
before the learned Trial Court under Section 138 r/w Section 142 of

the NI Act, 1881 were summoned as co-accused therein,

3.  Both the said complaints relate to alleged dishonour of the
cheques i., cheque bearing:no.000430 in felation to CC NI Act 12-20
in which the complainant is Mrs, Savita Suryavanshi arrayed as
respondent no.2 to CRL.M.C.2730/2021 of which the cheque amount
was Rs.7692000/- and in relation to CC NI Act 100-20 in which the
complainant is Mr.Suneel Suryavanshi arrayed as respondent no.2 to
CRL.M.C. 2663!2021 of which the cheque bearmg n0.000431 was for
an amount of Rs 5340000/,

4, - Vide the said consolidated impugned order, the leamed Trial
Court on an application under Section 143A of the Negotiable
Instruments Act, 1881 (hereinafter referred to as the NI Act, 1881)

CRLM.C2663/2021 & CRLM.C21302021 Page? of 57
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filed by the complainants seeking the grant of mterim compensation
i)ursuant to the accused persons having pleaded not guilty to the notice
under Section 251 of the Cr.P.C., 1973 on 29.01.2021 sought the grant
of interim compensation from the accused and the leamed Trial Court
directed vide paragraphs 16 & 17 of the.impugned order to the effect:-

“10. In the event of acquittal of the accused persons in the
present cases, the complainants shall be directed to repay
the amount to the accused persons with interests atl the
prevailing bank rate, as provided in Section 143-A(4) of
the NI Act.

17. The present applications moved by the complainants
seeking interim compensation stand disposed as allowed.
The accused persons are jolntly and severally directed to
pay a consolidated amount of Rs. 26,06,400/- in the above-
captioned matters. In the event of any default on the part
of accused to pay the amonunt, the complainant is at liberty
to initiate appropriate proceedings as provided w/'S 143-
A(5) of the Negotinble Instruments Act, 1881.”

S. The complainants had contended that the petitioners and the

- complainant were related and that the accused person namely

Mr.Vipin Tondak arrayed as the petitionef no.2 to both
CRL.M.C.2663/202]1 & CRL.M.C.2730/2021 had stated that he would
like to settle the matter in mediation and that despite repeated attempts
of the complainants before the Mediation Cell to settle the present
matters with the accused persons, the accused persons did not attend
the Mediation proceedings, on one pretext or the other and thus, the
Mediation proceedings which were fixed thrice on 15.02.202],
17.02.2021 as well as 19.02.2021 could not fructify, due to the
dilatory tactics adopted by the accused. The complainants had also

CRL.M.C.2663/20321 & CRL.M.C.2730r2021 Page 3af57



urged that they were regularly paying bank instalments for the loan
they took, to lend money to the accused persons but the accused
persbns had not refunded any amount to the complainants with it
having also been submitted by the complainants that the accused
persons had expressly acknowledged the existence of debts towards
the complainants as well as the issuance of the cheques, which form
the subject matter of the present complaints.

6.  The complainants had further contended that the ingredicats of
Section 143A of the NI Act, 188] were made out in the instant
complaints and had prayed for th;z grant of interim compensation to .
the tune of Rs.26,06,400/- i.e. Rs. 10,68, 000 in complaint CC NI Act
100-20 and Rs.15,38,400/- in‘compla:itit, CC NI Act 12-20 whilst
placing reliance on the verdict of the Hon’ble High Court of
Chhattisgarh in “Rajesh Soni Vs, Mukesh Verma® 2021 SCC OnLine
Chh 1761, CRMP, No.562-2021, a verdict.dated 30.06. 2021.

7.  The accused persons i.e, t}fe‘pe'titioners hérein opposed the
impugned application and had ra_iScd_:the ;ff.i‘llotving grounds:-

“(a) There is no legally enforceable liability of the accused

persons as there is no default or breach of the alleged loan-
cum-guarantee agreemen! -dated  01.12.2019. Further,
liability of the accused is also not attracted because the
amouni paid by the accused persons (o the complainant is in
excess of the amount received from the complainant, by way
of loan.

{b) The present complaints are not maintainable since the
complainants are not licensed money lenders as per the
Punjab Registration of Money Lenders Act, 1938 and
therefore, the present complainis are barred by ltaw.
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(c) The alleged payment of Rs. 45 lakhs, by the
complainants o the accused persons, is inconsistent with
the alleged loan-cum-guaraniee agreement. Further, the
complainants have also not been able 1o show how the
chegue amounts in question have been arrived at.

(d} Debt or liability in the present case is not a legal debt
or liability as the income-tax retwrns have not been
altached.  Further, the alleged loan-cum-guarantee
agreement Is a sham documenl, full of inconsistencies.

(¢) The complainants have not approached the Court with

clean hands and the Court on this account, is mandated (o

entertain the defence of the accused persons.”
g. The accused persons i.e. the petitioners herein also placed
reliance on the verdict of the Hon’ble High Court of Madras in “LGR
Enterprises & Ors. v. P. Anbazhagan® 2019 ( 3) MLJ ( Crl) 423, a
verdict dated 12.07.2019 as well as on-the verdict of the Hon'ble
Kalaburpi Bench of the High Court of Karanataka. in case titled as
“Jm‘mﬁgr’r v. Sh. Farook Ahmed Rrrzt;rk % (Crl Pet No. 200213/28) a

verdiot dated 06.07.21.
9.  Section 143A of the NI Act, 1881 prowdes to the effect:-

“S. 143 A: Power to direct inferim compensation

"1, Notwithsianding anything contained in the Code of
Criminal Proceduve, 1973, the Court Irying an offence
under section 138 may order the drawer of the chegue fo
pay interim compensation to the complainant-

(a) in a summary trial or a summons case, where he pleaa‘.s
not guilty to the accusation made in the scomplaini; and
(b} in any other case, upon fraining of charge.

2. The interim compensation under sub section (1) shall not
exceed twenty percent of the amount of the cheque.

CRL.M.C.2663/2021 & CRL.M.C.2730/2021 Page 50057



3. The interim compensation shall be paid within sixty. days
from the date of the order under sub section (1), or within
such further period not exceeding thirly days as may be
directed by the Court on sufficient cause being shown by the
drawer of the chegue.

4. If the drawer of the cheque is acquitted, the Court shall
direct the complainant (o repay to the drawer the amount of
interim compensation, with interest at the bank rate as
published by the Reserve Bank of India, prevalent at the
beginning of the relevant financial year within sixty days
Jrom the date of the order, or withing such fuither period
not exceeding thirly days as may be directed by the Court on
sufficient cause being shown by the complainant,

3. The interim compensation payable under this section
may be recovered as if it were a fine under section 421 of
the Code of Criminal Procedure, {973.

6. The amount of fine imposed under section 138 or the .
amouni of compensation awarded under section 357 of the
Code of Criminat Procedure, 1973, shail be reduced by the
amount paid or recovered as interim compensation under
this section.” e '

10.  The leamed Trial Court videiparagraph 8 of its impugned order
observed to the effect:-

“S. It is important to understand the intent behind the
introduction of the said provision to the Act. The object
and purpose of bringing the NI Act (Amendment) Bill,
. 2018, reads as: " The Central Government has been
receiving several representations from the pablic including
- trading communily relating lo pendency of cheque
dishonour cases. This is because of delaying tactics of
unscrupulous drawers of dishonoured cheques due to easy
filing of appeals and obtuining stay on proceedings."
Therefore, the present provision has been introduced with
a view lo provide relief during the pendency of
proceedings, so that genuine complainants are not left

Validity
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waiting for years on account of undue delays and dilatory
tactics of the accused.”

11.  Inter alia the learned Trial Court observed vide paragraphs 11
& 12 of its impugned order to the effect:-

“11. Further, a bare perusal of Section 143-A of the NI
Act reveals thal, ar the stage of awarding interim
compensation, the Court is not required to consider the
strength of “defence of the accused and the same is
immaterial at this stage. Although, the arguments led on
behalf of the accused may seem attractive at the first
hlush, the same cannot be gone into by the Court, at this
stage, as if would amount to a mini (rial.

12. The accused persons have argued that the Court can
go into the contentions made by the accused persons in the
present complaints, as the complaints are themselves
Jraught with illegality. This Court is in respectful
disagreement of this assertion. It is to pertinent to reiterate
that once the Court has taken cognizance of the complaini,
and issued summons to the nceused, the Court can only
look into the grounds raised above, by the accused, af the
conclusion of trial. Going by the submissions of the
accused, if the Court. were to.go.into the legality and

maintainability of the complamr at this stage, it would
amount fo reviewing its own order, which is not legally
permissible. Further, if the Court does look into the above
contentions, at this stage, it would defeat the very purpose
of the introduction of Section 143-A in the Act, which is to
provide some relief and succonr to the genuine
complainants, who suffer the double-edged sword of loss
of cheque money as well the costs of litigation. Therefore,
the plea of defence raised by the accused as well as the
various grounds raised by the accused persons, in reply to
the present application, cannot be gone into, at thrs stage
of the proceedings.”

Validity
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12.  Inter alia the leamed Trial Court observed to the effect that
there is no authoritative pronouncement of the Hon’ble Supreme Court
nor of this Court on the i'nterpretation of Section 143A of the NI Act,
1881 and there are divergent views of the High Court of Madras and
Chattisgarh High Court in relation to the nature of the provision i.e.
Section 143 A of the NI Act, 1881 for whereas the verdict in Rajes#
Soni {supra) holds the use of the word “may” in Section 143A of the
NI Act, 1881 wheteby the Court trying an offence under Section 138
of the NI Act, 1881 has been empowered by the words “may order”
the drawer of the cheque to pay interim ctompensation to the
complainant in 2 summary trial or'in summons case where he pleads
not guilty to the accusation made in the. complaint and in any other
case upon framing of charge which interim compensation under sub-
Section (1) of Section 143A of the NI Act, 1881 is not to exceed 20%
of the amount of the cheque to be dfrecrom: in nature, the verdict in
LGR Enterprises & Ors. (supra) observes to the effect that the said
provision is. discretionary and- the leamed “Trial Court observes vzde
paragraph 13 of its impugned order to the effect that in view of the
light of the Objects and Reasons behind introduction of this provision,

‘the provision seems to have a mandatory effect.

13. | Inter alia the learned Trial Court observes to the effect that even
if it is assumed that Section [43A of the NY Act, 1881 is discietionary
in nature, the Court is still clothed with the powers to grant interim
compensation to the complainant, after providing sufficient reasons
and vide paragraph 14 of the impugned order, the learnt;:d Trial Court
has observed ta the effect:-

CRLM.C.2663/2021 & CRL.M.C.2730/1021 : PageBofs7



“14. Arguendo, going by the submissions of the accused, if
i is assumed tha! Section 143-A of NI Act is discretionary
in nature, the Court is still clothed with the powers o
grant inlerim compensation -lo the complainant, affer
providing safficient reasons. In the present complairnt, the
Court finds it appropriate to exercise its discretion in
Javour of the complainants, for the reasons which will be
", discussed now. It is admilted by the parties that the
complainants and accused no. 2 and 3 are relatives.
Moreaver, it is not uncommon that relatives lend money to
another relalives in cases of genuine need and such
lending / grant of loan, does not attract the vires of Punjab
Money Lenders Registration Acz‘ 1938. Moreover, it needs
o be acknowledged that efforts were made by the
complainant towards selfling the above matters in
Mediation on three occasions, but the same could not bear
fruit, on account of the delay ftactics of the accused
persons. As per the mandate -of Section 143(3) of the
Negotiable Instruments Act, the Court shall attempt o
" . dispose of the cases, within six months. However, in the
present complaints, more than teri months have already
elapsed, with no end in sight.”

14, It was inter alia observed wde paragraph 15 of the impugped

order to the effect -

“15. On account of the afarementioned discussion, this

Court is of the considered opinion. that all the ingredients

of Section 1434 NI Act stand fulfilled qaa the present

case, There is no reason why the benefit of Section 1434

NT Act should not be accorded fo the complainants in the

present case, especinlly when the legislature itself has laid
down a beneficial provision aimed at protecting the

interest of the complainanis.”

15. The petitioners, vide the present petition inter alia contend to

the effect that the impugned order is neither tenable in law nor on
) facts,'that the leamed Trial Court did not even consider that the
Validity )
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accused i.e. the petitioners could have put forth their documents i.e.
the admitted documents which could have been considered and dealt
with by the learned MM which would have negated even the admitted
documents such as bank statements, email, whatsapp chats and that the
learned Trial Court did not even think it fit to arithmetically calculate
the amounts in terms of the alleged loan agreement to make out
whether on the alleged date of the agreement i.e. 30.09.2020, the
amounts filled in in the cheque were actually due or outstanding from
the petitioners to the respondent no.2 nor did the learned Tnal Court
even consider that the respondent no.2 hagl concealed the factum of
having received substantial money from the petitioner nos.1 & 2.

16. It has also been submitted on behalf of the petitioners that the
learned Trial Court could have atleast called dpon the respondent no.2
to respond to the documents filed by the petitioners or could have
directed the respondent no.2 to file the bank statements showing the
amount transferred to his bank account by the petitioner nos.1 & 2 and
that the learned Trial Court inrongls’rj-aé’s‘ufhéd that in terms of Section
143A of the NI Act, 1881, the Metropolitan Magistrate is not required
to entertain any query, concern, COlltBIltiOl’:‘_l or submission of the
accused and has to mandatorily direct the payment of 20% of the
cheque amount without undértaking any other exercise even qua the
aspect as to whether the complainant had played a fraud upon the
Court or had concealed the fact of having received substantial money
from the accused. The petitioners have further submim;,d that the
learned Trial Court could have directed the respondent no.2 .to file

their bank statemnents and income tax retums to show the outstanding

CRL.M.C.2663/2021 & CRL.M.C2730/2021 Page 10 of 57
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amount due against the petitioners and that the learned Trial Court
acted as a mute spccl:at‘or assuming that on an applicatioh_ under
Section 143A of the NI Act, 1881, the Magistrate was only required to
direct payment of 20% interim compensation and nothing else.

17.  Inter afig the petitioners contend that the learned Trial Court
failed to consider that the words used in Section 143A of the NI Act,
1881 to the effect that the tnterim compensation under sub Section (1)
shall not exceed 20% of the amount of the cheque, are not similar or
identical to the words used in Section 148 of the NI Act, 1881 to the
effect that the Appellate Court may order the appellant to deposit such
sum which shall be 2 minimum of 20% of the fine or compensation
awarded by the learned Trial Court in the case of an appeal by an
accused and thus, thereby, it was apparent that the legislature in its
wisdom had deliberately made the difference in the wordings that it
shall not exceed 20% as compared with it shall be a minimum of
20% to vest the discretionary power wit-hr the. Trial Court to consider
whilst adjudicating upon an hpplicé‘riﬁii"hﬁ&er Section 143A of the NI
Act, 1881 to firstly come to a finding based on rca.sons, justi'fying the
grant of compensation and secondly, if the complainant was able to
make out a case for the grant of compensation, then the percentage of
the compensation to be decided which was not to exceed 20% of the
cheque amount and that thus, it was for the Magistrate to give reasons
both whilst deciding to grant compensation and secondly whilst
deciding the quantum/percentage of the compensation.

18.  Inter alia it was submitted on behalf of the petitioners that the

“leamed Trial Court failed to consider that at the stage of Section 143A

CRL.M.C.2663/2021 & CRL.M.C.273072021 Page 11 of 57
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of the NI Act, 1881 the accused is deemed to be innocent and there is

no adverse finding against him as in the case of an appeal after

conviction and that therefore, there has necessarily to be a difference

in the grant of compensation at the appeliate stage and at the initial
stage which differenfiation is visible by the use of a different language
in the provisions by the legislature thereby giving a discretion to the
Metropolitan Magistrate. Inter alia it was submitted on behalf of the
petitioners that the word “may’ used in Section 143A of the NI Act,
1881 vests discretion with the Metropolitan Magistrate and that the
award of interim compensation and that to the tune of 20% was
nowhere made mandatory in terms of Section 143A of the NI Act,
1881.

19. The petitioners have fuither submitted that the vesting of
discretion in terms of Section 143A of the NI Act, 1881 with the
learned Trial Court by the legislature is to see that no frivolous,
mezitless or undeserving complaiﬁants ‘;get upnecessarily enriched at
the cost of the innocent victims. Jnter alia the petitioners submi.t that
the learned Trial Court failed to consider that there could be
unscrupulous litigarits who might make false statements by concealing
and not stating that they have already received the money from the

accused or they might present the cheque which has already been

"replaced by the accused with another cheque and in such

circumstances, the accused at the stage of adjudication of the
application under Section 143A of the NI Act, 1881 could therefore
show the admitted and unimpeachable documents such as bank

statements to prove the story of the complainant to be wrong which

CRLM.C.2663/2021 & CRL.M.C,2730/2021 - Page 12 of 57
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could have been considered by the leamed Trial Court and in such
eventuality, no interim compensation ought to have been granted by
the learned Trial Court to the complainant.

20.  Inter alia the petitioners submit that the learned Trial Court
failed to take into account the factum that proceedings under the NI
Act, 1881 are not purely criminal proceedings and have a semblance -
of a civ_il nature to it, in as much as, the accused is required to disclose
its defence before the start of the trial and interim compensation can
also now be awarded and that thus, therefore it was incumbent on the
Trial Court to find out whether the‘ amounts were due to. the
complainant having regard to the averments of the co;nplainant as also
the averments in the documents relied upon on behalf of the accused.
Tt was also submitted on behalf of the petitioners that the intent behind
insertion of Section 143A of the NI Act, 1881 could never have been
to the effect that all cases filed qnde}‘_ the NI'Act be treated alike, in as
much as, each case is bound to d_iffér ‘and therefore, exercise of
discretion by the Trial Court in ‘nécessary especially when such
discretion has not been taken away by the legislature by inserting
Section 143A of the NI Act; 1881 in any manner.

21. Inier alia the petitioners submitted that the learned Trial Court
did not take into account that the grant of interim compensation was
not mandatory and was in fact for proceedings where the trial would
take time and in the instant case, the trial was also proceeding at a
rapid pace. It was further submitted on behalf of the petitioners that
the learned Trial Court was not correct in observing that at the stage of

awarding interim compensation, the Court was not réquired to

CRL.M.C.2663/2021 & CRL.M.C.2730/2021 Page 13 of 57
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consider the strength of the defence of the accused or that it was
immaterial at this stage or that the arguments addressed on behalf of
the accused could not be gone into by the Court and that considering
the same would amount to a mini trial, '

22. - Inter alia, the petitioners submit that the learned Trial Court had

wrongly observed that once the Court had taken cognizance, issued

summons, the Court could only look-into the grounds raised by the
accused at the conclusion of the trial and that the Trial Court had
wrongly observed that if the Court was to go into the
legality/maintainability of the compiaint at this stage, it would amouiit

to review of its own ordér which was not legally permissible. Jnrer
alig, the petitioners submitted that the learned Trial Court had wrongly

observed that all the ingredients of Section 143A of the NI Act, 1881

were fulfilled in “the present case and had wrongly observed that
mediation could not be fruitful due to the dilatory tactics of the
petitioners. -

23, The petitioners further subxﬁi‘ti‘fhét" the leared Trial Court did
not give any reason on the merits of the case justifying the award of
interim compensation to the complainapt(respdiident no.2 and that the

impugned order was thus a noﬁ-speakingl order and was liable to be set

‘aside and that the leamed Trial Court did not even deal with the

response -'and contentions raised by . the petitioners. The said
submissions that the petitioners have made through the peﬁtion relate
to the merits of the complaints .and arithmetical calculations with it
inter alia being submitted that whereas the complaipant in CC No.CC
NI Act 100-20 had alleged that a sum of Rs.1043110.17 was due tiil

CRL.M.C.2663/2021 & CRL.M.C.2730/2021 ' Page 14 of 57



30.09.2020 and in relation to CC No.CC NI Act 12-20 had contended
that a sum of Rs.1738517.04 was due from the petitioners thereof and
the total amount thus became payable by Vihod Tondak and Kunti
Devi arrayed as petitioner nos.2 & 3 to both petitions worked out to
Rs.2781627.21, in reality the amount paid by the petitioner nos.] & 2
to the respondent and his wife after 01.12.2019 tiil 30.09.2020 was
Rs.3770000 by way of bank transfers excluding cash paid to the

- respondent no.2 and details of the bank statements were submitted by

the petitioners to the effect:-

“(a) From Bank Account of Petitioner no.1 Company to the Bank
Account of Mr. Suneel Suryavanshi /Respondent no .2

S. No. Date Amount Bank’
1. 06.12,19 2,50,000/- . Canara
2, 17.01.20 1,00,000/- Canara
3. 05.03.20 2,00,000/- . Canara

Total 5,50,000/-

(b) From Bank Account of Petitionet 'ﬁt_). 1: Company to the Bank
Account of Mrs. Savita Suryavanshi / Wife of Respondent no. 2

S.Na. Date Amaunt Bank
1. 04.01.20 1,00,000/- Canara
2. 17.01.20 1,00,000/- Canara
Total " 2,00,000/- '

(¢) From Bank Account of Petitioner no. | Company to the Joint
Bank Account of Mr. Suneel Suryavanshi / Respondent no .2 and

Mrs. Savita Suryavanshi/ wife of Respondent no .2

S.No. Dafe Amount Bank
[, 28.09.20 2,00,000~ Deutsche
3. 28.09.20 2,00,000/- Deutsche
3, 28.09.20 9,50,000/- Deutsche
4 28.05.20 $,00,000/- Deutsche

CRL.M.C2663/102] & CRL.M,C.2730/2021
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5, 28.09.20 2,00,000/- Deutsche
Total 23,59,000/- Deutsche

(d) f‘rom Bank Account of Petitioner no. 2 (Mr. Vipin Tondak) to
the Bank Account of Mr. Suneel Suryavanshi / Respondent no .2

S.No. Date Amount Bank

1. 06.12.19 2,50,000/- HDFC

2. 05.03.20 2,00,000/- HDEC

3 24,03.20 1,50,000/- EDFC
Total 6,00,000/-

(e) From Bank Account of Petitioner no. | Company to the Bank
Account of M /s Share Corp Investment Pvt. Ltd., Company of
Mr.Suneel Suryavanshi / Respondent no.2 and Mrs. Savita
Suryavanshi / wife of Respondent no, 2 :

8.No. Date Amount .. Bank
1. | 28.0920 70,000/- Deutsche
Total 70,000/~

24.  The petitioners.submitted further that there was no legal liability
of the petitioners towards the respondent’ 'no.z, in as much as, the'
amount paid by them was in excess of the amount received from the
respondent no.2 and his wife. The béﬁtioners also submitted that the
learned Trial Court could have called for a rejoinder from the
complainant in response to the contentions ‘and facts raised by the
petitioners. The petitioners further submitted that in terms of the bank
statements that have been put forth by the petitioners, an excess
payment of Rs.773540 has been paid by the petitioners to the
respondent No.2 and thus, the respondent no.2 was not entitled to any

compensation whatsoever.

CRL.M.C2663/2021 & CRL.M.C.2730/2021 ) Page 16 of 57
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25.  The petitiouers also submitted that the learned Trial Court failed

to consider that in terms of Section 3 of the Punjab Registration of
Money Lenders Act, 1938, lending money with interest is prohibited if
the money lender is not registered and does not have a licence and in

as much as, the terms ;Jf the alleged agreement relied upon on behalf
of the respondent no.2 indicate that he is in the business of money

lending, the said alleged trausactions fall within the ambit of the bar of
the Punjab Registration of Money Lenders Act, 1938 and that the loan

was not a friendly loan as given to the petitioners but was allegedly a

commercial loan.

26. Inter alia, the petitioners submitted that the learned Trial Court

" had not considered that the respondent no.2 had only made an

allegation of a sum of Rs.5340000 being the outstanding amount as on
30.09.2020 but did not bifurcate the amount of the interest-cum-
pr-incipal amount and thus, the calculation even in relation to the
interest amount made by -the respondent no.2 was incorrect. The
petitioners further submitted that the learned Trial Court failed to
consider that the issuance of the directions for payment of interim
compensation is within the discretion of the Court and has to be
exercised in an objective manner.

27. The petitioners further placed reliance on the verdict of the
Hon'ble High Court of Madras in LGR Enterprises & Ovs. {(supra) to
submit to the effect that the provision of Section 143A of the NT Act,
1881 itself indicates that the discretion is vested with the Tnal Court
and that it is not necessary that in all cases the Trial Court must

necessarily direct the complainant to pay interim compensation and

CRL.M.C.2663/2021 & CRL.M.C.2730/2021 Page17 of 57
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that such a direction should be given only on a case to case basis by
taking into comsideration the facts of each case since making the
provision mandatory, would have directly affected the fundamental
right of an accused person to defend himself in-a criminal case.

28. The submissions raised on bebalf of the petitioner have been
vehemently opposed on behalf of the respondent no.2 submitting to .
the‘ effect that there is no infirmity whatsoever in the impugned order
of the learned Trial Court and that no discretion whatsoever is vested
in the Trial Court in view of the provisions of Section 143A of the NI
Act, 1881 and that thus, the interim compensation awarded to the
extent of 20% of the cheque amount has rightly been awarded by the
leamed Trial Court. ‘

29. During the course of submissions, it was inter alia also
submitted on behalf of the respondents that the averments made in the
complaint by the respondent no.2 itsélf brought forth the veracity of
the complainant’s version &g set forth. through the complaint.

30.  The respondents also placcd reliance’on the abservations of the
Hon’ble ngh Court of Chattisgarh in Rajesh Soni (supra) to cointend
to the effect that the provisions of Section 145A of the NI Act, 1881
are mandatory.

31.  Submissions were also made on behalf of the State.

32, It is essential to advert to the observations of the Hon’ble High
Court of Chattisgarh in Rajesh Soni (supra) wheresn, it was observed
vide paragraphs 9 to 19 to the effect;-

“9, Before adverling to the submission made by learned
counsel jor the petitioner, it is expedient io see that alms

CRL.M.C.2663/202] & CRL.M.C.2730/2021 . Page 18 oI 57
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and object of amended provision of Section 1434 of the Act,
1881, which reads as under:—

“The Negotiable Instruments Act, 1881 (the Act) was .

enacled to define and amend the law relating to Promissory
Notes, Bills of Exchange and Cheques. The said Act has
been amended from time to time 50 as o provide, inter alia,
speedy disposal of cases relating to the affence of dishonour
of cheques. However, the Ceniral Government has been
receiving several representations from the public including
trading community relating (o pendency of chegue
dishonour cases. This is because of delay tactics of
unscrupulous drawers of dishonoured cheques due to easy
JHing of appeals and oblaining stay on proceedings. As a
result of this, injustice is caused to' the payee of a
dishonoured cheque who has fo spend considerable time
and resources in court proceedings (o realize the value of
the cheque. Such delays compromise the sanctity of cheque
transactions.

2. It is proposed 1o amend the said Act with a view to
address the issue of undue delay in final vesolution of
cheque dishonour cases se as (o provide relief to payees of

. dishonoured chegues and lo- dzscourage Srivolous and

unnecessary litigation which would save time and money.
The proposed amendménts will strengthen the credibility of
cheques and help trade ‘and commerce in general by
allowing lending institutions, including banks, to continue
to ex!end Jfinancing lo !he producnve sectors of the.
economy.” : '

10, From perusal of the Act, 188] as well as amended
Section 1434 of the Act, 1881, it is clear that the Act, 1881
has played a substantial role in the Indian commercial
landscape and has given rightful sanciion against defavlters
of the due process of trade who engage in disingenuous
activities thai causes unlawful losses to rightful recipients
through cheque dishonour. Thereafter, the legislature has
amended Acl, 1881, whick came into force on 01.09.2018

with the aim fo secure the interes: of the complainant along
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with increasing the efficacy and expediency of proceedings
under Section 138 of the Act, 1881. Section 1434 of the Act,
1881 stipulates that under certain stages of proceedings
under Section 138 of the Act, 1881, the Court may order for

. the drawer to make payment upto 20% of the cheque
amount during the pendency of the matter. The order under
Section 1434 of the Act, 1881 can be passed only in’
summary Irial or & summons case, where he pleads not
guilty to the accusation made in the complaint, in any the
case upon franting of charge.

11. From perusal of Seciion 1434 of the Act, 1881, it is
quite evident that the act has been amended by granfing
inferbm measures ensuring that interest of complainani Is
upheld in the interim period before the charges are proven
against the drawer. The intent behind this provision Is to
provide aid to the complainant during the pendency of
proceedings under Section 138 of the Aci, where he is
already suffering double edged sword of loss of receivables
by dishonor of the cheque and the subsequent legal costs in
pursuing claim and offence. These amendments would
reduce pendency in courts becatise of the deterrent effect’on
the masses along ensuring certainty ‘of process thai was
very much lacking in-the past, as'peazaﬂy enforced al key
stages of the proceedings’ under. the Act. The changes
brought forth by way of the 2018 amendment (0 the
Negotiable Instruments Act, 1881 are substantial in nature
and focus heavily on upholding the interests of the
complainanis in such proceedings.

12, From perusal of the amended provision of Section 1434
of the Act, 1881, it is clear that the word 'may’ used is
beneficial for the complainant because the complainant has
already suffered for mass deed commitied by the accused by
nol paying the amount, therefore, it is in the interest of the
complainant as well the accused if the 20% of the cheque
amount is to be paid by the accused, he may be able to
utilize the same for his own purpose, whereas the accused
will be in safer side as the amount is already deposited in
Validity '
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or in a mandatory sense, the intent of the legislature should
be looked into along with the pertinent circumstances.
19. “17. The distinction of mandaiory compliance or
direclory effect of the language depends upon the language
couched in the statute under consideration and iis object,
purpose and effect. The distinction reflecied in the use of the
word ‘shall' or ‘may’ depends on conferment of power.
Depending upon the context, ‘may’ does not afways mean
may. ‘May' is @ must for enabling compliance of provision
but there are cases in which, for various veasons, as Soon as
a person who Is within the statute is entrusted with the
power, it becomes [his] duty to exercise [that power].
Where the language of statute creales a duty, the special
remedy is prescribed for non-performance of the duty.” '
20. If it appears to be the settled intention of the legislature
o convey the sense of compulsion, as where an obligation is
crealed, the use of the word “may” will not prevemt the
court from giving il the effect of Compulsion or obligation.
Where the statute was passed purely in public interest and
v that rights of private citizens have been considerably
modified and curtailed in the interests of the general
development of an area or in the interests or removal of
.§lums and unsanitary areas. Though the power is conferred
upon the statutory body by the use of the word “may” that
power inust be construed as a statutory duty. Conversely,
the use of the term ‘shall’ may indicate the use in optional
- or permissive sense. Although in general sense ‘may’ is
enabling or discretional and “shall is obligatory, the
connolation is not inelastic and inviolate.” Where to
. interpret the word “may” as direciory would render the
. very object of the Act as nugatory, the word “may mus!
mean ‘shall’,
21. The ultimate rule In construing auxiliary verbs like
“may and “shall” Is to discover the legislative intent; and
the use of words ‘may’ and ‘shall’ is not decisive of iis
discreiion or mandates. The use of the words “may” and
shall' may help the courts in ascertaining the legislative
intent withowt giving o either a controlling or a
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determinating effect. The courts have further to consider the
subject matter, the purpose of the provisions, the object
intended (o be secured by the stalute which is of prime
importance, as also the actual words employed. ™

14. The Supreme Court in Surinder Singh Deswal alias
Colonel S.8. Deswal v. Virender Gandhi , has examined
provision of Section 148 of the Act, 1881 and held that it is
mandatory provision. The relevant para of the judgment is.
reproduced below:

“8. Now sa far as the submission on behalf of the Appellants
that even considering the language used in Section 148 of
the N.I. Act as amended, the appellate Cour: “may” order
the Appellant to deposit such sum which shall be a minimum
of 20% of the fine or compensation awarded by the trial
Court and the word used is not "shall’' and therefore the
discretion is vested with the firsf appellate court to direct
the Appellant - Accused (o deposit such sum and the
appellate court has construed it as mandatory, which
according to the learned Senior Advecare for the dppellants
would be conirary 10 the provisions of Section 148 of the
N.L Act as amended is concerned; considering the amended
Section 148 of the N.I. Act as a whole.10 be read with the
Statement of Objects and Reasons of the amending Section
148 of the N.I Act, though it is-trite that in amended Section
148 of the N.I. Act, the word used is “may”, it is generally -
to be construed as a “rule or “shall” and not to direct o
deposit by the appellate court is. an exception for which
special reasons are lo be assigned. Therefore amended
Section 148 of the N.I. Act confers power upon the Appellate
Court to pass an order pending appeat fo direct the
Appellant-Accused to deposit the sum which shall not be
less than 20% of the fine or compensation either on an
application filed by the original complainant or even aon the
application filed by the Appellant-Accused Under Section
389 of the Code of Criminal Procedure (o suspend the
sentence. The aforesoid is required o be construed

Valicty considering the fact thar as per the amended Section 148 of
unknown
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the N1 Acl, a minimum of 20% of the fine or compensation
awarded by the trial court is directed to be deposiled and
that such amount is to be deposited within a period of 60
days from the date of the order, or within such further
period not exceeding 30 days as may be directed by the
appellate court for sufficient cause shown by the Appellant.
Therefore, if amended Section 148 of the NI Act is
purposively interpreted in such a manner it would serve the
Objects and Reasons of not only amendment in Section 148
of the NI Act, buwt also Section 138 of the NI Act.
Negotiable Instruments Act has been amended from rtime to
tine so as lo provide, inter alia, speedy disposal of cases
relating to the offence of the dishonoured of cheques. So as
{0 see that due to delay tactics by the unscrupulous drawers
of the dishonoured cheques due to easy filing of the appeals
and obtaining stay in the procéedings, an injustice was
caused to the payee of a dishonoured cheque who has (o
spend considerable lime and resources in the court
proceedings lo realise the value-of the cheque and having
observed that such delay has compromised the sanctily of
the chegue transactions, the Parliament has thought it fit to
amend Section 148 of the NI Act. Therefore, such a
purposive interpretation would be’in _ﬁirtherance of the
Objects and Reasons of the amendm em in Section 148 of the
.N.I et and also Section 136 of the NI Act.”

15, The Hon'ble Supreme Court in G.J. Raja v. Tejraf
Surana , has examined the amended Section 1434 of the
Aet, 1881 and held that it is prospeciive effect and not .
retrospective effect. The relevant para of the judgment is
reproduced below:—

“19. It must be stated that prior 1o the insertion of Section
143-4 in the Act there was no provision on the statute book
whereunder even before the pronouncement of the guilt of
an accused, or even before his conviction for the offence in
" question, he could be made o pay or deposit interim
compensation. The imposition and consequential recovery
of fine or compensation either through the modality of

Validity
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Section 42/ of the Code or Section 357 of the code could
also arise only afier the person was found guilly of an
gffence. That was the status of low which was sought to be
changed by the introduction of Section 1434 in the Act. It
now imposes a liability that even before the proncuncement
of his guilt or order of conviction, the accused may, with the
aid of State machinery for recovery of the money as arrears
of land revenue, be forced io pay interim compensation. The

. person would, therefore, be subjected lo a new disability or
obligation. The situation is thus completely different from
the one which arose for consideration in ESI Corpn. v.
Dwariea Nath Bhargwa, (1987) 7 SCC 131,

23. In the ultimate analysis, we hold Section 1434 to be
prospective in operation and that the provisions of said
Section 1434 can be applied or invoked only in cases where
the offence under Section 138 of the Act was committed
after the introduction of said Section 1934 in the statule
book. Consequently, the ofders passed by the Trial Court as
well as the High Court are reguired to be set aside. The
mongy deposited by the Appellant, pursuant lo the interim
direction passed by this Court, shall be returned to the
Appellant along with interest accrued thereon within two
weeks from the date of this order.” "

16, Therefore, the word “mdy” be tréated as "shall” and is
nol discretionary, bui of directory in nature, therefore, the
learned Judicial Magistrate First Class has vightly passed
the interim compensation in favour of the complainant,

17. In L.G.R. Enterprises (Supras), the Hon'ble Madras
High Court heid as under:—

“8. Therefore, whenever the trial Courl exercises ils
furisdiction under Section 1434(1) of the Act, it shall record
reasons as (o why it directs the accused person (drawer of
the cheque) to pay the inlevim compensation to the
complainant, The reasons may be varied. For instance, the
.accused person would have absconded for a longlime and
thereby would have protracted the proceedings or the

Validity
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accused person would have intentionally evaded service for
a long time and only after repeated attemipts, appears before
the Couri, or the enforceable debt or liability in a case, is
borne owt by overwhelming materials which the accused
person could not on the face of it deny or where the accused
person accepls the debt or liability partly or where the
accused person does not cross examine the witnesses and
keeps on dragging with the proceedings by filing one
petition after another or the accused person absonds and by
virtue of a non-bailable warrant he is secured and brought
before the Court after a long time or he files a recall non-
bailable warrant petition afier a long time and the Court
while considering his petition for recalling the nonbailable
warrant can invoke Section 1434(!) of the Act. This list is
not exhaustive and it is more illustrative as to the various
circumsiances under which the triai Court will be justified
in exercising ils jurisdiction under Section 1434(1) of the
Act, by directing the accused person lo pay the interim.
campensation of 20% to the complainant.

9. The other reason why the order of the Irial Cotrt under
Section 143A(1) of the Act, should contain reasons, is
because it will always be subjected to challenge before this
Court. This Court while considering the pedition will only
look for the reasons given by the Court below while passing
the order under Section 143A(1) of the Act. An order that is
subjected to appeal or revision, should always be supported
by reasons. A discretionary order without reasons is, on the
Jace of i, Hegal and it will ‘be set aside on that ground
alone.”

18. The judgment cited by learned counsel for the petitioner
afso indicates that the Judicial Magistrate First Class has to
poss a reasoned order for determining quantum of
compensaiion, which is payable (o the victim looking 1o the
Jacts and circumsiances each case, but does not suggest any
iota that grant of compensation as per Section 1434 of the

det, 1881 is of discretionary in nature.
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19. From perusal of provisions of the Aci, 1881 considering
the gims behind object of the Acs, 1881 and the law laid
down by the Supreme Court, I am of the considered view
that the amendment in Section 1434 of the Act, 188] is
mandaftory in nafure, therefore, the learned Judicial
Magistrate First Class has rightly passed the order of
interim compensation in javour of the respondent and has
not commiitied any irregularity or illegality in passing such
order. The learned 11 Additional Sessions Judge has also
not commitied any trreguiarity or illegality in rejecting the
revision filed by the petitioner, which warrants any
interference by this Court.”

33, Vide the observations in LGR Enterprises & Ors. (supra) relied
upon on behalf of the petitioners, it was observed to the effect:-

“S. The next question that arises for consideration is the
manney in which this provision is to be put into operation in
the pending proceedings. It will be relevan! to extract
Section 143A4(1) as foliows.

“143A.(1) Notwithstanding anything contained in the Code
af Criminal Procedure, 1973, the Cowrt frying an offence
under Section 138 imay order the drawer of the cheque to
pay interim compensation 16 the éomplainant- (a) in a
summary trial or a summoens case, where he pleads not
guilty o the accusation made in the complaint; and (b} in

any other case, upon framing of charge.”

6. A reading of the above provision makes it clear that the
Court trying an offence under Section 138 of the Negotiable
Instruments Act “may" (emphasis supplied) order the
drawer of the cheque 10 pay interim compensation io the
complainant. The provision iiself shows that the discretion
is vested with the Trial Court to direct interim compensation
to be paid by the complainan!. It is noi necessary thal in all
cases, the (rial Court must necessarily direct f(he
complainan! fo pay interim compensation and such a
direction should be given only on a case to case basis, by

Valdhy taking into consideration the facts of each case. The

unknown
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legislature has intentionally not used the word “shall”,
since it would have prevenied the accused persons, even in
genuine cases, from defending themselves without paying
20% as interim compensation amount lo the complainant.
This would have directly affected the fundamental vight of
an accused person (o defend himself in a criminaf case. This
is the reason why the legisloture had thoughfully used the
word “may” under Section 143A4(1) of the Negotiable
Instruments Act, Therefore, i is not possible to read the
word “shall” into the word “mmay” which is used in the
provision.

7. In view of the above finding, the word “may”, gives the
discretion to the Trial Court to direct the accused to pay
interim compensation to the complainant. The exercise of
discretion must always be supported by reasons, failing
which the exercise of discre!ion will become arbitrary.

. 8 Therefore, whenever the ﬁ'm! Court exercises ils

Jjurisdiction under Section 1434 (1) of the Act, it shall
record reasons as (o why it direcls the accused person
(drawer of the cheque) (o pay the interim compensation to
the complainant. The reasons may be varied. For instance,
the accused person would havé dbsconded for a longtime
and thereby would have protrqc:ed thé proceedings or the
accused person would have zntemionally evaded service for
a long time and only after repeated attempts, appears before
the Court, or the enjorceable debt or liability in a case, is
borne out by overwlielming materials which the accused
person could not on the face of it deny or where the accused
person accepts the debt or liability partly or where the
accused person does not cvoss examine the wilnesses and
keeps on dragging with the proceedings by filing one
petition after another or the accused person absonds and by
virtue of a non-bailabie warrant he is secured and brought
before the Court afier a long time or he files a recall non-
bailable warrant petition after a long time and the Court
while considering his petition for recalling the non-bailable
warrani can invoke Section 1434(1) of the Act. This list is
not exhaustive and it Is more Hlustrative as to the various
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CRL.M.C.2663/202] & CRL.M.C.2730/2021

17. This Court has carefully considered the submissions
made on either side and the materials available on record.
This Court has already derived the scope and purport of
Section 1434 of the Negotiable Instruments Aci, supra. It
has 1o be now applied o the jacts of the present case.

18. A careful reading of the order passed by the Court
below shows that the Court below has focussed more on the
issue of the prospective/retrospective operation of the
amendment. The Court has not given any reason as lo why il
is directing the accused persons lo pay an interim
compensation of 20% fto the complainant. As held by this
Court, the discretionary power that is vested with the trial
Court in ordering for interim compensation must be
supported by reasons and unfortunately in this case, it is nol
supported by reasens. The attempt made by the learned
counsel for the respondent lo read cerigin reasons inlo the
order, canno! be done by this Court, since this Court is
testing the application of -mind of the Court below while
passing the impugned order by exercising its discretion and
this Court cannol allemp! to supplement if with the reasons
argued by the learned counsel for the réspondent,

19. This Court took the effort of discussing the effect and
purport of Section 1434 of the Negoliable Instruments Act, -
only to ensure that some guidelines are given to the
Subordinate Courts, which deals with complaints under
Section 138 of the Negotiable Instruments Act, on a regular
basis to deal with such petitions effectively and in
accordance with law.

20. In view of the above discussion, the order passed by the
Court below in CrlMP.No, 710 of 2019 dnd Crl M.P. No. -
885 of 2019 dated [1.04.2019 is hereby set aside. In the
resull, the Criminal Original Petitions are allowed. There
shall be a direction fo the Court below lo complete the
proceedings in C.C. No. 161 of 2018 and C.C. No. 142 of
2018, within a period of three months from the date of
receipt of a copy of this order. The Registry is directed 1o
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circulate a copy of this order 1o all the Subordinate Courts
through the Judicial Academy. Consequently, connected
miscellaneous petitions are closed."”

34. The observations in LGR Enterprises & Ors. (supra) were
referred to in paragraphs 18 & 19 of the verdict of the Hon’ble High
Court of Bombay in “Nurallah Kamriuddi Veljee V. Farid Veljee”
2019 SCC OnLine Bom 1537 with observations in paragraph 18 & 19

of the said verdict making reference to observations in paragraph 6 of

LGR Eunterprises & Ors. (supra) to the effect;-

“18. The learned Counsel for the pelitioner has also
placed reliance on the judgment of Madras High Court in
the casé of LGR Enterprises v. P. Anbazhagan in Cr.Q.P.
No. 15438 of 2019. The ratio laid down by the Single
Judge of the Madras High Court would not be applicable
fo the case in hand since the case before the Madras High
Court was in respect of Section 1434 of the Act which
empowers the Couri 1o direc! intérim compensation while
trying an offence under Section 138 of the Act. Para 6 of
the judgmeni reads thus:- .

“6. A reading of the above provision makes it clear that
the Court lrying an qffence under Section 138 of the
Negotiable Insiruments Act “may” (Emphasis supplied)
order the drawer of the cheque lo pay interim
compensation lo the complainant. The provision itself
shows that the discretion is vested with the Trial Court t
divect interim compensation t be paid by the
complainant, It is not necessary that in all. cases, the trial
Court must necessarily direct the complainant lo pay
interim compensation and such a direction should be
given only on a case lo case basis, by taking inlo
consideration the facts of each case. The legislatire had
intentionally not used the word *shall”, since it would
have prevented the -accused persons, even in genuine
cases, from defenting themselves without paying 20% as

CRL.M.C.266372021 & CRL.M.C.2730/2021 Page 31 of 57
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interim compensation amount lo the complainant. This
would have directly affected the fundamental right of an
accused person to defend himself in a criminal case. This
is the reason why the legislature had thoughtfully used
the word “may” under Section 143A(1) of the Negotiable
Instriunents Act. Therefore, it is not possible io réad the
word “shall” into the word “may” which is used in the
provision.” '

19. It has been observed by the Madras High Court that
as per Section 1434 of the Act, discretion is vested with
the Trial Court to direct interbn compensation to be paid
to the complainant which would be given only on a case
to case basis by taking info consideration the fucts of
each case. It is observed. that the legislature has
intentionally not used the word “shall” since it would

- have prevented lhe accused persons, even in gensine
cases, from defending themselves ‘without paying 25% as
interim compensation amount lo the complainant. I is
not the case in hand. The petitioner herein has been
convicted and while in appeal, the learned Additional
Sessions Judge in view of theJudgment laid down by the
Supreme Courl in case of Surinder Singh Deswal (supra)
rightly exercised her jurisdiction in directing payment of
compensation as above. The :ratio, thercfore, can be
distinguished accordingly.”,

which judgment thus, clearly distinguishes the provisions of Section
143A of the NI Act, 1881 and the provisions of Section 148 thercof.

35. - As regards the import of Section 148 of the NI Act, 1881 and it

being directory or mandatory, the matter is no ionger res iniégra in
view of the verdict of the Hon’ble Supreme Court in “Surender Singh
Deswal @ Col, 8.8. Deswal V. Vivender Gandhi” in Criminal Appeal
No0s.917-944 of 2019, whereby the Hon'ble Suﬁreme Court has

abserved vide paragraph 9 thereof to the effect:-

CRL.M.C.2663/2011 & CRL.M.C,2730/201) ' Page 32 of 57



“9. Now so far as the submission on behalf of the
appellants that even considering the langrage uased in. .
Section 148 of the NI Act as amenied, the appellate
Court “may” order the appellant to deposit such sum
which shall be a minimum of 20% of the fine or
compensation awarded by the tria!l Court and the word
used is not “shall” and therefore the discretion is vested
with the first appeliate court fo direct the appellant -
accused to deposit such sum and the appellate cour! has
construed it as mandatorp, which according to the learned
Senior Advecate for the appellants would be contrary to
the provisions of Section 148 of the N.I. Act as amended is
concerned, considering the amended Seclion 148 of the
NI Act as a whaole to be read with the Statement of
Objects and Reasons of the ainending Section 148 of the
NI Act, though it is true that in amended Section 148 of
the NI Act, the word used is “may”, it is generally to be
construed as a “rule” or “shall” and not to direct fo
deposit by the appellate court is an exception for which
special reasons are to be assigned,

Therefore amended Se.:‘tidn 148 of the NI Act
confers power upon the Appeliate:Court to pass an order
pending appeal to direct the Appellant. Accused to deposit
the sum which shall not be lgss, than. 20% of the fine or
compensation either on an application filed by the original
complainant or even on the application filed by the
Appellant Accused under Section 389 of the Cr.P.C. to
suspend the sentence. The.aforesaid’is required to be
construed considering the fact that as per the amended
Section 148 of the N.I. Aci, a minimum of 20% of the fine
or compensation awarded by the trial court is directed to
be deposited and that such amount is to be deposited
within a period of 60 days from the date of the order,-or
within such further period not exceeding 30 days as may
be directed by the appellate court for sufficient cause
shown by the appellant.
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Therefore, if amended Section 148 of the N.I. Act is’
purposively interpreted in such a manner it would serve
the Objects and Reasons of not only amendment in Section
148 of the N.I Act, but also Section 138 of the N.I. Act.
Negotiable Instruments Act has been amended from fime
Lo lime so as to provide, inter alia, speedy disposal of tases
relating to the offence of the dishonoured of chegues. So
as to see that due to delay tactics by the unscrupulous
drawers of the dishonoured cheques due to easy filing of
the appeals and obtaining stay in the proceedings, an
injustice was cansed {o the payee of a dishonouved cheque
whe has to spend considerable time and resources in the
courl proceedings to realise the value of the cheque and
having observed that such delay has compromised” the
sanctity of the cheque ti'ansactmns, the Parliament has
fkoughz it fit to amend .S'ectzon 148 of the N.I, Act.

Therefore, such a purposive interpretation would be
in furtherance of the Objects and Reasons of the
amendment in Section 148 of the NI, Act and dlso Sec 138
of the N.I Act.”

36. The verdict in Nurallah:. Kamruildi Veljee (supra) thus,

observed vide paragraph 14 thergof' to the effect -

“14. The Hon'ble Supreme Court has also observed that the
word “may” appearing in Section I 48 of the Act as
amended be construed as a “rule” or Vshall” and not to
direct to deposit by the Appelldte Court'is an exceprlon Jor
which special reasons are lo be asszgned ”

37. The verdict of the High Court of Kamataka Kalaburagi Bench_
in “Jahangir Vs. Farpog Ahmed Abdul Razak” in Criminal Petition
n0.201213/2020 dated 06.07.2021 observed.vide paragraph 9 to the
effect:- '

“9. Section 1434 (1) is not a mandatory provisions and it
says that Court may ovder the drawer of the chegue to pay

Validity
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Matter is remitted back to the learned magistrate with
a direction (o pass a judicious order on the application
submitted by the complainant/ respondent herein under
Section 1434 of the NI Act after giving a reasonable
opportunily 10 both the pariies.

In view of disposal of the main petition, 1.4.No.1/2020
does not survive for consideration and accordingly, the
same is disposed off. "

38, The observations of the High Court of Bombay in “Ajay
Vinodchandra Shah vs. The State Of Maharashira And Anr.” 2019
(4) Mah.L.J.705 in paragraphs'13 & 13 are to. the effect:-

“13. On comparison of the language used in Sections 1434 and 148,
one finds a difference. Uls 1434, the accused is yet to face a irial.
Under subsection (2} thereof, the interim compensation under sub-
section (I} shall not exceed twenty percent of the amount of the
cheque. However, under Section_i48, it is stated that the Court may
order the appellant (o deposit such sum which sholl be a minimum of
twenly per cent of the fine.” These clauses in these two sections reflect
the intention of the Legislature thal a person at the stage of trial is
always considered innocent.till he is found guilty and, therefore, the
ceiling of 20% compensation is mentioned. However, in the appeal,
when the first Court holds the accised guilty and thus, once he is
convicted, then, the appellate Court is given the power o pass order:
directing the accused 1o deposit the amouni which shall be @ minimum
of 20% of the fine or compensation awarded by the irial Court, It is
fuirther stated in Section 148 that the amount payable under this
subsection shall be in addition to any intevim compensation paid by
the appellont under Section 1434,

13, 1t is useful (o compare the two sections i.e, 143-A and 148 of
the Negotiable Instruments dActin a tabular formar to get a quick
grasp. The grant of interim relief is a common thread running through
both the sections. However, they are not identical. The terms and

CRL.M.C.26632a21 & CRL.M.C.2730/2021 Page 36 of 57
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clauses used by the Legislature while drafting these two sections,
provide internal aid to understand the sections.

the accused shall pay within a
period of 60 days and for special
reason, further 30 days hencd
within 90 days.

Sr- | Section 143-A of the N.I. Act Section 148 of the N.I. Act

No, :

1. | The order of payment of interim The order of depositing the sum out of
compensation. Jine or compensation.

2. | Upper limit is maximum 20% o) Lower limir is minimum 20% of th
the cheque amount. amouni of fine or compensation,

Y | The order is of payment mada The Cours may direct 1o relegse th
directly to the complainant. amount which is deposited 1o mj

complainant.
4, | If the order of payment is made| Same provision is made. Maximum 60

days and for special reason, firther 30
days jor depositing the amount.

(i) In summary trials at the st
of plea if not pleaded guilty.

The order directing to deposit ihe
money can be passed any time during
the appeal.

()

upon framing of charge in any
aither case.

Sub-section (4) of 143-A states

about recovery of the money with
~“money . with

interest from the complainant in
case of acquittal of the accused
within a period of 60 days ot
maximumn 90 days.

In praviso of section 148, simila
provision: is made for the recovery of
interest  from  thd
complainant in case of acquittal of th

accused within a period of 60 days o

maximum S0 days.

Sub-section (5) of section 143-4,
the provisions of recovery ¢
nterim compensafion should be a
if a fine under section 421 of th
Cr.P.C.

No such provision is mentioned but ¢
be governed by the provisions of Cod
of Criminal Procedure.

bring forth the apparent difference under Section 143 A and 148 of the
NI Act, 1881.

CRLM.C.2663/2021 & CRL.M.C.2730/2021
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made recoverable as per the provision of section 421 of
Code of Criminal Procedure.”,

which have been set aside as not being good law in so far as the
consequences of the non-payment of the amount under Section 148 of
the NI Act is concerned. That in so far as Ajay Vinodchandra Shah
{supra) states the distinction between Section 143A and Section 148
of the NI Act, it cannot be ignored nor can it be overlooked that the
observations therein in relation lo the distinction between Section
1434 and Section 148 of the NI Act were not sel aside by the
Hon’ble Supreme Court.

39. That Section 143A of the NI Act, 1881 is brought into play
during trial is apparent through the provisions of Section i43 A of the
NI Act, 1881 itself, when it states that the Court “trying” an offence
under Section 138 of the NI Act, 1881 may order the drawer of the
cheque fo pay interim compensation to the complainant in sumimary
trial or in a summons case where he pleads not guilty to the accusation
made in the complaint and in any orliéi: clé‘ée upon framing of charge
with directions in terms of St_:ction 143A(2) of the NI Act, [88] that
the interim compensation under s;ub-Secgjon (1) of Section 143A shall
not exceed 20% of the amount of the cheque.

40, That an accused is not guilty until proved to be so and is
presumed to be innocent till held guilty is implicit through Section
143 A of the NI Act, 1881 sub Clause (4) thereof itself, whereby it has
been directed as under:- '

“S. 143 A: Power fo direct interim compensation

......

CRL.M.C.2663/202) & CRL.M.C.27301202) Page 39 of 57
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4. [f the drawer of the cheque is acquitted, the Court shall
direct the complainant fo repay to the drawer the amount of
interim compensation, with interest al the bank rale as
published by the Reserve Bank of India, prevalent al ihe
beginning of the relevant financial year within sixty days
Sfrom .the date of the order, or withing such further period
not exceeding thirly days as may be direcied by the Court on
sufficient cause being shown by the complainant.

41. To consider whether a legislation is mandatory or directory in
nature as laid down by the Hon’ble Supreme Court in “Mohan Singh
And Others Vs. International Airport Auwthority of fn.dia And
Others” (1997) 9 SCC 132, regard must be had to the context of the
satd matter and the object of the prow}isic;:i and use of the word “shall”
or “may” 1s not decisive, If a statutory remedy is provided for
violation of the said provision then it can be construed as a mandatory
provision as faid down by the Hon'ble Supreme Court in “State of
U.P. And Others Vs. Babu Ram Upadhyn” AIR 1961 §C 751,

42, Itis essential to observe that as stated it Craies on Stawte Law,

5% edition, at page 242 :

"No universal rule can be laid down as to whether
mandatory enactments shall be considered directory
only or obligatory with an implied nullification for
disobedience. 1t is the duty of Courts of Justice to iry to
get at the real intention of the Legislature by carefully
attending o the whole scope of the statute to be
construed.” .

CRL.M.C.2663/2021 & CRL.M.C.2730/2021 Page 40 of 57
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As to whether thq statute is mandatory or directory depends upon the
intent of the legislature and not always upon the language in which the

intent is couched.

43. The difference between the provisions of Section 1434 and 148
of the NI Act, 188] has already been spelt out elsewhere hereinabove
as detailed in the verdict of the Hon’ble High Court of Bombay in
“Ajay Vinodchandra Shah vs. The State Of Maharashtra And Anr,”
2019 (4) MHLJ 705. The factum that apart from the recovery of
interim compensation as awarded under Section 143A of the NI Act,
1881 being made recoverable as if it were a fine under Section 421 of .
the Cr P.C., 1973 and report from the recavery thereof being provided

for, there is no further sentence provided under the statute for the same

- specifically when there is no imprisonment spemfied i terms of the

enactment itself under Section ]43A(5) of the NI Act, 1881 of any
default sentence in the event of the fine not being recovered, the same
itself makes it apparent that the intent of the legislature in using the
word “may” in Section 143A(1) thereof for directing the drawer of the
cheque to pay the interim compensation to the complamant at the
stages as provided therein in Sub-Clauses (a) and (b) thereof which
has mandatorily in terms of Section 143A(2) thereof been directed not
to exceed 20% of the amount of the cheque, can only be termed to be
directory in nature and cannot be held to be mandatory as sought to be
interpreted by the learned Trial Court vide the i'rnpugned order.

44." Though, the other aspect, which cannot be overlooked is that

the Statement of Objects and Reasons of the amendment in Section
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148 of the NI Act, 1881 as amended by way of the Amendment Act
No. 20 of 2018 as referred to in paragraph 7.2 of the verdict in
Surerzder Singh Deswal @ Col. 8.8. Deswal (supra) which reads to
the effect:-

“7.2 While considering the aforesaid issue/question, the
Statement of Qbjects and Reasons of the amendment in
Section 148 of the NI Act, as amended by way of
Amendment Act No. 20/2018 and Section 148 of the N1,
Act as amended, are required to be referred to and
considered, which read as under:

“The Negotinhle Instruments Act, 1881 (the Act) was
enacted to define and amend the law relating to
Promissory Notes, Bills of Exchange and Cheques. The
said Act has been amended from time to time so as lo
provide, inter alia, speedy disposal of cases relating to the
affence of dishonoiir of cheques. However, the Central
Government has been receiving several representations
Jrom the public including trading community relating to
pentdercy af cheque dishonour cases. .

This is because of delay; mcncs of unscrupulois
drawers of dishonoyred cheques due o easy filing of
appeals aiid abtammg stayion procee‘dmgs As a result of
this, injustice is caused lo the payee of a dishonoured
ckeque who has to spend considerable time and resources
in court proceedings to realize the valpe of the cheque.
Sach delays compromise - the  sanctity of cheque
transactions.

2. It is propesed to amend the said Act with a view fo
address the issue of unduc delay in final resolution of
cheque dishonour cases so as lo provide relief to payees of
dishonqured cheques and to discourage frivolous and
unnecessary litigation which would save time and money.
The proposed amendments will strengthen the credibilify
of cheques and help trade and commerce in general by
. ullm_ving lending institutions, including banks, to continue
Valldity .
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o extend financing to the productive sectors of the
economy.

3. It Is, therefore, proposed to introduce the Negotiable
Instruments (Amendmeny) Bill, 2017 fo provide, inter alia,
Sfor the following, namely:—

(i) {0 insert a new section 1434 in the said Act to provide
that the Court trying an offence under section 138, may
order the drawer of the cheque to pay inlerim
compensation {o the complainant, in a summary trial or a
summons case, where he pleads not guilly to the
accusation made in the complaint; and in any other case,
upon framing of charge. The interim compensation so
payable shall be such sum not exceeding twenty per cent of
the amount of the cheque; and

(i) to insert a new section 148 in the said Act so as fo~

provide that in an appeal by the drawer against conviction
under Section 138, the Appellate 13 Court may order the
appellant to depasit such sum which shall be a minimum
af twenty per cent of the fi ne or: compensaaon awarded by
the trinl court.

4. The Bill seeks fo acfueve the frE’ove objectwes #4148,

against conviction...

(1) Notwithstanding anything contained in the Code of
Criminal Procedure, 1973 (2 of 1974), in‘an appeal by the
drawer against conviction under section 138, the Appellate
Court may order the appeliant to deposit such sum which
shafl be a minimum of twenty per cen! of the fine or

- compensation awarded by the trial Court: Provided that
the amount payable under this subsection shall be in
addition to any interim compensation paid by the appellant
under section 1434,

(2) The amount referred o in subsection (I} shall be
deposited within sixty days from the date of the order, or
within such further period not exceeding thirty days as
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may be directed by the Court on sufficient cause being
shown by the appellant, .

(3) The Appellate Court may direct the release of the
amount deposited by the appellant (o the complainant af
any time during the pendency of the appeal: :

Provided that if the appellant is acquitted, the Court
shall direct the complainant to repay to the appellant the
amonnt so released, with interest wt the bank rate as
published by the Reserve Bank of Indin, prevalent at the
beginning of the relevant financial year, within sixty days
from the date of the order, or within such further period
not exceeding thirty days as may be directed by the Court
on sufficient cause being shown by the complginant.”,

making it apparent that through the said Negotiable Instruments
(Amendment) Bill, 2017, Section 143A -was inserted to provide that
the Court trying an offence under Section 138 of the NI Act, 188],
may order the drawer of the cheque to pay interim compensation to the
complainant in a summary trial or aisummons case where he pleads
not guilty to the accusation made. in the complaint and in any other
case upon framing of charge and‘that the interim compensation so
payable shall be such sum not exceeding 20% of the amount of the
cheque and vide the said Negotiable I;istrurﬁcnts (Amendment) Bill,
2017, Section 148 was sought to be inserted into the Act to prdvide an
appeal by the drawer against conviction under Section 138 of the NI
Act, 1881 where the Appellate Court may order the appellant to
deposit such sum which shall be a minimum of 20% of the fine or

compensation awarded by the Trial Court.
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45.

The Statement of Objects and Reasons for introduction of
Section [43A and 148 of the NI Act, 1881 vide the Negotiable

Instruments (Amendment) Bill, 2017 is as under:-

CRL.M.C2663/2021 & CRL.M.C.2730/2021

SSTATEMENT OF OBJECTS AND REASONS

The Negotiable Instruments Act, 1881 (the Act) was
enacied to define and amend the law relating to Promissory
Notes, Bills of Exchange and Cheques. The said Act has
been amended from time o time so as to provide, inter alia,
speedy disposal of cases relating to the offence of dishonour
of cheques. However, the Central Government has been
receiving several representations from the public including
trading community relating fo pendency of cheque
dishonour cases. This is because of delay tactics of
unscrupulous drawers of dishonoured cheques due lo easy
filing of appeals and obtaining stay on proceedings. As a
resull of this, injustice is caused 1o the payee of a
dishonoured cheque who has to spend considerable time
and resources in court proceedings 1o realise the value of
the cheque. Such delays compromise the sanclity of cheque
Iransactions.

2. It is proposed lo amend the said Act with a view fo

. address the issue of wndue delay .in final resolution of

cheque dishonour cases so as to provide relief to payees of
dishonoured cheques and fo discourage frivolous and
unnecessary litigation which would save time and money.
The proposed amendments will strengthén the credibility of
cheques and help trade and commerce in general by
allowing lending institutions, including banks, 1o continue
lo extend financing to the productive sectors of the
eCongmy. '

3. It is, therefore, proposed o introduce the Negotiable
Instruments (Amendment) Bill, 2017 to provide, inter alia,
Jor the following, namely:—

(1} to insert a new section 1434 in the said Act 1o provide
that the Court trying an offence under section 138 may
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crder the drawer of the cheque to pay interim compensation
to the complaz'nam, in g sunmary trial or a summons case,
where he pleads not guilty to the accusation made in the
complaini; and in any other case, upon framing of charge.
The interim compensation so payable shall be such sum not
exceeding twenly per cent. of the amount af the cheque; and

(ii) to insert a new section 148 in the said Act so as (o
provide that in an appeal by the drawer against conviction
under section 138, the Appeliate Court may order the-
appellant to deposit such suin whick shall be a mirimum of
twenly per cenl. of the fine or compensation awarded by the
trial court.

4. The Bill seeks to achieve the above objectives.”

46. As regards the observations of the leamed Trial Court to the
effect that the Court at the stage of awarding the interim
compensation, is not required to consider the strength of the defence
of the accused and the same is immaterial at this stage and though, the
arguments led on behalf of the accused may seem attractive at the first
blush, the same cannot be gone into by the Court at the stage of
consideration of directing payment of interim compensation in terms
of Section 143A of the NI Act, 1881 as that would amount to a mini
trial, it is essential to observe that the provisions of Section 294 of the
Cr.P.C, 1973 apply to all probeedingé iaefore any Court. where the
Code of Criminal Procedure, 1973 is‘applicable. Section 294 of the
Cr.P.C., 1973 provides to the effect:- '
“294, No formal proof of certain documents.

{1) Where any document is filed before any Cowrt by the
prosecution or the accused, the particulars of every such
document shall be included in a list and the prosecution or
the accused, as the case may be, or the pleader for the
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prosecution or the accused, if any, shall be called upon to
admit or deny the genuineness of each such document.

(2) The list of documents shall be in such form as may be
prescribed by the State Government,

(3) Where the genuineness of any document is not disputed,
such document may be read in evidence in any inquiry, trial
or other proceeding under this Code without proof of the
signature of the person to whom it purports to be signed:
Provided that the Court may, in its discretion, require such
signature to be proved.”

47.  Furthermore, as laid down by the Division Bench of this Court
in “Dayawati Vs. Yogesh Kumar Gosain” in CRL.REF.No:1/2016

decided on 17.10.2017, the question No.III reads to the effect:-

“Ouestion HI: In cases where the dispule has already been
referred to mediation — What is the procedure fo be
Jollowed thereafier? Is the maiter o be disposed of taking
the very mediated settlement agreement to be evidence of
compounding of the case and dispose of the case, or the
same is (o be kept pending, awaiting compliance thereof
(for example, when the payments are.spread over a long
period of time, as is usually:the case in such settlement
agreements)? In the contex! of reference of the parties, in a
case arising under Section 138 of the NI Act, to mediation’
is conceined, the foltawing procedure is required to be

Jfollowed: ",
referred by the Metropolitan Magistrate .vide order dated 13.01.2016'

has been answered by the Division Bench of this Court to the effect:-

----------

I (i) When the respondent first enters appearance in a
complaint under Section 138 of the NI Act, before
proceeding further with the case, the Magistrate may
proceed o record admission and denial of documents in

Validity
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accordance with Section 294 of the CrP.C., and if
satisfied, at any stage before the complaint is laken up for
hearing, there exist elements of settlement, the magistrate
Shall inguire from the parties if they are open to exploring
possibility of an amicable resolution of the disputes.....”

48. That Section 294 of the Cr.P.C., 1973 is applicable to the
proceedings in relation to complaints filed undér Section 138 of the NI
Act, 1881 has been so observed by the Hon’ble High Court of Calcutta
in “Gouranga Sarkar Versus Biswajit Sarkar & Anr.” 2005 SCC
OnlLine Cal 15 vide observations in paragraph 8 thereof, which reads

to the effect:~

“8. It further appears to me that the learned Magisirate
did not mark the cheques as exhibit though the cheques
were lying in Court record. P.W. 1 in his evidence siated
that he has filed all the papers in Court. The learned
Magistrate was wtally unaware of the provisions of section
294 of the Code: Section 294 of the Code makes it clear
that, “(1) Where any document is filed before any Court by
the prosecution or the accused, the particulars of evéry
such document shall be-.included..in a list and the
prosecution or the accused, as the case may be, or the
pleader for the prosecution or the accused, if any, shall be
called upon to admit or deny the genuineness of each such
document... - :

(3) where the genuineness of any document is not disputed,

such document may be read in evidence in any enquiry;

tvial or other proceeding under this Code without proaf of

the signature of the person to whom it purports to be

© signed provided that the Couri may, in ifs discretion,

require such signature lo be proved.” Lower Court Record

reveals that the complainant through his lawyer by firisti’

Le. list of documents dated 6.3.99 presented in Court some

i of the documents including the original cheques as well as
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bank endorsemeni, postal A/D Card, etc. The original
cheques are lying in case record which were filed along
with list of documents on 6.3.99. P.W. [ was examined on
6.3.99. The order sheet of the learned Magistrate dated
6.3.99 does not reveal thot the accused or his lowyer
questioned genuineness of the documents filed by the
complainant in Court on 6.3.99. The learned Magistrate by
his order did not reveal that the said cheques or other
documents filed on 6.3.99 requires proof of signature. It is
clear, therefore, the learned Magistrate did not at all
Jollow the provisions of law and was totally oblivious of
provisions of section 294 of the Code. The learned
Magistrate had duty to examine any withess under section
311 of the Code to reveal truth for just decision of the case
if he had any doubt in mind regavding issue of cheques.

There was no suggestion also to' P.W. { that the signature
appearing on the cheques were not the signature of
accused. When the accused ov his lawyer did not dispute
genuineness of the documents which were filed in Court,
the learned Magistrate committed error by coming 10 the

conclusion that accused denied issue of cheques. In faci,

there was nothing in case record to show that the accused

denied issue of cheques and, the accused did not challenge

Siling of the documents by the complainant.”™

49, Likewise, the verdict of the Hon'ble High Court of Bombay in
“Geeta Marine Services Pvl. Ltd. and another Versus State and
another” .2008 SCC OnLine Bom 92;1 also so holds qua the
applicability of Section 294 of the Cr.P.C., 1973 in proceedings under
Section 138 of the NI Act, 1881 vide observations in paragraphs 13,
14 & 15 thereof, which read to the eﬂ'mt:-

“13. That takes me to0 the main issue which is canvassed in
these petitions regarding procedure to be followed
regarding marking the documents as exhibits, I am dealing
with a case where the parties lead evidence by filing
affidavits. Whenever, an affidavit in lieu of examination-in-
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4. The issue before the Full Bench was answered in
paragraph 18 which reads thus:

“18. We accordingly hold that sub-section (3} of section 294
of the Code covers post- such documents can be read in
evidence as genuine without the formal proof. In our view,

Ganpat Raoji's case is not correctly decided.”(
(Emphasis added)

Therefore, the document which is admilted under sub-
section (3) of sectlon 294 of the said Code of 1973 can be
read in evidence as genuine without the formal proof of the
said document. Therefore, afler affidavit in lieu of
examination-in-chief is filed and formal evidence of the
witness is recorded, the exercise provided by section 294 of
the said Code of 1973 will have to be completed by the
learned Magistrale.

15. The real issue arises when a dispute is raised regarding
the proof of a document or admissibility of a document in
evidence which is tendered along with a list of documenis or
along with an affidavit in lieu of examination-in-chief: My
attention was invited 10 the decision of the Apex Court in the
case of Bipin Panchal (supra). Pamgraphs 12 to 15 of the
said decision read thus: '

“12. It is an archaic practice that during the evidence
collecting siage, whenever any objection is raised regarding
admissibility of any material in evidence the Court does not
proceed further without passing order on such objection.
But the fall out of the above practice is this: Suppose the
trial Court, in a case, upholds o particular objection and
excludes the material from being admitied in evidence and
then proceeds with the irial and disposes of the case finally.
If the appellate or revisional Court, wheii the same question
is re-canvassed, could take a different view on the
admissibility of that material in such cases the appellate
Court would be deprived of the benefit of that evidence,
because that was not put on record by the trial Court. In
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such a situation the higher Couri may have to send the case
back to the trial Court for recording that evidence and then
lo dispose of the case afresh. Why should the trial prolong
like that unnecessarily on account of practices created by
ourselves. Such practices, when realised through the course
of long period to be hindrances which impede steady and
swift progress of trial proceedings, must be recast or re-
mouled to give way for betler substitutes which would help
acceleration of trial proceedings.

13. When so recast, the practice which can be a better
substitute is this: Whenever an objection is raised during
evidence taking stage regarding the .admissibility of any
material or item of oral evidence the trial Court can make a
note of such objection and mark ihe objected document
tentatively as an exhibit in the case (or record the objected
pari of the oral evidence) subject to such objections to be
decided at the lasi stage in the final judgmeni. If the Court
finds at the final stage that the objection so raised is
sustainable the Judge or Magistrate can keep such evidence
excluded from consideration. In-our view there Is no
illegality in adopting such a course. However, we make il
clear that if the objection relates to deficiency of stamp duty
of a document the Court has to decide the objection before
proceeding further. For all other objections the procedure
suggested above can be followed.

i4. The above procedure, if foliowed, will have two
advantages. First is that the time.in the.trial Court, during
evidence taking stage, would not be wasted on account of
raising such objections and the Cour! can continue fo
examine the wilnesses. The witnesses need not wait for long

-hours, if not days. Second is that the superior Court, when

the same objection is_re-canvassed and reconsidered in
appeal o¥ revision against the final judgment of the trial
Court, can determine the correciness of the view taken by
the trial Court regarding that objection, without bothering
lo remif the case lo the irial Court again for fresh disposal.
We may also point oul that this measure would not cause
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any prejudice lo the parties to the litigation and would not
add to their misery or expenses.

15" We, therefore, make the above as a procedure to be
Jfoliowed by the trial Courts whenever an objection is raised
regarding the admissibility of any material or any item of
oral evidence.”

(Emphasis supplied)

against which an SLP was filed in the Hon’ble Supreme Court of India
which was dismissed vide order dated 05.12.2008 in Special Leave to
Appeal (Crl) 8436-8438/2008 titled S.N. Khetan vs M/S KSL &

Industries and Anxr.

50. The verdict of the Hon’ble High Court of Punjab & Haryana in
“Joginder Singh Vs. Anurag Malik” in CRM-M-4629 of 2015, a
verdict dated 23.02.2015 also in relation to proceedings under Section
138 of the NI Act, 1881 observes categorically to the effect that in
case the petitioner who was’facing proceedings under Section 138 of
the NI Act, 1881 in case of a dishonoured cheque seeks to establish
some docuinents, it would be open to the petitioner to avail the benefit
of the provisions of Section 294(3) of the Cr.P.C., 1973,

51.  Furthermore, the order ‘bf the Hon’ble Supreme Court in Suo
Moto Writ (CRL) No.(s) 12017 éategorically observes vide order
dated 20.04.202] that the Draft Rules of Criminal Practice, 2021
annexed' to this order be finalized in terms of the discussion in the
order with it having been directed vide paragraph 19(a) thereof to the
effect-

“ta) All High Courts shall Iake expeditious steps to
incorporate the said Draft Rules, 2021 as part of the rules
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governing criminal trials, and ensure that the existing rules,
notifications, orders and practice directions are suitable
‘modified, and promulgated (wherever necessary through the
Official Gazette) within 6 months from today. If the siate
government's co-operajion is necessary in this regard, the
approval of the concerned department or departments, and
the formal notlfication of the said Draft Rules, shall be
made within the said period of six months.”,

and significantly, in the said Draft Rules of Criminal Practice, 2021, it
has been observed in Chapter V Miscellaneous Directions No.19 (i),

divections for expeditious trial to the effect:-
“19.DIRECTIONS FOR EXPEDITIOUS TRIAL

i. In every enquiry or tvial, the proceedings shall be held
as expeditiously as possible, and, in particular, when the .
examination of witnesses has once begun, the same shall
be continued from day to day until all the witnesses in
attendance have been examined, unless the court finds the
adjournment of the same beyond the following day io be
necessary for reasons (o'be vecorded. (section 309 (1)
Cr.PC,). For this purpose, at “the commencement, and
immediately after framing charge, the court shall hold o
scheduling hearing, to ascertain.avid-fix consecutive dates
Jor recording of evidence, regard being had to whether the
withesses are malerial, or eyewitnesses, or formal
witnesses or are experts. The court then shall draw up a
schedule indicating the consecutive datés, when witnesses
would be examined; it is open to schedule recording of a
sel of witness' depositions on one date, and on the next
date, other sets, and so on. The court shall also, before
commencement of trial, ascertain if the parties wish to
carry out admission of any document under Section 294,
and permit them to do so, after which such comsecutive
dates for trial shall be fixed.
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thus, the same aiso in view of the observations in “Geeta Marine
Services Pvt. Ltd. and another Versas State and another” 2008 SCC
Online Bom 924, “Gowranga Sarkar Versus Biswajit Sarkar &
Anr,” 2005 SCC Online Cal 15, “Joginder Singh Vs. Anurag
Malik” in CRM-M-4629 of 2015 & Sue Moto Writ (CRL) No.(s)
1/2017, it becomes apparent that the provision of Section 143A of the
NI Act, 1881 has essentially to be held to be ‘directory’ and cannot be .
termed to be ‘mandatory’ to the effect. that the Trial Court has
mandatorily to award the interim compensation under Section 143A of
the N.I Act, 1881 in all proceedings tried under Section 138 of the NI
Act, 1881 on the mere invocation thereof by a complainant and
thereby order in-terms of Section 143A(2) thereof, the interim
compeusation to the tune of 20% of the amount of the cheque invoked.
52. The applicability of Section 294 of the Cr.P.C., 1973 has been
made essential in all proceedings in criminal trials and undoubtedly,
the proceedings under Section “138‘ of ""the'fi\-ﬂ Act, 1881 are termed to
be quasi criminal in nature.

53. Furthermore, the absecrvations of the leamed Trial Court to the
effect that even if it be assumed that the provisions of Section 143A of
the NI Act, 1881 is discretionary in nature, the Court is still clothed
with the powers to grant interim compensation to the complainant
after providing sufficient reasons, it is essential to observe that the
award of interim compensation in terms of Section 143A of the NI
Act, 1881 has to be after providing sufficient reasons and whilst taking

the same into account, the determination of interim compensation
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directed to be paid by the petitioners herein to the extent of the
maximum of 20% of the cheque amount to the complainants without

even considering the submissions that have been sought to be raised

'by the petitioners in relation to bank statements of the complainant

and without resorting to the provisions of Section 294 of the Cr.P.C,
1973 cannot be held to be within the contours of Section 143A of the

NI Act, 1881 to be with sufficient reasons. Furthermore, there are no

inherent powers conferred on a criminal court of a Magistrate dehors
enabling provisions of 2 statute.

54. In view thereof, the impugned order dated 21.09.202] of the
learned Metropolitan Magistrate (NI Act), Digital Court-01, PHC/New
Delhi in CC No.CC NI Act 12-20 titied as “SA VITA SURYAVANSHI
Vs. M/S JSB CARGG AND FREIGHT FORWARDER PVT LTD”
and in CC No.CC NI Act 100-20 titled as - “SUNEEL
SURYAVANSHI Vs. M/S JSB. CARGO AND FREIGHT
FORWARDER PVT LTD is set aside with the matter being remanded
back to the leamed Trial Court to dispo:se. of the application under
Section 143A ofthe NI Act, 1881 filed by the complainants of the said
complaint cases seeking interim compensation from the accused after
invocation of Section 294 of tl.lc Cr.P.C., 1973 and considering the
subwissions that are made by the petitioner in response to the
applications under Section 143A of the NI Act, 1881 and taking into
account that vide this verdict it is categorically held to the effect that

the provision of Section 143A of the NI Act, 1881 is directory in

* nature and not mandatory,
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55. The leamed Trial Court shall however dispose of the application
under Section 143A of the NI Act, 1881 within a period of 30 days
from the receipt of this order.

56, The petitions CRL.M.C.2663/2021 and CRL.M.C.2730/2021
are disposed of accordingly.

57. Copy of this judgment be circulated to all Subordinate Criminal
Courts of Delhi by the learned Registrar General of this Court.

DECEMBER 20, 2021
2 41 Dizere”
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