HIGH COURT OF ORISSA, CUTTACK
NOTIFICATION

No. (» 7R  Date 09 /0312022

With the objective of ensunng a safe and conducive environment for

recording the evidence of Vulnerable Witnesses in the light of the directions
issued by the Supreme Court of India in Smruti Tukaram Badade Vs. State
of Maharashira & Anr. in Miscellaneous Application No. 1852 of 2019 in
Criminal Appeal No. 1101 of 2019, the High Count of Orissa, do hereby,
formulate the following Scheme:

Part - |
1. Short Title and Commencement.-

This scheme may be called as “The High Court of Orissa
Vulnerable Witnesses Deposition Centres (VWDC) Scheme, 2022" and it
shall apply to the Couns sub-ordinate to the High Cour of Onssa from such
date as the Chief Justice of the High Court of Orissa may notify in this
behalf
2. Applicability.-

The provisions of this Scheme shall apply to any Vulnerable Witness
In any criminal proceeding before any Court, regardless the party, who seeks
to examine such a wilness.

3. Definitions and Meanings.-
In this Scheme, unless the context otherwise requires

i “Court” means any Court trying criminal cases. which is sub-ordinate
to the High Court of Qrissa:

ii. "Descriptive Aids" mean a human figure, madel, anatomically
correct dolls or a picture or anatomical diagrams or any other aids
deemed appropriate to help a Vulnerable Witness to explain an act or
a fact,

ii.  "Development Level” refers to the specific growth phase in which
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most individuals are expected to behave and function in relation to the
advanrcernent of their physical, socio-economic, cognitive and maoral
abilkties,

“Judge" means the Presiding Officer of the Court:

“Re-victimization” means a situation in which a person suffers more

than one criminal incident over a period of time;

“Secondary Victimization” means victimization that occurs not as a
direct result of a criminal aci but through the response of institutions
and individuals 1o the victim;

“Special Measures” mean and include the use of any mode,
methed and instrument etc. considersd necessary for providing

assistance in recording deposition of Vulnerable Witnesses;

“Support Person” means and includes guardian ad litem. legal
aid lawyer, facilitator, imterpreter, translialor and any other person
appointed by the Court to provide support and assist the Vulnerable
Witness to testify or attend judicial proceedings:

“Testimonial Aids” mean and include scraens, live links, images

andfor voice altering devices or any other technical devices,

‘“\fideo Conferencing” means the technology by which interaction
between two or more persons may take place through use of
computers, network, audio-video equipment and ancillary devices

and shall include video calling;

“Yulnerable Witnesses'" mean and include the following:

a) Child witnesses, who have not completed 18 years of age;

b) Age neutral victims of sexual assault read with Sections 273
and 327 of the Code of Criminal Procedure, 1973 and Section
354 of the Indian Penal Code, 1860,

c) Gender neutral victms of sexual assault read with Section 2(d)
of the Protection of Children from Sexual Offences Act, 2012
(32 of 2012)
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d} Age and gender neutral viciims of sexual assault under Section
A77 of the Indian Penal Code, 1860 read with paragraph 34(1)
of the decision in Saksti Vs, Union of India [(2004) 5 SCC 518];

e) Witnesses suffering from “mental illness’ as defined under
Seclion 2(s) of the Mental Healthcare Act, 2017 read with
section 118 of the Indian Evidence Act, 1872

f)  Any witness deemed to have a threal perception under the
Witness Protection Scheme, 2018 of the Union Government as
approved by the Supreme Court in Mahendra Chawla Vs, Union
of ingdia [ (2019) 14 SCC 615],

g) Any speech or hearing impaired individual or a person suffering
fram any other disability who is considered to be a Vulnerabls
Witness by the competent Court;

h)  Any other witnesses deemed to be vulnerable by the Court far

reasons o be recorded in writing.

xii ~ "Wulnerable Witnesses Deposition Centre” means and consists of
rooms or chambers not being conventional Court reems that create =
barrier free environment, where deposition of 3 Vulnerable Witness
can be recorded through videe conferencing freely without
constraining limitations, both physical and emational:

xii. "Video Linkage Room" means the depostion room, where the
wilness being accompanied by a support person (if engaged by the
Court) records his deposition through video conferencing;

xv,  “Vulnerable Witnesses Waiting Room" means a room or hall for
Vulnerable Witnesses where they can wait for their furn to record
their deposition in the video finkage room. It shall be provided with
toys, books, television etc. which may aid in iowering the anxiety of
Vulnerable Witnesses and make the Vulnerable Witnesses

comfortable.

©

a‘\?ﬁ

Page 3 of 14



Part - li

4, Competence of Vulnerable Witness & Assessmant.-

a, Every Vulnerable Witness shall be competent to testify unless the
Court considers that he or she is prevented from understanding the
questions put to him or her, or from giving rational answers lo those
questions due to tender age, unsoundness of mind, disease, or any other

cause of the like nature

Explanation: A mentally unsound person may be held competent to testify
unless he or she |s prevented by such unsoundness of mind
from understanding the questions put te him or her and giving
rational answers to the same

b The Court may, sus motu or upen receiving any application in this
behalf from defence or prosecution, conduct a competency assessment of
the Vulnerable Witness before recording the testimony of such wilness.

C In making such assessment, the Court shall have due regard to

clause (4)(a) and the circumstances of the case

d. Whenever a Court proceeds to make an assessment as to whether a
Viulnerable Witness is competent to testify, it shall record a specific finding
regarding the ability of such witness fo perceive, remember, communicate,
distinguish truth from falsehood or appreciate the duty to tell the truth, andfor
o express the same.

g The process of compelency assessment shall involve the following
persons:

i the Judge and such Coun personnel deemed necessary and

specified by the Judge in writing;
i the counsel for the parties;
il the support person;

i) the accused, unless the Court determines that competence requires
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to be and can be fully evaluated in his absence,

W) any other person, who in the opinion of the Court can assist in the
competence assessment,

Provided that the competence assessment of a Vulnerable Witness,
who is @ child shall be conducted only by the Judge.

5.  Questions to be put during assessment.-

The guestions asked to assess the competency of the child or any
other like Vulnerable Winess shall be appropriate io the age and
developmental level of the child and such any other Vulnerable Witness.
shall not be related to the issues at trial and shall focus on his ability to
remember, communicate, distinguish between truth and falsehood, and
appreciate the duty to teshfy truthfully.

B. Continuing duty to assess competence..-

The Court has the duty of continuously assessing the competence of
the Vulnerable Witnesses throughout their testimony and to pass appropriate
orders, as and when desmed necessary

T. Prior Visit of Vulnerable Witnesses to the Court.-

Vulnerable Witnesses, for reasons to be recorded by the Court, may
be allowed a pro-frial Court visit along with the support person (if any) to
enable such witnesses to familiarize them with the environment of the Court
and may also include the following:

i} the location of the accused in the dock:

i) Court officials (what their roles are and where they sit);

i)  who else might be in the Cour, for example those in the public
aallery;

]  the location of the witness hox-

vl @ run-through of basic Court procedure:

vi}  the facilities available in the Court;

vil) discussion of any patticular fears aor concerns  with  the

intermediaries, prosecutors and the Judge to dispel the fear trauma
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and anxiety in connection with the prospective deposition at Court;

vill) demonstration of any special measures applied for and/or granted,
for example practising on the live link and explaining who will be
able to see them in the Courtroom and showing the use of screens

(where it is practical and convenient to do so).

8. Meeting the Judge -

The Judge may meet a Vulnerable Wilness suo mofu for reasons to
be recorded or on an application of either party in presence of the prosecution
and defence lawyer or in their absence before he gives evidence, for
explaining the Court process in order to help him understand the procedure
and give his best evidence.

9, Appointment of Guardian ad litem in case of a Child Witness.-

The Court may appoint any persen as guardian ad item as per law to a
witness who is a victim of or a witness to a crime having regard to his best
interests after considering the background of the guardian ad litem and his
familiarity with the judicial process, social service programmes and child
development, giving prefersnce to the parents of the child, if qualified. The
guardian ad litem may be a practicing advocate except a persen, who is a
witness in any proceeding invalving the child.

10. Duties of guardian ad litem.-

it shall be the duty of the guardian ad litem so appointed by Cour 1o-

i} attend all depositions, hearings and trial proceedings in which a
Vulnerable Witness participates,

i) ~make suggestions to the Court concerning the welfare of the
Vulnerable Witness keeping in view the needs of the witness and
observing the impact of the proceedings on the witness:

iy  explain in a language understandable io the Vulnerable Witness, all
legal proceedings, including police investigations, in which the witness
is involved,

i) assist the Vulnerable Witness and his family in coping with the
emotional effects of the crime and subseguent crimmal or
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non-criminal proceedings in which the witness is involved;
remain with the Vulnerable Witness while such wilness wails to

testify

Legal Assistance to Vulnerable Witness. -
A Vulnerable Witness may be provided with legal assistance by the

Cour, if the Court considers the assignment of a lawyer to be in the best

interast of the witness throughout the justice process in the following

instances:

aj
b}

12

a)

b)

d)

13.

R

al the request of the support person, if one has been designated:
pursuant to an order of the Court on its own motion.

Court to allow presence of support persons .-

A Court shall allow suo metu or on request, verbal or written, the
witness festifying in a judicial proceeding to have the presence of one
person of his/her own choice to provide him suppart, who shall render
permissible suppart within fte view and if the need arises, may permit
him to accompany the witness to the Video Linkage Room provided
that such support person shall not in any manner prevent the witness
from the view of the oppesing party or the Judge;

The Court may allow the support person to hoid the hand of the
Vulnerable Witness or fake such measures to provide emotional
support to such witness in course of the proceedings;

The Court shall ensure that the support person does not prompt, sway
or influence the Vulnerabie Witness during his testimony;

Where no other cuitable person is available, only in very rare cases
should another witness in the case be appointed as a support persan
The Court shall ordinarily appoint a neutral perscn, other than a
parani, as a support person. Only in exceptional circumstances.
keeping the condition of the Vulnerable Witness in mind. the Court
should appoint either of the parents as a support person,

Testimony of support person to be recorded pricr to Vulnerable
Withess.-

Wherever the support person himselffherself 18 a witness in the same
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case with respect to the Vulnerable Witness for whom he is assigned, hisfher
testmony shall be recorded prior 1o the testimony of the Vulnerable Witness in
such case.
14. Court to appoint facilitator.-

The Court shall allew use of faciliiators to assist the Vulnerable
Witness in effectively communicating at various stages of trnal andlor to
coordinate with it so also with the stakeholders, such as, police, medical

practitioner, prosecutor, psychologist and defence counsel.

The Court may suoc mofu or upan an application presented by either
party or a support person of a Vulnerable Witness appoint a facilitator, if i
finds that such witness is having difficulty in understanding or responding to
the questions asked.

Explanation:(i)The facilitater may be an interpreter. a translator, child
psychologist, psychiatrist, social worker, guidance counsellor,
teacher, parent, or refative of such witness who shall be under
path to pose guestions according to the meaning intended by
the counsel,

(i) If the Court appoints a facilitator, the respective counsel for
the parties shall pose questions to the Vulnerable Witness only
through the facilitator, either in the words used by the counsel or,
if the Vulnerable Witness is not likely lo understand tha same, in
worde or by such mode as is comprehensible to the Vulnerable
Witness and which convey the meaning intended by the counsel

15. Right to be informed.-

A Vulnerable Witness, his or her parents or guardian, his or her
counsel, the support person, if engaged 1o provide assistance shall, from their
first contact with the Court process and throughout that process, be promptly
informed by the Court about the stage of the process and 1o the extent feasible
and appropriate about the following:

al  Procedures of the criminal justice process including the role of the

Vulnerable Witness, the importance, the timing and manner of

testimony and the ways the proceeding shall be conducted during the

trial;
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b)

£
d)

16.

.

Existing support mechanism for a Vulnerable Witness when
participating in the proceeding including making available the support
person fo provide assistance;

Specific ime and place of hearing;

Availability of protective measures;

Relevant rights of child victime and witnesses pursuant to the
applicable laws, the Convention on the Rights of Child and other
international legal instruments including the Guidelines and the
Declaration of Basic Principles of Justice for Victims of Crime and
Abuse of Power, adopted by the General Assembly in iis resolution
40/34 of 29" November, 1985;

The progress and dispostion of the specific case including the
apprehension, amest and custodial status of the accused and any
pending changes to that siatus, the prosecutorial decision and
relevant post-trial developments and the outcome of the case.

Part - 11l

Procedure of Recording Testimony and Ancillary Matters
Establishment of Vulnerable Witness Deposition Centres.-
Every District Judge shall set up at least one permanent Vulnerable
Witnesses Deposition Centre (WVWDC) in the establishment of the
District Court {or Additional Sessions Court establishment);
The VWDC shall be equipped with features and facilities as may be
necessary lo adhere to the provisions of this Scheme
Vulnerable Witness Court Room.-
It ghall be comprised of

a) Main Court Room:

b} Accused area separated by a tinted glass mirror or like matersial

through which the aceused can watch the Court proceedings;

¢l Video Linkage Room i.e. Vulnerable Witness Deposition Room,
The Vulnerable Witness being accompanied by the support person (if
engaged by the Court) shall only be allowed entry inside the Video
Linkage Room for the purpose of the recording of his evidence:

7
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it.  The Vulnerable Witness shall hear questions from the Court Room
through Video Conferencing and his answers can be heard in the
Court Room directly,

w. The accused can see through the tinted glass mirror the proceedings
of the Court but, he shall not be visible to the Vulnerable Witness. The
Vulnerable Witness can see the accused only if allowed by the Judge.
like at the stage of identification of the accused.

V. Witness's T.V. screen replica (in the Video Linkage Reom) shall be
placed on the dais of the Judge so thal the Judge can see when the
accused is visible on the screen of the Vulnerable Witness:

vi. In the main Court rcom, ane large T.V. screen shall be installed in
such a place that it shall be visible to the accused through the tinted
glass mirror but shall not be visible to the Vulnerable Witness,

vi. The Judge if fesls appropriate in the interest of the Vulnerable
Witness, may allow the witness to see the proceedings of the Court]

vili. The entry and exit route of the Yulnerable Witness shall be separate
from the entry and exit of the accused so that at no point of ime they
both come face to face. As far as practicable, the entry and exit of
persons other than the Vulnerable Witness and the support person (it
any) shall be prohibited through such entry/exit route,

., The support person (f engaged) shall accompany the Vulnerable
Witness to the Waiting Room where the Vulnerable Witness shall wail
and on the matier being called out shall proceed to the Video Linkage
Room with the Vulnerable Witness to record his evidence.

18. Duty to provide comfortable environment.-

It shall be the duty of the Court to ensure congenial atmosphere for the
Vulnerable Witness by igssuing directions and also by su pervising the locatwon,
movement and deportment of all persons in the Courtreom Including the
parties, their counsel, child witnesses, support persons, guardian ad litem,
facilitator and Courd personnel, While deciding to ensure such an
envirenment, the Judge may be dispensed with from wearing his judical

robes.
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19. Booking of slot for examination of Vulnerable Witnesses in

VWDC.-
On receipt of requisitions from different Presiding Officers of the Courts

relating to examination of Vulnerable Witnesses in the VWDC, the Officer in-
charge of the VWDC shall book date and time slot for such examination, enter
the slot-booking in a register to be maintained by him/her and communicate to
the Presiding Officers of the concerned Courtz well ahead of the same
20. Breaks during testimony.-

The Court may, if it considers necessary and expedient, permit frequent
breaks for the Vulnerable Witnesses duning the recording of evidence.
21.  Directions for Criminal Court Judges.-

(it Vulnerable Witnesses shall receive top priority and shall be handied
as expediliously as possible, minimizing unnecessary delays
(Whenever necessary and possible, the Court schedule shall be
altered to ensure that the testimony of the Vulnerable Withesses is
recorded on sequential days without delay and that the withess iz not
called repeatedly fo testify in the Cour);

(i} The Judge and the Officer in-charge of VWDC should ensure that the

develapmental needs of the Vulnerable Witnesses are duly taken care

of.

22.  Mode of questioning.-

To facilitate the ascertainment of the truth, the Court shall exercise
control over the questioning of Vulnerable Witness to-

(il ensure thal questions are stated in 2 form appropriate to the
developmental level of the Vulnerable Witness:

() protect Vulnerable Witness from harassment or  undue
embarrassment;

(i) ~avoid waste of time by declining questions which the Court considers
unacceptable due fo ther being improper, unfair, misleading,
needless, repetitive or expressed in language that is too complicated
for the witness to understand:

(iv) allow the child witness to testify in a narrative form:

(v} ask the counsel to communicate the questions to be put to the
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witness o the Court in appropriate cases which shall in turn put those

guestions io the witness.
23. Objections to questions.-

Objections to guestions should be couched in a manner 5o as not to
mislead, confuse, frighten a Vuinerable Witness
24.  Allow guestions in simple language.-

The Court shall aliow the guestions to be pul in simple language
avoiding slang, esoteric jargen, proverds, metaphers and acronyms. The Court
shall not aliow the guestions carrying words capable of more than ane
meaning, questions having use of both past and present in one sentence, or
multiple gquestions which is likely lo confuse a witness. Where the winess
appears confused, instead of repetition of the same guastion, the Courl should
direct for i1s re-phrasing

Explanation: (i} The reaction of Yulnerable Witness shall be trealed as
sufficient clue that question was not clear so that it shall be
rephrased and put to the witness in a different way,

(i) Given the wilness developmental lavel, excessively long
guestions shall be required to be rephrased and thereafter put
to witness:

(i) Questions framed as compound or complex sentence
etructure: or two part questions or those confaining double
negatives shall be rephrased and thereafter put to the withess.

25. Protection of privacy and safety.-

a) Confidentiality of Records - Any record regarding a child victim shall

be confidential and kept under seal. Except upon written request and order

of the Court, the recerd shall only be made available to the following:
(i} Members of the Court staff for administrative use;
{iy The Public Prosecutor for inspecton;
(il Defence counsel for inspechion,
(v} The guardian ad litem for inspecton;
(v) Other persons as determined by the Court.
b) Protective Order.- The deposiion of the Yulnerable Wiiness
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recorded by video link shall not be video recorded except under reasoned

order requiring the special measures by the Judge. However, where any

video or audio storage device is used for recording the evidence of a

Vulnerable Witness, it shall be under a protectve order that provides as

follows
(i
(i)
{iii)
(iv)
(v}
(i}
L

A

A transcript of the testimony of the Vulnerable Witness shall be
prepared and maintained on record of the case Copies of such
transcript shall be furnished to the parties of the case!
AudiofVideo recordings may be viewed only by the parties, their
counsel, their exper witness and the guardian ad litem;

No person shall be granted access to such recordings, or any
part thereof unless he signs a written affirmation that he has
received and read a copy of the protective order; that he
submits to the jurisdiction of the Court with respect o the
protective order; and that in case of violation thereof he will be
subject 1o the contempt power of the High Court of Orissa;

Each of such recording, if made available to the parties or their
counsel, shall bear the following cautionary notice:

This object or document and the contents thereof are
subject to a protective order issued by the Court in (case titie)
and (case number) They shall not be examined, inspected,
read, viewed or copied by any person or disclosed to any
person, except as provided in the prolective order. No
additional copies of the recording or any portion of it shall be
made, handed over, sold or shown to any person without prior
Court order. Any person violating such protectve order is
subject to the contempt power of the High Court of Orissa and
other penalties prescribed by law;

Mo recording shall be given, sold or shown to any person
except as ordered by the Court;

This protective order shall remain in full force and effect until
further order of the Court.
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c) Personal details during evidence likely to cause threat to
physical safety of Vulnerable Witness to be excluded -

A Wulnerable Witness has a right at any Court proceeding not to
testify regarding personal identifying nformation, including his name,
address, telephone number, schoolinstitution and other information that
could endanger his personal safety or his family. The Court may, however,
require the Vulnerable Witness to iestify regarding personal identifying
information in the interest of justice.

d) Destruction of video and audio storage device- Any video of
audio recording of the evidence of a witness produced under the provisions
of the Scheme or otherwise made part of the Court record shall be dealt with
as per rules framed from time to time by the High Court of Onssa.

26 Protective measures.-

Al any stage in the justice process where the safety of a witness is
deemed to be at risk. the Court shall arrange to have protective measures put
in place for such witness.

Such measures may include the following:

i avoiding direct or indirect contact between the wilness and the
accused at any point in the justice process;

i) restraint orders, in the facts and circumstances of the case. as
deemed necessary,

iy protection for a witness by the police or other agencies and
safeguarding the whereabouts of the witness from disclosure;

iv) any other protective measures thal the Judge may consider
appropriate.

27. Residual Provisions.-

Matters conceming which no express provision s made in the Scheme
shall be decided by the Court consistent with the interest of the Vulnerable
Witnesses without prejudice to the rights of the accused to a fair trial.

By Order of the High Court of Orissa

— onl|ea)zra
Registrar General
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Memao Mo. &7 I: 150 ) idate O-03.202.2
Copy forwarded to:-

1. All Officers of the Court;
2. The Joint Registrar-cum-Principal Secretary to Hon'ble the Chief Justice:

3. The Additional Deputy Registrar-cum-Addl Principal Secretary/Assistant
Registrar-cum- Senior Secretary/ Secretary 1o Hon'ble Judges of the Court:
4. All Superintendent/ Section Officers of the Court:

5 The Stamp Reporter/ Addl. Stamp Reporter & Oath Commissionen(s);

6. The Technical Director. NIC, the High Court of Onissa with a request to upload
in the Official website of the High Court of Orissa;
7. All Court Masteris);

8. The Peskar, Lawzima Court:
8 Motice Board of the Court:

for information and necessary action. m
&

Addl. Co-ordinator

Memo No. &85 {35’-} /date O -e3. 3022

Copy forwarded to ;-

1 All the District Judges of the State with a request 10 Circuiate the same amongst
the Judicial Officers and the Bar Associations of their respective Judgeships:
2. The Director, Odisha Judicial Academy, Cuttack;

3 The Member-Secretary, OSLSA. C uttack: s

for information and necessary action. W\'
Addi- CoFrainator

Mema No. & 86 (4) o pa.05. 2022 .

Copy forwarded to the:-
1. Advocate General, Odisha, Cuttack:
2. Secretary, Odisha State Bar Council, Cuttack.
3. President/ Secretary, Orissa High Court Bar Association, Cuttack: »,;ﬂ}'f

for information and necessary action, Mﬁ\
o
Addl. Co-ofinator

Memo No & ®7 f"’-;’ idate 29-03. Jea® .

Copy forwarded to the -
1.

Addl. Chief Secretary to Government of Odisha, Homa Departmant,
Bhubaneswar;

2. Principal Secretary to  Government af Odisha, Law Department, Bhubaneswar,
3. Director General of Police, Odisha, Cuttack:

for information and necessary action M"\y
Addl

-ordinator




