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Context

oniext

Since the days written languages became part of our civilization, it
has heiped us in expressing our thoughts in writing to cover a wide section
of population. But privileged groups within society have also found ways
to make it a tool of empowerment and also an instrument of denigration to
retain their high poesition in the society. Language gained super-prominence
after the printing press was invented in 1492 and has been witnessing
quantum jump in its reach and power with digitalization. Human thoughts
travel far and wide with these developments. Directly or indirectly, the
deep-seated prejudices within the societal hierarchy also travel to distant
places through modern means of communication. Gender is one of the
fundamental source of discrimination and denigration in all societies
subsisting in the world, But where there is discrimination. it is naturaj
human response 1o resist. and such resistance has given rise to reform
movements which history will testify. The legal systems often play a vital
role in the process of resistance. Judges have spoken in different ways,
addressing the problem, and the use of certain words or expressions often
helped us to gauge or assess the overall attitude of the society in gender-
related vontroversies,

The 50s and 60s of the last century witnessed caste, color, and class-

related controversies dominating the courfrooms across the world, along

with gender. In fact, since the 19th century, the gender issue has been
engaging political thinkers and social reformers, but that was mainly a
binary controversy involving men and women. From the middie of the 20th
century, however, sexual discourse has gone beyond binary and has become
a point of discussion in open platforms. Greater presence of women in
workplaces also gave rise to various forms of exploitations that the law
courts were called upon 1o deal with. A new jurisprudence combining

empathy and a rights-based approach has since emerged mainly through
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courts.  Cases of Fishakha, Nargesh Meerza, Githa Heariharan Naz
Foundation, are some of the decisions coming from our Hon'ble Supreme

Court which reflect the integration of this new Jurisprudence into our legal

gystem.

One challenge that was initially not anticipated while the gender
jurisprudence was developing was the role of the complainant as the vietim,
Gender related cases required a sensitive and empathetic judicial approach,
Specifically in relation to allegations of sexual offences. graphical
representation of the offending act in course of trial in an open courtroom

&3 often resulted in traumatizing the victim. making her relive the moment in
an open forum. A sexual assault, unfortunately. is still treated us a crime of
a different genre. and it still prevails as dormant prejudice in many cases
that a victim is also complicit in some wav. That is why, often, the defense
lawyer, in the course of a trial, tries 1a highlight the dress, or general
appearance of the victim as also the time and location at the time of the

i offence.

Facing cross-examination by a lady victim of a crime of this nature
often act as deterrent for her to make a complaint. A graphic description of
the offending act in a judgment m ultiplies the vietim's rawma. This is where
empathy of the criminal justice system is a vital necessity in gender related

crime. Empathic ability, soctologists would advise, is an innate trait bur can

be advanced with awareness and practice. l'or inculeating sensitivity and
empathy at all levels, in all cadres. along with imparting training of
substantive laws, the judges would also require to be trained on soft-skills.
Emotional Quotient would have 1o supplement Intelligent Quotient in

discharge of judicial function.

In Swo Moto Writ Petition Criminal No. 1/2025. 4 beneh presided

aver by the Hon ble the Chief Justice of India Suryva Kant, with JTustices
Joymalya Bagchi and N. V. Anjaria, had initiated Suo Moto proceedings
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uport an order by a High Court invalving allegations of the commission of
offences under Section 376 of the Indian Penal Code 1860 and Section 18
of the Protection of Children from Sexual Offences Act 2012 (POCSO). In
the order of the High Court, a certain graphic deseriptions of the offending
act was. given. The High Court had modified the summons order, revising
the offences to be under a lesser charge under Qecmm 3348 of the Indian
Penal Code and Sections 9 & 10 of the Pratection of Children from Sexual
Offences Act 2012, The judgment of the Hon'ble Supreme Court was
delivered on 10" February 2026,

After dealing with the order of the High Court on mem the Hon hle
Supreme Court was piease:d to direct:

“17. Ms. Gupta and Mr Phoolka, learned Senior Cownsel, have,
apurt from pointing out the legal flaws in the impugned judgment, also
urged this Court io take cognisance of the insensitivity reflected in the
Inpugned judgment lowards the plight of the minor girl, who s alleged to
have been the victim of sexual offences. They submit that there have been
varigus instances of impassive judicial decisions, across different levels of
the judiciary, where judges and judicial officers herve failed to imbibe
compassion and empathy in the manner of Handling matters bwvolving
sexual offences, especially when it comes 10 vilnerahle andior minor
victims and witnesses. In this vein. the learned Senior Counsel/counsel for
the pariies have p]eaded that certain guidelines may be laid down by this
Court to prevent such issues from arising in the furure.

18, We find some strength in the issues raised before ns. The judicial
system, as a cohesive framework, is designed to deliver justice and
satisfaction to citizens who seek redressal of their grievances before it. To
meet such an objective, owr efforts must not only be srounded i the sound
application of constitutional and legal principles bt also foster an
emvironment of compassion and empathy. The absence of cither of these
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cornerstones would prevent judicial institutions from properly performiing

their critical duries.

19, No judge or judgment af anv comrt can be expected to do
r;':._:f}-:,r::-h“n..-‘_ justice when it is inconsideraie toweards the factual realities of a
litigant and the vulnerabilities which they may be facing in approaching a
court of lavw. Qur decisions as participants in the legal process, from laving
down the procedure that shall have 1o be Jaced by common citizens 1o the
Sinal judgment passed in any given case, must reflect the ethos af

compassion. humenity, and underste nding, which are essential for creciing

a fulr and effective fustice system.

20. There is no doubt that some action is required to be taken to
inculcate and nurture an inherent Sensitivity and discernment into the
approacit of members of the Judiciary, as well as inte the daecompanying
conrt procedures. Varions steps, in this direction, have also been tciken by

the Constitutional Courts aof this country, from time w0 time, on the judicial

G as well as administrative side. 1t seems, however that the efforts thus far
/ have not borne the frudt that wes expected.

21 That being so, we are hesitant to underiake. ar this stage. a fresh

and unguided attempr to lay down any guidelines. without the bencfir uf o

comprehensive understanding of  the pasi endeavours of such nature

£ wndertaken by the different Constitutional and statueory bodies, the on-

ground resilts of such efforts, and the varying scope of problems fuced by
victims and complainants in similarly sensitive cases, An attempt of this
kind alsa should not be undertaken without the valwable opinions and
suggestions of different domain experts, which, in cur fudicial experience,
does not infuitively emerge out of litigative proceedings.

22. For this purpose, we request the National Judicial Avademy,

Bhopal, through its Dicector, Justice A atruddha Bose, and former Judge of

this Court, to constirute a Conmittee of Experts. The Comminee of Experts
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shall be presided over by Justice Bose as Chairperson and shall comprise
four other domain experts as Members, which may include practitioners,
academicians, and social workers:

23, We request the Committee of Experts to prepare a comprehensive
repart on the maiter of “Developing Guidelines 1o Inculcate Sensf?‘fvfty and
Compassion it Judges and Judicial Processes in the Context of Sexual
Offences and other Vidnerable Cases’. The Commiltee shall consider the
previous measures  undertaken, whether on the judicial side or the
acministrative side, 10 achieve such goals, as well as the varying results
seen on the ground through the implementation of such measures. Further.
after taking into aecount such previous endeavours and the variely of o
ground experiences faced by different stakeholders across the judicial
svstem, prepare comprehensive recommendations. These recommendations
shall be in the form of *Draft Guidelines for the Approach of Judges and the
Judicial Svstemt When Dealing with Cases of Sexual Offences and other
Similarly  Sensitive  Occurrences  Involving  Vulnerable  Victims,
Complainants, andior Witnesses'”.

24, The Committee shall, while preparing the report, bear i mind
the lhnnnstic diversity of owr nation. There are various examples of
affensive words and expressions, the use of which would ordinarily
constitute an offence under our penal laws, but they are openly spoken by
members of onr society in local dialects, ostensibly because of the absence
of & clear wnderstanding of the offensive nature of such saying. It shall be
highly appreciated if the Commitiee, as a partof its report, is able to identify
and compile such words/expressions, from different languages, so that they
cdo not go unnoticed, and the complainants/victims are empowered (o give o
better and fidler narrative of the trawona undergone by them.

25, While doing so, the Committee of Experts must remind itself that
the primary beneficiaries of these Guidelines are the victims/complainants,




majority of whom are children, women of tender age, and members of

vilnerahle sections of societv. As such, the Committee shall ensure that the

| Draft Guidelines are devised in a manner so that they may be undersiood
and utilized casily by such persons, irrespective of their backgrowund and
meains.

26, To ths end, we recommend that the Committee of Experis
prepare, preferably the entive report, and in any case at least the draft
guidelines, in simple language comprehensible 1o laypersons, whose
" interests the guidelines seek to protect. The guidelines, we expect, will not

be loaded with heavy. complicated expressions borne from foreign
languages and jurisdictions. They must be comtextualised in the real and
% tived experience of the stakeholders in Indian judicial process, with direct
reference (o the ethos, values, and social fabric of our country.,
27 Vhe Commiltee may even consider preparing translated versions
aof certain public-facing sections of the guidelines. The objective is to fully
expiain the varions concepts to all readers, irvespective of linguistic aned
§ legal proficiency
| 28 We may also clarify that we, in no way, seek to resmrict the
Committee of Experts on the aspect of the volume of the draft cuidelines.
When an attempt is being made to explain and clarify: the different concepts,
r:‘é;i:r.x procedures, and bast practices o pe vfx'_'m’(_m'g?{;f‘ the Caommitiee msy
ensure that the report is comprehensive and exhaustive, including
appropriate  and  adequate  explanations  and  illustrations  wherever
HECessary.

29, The Committee of Experts shall be at liberoy (o seek the

assistance of other experts on this matter, such as linguistics academicians,

prosecutors, litigators, social scientists, and counsellors, as it deems

HeECeyyary
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30 The Registry of this Courr iy direcied to forward a copy of this
order tq Justice Bose, and we request him 1o constitute the Committee of
fxperts. preferably within a period of two weeks. Counsel for the  parties
are permitted o file written submisyions, charts, lists, and other documents,
whick mey-be of relevance to the Commitiee, with the Registry of this Court
within two weeks. These documents, along with a complete set of the
paperhooks of all these matters. shall be forwarded to the Committee,
theregfter, for its consideration.

31 The Chairperson and the Members of the Committee.of Experts
shall, for their valuable time and efforts, be paid such honorarium as may
be determined by Justice Bose, for which necessary furnds shall be provided
by the Supreme Cowrr of Tndia.

32 We request the Committee of Fxperts o complete its
deliberations and submit o report 1o this Court, preferably within three
months.

33 Having passed these directions, weare of the considered opinion
that the suo mom wril petition regarding the order daied 17032025, which
we have alveady ser aside. need not be kept open. As and when the
Commitee of Experts is abie to furnish its report 1o this Court, the same
would be takern up ina holistic manner. nor specifically in the context of a
single case. To that effect, the Regisieyis directed, upon receipt of the report “
Jram the Comumitiee of Experts, to place the same before Hon 'ble the Chief |
Justice of India on the adminisirative side far.appmpﬁ?a!@ instructions.

34, Hence, in terms of the directions issued hereinabove, the instant
suo moti case stands disposed of. Pemding interlocutory applications, if’
any, also stand disposed of

The present publication has been made in pursuance of the
directions of the Hon’ble Supreme Court of India. A committee was
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constituted by the undersigned comprising of Hon ble Ms. Justice Sonia (.
Gokani, Former Chiel Justice of the High Court of Grujarat, Ms. Anuradha
Shankar, Former Director General of Police. Madhya Pradesh, Dr, Surat
Singh, Advocate, Supreme Court of India, and Prof Lucy T.V. Zehol,
Professor, Department of Anthropology, North-Eastern Hill University,
Shillong. The commitiee was assisted by Dr. Sonam Jain, faculty member
at the National Judicial Academy in completing the work. Mr. Shrish
Kailash Shukul, a Distriet Judge of Madhya Pradesh Cadre presently Officer
on Special Dutv at the Academy also provided inputs and administrative
D support to the committee, .

We had also sent a questionnaire to all the State Tudicial Academies
mainly 10 get response from various stakeholders of the eriminal justice
system for their ul'ld::rsi‘:anding of court language. The stakeholders were
judicial officers. witnesses and victims and they were approached through
the District Legal Service Authorities. The composite response is Annexure

£ ['to this publication.

It was unique task before the committee to undertake a work of this
nature. The committee tried its best to e:zspim'c the writing style of
Judgements m relation to gender related issues and highlighted them, but a
publication of this nature cannot permanently act as guideline as language
evolve continuously. Words spoken on the streets cannot make its way into
judgements directly. In gender refated cases, judgments have 1o be founded
on which should be built upon empathy and sensitivity and it would be also
for the members of legal community as whole. to collectively create 4
language ecosystem which would weed away the offensive or undesirable
words or manner of description of certain acts. It is also of critical

importance that judges and lawyers employ, sanitized cxpression in legal

proceedings, so that vietims get comforted in a court of law rather than
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being harbouring apprehension of being traumatized. Use ol appropriate
expressions ¢an help in cradicating deep-seated gender-based prejudices.

" The committee is grateful to the Hon ble Supreme Court for being
given this opportunity. This exercise, the members of the committee feel,
will inspire and encourage thinking persons in other walks of life to bring
gender neutrality and sensitivity in their respective fields. The committee
also would like to thank all the State Judicial Academies for their support
for thisspublication.

i
i

Justice Aniruddha Bose
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Gender Jurisprudence in India

Through a continuous judicial process. the Judiciary in India has
consistently expanded the scope of gender justice while dealing with these
issues. The jurisprudence evolved through couwrt decisions highlight
protection of dignity, bodily integrity, equality and privacy. The courts are
playing a wansformative role in dismantling  patriarchal stereotypes,
recognizing intersectional vulnerabilities, strengthening workplace and
institutiopal sateguards from dominant gender harassment. This led to the
recognition of reproductive and sexual autonomy, aflirmation of the rights
of women, children, transgender persons, and queer communities/nen-
binary in a gender neutral manner. Over the years several judgments
collectively reflect the judiciary’s ongoing commitment towards building a
more inclusive society.
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S. | Nameofthe | Factual Brief | Principle from the Judgment
No. | Case (with of the Hon’ble Supreme
Year) Court of India reflecting the
transition of  Gender
Jurispradence
1| Yusuf Abdul | Challenge o The Honhle Supreme Court
Aziz v. State Section 497 upheld the constitutional
of Bombay IPC (adultery | validity of special provisions
(AIR 1954 SC | law) on | for women under Article
321 | grounds of 15(3}, recognizing that
gender mmnﬁve equality may
discrimination. | require protective measures i
{section 497 of | favour of women. o
IPC has R
subsequently
been struck
down 1o the
“casc of Joseph
Shine as seral
no. 13 in this
| . table) |
2 L CB. First woman in | Court condenmed sex-based
Muthamma v. | Indian Foreign -.g;rv%_cc rules and affirmed
Union of India | Service Mwmé“ﬂf;_r;—ﬁuhiu
((1979)4 SCC | challenged employment, stuting married
260) discriminatory | women cannot be puton a
promotion/sery | worse footing than married
ice rules. | men.
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S. | Nameof the | Factual Briet Prizléﬁﬁc from the Judgment i
No. Case (with ;of the Hon'ble Supreme
Year) Court of India reflecting the
transition of Gender
Jurisprudence
3 Tukaram v, Rapeﬂ;)_lf a Public outery led to reforms
State of minor girl in in rape laws, shifting focus o
Maharashtra p{)l ice custody: | survivor-cent ril<;___' interpretation
((1979) 2 SCC | accused and statutory clizmgc.s
i 143 acquitted due regarding consent and
\ to restrictive evidence.
reasoning on
consent,
4 | AirIndia v, Alr hostesses The Court held pregnancy-
Nergesh challenged hased termination riles
o Meerza ules .| arbitrary and unconstitutional,
((1981) 4 SCC | mandating calling such provisions an
335) retirement on insult to womanhood. 5
marriage/pregn
_ ancy.
5 iMhI]:Ll'w:ul:-'t Rape The Court held survivor's
i | Bhoginbhai SUrvivor’s oS n;u?n cinm n'('!%:__i‘_?q;wllirt’“
I Hirjibhai v, testimony cor;'oﬂ(if‘w;iﬁt'if)ii.'}';:.cngniziug_ the
[ State of questioned for | social stigma ol reporting
E Gujarat lack of sexual violence.
| ((1983)3 SCC | corroboration.
217)
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S. | Nameof the | Factual Brief | Principle from the Judgment

No. | Case(with of the Hon'ble Supreme
Year) Court of India reflecting the
transition of Gender

_ J‘.ur_ﬁisp;:ud.ence

6 | State of Punjab | Rupe The Court emphasized (in-

v. Gurmit I survivor's camerda) §1‘o€ezdi'ngs., privacy
Singh {(1996) | privacy and protection, and survivor
2 SCC 384) dignity during digni-ty, noting no woman
trial at issue. would humiliate herself by
making a false allegation.

7 1 Vishaka v. Sexual The Court framed the Vishaka
State of harassment of | guidelines for workplace
Rajasthan social worker sfeémalfharassmem at
'(".;( :.997 ) 6-5CC | at workplace. umfkpi:ac;c, affirming gender
240 equality inclodes protection

from such harassment.

8 | Sakshi v, NGO sought | The Hon'ble Supreme Court
Union of India | child-sensitive | directed adoption of child-
((2004) 53 8CC courtroom sensitive adjudication w
518) procedures for | prevent traumia to child

sexual offence | victims.
trials,

9 Anuj Garg v. Challenge to | The Court held legistation
Hotel law barring should be assessed by its
Associationof | women from | impact, not just aims, and
;nd._in ((2'00_83_3 working in struck down exclusionary
scC venues serving | provisions as unconstitutional.

alenhol. o
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S. | Name of the i Factual Brief' | Principle from the Judgment E
% No. Case (with of the Hon’ble Supreme s
Year) I Court of India reflecting the
3 § transition of Gender
|  Jurisprudence ;
10| Suchita | Pregnant The Court affirmed ‘f
Srivastava v. | woman with | reprod UCLVE autonomy as a |
Chandigurh intellectual facet of personal liberty,
Administration | disability linking it to dignity. bodily
{((2009) 9 SCC | sought mtegrity, and privacy.
[} autonomy over
abortion.
11 National Legal | Recognition of | The Court constitutionally
Services | transgender recognized ransgender
Authority v, z persons’ legal | identity, affirny i_n'g til:_:ﬂ]!)r ard
Union of tndia rights. | ('i\ii'i?CI:if?R affirmative
:, ((2014) 5 8CC § measures for inclusion.
| 438)
12 .iﬂum-ph Shine {lnilcugum | The Hon'ble Supreme Court
‘ ' v. Union of criminalization | struck down adultery luw as
i CIndia ((2019) 3 | of adultery unconstitutional '!lc?ld‘}c‘d;u!
£ § CSCC 3 law, patriarchal notions of
? marriage.
13 Indian Young | Women The Court held exclusion
- Lawyers | challenged based on biology violates | -7
C Association v. | exclusion from | di gnity and gq_tzu.n_'}_jij:: and
State of Kerala | entering asserted constitutional
((2019) 11 Sabarimala maorality prevails over
SCCH templi. patriarchal customs.
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S. | Nameofthe | Factual Brief Principle from the Judgment
No. Case (with of the Hon'ble Sepreme
Year) Court of Tndia reflecting the
transition  of  Gender

Jurisprudence

i4 | Secretary, Weimen The Court rejected
Ministry of officers sought | stereotypes about women”s
Defence v. permanent roles and held women cannot

Babita Puniya | commission in | be denied equal opportunity
({2020) 7 SCC | the Indian on the basis of physiological
, 469) Army. or social assumptions,

15 Lt Col Challenge to | The Hen'ble Supreme Court
Nitisha v. facially neutral | recognized indirect
Unton of India | standards 1n discrimination and advanced
(2021015 army selection, substantive equality
SCC 125) " Jjurisprudence.

16 | Aparna Bhat v. | High Court had | The Court directed judges to
State of made avoid gender stereotypes and
Madhva stereotypical | prahi-bi-zezi suggestions of
Pradesh remarks and marriage/compromise in rape

((2021) 3 SCC | suggested cases. |
247) compromise in
l'ﬂPC‘ Casc.
17 | Aunorney High Court The Hon'ble Supreme Court

General for acquitted set aside the mterpretation.
India v. Satish | accused under” | holding child protection laws
‘/{ ((2022) 5 SCC | POCSO based | must be purposively
| 545) on“skin-to- | interpreted.
skin” contact.
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[ S. J Name of the Factual Brief 'ﬁ\’rizmiplcfrom the Judgment
No. Case (with of the Hon'ble Supreme
Year) Court of India reflecting the
transition of Gender
Jurisprudence
18 | Patan Jamal | f\’;:!pt" and The Court i'écognized
\ Vali v. State of | murder of a intersectionality,
- | Andhra Dalit woman, acknowledging compounded
Pradesh

| ((2021) 16

discrimination based on caste,

gender, and disability.

SCC 225) | S
19 | State of | Use of two- The Htm‘EI&SU{W&HM Court |
Jharkhand v. | finger test in condemned the test as.
Shatlendra | rape re.gn:.xsi\;é and irrelevant to
Kumar Rai examination. consent, directing it must not
E {2022y 14 be conducted.
SCT299)
20| X v, P:‘i;iéihaai Unmarried The Court held unmarried
* Secretary, wWoman women are equciﬂktmjncdm |
« | Health & challenged reproductive autonomy and :
| Family denial of | recognized marital rape for {7
Wellare Dept., | abortion after "'ﬁ'niitéti'ﬁi‘fr}f}ggé%. €
Delhi ((2023) | 20 weeks. T
9 SCC 433)
_2* f)(-‘.t?.]}ikn Si ngh | Denial of 7| The Court rc:cugnimtimfﬁirmm
':f“g‘-’:?_. v. Central maternity leave | families in contemporary
f Adminmistrative | for non- | SDGTL::{'}; exist in dnene forms
Tribunal traditional | and macued stereotvpical
E ((2023) 13 family assumptions regarding
: SCC 681 structure. ot | caregiving and family roles.
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S. | Nameofthe | Factual Brief | Principle from the Judgment
No. | Caszse (with of the Hon’ble Supreme
Year) Court of India reflecting the
transition of Gender

Jurisprudence

22 | Supriyo @ Petition for The Court declined
Supriya legal recognition but reiterated
Chakraborty & Treeognition of [ queer rights to dignity,

Anrv. Union | same sex autonomy, and protection
of India (2023 | Tnarriages. from diserimination.
INSC 920

23 | In Re: Alleged | Institutional The Hon ble Supreme Court
Rape and response (o emphasized institutional
Murder sexual viokence | accountability, safe @mg
Incident of a against a. _ envigon:ﬁélﬁls, and s:;rvivor.
Trainee Doctor | dactor, dignity. T
(2024 INSC
613)

24 | Dr. Sohail Jurisdictiomal | The Court ¢larified ICC™s

. !&ﬁﬁ’ - | Madik v, Unien | challenge 1o | jurisdiction extends across
of India (2025 | 1CC under departments and must uphold
SCC OnLine | POSH Act. “the remedial intent of the
SC 2751 ‘ POSH Act.

25 | Vanesta Complaintof | The Court recognized that a
Patnaik v, continuing hostite work environment
Nirmal Kanti | sexual may be continuing
Chakrabarti harassment at | harassssing, requiring
(2025 INSC work, survivor-sensitive
1106) interpretation under POSH

Act.
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Casge (with
Year)

| of the Hon’ble Supreme
| Court of India reflecting the
transition of Gender

Jurisprudence

S -
No.
26

Nipun Saxena

v. Union of

| India ((2019) 2

SCC 703)

Protection of
identity and
privacy of
sexual

offences.

The Court reinforced the
A e sl ememtasegsiitgitiecirg

statutory prohibition on
disclosure of the identity of
rape survivors and issued

comprehensive directions to
B eiisddoeibidenk
protect their privacy and
I e d o
i

| dignity throu ghoutthe =~ 1

| criminal justice process.

including in judicial records |

and media reporting.

Manisha
Ravindra
Panpatil v.
State of
Maharashtra
(2024 INSC
7062

An clected

| woman
Sarpanch was
disqualified
from office on
allegations thar
she resided in a

gy

house

encroaching on

Note: The above table is only illustrative and nor exhaustive of the

| The Court recognized that

legal and administrative

L actions against women elected

representatives may
| sometimes be rooted in
patriarchal resistance 1
| women exercising authority,
particularly in rural

governance structures.

Factual Brief l”r’inci;)lu:frm_n the judgmﬁnt |

extensive

Jurisprudence developed by the Hon ble Supreme Cowrt of India in advancing

gender justice and constitutional equaliry,
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Legal Protections against Victim-Blaming

Indian law already contains rape-shield protections to safeguard surviors
against victim-bluming. It reinforces the principle that consent must be

judged on the circumstances of the alleged incident. not on the survivor's

e e s .
personal_history. It helps prevent secondary victimization during trial,
upholds the dignity and privacy of survivors, and encourages more victims

o report erimes without fear of character assassination, Section 146 of the

erstwhile Indian Evidence Act barred any insinuation about a complainant’s

sexual reputation or character. In State of Jkarkfzand v. Shailendra Kimar
Ral', stressed this point that a woman’ 5 “sexual history is wlwlly
immaterial” to rape allegations, and it is “patriarchal and sexist” to suggest
she cannot be belicved merely for being sexually active.” The court noted
that Seeﬁf}n S3A0ft ’the Indian evidence Act cxpiici-t{y-= m-ag“-&s--a v’ctim’s-grior

'""A_il ahabad .H;gh Cuurt.recent! y cc«ndem ne_d a fa\x ye:r 'S ar;tem_pt m_cal_l a ra;m

survivor “a woman of easy virtue.” holding such attack on character 1o be

“wholly irrelevant™ and expressly barred by law*, In short. Indian courts |

now reaffirm that a survivor's reputation or past has no place in determining
the eredibility of her {estimony,”

('?022} L4 SEC 299,
Patrfarchal & seiist to assume th a sexuatly active woman cannot be saped: Anyone
conducting ftwo-finger” test will he  guilty  of  miseonduguy 3

Titigis bt seeomling cony bl pos 2022/ Vil wofinger-tés-banned-sexualiy-active
women-con-be-raped-guilty-misconduct-suprome-conrt-legul-npdates-researoit-giddelnes-
s/ et Sal DS OU0

Ihid. (The said provision is incorporated in Section 48 of the Bhatatlve Sukshya Adhiniyam
(135843, 2023)

i

» " Bechan Prasad ¥. Stite 6F P, and Anothgr, 2026:AHC21013

Allahabad HC pulls up advocate for celling rape. victim a woman of “easy virtue™; says it
violates dignity & privacy under . Article 2%,
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This aligns with intérnational rape-shield standards. For example, Federal
Rules of Lvidence in the U.S, forbid introducing a complainant’s sexual
behavior or predisposition in most sexual assault cases.® Such rules. and
Article 5 of CEDAW (Convention on the Elimination of All Forms of

Discrimination against Women.) 1979, recognize that asking

=

about a

n e A

woman’s private life only perpetuates myths and deters reporting,
Cross-Examination and Sexual History

In practice, victims are often subjected to harassing cross-
£ examination designed to plant doubl. Maximum trauma is faced by the
victim afler the offence reaches trm!xldgkiudf‘ch have begun to rein in

“such tactics. For instance one recent decision. ordered an immediate end to
the notorious “two-finger test™ and remarked that whether @ woman is

.

“habituated to sexual intercourse™ is “irrelevant™ to determining rape’. The
Court emphasized: “Nething could he Jurther from the truth, a woman's
o~ sexual history is wholly immaterial while adjudicating whether the aceused
w raped her . 1 noted the probative value of her testimony “does not depend
upon her sexual history.” and that treating her as dis-believable for being

sexually active is “patriarchal and sexist™

indian trial courts are also bound by provisions that limit the line of
questioning to be adopted by defence lawyers towards the vietims, Under
the Bharatiya Sakshya Adhinivam. 2023 (BSA) Section 154 and 155
empowers the court to C-(Jz}_lr__;y_l mu !ﬂdt(.t‘l]lSL%;;“ldd!UU‘:Z}Léﬁ{i{jﬁjiﬂ:;;EHM

insulting/annoying questions to be put forth during examination. In practice

futrps.cowwew seconling con/blogpost 202602706/ rape-s urvivur-claras ter-ax sassination
adferheebiord-her¥- et = e %200 onr1 %2 D ded Y2 Oriear® alamey B M he SR 200G 20 3
LR f TRl 14 B
Rule 412, Sex-Oftenee Cases: The Vietim,
faeps s an coraed], r','(i’fﬁ'[?!!g'j:';f.:]‘_' fraede A § 2E et 2R 2 VR P ra i ited e ey, pr

Oeding bl Uinvolving Y2 0allesed %2 0sex a2 Umiveond uet

Litlu 40 Rajesh v, State of Harvana, (20133 14 $CC 6453
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this'means lawyers cannot use labels like “eas v virtue” orallege promiscuity
to discredit a victim. Indeed. courts routinely strike down such insinuations
as jrrelevant. For example, the Bombay High Court reiected the argument
that a teenager’s two boyfriends justified her rape. It was observed that “a
woman may be having easy virtue but that does not mean all and sundry can
take advantage of this fact. She hasa rxghz to say no”. The Hon'ble Supreme
Court held that Even if the prosecutrix. in a wgiven ‘case. has been
promiscuous in her sexual behaviour earlier, she has a right to refuse to
submit herself to sexual intercourse to anyone and everyone because she is
not a vulnerable object or prey for being sexually assaulted by anyone and
everyone.®

Contrasting Judicial Sensitivities: Progressive
Approaches and Persistent Prejudices

For the purpose of the study the committee analyzed 125 Trial Court
judaments from across the country and taken assistance from all the state
judicial academies. These judgments gave a mixed picture about the
perceptions and mind-set and also the approach of a judge while deciding a
matter. There were cases where judges were highly sensitized 1owards the
victim, witness. and vulnerable groups, like they were alert o the
vulnerabilities of women and children. They prioritized the rights of the
victim and balanced the social interest at the same time.

In State of Punjab v, Gurmit S :’ngﬁ“ a landmark 1996 judgment of
the Hon"ble Supreme Court of India, directed trial judges to s o actively protect

-«-v--u..

victims during testimony and that courts should not sit as silent spectators

while the victim is subjected to embarrassing, insulting or intimidgting

e

‘M State (NCT of Delhi) v li;amﬁ__ud"_ﬂx.ﬂﬁw} 1 SCC 575
T 1996) 2 SCC 384,

a7 e




questioning. Judges did understand that women are reluctant to report such
—incidents and were conscious enough to intervene in between when the
cross-examination goes beyond the ethical standard. The judgments reflect
a modern, gender-sensitive Judicial approach which not only talks about
sentence but alse focus on compensation, rehabilitation and S0Cicty as a

whole,

The other side of the story is where the terms and phrases like why
| were you there at that time? Why were vou wearing this kind of clothing?
f Why were you not accompanied By any men? Why did you report so late?
*ﬁ‘ are frequently used. In matrimonial cases. when women approuach the police
for registering a complaint, théy"zu‘c asked in disbelief, "Why now?" Alter
S0 many years, vou have children; this happens in a marriage. You are so
‘ well-off. dressed in a particular way. Is your story real? Women are
ji bombarded with questions like this. Not just the police station, the same
kind of trauma they face in some one Stop centers, by support persons, in
o\ Jails, hospitals, ete.'. The court is the only place where a judge listens to al]
3 such problems. Women speak up in court only in the hope that the judge
would do something 1o save their honor and dignity. The judge has the
power to control his court: directing the staff to offer basic couriesies hy
offering a chair and water. A judge must be a little more alert and vigilant
| while the victim is deposing. Make sure that unnecessary people should be
| ’n* moved out just to make her more comfortahle, Not just her words but her
body language should be observed by a judge.

Across all levels of the justice delivery system—Dbe it the palice
station, hospital, one stop crisis cenier, or courtroom-—women survivors of

violerice face a range of discriminatory, insensitive, and victim-blaming

tnputs for Guidelines for i Gender-Just Justice System With Relerence To Women Surviviors af
i 3

Vidlence, Abuse & Exploitation ~ (Note Prepared throueh a Consulistive Process with Civil
Society Groups) By State Wounen's Commission, Madhya Pradesh.




-------- < Bl “m‘““":“‘w“".—""“f" ."..—_.—..—-_‘-.-.-'..-..'—..."‘"..;-".'.."'.;r'g-_v_.mm-—_ﬁ;‘-..-—_—u—_;'_ﬂ.w.imM,..M. H

statements. Survivors are routinely met with remarks such as. “Ghar ki baar
hai, ina kva ho gava? (It is a matter of home. what happened so much?)”
o “Srmjheiuta kar lo, char back javega, (Make a compromise, your house
will be saved)” trivializing their experiences of violence and pressuring
them to compromise. Police and other authorities often question their
appearance with comments like, “Lipstiek laali lagakar complaint liklnveane
aanvi ho? (You have come to lodge a complaint wearing lipstick.)” or cast
doubts on their intentions, saying “Aaj kal ki auratein drama karti hain
(Women these days are dramatic ).” Suryvivors are also asked irrelevant and
intrusive questions about their personal life and conduct, for example, “4ap
iss tarah kapde pehen kar rehti-hain? (Do you keep dressing Tike this?)” or
“Aap ka behaviowr kaisa hai ghar mein? (How is your behavior at home?)”
These statements. instead of building the survivor’s confidence. further
truuimatize and deter them from seeking justice. !’

Testimonies within the guidelines highlight the reality of these experiences.
One survivor shared how, after suffering visible injuries. she was made to
wait at the hospital and questioned about her “behaviour at home™ before
being examined. Another testimony from a trans-person stated being forced
to strip for “identity verification™ and being pressured to sign false
statements. while also being mocked and denied access o family or
respectful treatment. Such narratives underscore the systemlu barriers and
the patriarchal attitudes survivors must confront at every stage, especially
those trom marginalized backgrounds whc face additional caste, class, or
gender-based discrimination,’”

Inputs for Cuidelines fora Gender- fust htice System With Reference Te Women Survivers of
Vielence, Abuse & Exploitation - (Note Prepared through a Copsultutive Process with Civil
Saviety Groups) By State Women's Corumission. Madhya Pradesh.
Inputs for Guidelines for a Gender-Just Justice System With Reference T Woren. Survivors of
Viglence, Abuse & Exploitation - {Nate Frepared lhmgh a Csnsuitatwe Process with Civil
Lociety Groups) By Smie Women s Commission, Madhyw Pradesh.




;

The Hon'ble Kerala High Court™ in December 2024 Mat. Appeal No. 706

of 2024 delivered a judgment. stating that clothing is a form of self

" expression, being part of an individual’s identity or an expression of general

aesthetics. It is unpardonable and imipermissible in any civilized society to

Judge a woman solely based on her clothing or to draw conclusions about
her virtue or modesty, as such judgments are rooted in rigid notions of

_ patriarchy. The sartorial preferences that a woman makes are her own

choice, which cannot be subjected to moral policing or assessment,

particularly by courts.”

f
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i TOXXXXX v NXXNX, 2024 KER 91808




e T e e T e T e T T T o T e i ™ e e e ™ o™

&

Rule against stercotyping: A transition to

Gender Just Society

Judicial approaches in India have consistently rejected the use of
gender-based stereotypes in adjudication, particutarly in cases involving
sexual offences and gender justice,

i Indparna Bhat v. State of M.P, the Hon'ble Supreme Court held that
courts must aveid stercotypes relating to a victim's clothing, lifestyle,
marital status. or sexual history. em;ﬁhasizing that such factors are e
irrelevant to consent or credibility and underscoring the need for judicial
sensitivity training, 1t was held that stereotypical judicial abservations
undermine fairness and victim confidence. requiring courts to maintain
neutrality and aveid extrancous social assutnptions.

i o Sanghmitra_v. State’, it was further clarified that professional
identity or gender cannot form the basis of judicial presumptions. ‘

The exclusion of sexual history and character-based reasoning has been
reinforced  through  statutory  and  doctrinal - developments.  Judicial
condemnation of stigmatizing language is also reflected in Bodhisatiwa
Gauram v. Sublhra Chakrabory’®, which addressed the seriousness of
sexual violeHce and the impact of societal biases on victims. The Hon'ble
S.upremie Court n Aparna Bhat further clarified that consent cannot be
inferred from clothing or prior sexual conduct, rejecting the “good
woman/bad woman™ dichotomy. et o

Constitutional jurisprudence Has also dismantled stereotypes embedded
in laws goVerning marital and gender roles. In Joseph Shine v. Union of

Supra
2024 DHE 2524
" BLraan) 1 8CO 490M
W




India’”, Section 497 IPC was struck down for trealing women as passive

and subordinate, tiiérein}r violating Articles 14 and 15. Similarly, Shayura
Bano v lnion of India’, invalid ated triple talaq for perpetuating gender
nequality, while Navrej Singh Johar v Union of India’, held that laws
enforcing heteronormative gender roles are unconstitutional. grounding

anti-stereotyping in equality and privacy righis. In Yash Pal v. State of

e iy

Haryana®, the Punjab and Harvana Court acknowledged that eriminal Jaw

>

/ cannot reinforce differential standards of sexual agency for men and

women,

Procedural safeguards also reflect this anti-stercotyping approach. In,

State of Punjab v. Gurmit Sinoh?! » emphasized the relevance of in cemer
: U VR — i ol Sy ﬁ

trials to prevent reputational harm and stigma, The Sexual Harassment of

Women at Workplace Act, 2013 further institutionalizes protection against

humiliating or stereotyped questioning, recognizing such violations as
implicating fundamental rights under Articles 4,15, and 21. International

Ay guidance. including CEDAW-based principles and the Bangkok General

guidance for judges on A pplying Gender Perspective in South and Southeast

Asia (2022), cited in Aparna Bhar. also directs judges to avoid rigid notions

of a™real victim™ and adopt context-sensitive e valuations,

- overruling of earlier decisions. In Joxeph Shine??, the Flon ble Supreme <

India®, rejecting notions of

women as the property of hushands, Likewise, Navtej Singh |~

T 201913 S0 70

CBeim o see
PO2mIRy 1 801,
2 _CRWPAGHO20I (FU24-PHHC: 1 1824508 W
2 Stpra

Sigpra
2OAIR 1985 SC 1618, 1~

e e S RCE 5 [ R TS e R £ L M AN T W - R

——
e




——————— Sl e g g W T T Tl i R e P L

B N PR ey B R s e e e e T i e T T

Johar*overruled Suresh Kuwmar Koushal v, Naz Foundation®®, affirming
that constitutional- morality must prevail over outdated social norms that
enforee gender and sexual sterectypes.

[ T————

A (2017 1 8CC 791
Loy see
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Gendered/Stereotype Langua ge in

Judgments and Alternatives

[t has been a longtime concern for judges in India to avoid
masculinily in deciding cases, as the basis or reasoning in judgments. There
is a mistaken notion that masculinity is a natural phenomenon - a notion
which the judges are actively confronting now. Sensitive judicial language
is therefore not merely a matter of politeness; it is essential 10 ensuring

fairmess, dignity, and impartiality in adjudication.

The need for sensitivity becomes even more urgent in case:
involving women and children, especially in hght of the increasing
prevalence of crimes such as sexual assault, domestic violence, harassment,
and abuse. Women in India continue to {ace systematic diserimination.
sexual violence. domestic abuse, and harassment. In such circumstances.

insensitive courtroom remarks or judgments that rely on stereotypes may

2

discourage victims from reporting offences or participating in the justice
process. Judicial attitudes in sexual assaull cases mvolving unconscious
women have often reproduced “rape myths” and questioned victims®
credibility rather than focusing on the accused*s conduct>". Such language
can re-traumatize survivors and reinforce social prejudice instead of

o~ promoting justice.

Since courts are institutions entrusted with protecting constitutional
values, it is incumbent upon judges to adopt langua

{
=

re that is respectful,

ae— e

neutral, and free from stereotypes. Sensitive judicial expression strengt

R R
L i yem——

hens

26 Elizabeth A Sheehy. “ludges and the Ressonable Steps Requirement: The Judicial Stance on
Perpetration Against Unconscious Women™ in SEXUAL ASSAULT IN CANADA' LAW,
LEGAL PRACTICE AND WOMEN'S ACTIVISM (inivarsity of Ottawa Press, 20123 483 ar
4831857
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public trust, protects the dignity of vulnerable individuais, and ensures that
the justice system reflects principles of eguality and human rights.

in the case of Phul Singh v. State of Harvar a’’_there are issues with
both the words used by the Court and the way it decided on the sentence, if
looked through gender justice lens raises concern, Accused of the crime
was said to be motivated by "sex stress” and other phrases may be
considered inappropriate today. Use of sensitive expressions has become a
critical component in judgment writing on gender related cases in
contemporary jurisprudence. o

The following glossary is curated after analyzing the 125 Trial Court
judgments and we have also added some common words which are
'&te:eatypiéal. and may be avoided. It outlines problematic or outdated
phrases found in these judgments and suggests neutral alternatives that can
be used in legal contexts. -

Traditional/Problematic Neutral, and legally appropriate &
Phrasc i © alternatives
The body of women as play Violated bodily sutonormy of
ground eompi;linant’fsﬁfvicﬁm( )
Helpless woman: helpless Survivor / Complamant
female '

' Where women are honoured, there | Avoid ral‘i-gfl@us{cuitu ral references;

the gods rejoice {focus on legal rights

It destroys the very soul of a Crime caused severe tranma to the
helpless woman survivor

Victimization, soul destroyed Survivor éx;periéncéd harm/irauma

{1979y 4 SCC 413
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e i e _,.6-____.*__,_“_..__._,.“..;__.___.___,_._ﬂ__mq..,ﬁ.wa..M.ﬂW_._.,_,.,__?,-_,ﬂ_,_mww#r_-“_____d,w.v,f i
deiti-enai/?m-ablemaﬁc Neutral, and legally flfl_-p{-‘{!];l‘iaféf—'
| Phrase - alternatives
Pertniment impact on girl’s life Survivor may need ongoing
suppj:iift;; facus--o_n wcc)véry
Lost her chastity g Sm-i’var?s-hgdil:y au‘tgmm}@mj;wgsw ¢
violated
No-hue and cry, traveled ..,&va@ggiczimﬁfmg; focus on |
| Calmly {10 describe post oceurance | facts :
behavior of the victim) é
| Gullible or obedient daughter Minor / Child victim
She was a conseming party Consent is not legally valid for ;f y,,.»"
minors
Tutored child Child witness; avoid ass wmptions
about influence
Bid1o defile chastiy Act of sexual assault/violation of
;autonum?m
Fueled !;';w st Sexual.violence: avoid auributi ng
crime to “lust™
u:ﬁi‘os_ecuirix Victim / Survivor / Complainant |
Degrades the soul of the 'Cmtses.m_grf mwﬂimimr L
helpless fomale o
Spoiled her childhood / Thecrime had serious conseq uences:
ruined life focus on support
Minor girl/child Child vietim / Survivor
Satisty his tlicit lust Committed sexual assault /
' violated the law
3
__________ e By
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Traditional/Problematic
Phrase

Neutral, and legally appropriate
alternatives

Female members/persons {f{}r
VICTImS)

- | Vietim / Survivor £ Complainant

Gald digger (ceconomic motive)

Avoid speculation: focus on evidence

Suffering from psychological
neurosis

Survivor may experiencing
trauma/distress

Wonun in nen-permissive
soctety

Person in a conservative society

Allow women to walk freely

All individuals have right tomove
freely and safely

Self-respecting woman

Women may be used without any
adjective

Poor helpless minor girl

Minor victim / Child survivor
e s Sy

Hormonal changes, desire,
femptation

Avoid physiological explanations

unless absolutely necessary

She was enticed away (good faith)

Accused lured/abducted victim by[ v
gaining trust

Honour,

shame

Avoid “hono

on survivor's rights

Victim of another person’s

lust

Victim/survivor of sexual

assault/violence

Stigma as inevitable consequence

Focus on justice/rehabilitationt”

1 Outraged the modesty

Sexual assault/violation of

[

bgizily autonomy

Serious health consequences
as u female

Serious health consequences for
the vicum/survivor
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Traditional/Problematic | Neutral, and lg-gn]lf aijl];;priulc |
Phrase ' alternatives
Hmn!—{“i“\;ugmm herlife Survivor may face ongum:z L,f; ______ ]
challenas
Physical I'c!l:xzic.lnsi'zif;{ for MIS{*:-X ual assault / rape (if ti:_nif:;irn?_
rapefassault) act is non- consensual and/or vicum is |
;f:a minor)
E}I3i;f‘0f.‘.;l;é_{'l_lmlml|L:;:”]tjl‘{}\-'i(lt;?{i in the ;E'Fnrr;:cd removal of clothing (part of
Y statute) sexuwal assault)
o Status and prestige of family Focus on harm to \,zt.nmf sm?w—“ O
I§ at stake avoid “honour” shaming
Scurs lefi emain I'i"i:tiong Survivor may need ongoing
sup }")‘._II»{}Q{,U S. o1 ]"" ll.? C ( }\’(’, " ‘\, \ |
HLI_I)]LQR female Survivor -
® | L
| Her private partichest/ vaging, Use n_c_:.t‘;l.;ui tnedicul/legal lermms: refer L—«}';’",
vietim girl o child/survivor
?\rcusctl acted as with his Focus on age difference & 1;,,»5 """""""""""""""
granddanghter puwﬁcr. dynamics, not 't’umil v
o -]5;.‘5[!'{1}"1?(! lite, betrayal, » Survivor Lmﬂ:tiiL j
shameful conduct harm "
q\lﬁ&mx B iy mmmm}ﬂ _
N S e
Offends esteem/dignity Violation of survivor’s bodily 1
| autonomy and rights |
Girl child is vulnerable All n;:h?_ilﬂ'_;*&x} are entitled to protection
under the law

Egdd G R R f . e L RO R SR REAE




Traditional/Problematic
Phrase

Neutral, and legally appropriate
alternatives

Sex slave

Sawxmr subjected to repeated :
ﬁexual violence/exploitation - while P

being kept under control

Brothel keeper

Sterling character (victim’s

Perpetrator of trafficking/sexual

, 'E-Jtpl ui-tatibn-f'(?{he term brothel may be

i e e A

:ﬁhasﬁ%&,.‘ac.,ys .&dﬁﬂ?ﬁﬁimjﬁvaﬁl in {7

character) sexual offences
Lust satisfaction Act of sexual violence/assault; »

Prudent attribute - aveid trivializing

B e e e iR TR

orime

iterate/rusie witness

Witness (mention education only if
legally relevant}

Whaore (derogatory term)

Survivor/ Vietim

fnability 1o control emotions.
nuale-dominated society

Avoid rationalizing crime; fogus
on accountability/law

e eevamie]
-

In several cases, courts are required to deal with situations where people
having refationship with person other than spouses. Live-in relationshi
between persoris who are not formally marriéd has acquired some element

of recognition.

In such situations particularly in rclatmn to women terms like Concubine,

Kept/Keep. and Mistress may_be

“substitute which would extend to same-sex m}auonshrp also. Otherwise, the

expression girlfriend (in relation to women) may also be used.

T e e o L T

Parmer would be the ideal .~

e e
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Words tike prostitute, call girl, fallen women and escort are widelv used in

common parlance hm may be substituted with the word sex worker as it

e
S o

more JLLCP'LKE and ILL(.S"IU*»CL} term by International Labour Qi’*’.ﬂ‘i!%dﬂ{'ﬁn

([LO) also. However, the word prostitute may be used oniy W huﬂ statutorily

necdz—‘;d. B

For person with ditferent HL\UJ] t‘!llt,]'ll.i(‘i(}ﬂ[ LJH QIA ts an.umbrella term

which is used. The term homosexual is in common use but may be

hs{milcd by “Gay”. For women “Lesbian’ s suil an auupmbk term. For

i

{hlrd ”cndu in E\umh Indm the word Hzm is uxui Immf adu

tzansg_z-.nd:.t man. In hmuum )’amf;;;m is u&.‘,d In ger du—dz\u‘.

communities. These are Impl;ull\ Lmemmtw - and now the term which is

uww— oot i e

acceptable and dignitied is intersex jlt might be advisable to uses these in

court languages. Now, {hg term I‘)()hl{;.‘:.(,, (An acronvm for Sexual

A A e

orientation. gender identity. expression and sex characteristics) is gaining

St e

acceptance

In this z‘egm'd it may be worthwhile to refer o UNICH

AFCTREEA- -

gender  equality  tided  “Glossary  of  terms  and  co neepts’

~_publication on

P —

(httpsAwww.unicelore/rosa/media/ i?hi Il}c*(ruuielﬂlmsdz \Ierm-\ mdum

cepts.pd () which carries an exhaustive list of taking into account sensibility

of various region ot the world,
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Compassionate Court Practices

Ihe Indian judiciary is moving from a traditional, accused-focused
system to one that centers on victims—protecting their privacy, dignity. and
mental well-being. The sim is 1o reduce secondary victimization and
supporting them until they are Tully rehabilitated. This marks a shift from
Just punishing offenders to help vie{.ﬂﬁ; heal and recover simultaneously,
Vietim compensation scheme 2018 (Annexure 1) is one such step and
various welfare statues also provide directions in that regard O

From the time the matter of this nature reaches the Court of Sessions
ludge/ the Couns of Judicinl Magistrates, the Presiding Officer needs to
inquire from the Investigating Officer whether the directions issued in case

ot Dellii Domestic Working Women s Lorum v, Union of India®® are
followed in providing services of Legal Assistance to the victim. Police is
also under a-duty to inlorm the vietim of her right to representation before
questioning her and also o state the same in its report.

Directions categorically obligates the Investigating Officer to ensure
supperting a rape victim right from the time of filing of FIR 4l the end of
the case. This can be extended to the victims of other ~ature of serious

crimes , ) 6

It Legal Assistance is not provided or no Advocate is engaged by the
victim privately or the Presiding {_)f:‘ﬁ_ce:xj is not satisfied with the answer of
the 10, the Court either requires to direet such measure directly to the
District Legal Service Authorities and it can also direct the superior officer
of 10 1o ensure following of such directions with the insistene‘e-af written
compliance by the IO withia 48 hours., -

{19953 1 SCC 14
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Periodical monitoring on empanelment of Advocates at the leve] of

e

police stations in aid of the __}j}ﬁ}i_y_}__s,m_njj“_sgguzl_l___:1:_;_:‘;_31111 in the District through
monthly meeting of the Principal Distriet Judge, the Superintendent of
Police and Secretary DSLA can better administer the issue, Alternatively, a
g

Principal District J udge. ensuring due compliance of this necessitv.

Victim/ Witness Protection measures

written monthly report_be sent by the uperintendent of Police to the

oo

Presiding officer ought not to wait for the application of the victim

or of vulnerable witness as it is the fegal obli g&i_,_[i_(_),Q_,__(_J_\._f_lj;l_g;f_]f};.‘SidE!Lg Officer

i S e ey,

0 ensure vietim/witness protection. In Mahender

Chawla v. Union of
,‘y R i s ey b

P bt e B

i

P

Indig~, the Hon'ble Supreme Court approved the Witness Protection

“Scherme, 2018 which was formulated by the Ministry of Home A ffairs,

Government of India. Under this scheme the wilnesses were categorised in

A, B and C category as per threa perception. In Sakshi v, Union of Indiea®”,

vietim-centric and child-friendly approach to the recording of evidence in

1,

A : L . . e
=7 sexual offence cases was tunderstood

Pre - trial Victim Counselling ,,

This is a vital mechanism to alleviate anxiety and add to confidence
building. Trial judges ought 1o ensure that victims undergo such
counselling,

In camera trial

Trials in sexual offences and sensitjve matters need to be held i
camera. Section 366(1) of BNSS, 2023 prescribes that the courts must be
open to the Public [or the purpose L:':I'n"}-'ing uny offence. Exception to this
1s provided in Sub Section(2) the trial Q‘t'_I:'_{apf: orany offence under Sections
64, 65, 66, 67, 68, 70 or Section 71 of Bharatiya Nyaya Sanhita { BNS) or

—
M09y 800 55 v
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---- (200413 SCC 518

S

S

SR S et : T ———

i3

ShaR SRR BB S LI

L




P T Tt T ™ ™™ ™™ e il e i o] T —-",———--"'S—""i-"“_““_.-_——."‘h..""..‘“ -s"--"a-c“'—"—""—"—-”"-._-v—.r"--"‘»"!—r.-"'_“".w"",-"‘.s-"‘_“..

under Sections 4, 6 3 I(} of Protection of Children from Sexual Offences
Act, '?Gt?‘ where the majs are to be conducted in camera. Printing or

W*‘Pnbhcatmn of any material re%an_rl-i_tg_gm,mm though prohibited. it is

made permissible subject 10 maintaining confl dentiality of names and
identity. Identity of victim is impermissible to be disclosed in any
proceedings and only initials or pseudonym is permitied as held
in Nipun Saxena v. Union of India®. v

Witness as a Guest:

Witnesses are crucial for justice and should be treated as guests by
the court. However, many witnesses suffer long waits and pou-r:'5trc‘;;!zﬁ¢h1_ in
court, which can discourage them from testifying. Courts ought to treat
witnesses with respect and ensure their needs are met. The travails of the
wﬁncssr:s in Indian courts has been described by the Hon'ble Supreme

ourt in the case of Swe of U.P v. Shambhunath Sin _gm in the following
passage.

“Witnesses tremble on getting summons from courts. in India, not
because they fear examination or cross-examination in cowrts but because
of the fear that they might not he examined at all for several days and on all

such days they would be nailed to the precinets of the courts awaiting their
chance of being examined. The witnesses. perforce, keep aside their
ayocation and go to the courts and wait and wait for hours 1o be told at the
end of the day to come again and wait and wait like that. This is the
infelicitous scenario in many of the courts in India so far as witnesses are
concerned. It is high time that trial courts should regard witnesses as guests
invited (through summons) for helping such courts with their testimony for

“reaching judicial findings. But the malady is that the predicament of the
witnesses is worse than the litigants themselves. This case demonstrates the

e T L e T e e e e e T e T i T L B




agony and ordeal suffered by witnesses who atiended a Sessions court on
several days and yet they were not examined in full. The party who
succeeded in dodging examination of such witnesses finally enjoyed the
benefit when the Sessions Court acquitted them for want of evidence. The

only casualty in the aforesaid process is criminal justice.” *

This principle applies with more vigor and st rength in criminal cases
inasmuch as most of such cases are decided on the basis of testimonies of

the witnesses, particularly, cye-witnesses. who may have seen actual
oceurrence/erime.

Preventing Secondary Victimization

Re-victimization, particularly in cases involving sexual otfences,
domestic violence, child abuse. workplace harassment, and gender-based
violence, refers to the repeated trauma sulfered by survivors due to
insensitive in_:.w‘_li['m__ion;-'z].__v_%cgu[. medical. social. or iu_veétfg;stiy‘g; processes

Py after the original incident. Judges must avoid asking stereotypical or
’ blaming questions and should not force victims to interact with accused
persons. The judge’s proactive role creates a safer environment for victims.

It can further be prevented by following a rrauma — informed Judging, avoid

;- _ repeated questioning, maintain mnlidcrm{ﬁ”i@? and Clear communication,
Court should have clear comprehensive f:;;_("}j__éu_c;n{_Eamd accessible support

k) system. Also, promote awareness and cducation campaigns for public for |+

%,

reducing stigma and misconceptions about the victim. A strict prohibition

[— i

on gendered and moral commentary.

In the case of dparna Bhatt v. State of Madhya Pradesh™ | the

Hon’ble Supreme Court directed the Judges to reirain  from asking

stereotypical questions, Neither victim blaming language in the orders nor

B 2004(4) SCC 667,
H Siepra
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any conditions in bail that forces the vietim to interact with the accused need
to be reflected for the “proactive role”™ of the Judge alone can ensure the
safe environment.

Proactive Judges and Cross-Examination

Maintaining a balance of Protecting Victim during deposition and
particularly when under eross- examination while ensuring the rights of the
accused is utmost essential. The Hon'ble Supreme Court has directed
establishment of Video link or testimony behind the screen to avoid any
waumatic confrontation with the sccused in case of Sakshi v. Union 0f
 India™ for child witnesses or vulnerable witesses. “prior to the enactment
Tof POCSO Act, 2012, Judges must also control inappropriate questions,
especially about the victim’s sexual history. and ensure these are only asked
it strietly necessary.

POCSO Act and Child Protection laws in India

Pre-recording of child's statement shall have to be by 4 woman

officer at the ¢hild’s residence or at a place of child’s ¢holce as per section

24 of'the Act and without the child seeing the accused. Direction of granting
“Support Persons™ to the Child from the point of lodgement of FIR for

" interacting with the Police machinery, medical officers and hospitals, w0
avert re-victimisation, was provided by the Hon'ble Supreme Court in

17 _Bachpan Bachao Andolan v. Union of India™. It also mandates trial to be
wmpieted within one year from the date of taking _cognizance. |

Establishnient of Zulnerabke Wt?ﬂess_ Deposition Center has streamlined
various issues and many of laudable provisions can be employed in the trial
of serious offences under BNS Act.

¥ (2004) 5 SCC $18.
62023 8CC Online §C 1031,
v
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Points for Considerations
2 1. Fact-based refercuces

ludicial reasoning should be based on evidence and not stereotypes,
assumptions, or moral perceptions about the vicum’s conduct or
character.  Courts should rely on testimony, medical evidence,

forensic marerial, and surrounding circumstances.

In State of Punjab v, Gurmit Sir gh'”. the Hon'ble Supreme Court

mmmcd courts d&za:m{ bunu mﬂuun.cd by myths and stereotypes [

sl e o et i b et S ek oot s —

in sexual o i.tcn cases.

§ A

(V]

Caution with terms like “outraging modesty’
Though the expression forms part of the statutory framework,
should be used cautiously as it may reflect morality-based or

e

patriarchal notions. The focus should remain on_dignity, bud[i\

S Y autonomy, and violation of pcr»mml integrity.

In Rupan Deal Bajal v. KPS (,_'?.:'.H"‘"", the Hon'ble Supreme Count

H . S W

-: interpreted “modesty” in the context of a woman’s dignity.

?
| 3. Trauma-informed language may be used: no resistance is not
equal to consent

;\IWLHLL of injurics, delayed reporting, or lack ef resistance does not

P Tl ¢

| 1mph me_m Vietims may respond dtﬁlrcnllv to trauma. Courts

e i s

should avoid adverse inferences based on stereatypical expectations

of victim behavior.

: T1996) 2 SCC 384,
B1905) 6 SCC 194
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In Kaini Rajan v State of Kerala the Hon ble Supreme Court held
that'consent must be voluptary and unequivecal.

Gender-neutral, survivor-centric terms

Language should™dignified and inclusive and avoid reinforcing

gender stereotypes. Survivor-centric terminology recognizes the
- experiences of all affected persons.

In' National Legal Services Authority v. Union of ndia*. the
Hon'ble Supreme Court emphasrzeﬁ d:gmty and Equallty for all
.gender Jidentities.

“Child™ or *minor” for victims under 18

Under the POCSO Act, every person below 1§ years is legally
recognized as a child. Child-sensitive termmnloqy reinforces the
protective framework of the law.

In Eera v Staie (NCT of Delhij*'. the Hon'ble Supreme Court
reiterated the child-centric. object of the POCSO Act

*Vietim™ or "‘su-n'wm*,“ not “prosecutrix”

The term “prosecutrix® is procedural and impersonal. Expressions
such as “vieim™ or “survivor” are more sensitive and dignity-
oriented.

In dparna Bhat v. State of Madhya Pradesh™. the Hon ble ﬁuprmm,
Courtstressed the importance of gender-sensitive judicial lar

Lt" "1?‘

et 2 14;%{:{?438\/
2017 15 SCC 153
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7. Language ought to be child-sensitive

__ Judicial language must refrain from sensationalism, moralistic

| observations, or stigmatizing expressions, particularly in matters

mvaolving children.

1
In Sakshi v, Union_of _india™, the Hon'ble Supreme Court

‘_ emphasized child-sensitive procedures to prevent secondary

victimization.

8. Focus should be on autonomy, consent, and child rights

Judicial reasoning ought to prioritize badily autonomy, informed

i . . e ettt ‘.u “:.- - _v —

consent, dignity, and the best interests of the child rather than

! notions ol morality or honor. In Suchita Srivastava v Chandigarh

' . - h U ——— A«m»—nh--—---—:—-—-“w-—-‘-‘-‘w ™

Administration™, the Hon’ble Supreme Court recognized personal,
autonomy as part of Article 21.

9. Recognize psychological and physical trauma

E Sexual offences may result in enduring emotional and psychological

| v . \

' trauma apart from physical harm. Courts must adopt a trauma-
informed approach while assessing evidence and evaluating the
conduct of the vietim.

-~ In State of Karneaaka v, Krishnappa™ . the Hon ble Supreme Court

| recognized rape as a violation of dignity and human rights.

20043 3 SCC 18
! O {2009) 9 8CC

L (2000) 4 8CC TS




Terms to be avoided
"L All forms of vietim-blaming
Vietim-blaming is a part of rape culture where the responsibility is

totally shifted to victim by que’s.tianiqgs her conduet, lifestyle,
clothing and delay in reporting and past relationships.

I Stare of Punjab v. Gwmu Singh’®, the Hon’ble Supreme Court
cautioned against _doubting _vietims _on _the basis of social
ste m& ' 0

2. Terms like “bashfulness.” “honour,” or “sanctity”

Words like these are deeply ingrained in patriarchal thoughts that
fink woman’s worth with their sexual purity or family reputation.
Courts should instead focus on dignity, autonomy, and constitutional

rights.

In Aparna Bhar v. Stuue of Madhva Pradeg:!e"’ the Honble Supreme ‘
Court dTECIETCOUMS 10 avoid eender stereatypes and i inappropriate
observations in judicial orders,

3. Terms like “helpless female™
Women are not weak, dependent or lack agency, expression like
these reflects gendered mind set. Court should look women as ri ights
bearing tndividual with equality and dignity.
ln Joseph Shing v, Union of India*®, the How'ble Supreme Court
empham?ed di nity, autonomy, and equal status of women under the

AIgny, aut (O SQHET status ol women under thy

Lcmstitunan.

¥ Supra
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1.
Sy

5.

6.

~

Generalizations about complainants

Courts should not assume that women or victims behave in a

uniform manner after trauma. Reactions to sexual violence differ

I

from person to person. JUL'ILICM rmdmm must iu_ indiv !,(ju.:'. ized and | L7

............... T e L A VM A AR

m_nch nee- {mac.d T

Iu Lmn m.ru‘u b!;ucuub!nu Hu;rhinu v, Stare of C}'rg'fr_mr“w. the

Hon'ble Stupreme Court rejected  stereotvpical  assumptions

ot

egarding the conduct of victims of sexual assault and clarified that
victims testimoeny does not require.corroboration, recognizing the

social stigma of reporting sexual violence.
Honour/shame and chastity stercotypes

Such wor dx ahm\um. thauumudwn ..l!.I![Lileb and take violence as

an olfence against It,pttl’limn to the hmlh Courts should focus on
consent ‘md lithh

In ‘:mh of M um;m!n’m v Madhdkar r\*cnawm Mam’zkur W the
Hon hle Sup cme Court held the L even :1 woman Df 24S Y virluu 1S

- L T—

entitled to privacy and dignity.

Assumptions of exaggeration by women or families

Courts should not presume that allegations are fabricated or
exageerated merely because they concern sexual olfences. Such
assumptions perpetuate distrust toward vietims and families.

In Stare of Himachal Pradesh v. Raghubir Singh,” *! the Hon'ble

Supreme me held t]mz mmnr mumsmunmc‘: should not

i

uv:.uiudm\ lu subamnu, n! lh{‘ v uumm 5 lg.'ilmmm

R {I%"UM'(' 17
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Judgmental or sexualized descriptions

Judicial language should remain neutral and professional and must
not contain unnecessary comments about appearance, lifestyle, or
sexual history. )

In Fishaka Stette of Rajeasthan™, the Hon’ble Supreme Court

emphasized protection of dignity and gender _equality_at_the
workplace and in public life.

Terms like “lust™

Such words not only shewcase but implicitly accepts the
uncontrollable desire of men as a natural phenomenon but also it
weakens the acts, Courts should instead use legally precise terms
such as “sexual assault,” “sexual violence,” or “offence.”

iy,

In State of Karnataka v Krishrappa™ . the Hon ble Supreme Court
recognized Tape as a violation of H_x’:g'n-itjf and fundamental rights
rather than merely a crime of passion.

Biased, stereotypical, or blaming tanguage

Language of any judzment should be free from bias and prejudice.
Care should be taken to breserve the dignity of the survivor, The
language used should never be blaming; instead, it should be

empowering, as language is the most  important  tool for
empowerinent,

In dparna Bhat v State of Madhyva Pradesh™, the Hon'ble Supreme
Court Specitically directed judges 1o refrain from using patriarchal
stereotypes and insensitive observations in cases involving women,

= Supra
B2000) 4 SCC 75
M Supra
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Training and Sensitivity

Sem:tmzy IS an cmgmngr, process that should be learned regulfarly.
Training brmégwﬁzmsttw:ty towards vietims. witnesses, and all vulnerable
groups. In Ist Judges' case, S.2 Gupra v Umm: ¢ f mdza” . the Hon’ble
Supreme Court contemplated training for making The™ P

independent of himself,

residing Judge

“But if the judiciary should be really independent something
more is pecessary and that soe lave to seck in the Judge
himself and not outside. A Judge should be independent of
Immeij A Judge iy hzunan being who is a bundle af
mmm and prejudices, likes and dislikes, affection and ill
will, hatred and contemprt and Sear and recklessness. In order
10 be a successful Judge these elements should be curbed and
kept wnder restraint and that is possible only by education,
training, continued practice and cultivation of a sense of \
_humzfny and dedication 10 duny These curhs can neither be
hought in the market nor ijected into the human system by
the weritten or wnwritten laws. If these things are there even
i anv of the protective  measures provided by the
Constitution and the laws go, the independence of the
Judiciary will not suffer: But with qll these nmeasures being
there still a Judge may nor be me‘!q)endeuf It is the nner
,srrengziz of Judges afone that can save the _;zzdzczmy

1981 supp ) SCC 87
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Annexure 1
Report on Feedback Questions
Regarding Court.Proceedings.

1. Do you understand the legal pmcéedings and the Iaugt_;age used
by the Iawyers and Judges in Courts in your case/matter?
Responses:
. Yes: 86.4% °
. No: 7.1%
. A little: (not specified in chart)
. Most of the times: (not specified in chart)

A large majority (86.4%) of respondents reported that they
understand the legal proceedings and the language used by the
lawyers and judges in court. '

2. Whether judges explain to you the court proceedings in an easy
and understandable language during the proceedings of your
case? .

Responses:

. Always: 69.3%

. Sometimes: 23.7%

. Never: (not specified in chart)

Most respondents (69.3%) indicated that judges always explain the

court proceedings in an casy and understandable language. while
25.7% said this happens sometimes,

m—rm“i-rwwww”-e'__*_jn_‘imﬂ_v.mvtﬂ.'w_ﬂw_wwa*\."“‘l; g N W o T R BE R R e PR B SR E o e LV VoW o W SN




3.

Responses:

4.

Responses:
66.4%

5

Do you find the Judge and lawyers sensitive and empathetic

towards you during the Court proceedings?

Always; 59.3%
Never: §.3%
Mostly: 23.6%

A few times: 7.9%

A majority (59.3%) feel that judges and lawyers are always sensitive

and empathetic, with 23.6% reporting such behavior "mostiyv’.

Do vou feel that you are being heard by the Judge?

Always: 66.4%

Never: (not specified)
Mostly: 25.7%

A few times: (not specified)

of the respondents feel that they are always heard by the

judge, and 25.7% feel that they are mostly heard.

As peryourown case experience, what do you think can improve

Presiding Officer’s (..lt.:d‘g&'.';;)_ interaction and communication

with you?

Use of clear, siniple ldnguage and less legal jargon.

DLQ

- More time for parties to express concerns.

Greater transparency, regular updates on case progress, and
clear explanations for adjournments.

Avoiding routine or mechanical handling of cases, especially

sensitive ones (e.g., under Scction 498A TPC. Domestic

Violence Act).

B o o B
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. Strict accountability for any misconduct,

. tmproved coordination and patient listenin .

. Separate waiting areas for victims and witnesses.

. Conduct proceedings in local language where possible,

. Pinl'iteness,:respectful behavior, and supportive environment,
. (2) Do you feel intimidated/scared at any pointin the Court as a

victim or witness? ’
Responyes:

. Yes: 17.1%

. Na: 82.9%

Most respondents (82.9%) do not feel intimidated or scared incourt,

(b) When and where and why?

! . Intimidation was cited during cross-examination. aggressive
questioning, or due to unfamiliar environment,

l g Some felt intimidated by senior advocates or because of
; pressure from the opposite party.

é . Delays, repeated adjournments, and lack of seriolsness also

contributed 1o negative feelings.

. ‘Some respondents found the environment supportive and did
not feel intimidated.

7. Wha do you think can protect/help you in that eritical time?
Responses:

d Prosecutor: 12.0%

. Judge: 14.3%

. Defence Lawyer: 7.9%

. Police: 12.1%

T T ™ S_ro_ ot oy e e e T LT e “—;.z"_."_“_-—‘*»a“w"w‘w""»ﬁ.p‘-n."..r-._-_—_"x_mm— e e g T




. Others {Government/Organization/Institution): 52.9%

, More than half believe that other persons or institutions {besides

prosceutor, judge, defence, or police) are mosl helpful in critical

s ————

fimes.

8. Are you aware of Witness Protection Scheme under new law?
Has the Judge made you aware of that which includes right to
be protected, rehabilitation, compensation, ete.”

r

Responses:
. Yes: 19.3% ht
. No: 80, 7%
A significant majority (80.7%) are not aware of the Wimess
Protection Scheme or have not been made aware of it by the Judge.
9. What are the challenges that you are facing in the Courf as a
£ victim or witness?
. Many respondents reported no major challenges.
. Commen challenges include:
v Repeated and unnecessary adjournments
v Lack of seriousness and accountability by lawyers
Lack of i;;(,f:tmzqmzicmicm and updates
Emotional, mental, and financial hardships due to
delays
v Lack of separate waiting rooms for victims and

witnesses

v Pressure from police and opposite counsel
v Public shame and stress in recalling traumatic
incidents
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v Lengthy trials and prolonged justice process
¥ Some rcported supportive  und cooperative
proceedings,
1. Any other suggestion/feedback to make the Criminal Justice
System robust and victim/| itigant friendly?
v Speedy and timely trial and disposal of cases,
v Simplified legal processes and better guidance/support for
victims. » _
v Greater accountability  for  delays and ;im*ﬁessiona-l 0 _
misconduct. o '
v Separate waiting rooms and proper victim protection,
v Mare awareness about legal rights aﬁﬁ welfare schemes.
v Improved coordination between police. prosecution. and
COUrts, _
v Friendly, respectful behavior by all stakeholders. ‘
v Periodic legal education and awareness progranms,
v Ensuring that every case is concluded within a reasonable
timeframe. _
v Some respondents are satisfied with the current system and
reported no suggestions. - &

Feedback on court proceedings indicates thar most people view the
justice system positively. A large ‘majority (86.4%) understand legal
processes.  66.4%  feel heard by judges, and 693% f{ind
Judges’communication clear. Over half believe judges and lawyers are
empathetic, and many do not feel intimidated in court. However, there are
notable issues, especially regarding awareness and support for vietims—
80.7% are unaware of the Witness Protection Scheme, and many report
delays.  adjournments, poor communication, and emotional  stress,
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Respondents suggest simplifying legal language. speeding up cases,
increasing judicial ransparency, and ensuring institutional accounability.
Overall, while the system is accessible and respectful. it requires reforms to
improve efficiency, victim protection, and procedural sensitivity, making it
more effective and user-friendly.
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Annexure [1
Victim Compensation Scheme, 2018

National Legal Services Auth ority
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