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IN THE HIGH COURT OF DELHI AT NEW DELHI

2953~ 2965
No. /DHC/Gaz.IB/G-2/SC-Judgment/2025 Dated ;28)_.05.2025
From :
The Registrar General,
High Court of Delhi,
. New Deihi.
To

4;\1?’
PRGN
20D =ps

Sub :

—_—

8.

9.

10.
11.

12.

13.

The Principal District & Sessions Judge (HO); Tis Hazari Complex, Delhi.
The Principal District & Sessions Judge (South-West), Dwarka Courts Complex, New
Delhi.
The Principal District & Sess;ons Judge (East), Karkardooma Courts Complex, Delhi.
The Principal District & Sessions Judge (South), Saket Courts Complex, New Dethi,
The Principal District & Sessions Judge (West), Tis Hazari Courts Complex, Delhi.

he Principal District & Sessions Judge (New Delhi), Patiala House Courts Complex,
New Delhi,
The Principal District & Sessions Judge (North), Rohini Courts Complex, Delhi,
The Principal District & Sessions Judge (North-East), Karkardooma Courts Complex,
Delhi.
The Principal District & Sessions Judge (North-West), Rohini Cousts Complex, Delhi.
The Principal District & Sessions Judge (South-East), Saket Courts complex, Delhi.
The Principal District & Sessions Judge (Shahdara), Karkardooma Courts Complex,
Delhi.

The Principal District & Sessions Judge-cum-Spet:lal Judge (PC Act) (CBI), RACC, New |

Delhi.
The Principal Judge (HQ), Family Courts, Dwarka, New Delh1

Judgment dated 17.04.2025 passed by Hon’ble Supreme Court of India in Cr:mmal
Appeal No. 1319 of 2013 & Criminal Appeal No. 272 of 2014 titled as “Dlrectorate of

" Revenue Intelligence vs. Raj Kumar Arora & ors” and “Narcotlcs Control

Bureau(NCB) vs. Sajesh Sharma” respectively.

Sir/Madam,

I am directed to forward herwith a copy of Judgment dated 17.04.2025 passed by Hon’ble

Supreme Court of India in Criminal Appeal No. 1319 of 2013 & Criminal Appeal No. 272 of 2014
[Arising out of impugned Jud gment and order passed by the High Court of Delhi in Criminal Revision

Petition No. 494 of 2007 and Criminal M.C No. 2335 of 2010] titled as “Directorate of Revenue

Intelligence vs. Raj Kumar Arora & ors,” and “Narcotics Control Bureau(NCB) vs, Sajesh Sharma”

respectively, and to request you to circulate the same amongst all the Judicial Officers working under

your respective control for information and necessary compliance. -

Encl: As above.

Yours faithfully,

(Vinay Sharma}

Deputy Registrar (Gazette-IB) -

For Registrar General.
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glass ampoules. containing the i,njectable preparation of Buprenorphine were

stored in an office premises located at 198, Office Complex Jhandewalan

Extn Cycle Market, New DCH‘,LI The. further information was that the

1nj-eet10ns had been illegally manufactured and cleared by M/s. Win Drugs t’..td.,
Bhiwani Road, Jind, .Ha.ryana. and that a few injections along with the raw
materials of Buprenorb_hine could alse be found at that location. Two teams of
DRI(HQ) oﬂicers were deputed — one team to undertake the search of the

prermses in Deih: and another team whe coordmatcd their ac twn with the office

Central EXCISG Comrmssmnerate Rohtak (heremafter the “CEC”) for the

purpose of search at the prennses of Wm Drugs Ltd at de Haryana _

On the same day, Le., 27. 09 2003, at around 08: 15 pm the DRI(HQ) officers
- visited the premises in Delhi with a search authorlsatlon under Section 41 of
“the NDPS Act. along with two witnesses. It is stated that upon entering the

premises, Raj Kumar Arora (hereinafter, “respondent no. 1”) who was the

proprietor of M/s Kanishka Cargo Service, was present in the oﬁice prennses |

The DRI(HQ) officers recovered 25 corrugated card board cartons which

contained small packets, each having ten unlabeHed glass ampoules with a

water coloured Hquid, along Wlth several sheets of printed labels which read as

“Buprenorphine Hydrochloride”, They also recovered one labelled glass

ampoule containing the same coloured liquid from the table drawer of the

respondent no. 1, Upon preparing a detailed inventory, it was stated that 1

Criminal Appeal No. 1319 of 2013 | Page 4 of 189
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HYﬁmc*hlanﬂe whrch is.a substance: hsted finrthe: Scliedule totilic: NDPS Act

'- rm wcre ,r_m@gwred.; :Sinee: ther respondent no: -+ 'wass unable ito? pr’ovrde any
4 pexrmssmn ordicence for th@up@S‘SCSSJ.ﬁH’"@f ‘the recoverediglass- ampoules, they

o WEEE: smzed;under therprovisions-ofithe NDPS: Act. e’ samlﬁles iwere drawn
.and Iheijsest memo was. pr@pared in'therpresence of the: feSponﬁent no £ 8 and, the
mtnesses On 27.09.2003,-i.¢., on the same-day, 4h fhesoffcers of CEC Rohitak

are. sa1d to have seized 23400 m_]ectmns of Buprenorphme Ialong w1th 100

grams of Buprenorphme inits powder form, from M!s ‘Wm Drugs Ltd at J ind,

Haryana as well

C 5Infrﬁspwnsetmthesummwmssuedﬂibrespondentno”lappearedand is said
Y t0: havepadde .r.'-:a-;:véilflmﬁamy 's’:tﬁitéméﬁt ewriting “@dted: 2'8‘09?003Wh10h

+ mentioned: that:during: the c‘dﬁrse-«'d‘f lifii-s':biisiness'as-‘ﬁ*’l%"ﬁst’ijrné‘"E'Iééifiﬁé‘:ﬁgént,
.,.’-he:’p.ameé-iﬁvébnt«aet w;itih'ianefocs“hdff’-S'hehﬁf‘Khanf:{]iefé*ifﬁéfﬁér;’s%‘;i‘féﬁ’pﬁ}iidéit‘no.

{/ - 23’.)s;ﬁfhaéhandl'@'di'ﬂie?'ct:sit-ﬁms%'-'-bleﬂféhce?‘(S’-f‘-tﬁ’hé':-drugfs?aﬁ&-*‘fﬁéﬁi&iﬁé’s }bﬁ-fb‘éﬁalf :

of: levang Blpm Pawkh (heremafter, “respondent 1o, 37) of M/s Sarvodiya

168D ond‘ants;’ were-collgstively: i‘ﬂ'\fdlived*' “in the "'i-I-l'é'gﬁl-"' manufacture, ‘storage,
~transportyrsalérand ?p'urehasé?;tif‘iﬁ?ﬁpi?*éﬂbi?j;‘)ﬁihe Frdiodhloride Along with one

il of WinDrogs Ltd:
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On 28.09.2003, the respondent no. 1 was arrested for the alleged commission -

| ef the offence pumshable under Sections 22 apd 29 of the NDPS Act

respectively and was remanded to judicial custody. Since Naresh Mittal of M/s

‘Win Drugs Ltd. had failed to appear despite repeated summons, a complaint for

non-compliance of summons was filed against him before the Court of ACMM,
New Delhi. The ceurt took cognizance of the alleged effence and also issued a

non-bailable warrant for hig arrest.

of his import business, he came in contact with one person named Mohd, Abduy]

- who showed him three ampoules of Buprenorphme and enqwred whether the

respendent no. 2 could procure one lakh ampoules of Buprenorphine

of Rs. 2,50,000. The respondent no, 2, thereafter, contacted the respondent no.

1 fer the purpose of procuring the same and paid hlIIl the advance amount he

‘had received along with three-samples of the'drug Which ki Fiad obtairied Bom

Mohd. Abdul], Initially, 2,000 and 10 ,000 ampoules respectively, were procured
and delivered. On 27.09 2003, the respondent no. ] 1nfonned the respondent

no.2 that another consigoment of 40,000 ampoules had been received by him

Criminal Appeat No. 1319 of 2013  Page 6 of 189
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- respondent:no.. 2 -forther -stated- tha

In the meanwhrle, the DRI ofﬁeers**of'f- :

 premises-of:M/s. Sarvodaya Ent P!

+ksnow of ’thewfact that the ofﬁce

premises ;of-.-re.spondem:-.,no_-f}j«:i1-f._;ha@:-:rhe‘eﬁ?siéaisdedt.hy-..-:.avs;.government'z-ageney. The

é"'upetm eompﬁeterdehvery of one lalch'

11115 aﬁ aﬂﬁltlb‘ﬁ'a’l arount Of Rs.

© 25;000..¥n Yight:of: the}rsrame; 0> 33?11@9'08 *j)thertrespondent ‘0.2 'Was also

S fshabl‘e‘umder:%Sectrons 2241229

'_WS;“wla;eh 1s Ill;tlstr the~respondent no.3

_ .and dmrngthe seareh recoveredpeﬂarpidoeaments;mthefpresence of Wltnesses _
-TI}Q-}:QSPQI}.@Q@'&HO;-.&_f:}T}'{J?:S,'i‘-thﬁﬂ':S'ﬂmgfﬁ%q}?ﬁ%g@%%_ﬁiM@;I,!unfwstat’ement'dated _'
lt03. 12.2003 -s-ﬁatipg that.as.a.pats, offzhlﬁobmme“as,s 'hi-s'-,.;oo-tripany- had bought
._Bup‘renorptlioea:in._sitsfspowder;fetmffﬁbfmidxéi/stﬂiomesfdsgto..Industries;f Mumbai .
__and were sellmg the same torthe; mappfaeturers ;hkerMYs Win:Drugs Ltd. He

' :further stated that he. knew. the: o:espondemt 0o, I sinee: he used-to: clear their

.pharmaceutrcal 1mport oonsrgmnents on a: need bams The: respondent no. 3 ﬁ_ )

further stated that he was- the one who had dn.'ected the respondent no. 1 to
contact Naresh Mlttal of M/s Wm Drugs Ltd for the. purchase of Buprenoxphme

1n_|ect10ns and that he had also spoken to Naresh Mlttal in that regard deSprte-

lmowmg that the respondent no. 1 d1d not possess any hcence to deal with the-
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intervened when the consignments were not being recetved in time from M/s
Win Drugs Ltd and used to get the delivery to the respondent no, ] expedited.

In the transaction in Question evhic_h involved the supply of one lakh ampoules

to the respondent no. 1, the respondent no. 3 was to get Rs. 1 Lakh from M/s

Win Drugs Ltd in addition to some amount from the respondent no.1, for his

mvolvement As aresult, on 03 12.2003, the respondent no. 3 was also arrested

for alleged commzssmn of the offence pumshable under Sections 22and 29 of *

the NDPQ Act respectlvely and was remanded lo judmlal custody

The Chemlcal Examxner of the Cenl:ral Revenue Control Laboratory, New

Dellu vzde hlS report dated 20 11 2003 opmed that, upon’ chemical analy31s

conducted by hlm the samples were found to.be of Buprenorphme which is a _

psychot.l opic substance under the NDPS Act, 1t is the case of the appellant that
despite them best _eff_orts,_ Naresh M_ittal of M/s Win D_rugs Lid. could not be
sﬁrmnoned and therefore, it was decided that the prosecution gua him and all
other concerned persons would be consv:lered as and when they would be

avallable for enqulry

On 25.03.2004, a criminal complaint as regards the offence Ppunishable under

Sections 22 and 29 of the NDPS Act respectively was filed against' the

respondents by one Mr. R. Roy (hereinafter, the “complainant”), an

Criminal Appeal No. 1319 of 2013 _ _ - Page 8 0 189
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respondent nos. 1 and 2 respectively, had also moved the High Court for bail
and vide a common Judgment and Order dated 22.08.2005, the High Court
stated that no offence under the NDPS Act wag ‘made out and directed that the

respondent nos. 1.and 2 be released on bail upon furmshmg a personal bond in

the sum of Rs. 25 OOO with one surety of the hke amount te the satisfaction of

the cencerned trial court, The High Court m its common Judgement and Order
dated 22,08, 2005 had framed two questlens ef law for the purpose of

considering the plea for ball -~ (a) Whether Buprenorphme Hydrochlonde 1Sa

' psychotroplc substance” Wlthm the meamng ef the N'DPS Act? and (b) If yes, -

whether Buprencrphme Hydrochlorlde Is.a psychetrcprc substance to whrch

Chapter VII of the Narcotlc Drugs and Psyehotroplc Substances Rules 1985 |

(heremafter, the “NDPS Rules ) apply and to what effect’? The first quesucn
was answered in the afﬁrmatlve however, on the second questlon It was
concluded that since Buprenerphme Hydrochloride is a psychotrep1c substance
not mcluded under Schedule I of the NDPS Rules its manufacture pcssessron
sale and transport etc. would: nelther be prohlblted nor regulated by the NDPS
Rules and consequently by the NDPS Act. It wag observed that an exammatron
of Schedule H of the Drugs and C,osmetzes Rules, 1940 (hereinafier, the “D&C
Rules™) made it clear that Buprenorphine_ Hydrochloride was listed therein as
a “Prescription Drug” and therefore, the offence would fal] within the rigours

of the D&C Act and its Rules,

Criminal Appeal No. 1319 of 2013 _ Page 10 of 189
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main issue involved in the present case 15 whether Buprenorphine

Hydrochloride 1P would be a psychotropic substarnce covere
under the NDPS _Act and Rule.s ( } ]
has been considered by thi

impugned in_the present proceedings was passed. M. Sud, also
submitted that he hod moved an application under Section 2]6 of
Code of Criminal Procedure 1973 Jor amendment/alteration of the
charge. That application, I have been told, is pending before the
learned 4dditional Sessions Judge. | |

In these circimstances it would be appropriate if the application

under Section 216 of the Code of Criminal Procedure which has

been filed by the petitioner is di osed of taking into account. inter

D | al;'a,- the said .dea'swn' of this_Court. While disposing of the

- application under Section 716 Code of Criminal Procedure, the

learned Sessions Courts shall not be influenced by what has peen

held in the impugned order and shall consider the entive issue

afresh. The Learned Sessions ¢ ourt shall decide the g lication
under Section 216 Code of Criminal Procedure first before
proceeding fy '_ftlz'ér"wifk':he'.'mat_ter. It is,_of course, goes without
saqving that not only the counsel for the petitioner but the counsel
v the State shall also be heare on_all submissions. In view of

e Learned Sessions.

above, terms this revision péri-;z_‘on stands _'dz’.spo,s'éd _of »
| __ (Erﬁphasis s’_upplie'd).
15.  The Special Judge hé_ard the submissions of the counsel with respect to the
2 | _Sectioh 216 CrPC application made before him. Vide order dated 30 | 1.2006,

the .Spe_cial Judge echoed 'the réasoning_adopted by the High Court while
grat_llting_bai_l to th¢ responden_tS‘-_.-and ‘also arrived _};;Lt the conclusion that the.
respondents are to be tried under the D&C Act and the Rules thereunder. The
special Judge allowed the application filed under_S_ection 216 CrPC taking the

view that since the offence under the NDPS Act was not made out, the file be

*

" Criminal Appeal No. 1319 of 2013 ' Page 12 of 189
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of Uttranchal v. Rajesh Kumar Gupta reported n.(2007) 1 SCC 355 wherexjnj

1t was observed that if any particular drug does not find mention in the Schedule
I appended to the NDPS Rules, then the provisions of Section 8 of the NDPS
Act would ha.ve' 1o application whatsoever. On the question of the respondents

bein'g discharged under Secti_on 216 CrPé, tﬁe High Court remarked that it
- would not be right to éa'y that the Special Judge had discharged the respondents,

The niatter was.accordin_ gly remitted to fth;: Metropolitan Magistrate to proceed

in accOrdam.:;e.Wi.t.h the provisions of the D&_C Act. The relevant observations
| have been reproduced below:

ot in agreement with learned counsel Jor the

etitioner that by interpreting the Statute and the Rules, a penal
offence be made out and the Respondents should be tried thereof.
Thus, I am of the considered _view that the possession and
ransportation intra country of Bup}_’enorpkine-Hy_drqchlogz’de
would not be an-offence under the Act and hence not puniskable
under: Section 22 and 29 of the dct and the legrned Trial Court
- had rightly vemanded the matter to_the learned Metropolitan

- Magistrate holding that 10 case for offence under the NDPS dct

was made.out and the learned MM would ex mine the same in the

“17 [..]° I am n

CXxXx - xxx - XXX

25. There is no denying that the above decision was rendered in

the context of ani order oranting bail and when the Supreme Court
was considering as to whether it should exercise ils jurisdiction
under Article 136 of the Constitution of India to interfere with the

order passed by the High Court But that does not enable us 1o

detract from the position that the Supreme Court,  while

considering the question did examine the relevant provisions of

the NDPS Act and the NDPS Rules and came o the conclusion
that if the drugs did not find place in Schedule-I appended to the
Rules, the provisions of Section 8 of the NDPS dct would have no

Criminal Appeal No. 1319 of 2013 Page 14 of 189
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i tkat the obsewatz@ms;my RajesisKu pia- / '
nature of obiter dicta and do not const:tute the: mt:o of the sazd ’
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- -conclus:on with regard to the said provisions as’ appearmg'm
U : Rajesh:-Kumar. Gipta (supra) cannot be regarded. as unnecessary -
' t 'to the decision. .
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aving considerable weigh
and of great persuasive value. We are in fiyll agreement with the
observations of the Supreme Court and are indeed persuaded by
the line of thought adopted in the said decision in Rajesh Kumar
Gupta (supra.). Thus, viewed from any .angle, the submission of

- Mr Malhotra 10 ignore the decision of the Supreme Court in
Rajesh Kumar Gupta (supra), deserves rejection.

Xxx Xxx XXX

- 35, Tl the matter is resolved by the lgr er.
Qupreme Court this court is bound by the de
State of Yttaranchal (supra) and Rajesh

find no infirmity in the impugned order on this count.

36. Lalso do not find any merit in the contention of the learned
counsel for the Petitioner that the Learned Trial Court erved in
discharging the Re: ondents on an application under Section 216
CrlP.C. Firstly the impugned order w 1ot passed as an order in
review but on an_application under -Section 216 _Cr.P.C_duly

ermitted by this Court oreover the Responde have not been
discharged byt the matter has peen remanded to_the Learned
Metropolitan_Magistrate 1o proceed in_accordance with the
provisions of D & C Act and Rules.”

ncr of the Hon ' ’ble
cision rendered jn

(Emphasis supplied)

17. In such circumstances referred to above, the appellant is here before this Court

with the preséi_;t appeal.

il Criminal Appeal No. 272 of 2014

18. On 07.10.2004, the Delhj Zonal Unit of the Narcotics Control Bureau

(hereinafter, the “N CB”) received an information from the -Ahmedabad Zonal

Criminal Appeal No. 1319 of 2013 Page 16 of 189



| _' Q | ”-respendent 10, 1 who ad :‘i‘-'tted'stha\t eﬁrsﬁﬁrm was sellmg the ampoules of -

‘ct1ons aﬁ'er purchasmg thcm from

':BuprenorphmeHydrechloﬁdefb‘unoge%i%;
M/s Belsons with-a- vahd invoice. The respondent no. 1 then stated that he had
‘ i : sold 2,50,400 injections to a perscnfrnamed Shakeel without an invoice or '

" cons xgnment note as, xeqmred under Ryle: 67\_pf the NDPS. Rules-and that he was

‘ nct aware Whethcr Shak elh ;ﬂxugkllcence orpermission in accordance _

- wnh law In the absence of any ;furthdcrdmfprmata,on on Shakeel, it is the case of
the appellant that 1o further actmn coulgl he taken, against him. I—Iowever, on
09.10.2004, the respondent no.. 1wasa,rrcsted and’ :e_mangied to judicial

custody.

© Criminal-AppéalNo. 1319 of 2013 B , | "Page 17 of 189
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19,

20.

On 02.03. 2005 the appellant through its Intelhgence Officer ﬁled a complaint

against the respondent no. 1 under Sections 8(0)_ and 22(c) of the NDPS Act

that deahng in substancesﬂ mentloned in the Schedule to the NDPS Act and not
mentloned n Schedule I of the NDPS Rules would not constltute an offence
under the NDPS Act As a consequence the respondent no. 1 prayed that the
charge be alterecl and the case be remitted to the appropnate court for trial under

the D&C Act

On 06.07.2009, the appellant moved an application before the Spec1al Judge

this Court by way of an SLP and also that the dec131on of the Delhi High Court
in Rajender Gupta (suprg) was challenged in appeal. Since this application was
not being heard, the appellant also preferrcd a petition before the High Court

seckmg stay of the further proceedmgs Vide order dated 16.09. 2009, the High

Criminal Appeal No. 1319 of 2013 Page 18 of 189
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. Supreme _Court in_Rajesh Kumar Gupta, case suprg Where_the

upreme Court-has specifically approved §f the same. In that case
the Supreme Court had made observations with regard to the legal
question. The Supreme Court has given its conclusive verdict
thereon. Keeping this view in the matter I do not find any merit in
the application. Same is-accordingly dismissed. '

Xxx XXX XXX

27. Section 36 of the Act provides Jor constitution of special courts
Jor providing speedy trial of offences under NDPS Act. The Special
Courts are authorised. 1o take cognizance of the case without its
commitment by a Magistrate. The offences committed under NDPS
Act are to be tried by the coyr of sessions. Section 80 of the Act
provides that the provisions of this Act or the rules made
thereunder shall be in, addition and not in derogation of; the Drugs
and Cosmetics Act ] 940 or the Rules made thereunder The cases
under Drug._s"_ and Cosmetics Act are trigble by the Court. of
Metropolitan Magistrate, The provisions of the Code of Criminal
Procedure are applicable besides the Provisions contained in the
- NDPS Aect. Section 228 of the code of Criminal Procedure
- provides that if, after such consideration and hearing as aforesaid,
the Judge is of the opinion that there is ground for presuming that
the accused has. committed an offence which is not exclusively
triable by the Court of Sessions, he may transfer 'the case Jor trial
to the Chief Judicial Magistraze, and thereupon the Chief Judicial
Magistrate shall vy the offence in accordance with the procedure
Jor trial in warrant cages, Section 32 of the Drugs and Cosmetics
Act, 1940 provides that even if the complaint is not Siled by the
Drug Inspector, the cognizance against the accused is not bad, The
prosecution can be launched by any Gazetted Offcer of the
Central Government. authorised in Writing in this behalf by the
Central Government oy g person aggrieved,

28. ds_indicated above. Buprenorphine Hydrochloride s a
Schedule 'H’ dryg under the Drygs and Cosmetic Act and Rules
and though it is q chotropic substanc under the NDPS Act it

is not included in Schedule I to ihe NDPS Rules. That beine the

case. jfs_manufacture, Rossession or sale is not prohibited As

Such. there is no contravention of the provisions of the NDPS
ules. Consequently. ¢ € Quence under Section 8 of the NDPS Act

Criminal Appeal No. 1319 0f 2013 : Page 20 of 189
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22 Aggneved by the aferesald order, the: appellant preferred a Cnmmal M C No

& . 2335-of 2018 undcr Seetmn 482 of the CrPC before the ngh Court However,

b e s }

tibe _'-g devoxd of any ment and observed as thus '
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16. In view of the faregoizzg di.s'cussion, the.'Perz’_rion is devoid of
any merit; the same is accordingly dismissed,

17. Pendz’ng Applications stand disposed of.”
| (Emphasis_sup'plied)

23. Insuch circumstance referred to above;-thc.appeljant_ is here before this Court  }

with the p}i_:_sen_t éppéél;_ "

B. SUBMISSIONS OF THE PARTIES | T

i Submissions on behalf of the Appellant(s)

3 a Criminal Appeal No. 1319 of 2013

-- 24, M. Vﬂcramjif Baneljee; the leéfhed Additibn_al Solicitor General appearing
on behalf of the appellant, 'submitted.thét, in thf) present case, theré was a
récove'ry' of 40’,001 _injectibns. of bllprenorphiﬁé;,Which- is a iasychotropic
sﬁbstanée mentioned in the .Sche_dule to the NDPS Aét. Therefore, the
RCSpond'ent could bs said to have contravened section 8_(6) of the NDPS Act

which prohibits the production, manufacturing, - Possession,  selling,

Criminal Appeal No. 1319 of 2013 _ Page 22 of 189
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,r:fa:xtranﬁﬂlz,pmentmf ANy RANCOTIC: dwg,er psychettreplc »sub’staﬂee, texeeptﬁfor‘ .

-Act anr;Lmts Rulesythesoffence: undenﬁeeuenfS iof the: NBP?SfAmt weuld Fot'be

e made eut Consequently, it was observed’ that the accused cannot be pumshed

e ‘See’ﬁens 22 B 29“0"1" the‘NB’PS Kot respectwely “Bemg eggrfeved by

i “'”"Efofeswrd*’eb’servét1on ’made by i Bh Court, the appellant ﬁled a Speclal

fELeave I’eutlon agalnst Both’ the erders g:rantmg bail t0 the reSpondents and ﬂllS :
: *Ceurt*:v;de ‘Es order ?iated 31:03; 2006 had elanf ed’ and dxrected that the
ebservatmnS*made by the H1gh‘Court Shall ot have any bihdxe;_:r, effect when

e ma’tter‘ 1s f“ naily. con51dered befére the §peeml Tudgé on’ ments
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26. It was further submltted that the ngh Court. comm1tted an error in placmg .

27.

reliance on the decision in Stare of Uttaranchal vs. Rajesh I(umar Gupta

reporced 0 2007 (1) SCC 355.as the said decision is not applicable to the facts

" of the present case. In the said case, the accused who possessed an Ayurveda

Shashtri DegTee was running a clinic while being assisted by eight other

medical practitioners who were Allepathic and Ayurvedic doctors. A total of 7

medicines were seized and all of them were mentioned in Schedules G&Hof

the D&C Rules and the same were said to be used for rnedlcal purposes.

However in the present case, the coniraband found in the illegal possesswn of

the respondent no. 1 was W1thout any label Furthermore, the respondents are .

nelther reglstered medlcal practltloners ‘nor were they abIe to produce any

document, permit or license to deal with said substances or medicines.

It was vehemently submmed that the ngh Court had errcd in holdmg that Rules
53 and 64 of the NDPS Rules respectwely, only pertain to the psychotropm

subsiances mentioned: in Schedule I to the NDPS Rules and since

Buprenoxphme I-Iydrochlende 1s a psychotroplc substance mentioned in the

Sc‘he dule to the NDPS Act but not in Schedule I to the NDPS Rules, the offence
under the NDPS Act would not be made out. It was argued that the sald
ebservatmn Was contrary to the subsequent judgement passed by this Court in

Union of India & Anr. Vs, Sanjeev V. Deshpande reported in 2014 13 SCC 1,

Criminal Appeal No. 1319 of 2013 Page 24 of 189
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. '_':Wherﬁmdt hasieen clearly held,trlsrat ths«pﬁohxbmoq der3: of the' NDPS- A(,L.; ]

is-attracted-inaespect. ﬂfwthe*psyohotrs’pxcssubstanc’es hsted i Schedule to the

. NDPS- Aet as wiell as»-S-ehedurl-e I to*fcheiNB,P'S:sRnias-2fta»me'di-'mnder the Act. It

- was.further: held: that:the NBPS#Act dses ok contemplatc {hie: framing of rules
for pIthb;ltlIlglaCt!VIilCS involving drugs® and psychotropm substances for the

. reason that Bection:§(c):of the; NBPS ‘Aet already prohxbﬂs suih-activities. -

s :
-

. As ‘regardsthe issue. ﬁﬁpmosp evt;ei;;{i-y.e.- wemlmg, -.-th@f;-‘caumsel‘ submitte'd:-zthaf- the

- demsmnaof ﬂus,aCOurt i Sajweev Vi Desbyﬂqﬁe (5upra}§0¥emuledfthe devision

B

mﬂajeshlfumar(?upmﬂ(@upm) t-sw;l,t%;lpﬂs;-?s@pmﬁc slﬁclsrauon that the same

.- was,. _prqsppgtiwlyt -eoagierr,;ugl-éc,l.-.;.-In-;-tls,sa.;é_:@l;zsgﬁee---Q-f_z-_::such-.-.;a-._f_:,d_eclraratxon,_ the .

interpretation of law, in:-;-_San;isavs!?:is?shpaf;e‘sde s‘(suﬁéh).a_mﬁst ‘be- held to be

retrospectively applicable to all: gases;: inaludinfgs s"th@;é'e‘z -whichhave: ‘been

- .pending hefore diffeﬁ;eﬁt—-cqiwt&-;." '

_and not in demgatmn 0of, ﬂae D&C Act,

. It was then submitted that Section 80" of the NDPS Act provides that-the

pi‘o'visions of'the NDPS Actand Rules m&ié?tﬁméﬁﬁdéfé-s}hafl béinaddition to,

 Thergfore, the High 'Q’F’uf?ié%?%g:h{&h@lﬁ%@%thevpsygillﬁmpie substanoe in-the

- present case.is.goyerned gxelusively.by the D& C.-Ack:without:atiracting an

o_ffcnge undertthDPSAct |
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30.

31.

In the last, the learned counsel submitted that subsequent to bail being granted,, L

the reSpondents as a clever device, filed an apphcanon under section 216 of
the CiPC, seeking alteration of charges. The Special Judge, in complete
disregard to the direction passed b_y this Court, allow_ed the application and held
that the offence under the NDPS Act is not made out qua all the respondents,

and that the case rather pertains to the D&C Act. Such an order could not be |

sald to be in tune with the judgement rendered by this Court in K. Ravi vs. State

of Tamil Nadu & Anr. reported in (2024)-SCC OnLine SC 2283, wherein it

was specifically held that Section 216 of the CrPC does not entitle the accused
to file a fresh application seeking dlscharge once the charges have been framed
by the_ Court. It was further stated therein that an.application under Section 216 |

CrPC is somenmes filed due to the ignorance of law ancl also with an aim to

 deliberately delay the trial proceedings. In the present case, the application filed

under Section 216 CrPC was absolutely misconceived and was with a sole

intent to derail the trial proceedings.

Criminal Appeal No. 272 of 2014

Mr. Arvind Kumar Sharma, the learned counsel appearing on behalf of the
appellant herein-adopted the submissions canvassed by the learned ASG. In
additioﬁ, the counsel submitted that there js nothing to indicate that Rule 64 is

the “governing rule” under Chapter VII of the NDPS Rules and since Rule 64

Criminal Appeal No. 1319 of 2013 Page 26 of 189
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D&C Act. simultasieusly “sifice//hey. ‘chin'Tbe ¢ séd ‘as both psychiotropic

LT

substances as Well*as médléma* e ;_'i"ﬁ'"‘*\i:i%%f?of'fhe'if'iiﬁrcﬁfic p_rbperties.. This

does not necessanly mean. that an acpused wollta: be absolved of his guﬂt under

 the NDPS Act oncethﬁsuhstancﬂﬁﬂﬂﬁmenmnmdﬂrmw&c Rules.

. “Tn'the last; boththecounse}spra‘Yed{hat*t%lexmpugnedorders ‘of the H1 gh

-reép‘o"ﬁtd_-eﬁts'%“f-sli’bi:ﬁi’étié'd?éthé%‘:z%h%‘i‘fdiéﬁﬁféub’ﬁidnce"1’1:'1"_--qiu-éétlon is Govered by the
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36.

| exceptzon to Sectlon 8 of the NDPS Acti 1€, non-app_licability of the prohibition :

in case the substance 18 to be used for “medical or smentlﬁc purposes”.

Furthermore, he argued that an offence under Section § cannot be said to have
been comumitted unless the substance also finds mention under Schedule of

the NDPS Rules. To fortify his contenti_o_n, the learned. counsel placed reliance

on the decisions of the Delhi High Court in Rajender Gupta & Ors. v. State .

reported in 2005 SCC OnLine Del 873 and Rajesh Sharma v. Union of India-

reported in 2009 SCC OnLine Del 1330 along with the decision of this Court

in Rajesh K umar Gupta (supra).

The counsel vehemently subrmtted that the demsmn In Sanjeev V. Deshpande

(supra) must strlctly be held to be prospectlvely apphcable If not, it would

serve to cause umnense prejudme to the respondents who have already been

dxscharged by the Spe(nal Judge.

It was subtni_lted that the decision of the Delhi High Court in Rajesh Sharma

(sapra) cannot be satd to be'inapplic'able solely because it was rendered in the

context of a bail apphcatlon It was submltted that while dealing w1th an

application. for baﬂ under the NDPS Act, the Coutt must get over the rigour

contamed In Section 37(1)(b)(ii) of the NDPS Act. Therefore, only after giving

an opportunity to the Public Prosecutor and recording a satisfaction to the effect

that there are reasonable grounds for believing that the accused i not guilty of

Criminal Appeal No. 1319 of 2013 Page 28 of 189
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inter;Sate, impior
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- would, mnsﬁtute an@ﬁ' : n@grnnder S@gmon 8(0) ofithe NDPS: Act‘7 .

’ _' I, .Whether the decas:ton oi‘@hm; @Lmt A Saryeev Deshpande {supra)

stoperate with prospeotivespdfeet?,

I ‘Onéﬁmth@gckgawg@h@ beenf

,}.’ﬁﬁ-ﬁbﬁ:@wmpetﬁnt courtunder.Seetion

228 of the: CrPC cﬁmanaccu’s@d thereafter seckifor, d1scharge/delenon_

of a particular '-offence-‘iﬁtbmthe-tcharge- under Section 216 CrPC?
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D. ANALYSIS |

oL Whether an offence under Section 8(c) could be said to have been made
el all olience under Sectiox
out when an accused “deals with” psvchotropic substances mentioned

in_the Schedule to the NDPS Act but not figuring in Schedule 1 of the

Rules thereunder.

2. Object of the NDPS Act and the United Nations -Convention on
Psychotropic Substances, 1971.
> 39. Before we advert to the rival submissions canvassed on ejther side, it would be
apposite to first look into the object and history behind the enactment of the
NDPS Act and its Rules along with the broad scheme of the United Nations

Convention on Psychotropic Substances, 1971.

40.  As per its Preamble, the NDPS Act, 1985 seeks- to consolidate and amend the
law relating to narcotic drugs, make stringent provisions for the control and

) regulation of operations relating to narcetic drugs and psychotropic substances
and implement the provisions of the International Conventions on Naréotic

Drugs and Psychotropic Substances, aﬁlongst' others. This Court in State of
Rajasthan v. Udai Lal reported in (2008) Ill SéC ‘408' elaborated that the

NDPS Act is a special Act which has begn enacted witﬁ a view to make

stri’ngent provisions for the control and regulation of operations relating to

narcotic drugs and psychotropic substances and stated as thus:

Criminal Appeal No. 1319 of 2013 Page 30 of 189
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twns relatmg 0 nar/cot:c- dmgs and. psyc:..-e .\_._pzc _,
; 'or-'rhe forfeiture. of property derived-from, -
] arcor:c drigs. and psyckorropw'
| (Emphmppld)
’tcﬂ“ﬁ o7 Im'k éported in '
P o commiercial .
“10:f:. J. As.per the .Preamble of the NDPS Acr 1985, itis an Act
10: it 37 end the law relating to.narcotic drugs, to
make sfrmgent prowswns Jor -the control and regulation of
. operation: relatmg;w narcotic dirugs and psychotropic substances.
To provide farf onfeiture. ofthe property derived from or use in
zlhcmz‘mﬁ" cin Narcotic Drugs and Psychotropw Subsrance The
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Statement of Obiects and Reasons and the Preamble of the NDPS .

det imply that the Act is required. Q.-act as a deterrent and the

DYovisions must be Siringent enough to ensyre that the same act as .
detervents. '

kept on the traffic of dangerous drugs by enforcing the Opium Act,
1857the Opium Act, 1875 and the Dangerous Drugs Adet, 1930,
- However, with the passage of time and the development in the  field
of illicit drug traffic and during abuse at national and
international level, many deficiencies in the existing laws have
come to notice. Therefore, in order to remove such deficiencies
and difficulties, there was urgent need for the enactiment of a
comprehensive legislation on narcotic. drugs and psychotropic
substances, which led to enactment of the NDPS Act. As observed
hereinabove, the det is a special law and has a laudable purpose
to serve and is intended 1o combat the menace otherwise bent upon
destroying the public health and national health. The guilty must

after the offence was committed. Therefore, the courts will have to
safeguard the life and liberty of the innocent persons. Therefore,
the provisions of the NDPS Act are required to pe interpreted
keeping in mind the object and purpose of the NDPS Act; impact

(Emphasis-supplied) '
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- '?"-Drug Control Conventlons”) under the gauepwee eﬁatheéUnmt ««-Natienehwlnch
form the- current: normatwe framework for - the- control of narcotlc drugs

,; psychotropac substances and precursor chemlcals 'I’hey are The Smgle

TRiG ,‘1!

“on’ “Narsotic Drugs, i 1 The C'eriv":__

’ ‘”Coﬂvenhon

A

s. of 1988 ]ndxa has

A ”k' 3¢ “iﬂ@ it ind‘“"t’h’é- ~"pn -ary 'coﬁeiem as regards the 'eeith el;ld:'wel"fare of

mankmd a‘l?ong thh’the pubhc health and soc1al problems \éémcﬁ :'er1se A8 a

‘ f-'-’i'reeﬁlt of ai‘mse

C U eterm :-"-*"‘in'ﬁeee-ﬂaeee- :om'all States to prevent and combat the abuse of such

i :"'(31t trade thereof R1gorous iiieasures wete

. '.|‘
f. i

¥ a.-'l

1 "‘;,_'gmg that the . use' 'fof medlcal and

scwntlﬁe“purposes ‘st ot be unduly restneted or curtaxled The: Conventlon

js annexed _w.i-th- four Schedules -conta-imng-.cont-rol-led:.-'psychotmple-subs.tences,
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44.

where arguably, Schedule I substances are the most restricted whlle Schedule: .

'IV substances are the least restricted.

Article 1(e) of the Convention defines a “ps.)zchol:ropic substance™ as any

IV of the Convention. Article 4 provides that, as regards the substances other
than those mentioned in Schedule I ie., in Schedule I1, 11 and IV respectively,
the States may permit.h (a) the carrymg bv international travellers of small
quantities of lawfully obtained preparatlons for personal use; (b) the use of such
psychotropic substances in industry for the manufacture of non-psychotropic
substances or products subject to the apphcatxon of control measures untll the

psychotropzc substances come to be in such a condmon that they wxll not be

abused or recovered in practlce and (¢) the use of such psychotroplc substances

for the capture of ammals by spccxﬁcally authorlsed persons subject to the
apphcatlon of control measures, Arucle 5, in addition, states thal the
manufacture, export, import, distribution, stocking, trade, use and possession,
of substances in Schedules 11 ITT and Iv respect;vcly must be hmlted to
medical and scientific purposes, except for those purposes already enumerated

under Article 4. Furthermofre, Article 5 states that it would be desirable if States

Criminal Appeal No. 1319 of 2013 Page 34 of 189
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other similaricontrolmeasuties; Providet
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oot permit; the posscssaon* of substancesSimemmned A Schedules 13, Il'and

IV nespectivelyzexceptunder; 1ega1 authonty

As:per. Artxcle 8; the: manufactarc @f trsce}e un**andfdx%mbutmn of substances

Tistedrin: Sohedules IIIandI’VreSp?fch%l%must ilsotbe -whdet 4 licence or

bt ;srequlrementsof ‘licencing or

-..cithéna'-coﬁti:otameasmfes.-He_e@:z.no:t&a@@ggﬁt@saﬁé‘i@f@_ﬂé’gﬁ%ﬁ@%@r@diily- ‘authorised to
perform orsare-performing:therapeuticior secwntlfi@«*ffﬁiotlo ns: Article 9 states

thatthesubsxancﬁs1mSchéduﬂesﬁI;EIII»andﬂVrespeet%vely,sha‘tlbe supplied or.

dispensed formse byindividuals onlypursiantiodimedical preseription except

- when being Tawfully- obtaifieds used;dispented: o siiministered in ‘the duly

authorised exercise of therapeutic or scientific functions.

In'so far s the substances wentioned in Sehedule Lare.concerned, Aticles 4

' and 7 respec{;ive.ly,- state that thg;in;_us@ ‘shat;@bé‘ipro;hi;k?ifg@d?pxgept.for seientific

b_-‘_and very 11m1tep medwal purposes, by duly authorlzed persons in medxcal or

'scwnuﬁc estabhshments, whwh ﬁl‘%ﬁlthel‘ chrcctJy upder the contml of the

‘government  OF. SP pglﬁ_c;.a:llg,g gp_pggy;d--;l;y ithems Such:persons - performin g

 medical or scientifi functions must be required to maintainrecords concerning

the acquisition of the substances:and the, detsils. of their use which must be
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47.

person must also be restricted to such level as required for his authorized
purpose. The €xport and import of Schedule I substances shal] be prohibited
except when both the cXporter and importer are the competent authorities or
agencies of the exporting or importing country, or other persons or enterprises
Whlch are spemﬁcally authorised for that purpose. During the export and import

as enumerated above, the authorities or persons specifically authorized must

have export and unpoﬂ authorizatlons for the substances mentioned in

Schedule I

Atticle 11 elaborates on record-keeping and provides that — (a) In respect of
substances in Schedule I, manufacturers and all other authorised persons under
Article 7 shall maintain records indicating the details of the quantity
manufactured the quantity held in stock and, for each acquisition and dlSpOS&l

the details of the Quantity, date, suppher and reclplent () In respect of
substances in Sche_dules II and I respectively,,manufacuuers, wholesale
distributors, exporters and importers must keep records showing details of the

quantity manufacturcd and, for each acquisition and disposal, details of the

~ Criminal Appeal No. 1319 of 2013 Page 36 of 189
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- substance 1ﬁ the ’Schedﬁ"l
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Lo FLS p ecmf substances mentloncd in

¥ ‘_ronshﬁfor hoqpltalfzatlon and ca:re, and

; xdsuﬁhawmg %"’fOr'f ea'clir‘ ‘acquisition ‘and

ity wiantifictured, exported and

imported.

Artiele12 elaborates on the'i'prowsm;‘, are‘Iatmg 10'international trade and states

- that every’ S‘tate peﬁmittmg”the eXport oF inport of subs‘tanccs in Schedules Tor

MO RS

ﬁnport Of 6Xport’ authonzatlon which
shal} statethe mternatqonal’non-prophetary flare or the ‘designation of the

the

phannaceutlcal fo‘.rm, 1:‘1‘1@ name and%ddress o:f the exporter and importer, @ and

the. p‘efiod"w:i:hm-"Whl'ch"'the*: cxpO'rt’---o'r?"'l-mpo‘rt :must"-:b-'e;r effected. Additionally,

the export’ authonzaa‘t:torr .shall -alsh- srate *the number and date of the import

_' '-authorlzatron and the authority: by: Whom t'has been 1ssued Before an.export
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49,

authonzatlon 1S issued, the States shall rcqu1re am import authorlzatlon 1ssued -

by the competent authcrxty of the unportmg country or region which certifies

that the importing of the substance(s) referred to therein is approved and such

an auth‘orization shall be produced by the person. or establishment while

applymg for the export authm lzatmn A copy of the export authorxsatzon is o
accompany each consignment and the government 1ssu1ng the export
authorisation shall also send a copy to the govemment of the importing country
or region: When the 1mportat1on has been effected, the goVemment of the
Jtnportmg country or reglon shall then return the cxport authorlzatlon to the
government of the expomng country or regxon thh an endorsement certifying

the amount of the substance Whlch has actually been imported.

With respect to the export of substances mentioned in Schedule 111, Article 12
states that expcrters must draw up a decIaratlon n tr1p11cate on a {orm, which

contains information mcludmg the name and address of the exporter and

unporter the mtematlonal non~proprletary hame or the designation of the

substance in the Schedule, the quantlty and the pharmaceutlcal form in which

the substance 15 exported the name of the preparauon 1t any, an_d the date of

despatch. Exporters must,ﬁJmish two copies of the declaration to the competent
authorities of their country or region and attach the third copy to their

cons1gnment Thercaﬂer the State from whose territory a Schedule 1
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- despatchi-sehd ot fkfe%;ef G péte?it?‘aﬁt{h‘ééﬁi?ﬁresxoﬁfher 1‘n§p'oﬁ-mgeeountry:=o1 re g1o 1,
one copjzeof :the—-.jdeelariaﬁio\nﬂ-’-ﬁeeeived'&o-m-the exporter by registered mail with

return.. of. reee}pt rec;poesteE '”"The: States may also require that after the

:_%‘ 1ﬁe'eﬁeef'of-p’rioﬁauth izatior -ythe substances mentloned under Schedule II 1

and IV respeetwely, are used: for a comparatwely wider range of purposes by

" the hcence holders an" 1ts up ly 1s allowed to be made pursuant to a mechcal . |

L5 "|.

prescrxptmn Theretore, 1t eann’ot be stated that the substances other than the

Schedulelsubetancesa : 'mpletely \um'egulated or allowed to.be dealt with

in any. mannerwhaisoeverThesesu __s__taﬁees.._,aleo; have,..,_the. potential to be
Ol e R e AL SRRSO A SrAt . _
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51.

b.

52.

Convention, it is evident that Buprenorphine and its salt Buprenorphine
Hydrochloride is listed under Schedule I11. Therefore, according o the scheme
of the Convention, the manufacture, distribution, stdcking-, and pbssession of

Buprenorphine and its salt Buprénorphine Hydrochloride shall be limited to |

scientific functions,

Relevant Statutory Provisions of the NDPS Act and its Rules

Section 2(xxiii) of the NDPS Act defines a “Psychotropic substance” as —

“any substance, natural or synthetic, or uny natural material or
any salt or preparation of such substance o material included in
the list of psychotropic substances specified in the Schedyle”
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54. The mandate under SCCtIOI] 8 is that no pcrson shall produce manufacture
| possess sell purchase, transport, warehouse use, consume, import inter- State,
export inter-State, 1mport into India, export from India or tranship (heremaﬂel
collectively referred to as . “deal m/dealmg ) any narcotic drug or
psychotroplc substance, except for medical or smentxﬁc purposes and in the

anner and to the extent provided by the provisions of this Act or the rules or

cond1t10ns. of such Ilcence penﬁt or authonsatlon The term psychotroplc
. -substance” mentioned in Sectlon 8 must be seen in hght of Secnon 2(xxiii)
whlch refers to the Schedule to the Act and all the psychotroplc substances
mentloned therem Add;tlonally to bring a’ ca,se within the exceptwn carved
out under Sectlon 8 each of the cond1t10ns spe01ﬁed therem must be satisfied.
In other words, for the accused to take the plea that h1s dealmg in the narcotic
drug or psychotropic substance does not constitute an offence under Section 8,
it must be proved that the drug or substance was bemg dealt wzth (a) for medical

or scientific purposes AND (b) in the manner and to the extent provided by the

authorisation, if any.
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must, therefore, be proved to’ take the beneﬁt of the exoeptxon is that the

r.

narcohic drug or psychotropic substances was bemg dealt m«forva spemﬁed and’
real medtcal or SClCI’ltlﬁG purpose, in the manner and to the extent prov1ded by

the prov151ons of the Act, the rules; and orders made thcreunder and incase

such prov131ons 1mposes any requuement by way of hcenoe, pern:ut or

ns‘ of: such licence,

A

S eheduleto the Act

istbeing.dealt with fora: i)urpfosef'o._tihmth&i}‘- :-ineti-:ioo;l:r;or;sc-i-ehtiﬁo; purposes, an
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57.

offence under Sectmn 8(c) of the NDPS Act would be made out. Furthermore -
if any psychotropxc substance mentmned n the Schedule to the Act is being
dealt w1th fora medwal or scientific purpose, but not in accordance with other
provisions of the Act, rules, orders or, the terms .and conditions of the licence,

permit or a_uthorisations if any, then also, an offence under Section 8(c) of the
NDPS Act could be said to have been made out, It is only when the exception
is complied with entirely or wholly, that an accused can lay claim to the benefit

provided under the said provision.

Sectlon 9 of the NDPS Act empowers the Central Govemment to permit and

regulate certain actmtles subject to the prows:ons of Sectlon 8. The same reads
thus:

“9. Power of Centml Govemment to permzt, control and
regulate.—
(1) Subject to the provzszons of section 8, the C‘entml Govemment
may, by rules—
(a) permit and regulate -

XXX XXX XXX

(Vi) the manufacture, Dossession, tmnsport import inter-State,
export inter-State, sale, purchase, consumptzon or use of
psychotropic substances:

(Vii) the import into India and export from Indza and transhipment
of narcotic, drugs aid; psyc?zotropzc substances;

(b) prescribe any other matter requisite to render effective the
control of the Central Government over any of the matters
specified in clause (a).
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lipped; the forms and-
eriiils; as the case
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(i) prescribe. rhe ports- an,
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58. Sechon 76 of the NDPS Act also empowers*.:ﬂle Central ‘Government'to make

| c ~ rules for carrymg out the purposes of the NDPS Act and reads thus

.(1) Su{;yect to a‘he other

in
Government may, by notifict jon“in-the Oﬁic:al Gazette, make

3 ”) - rules. for carring. ot the PUEPOSES: pf.thzs Act.

(.. - (2). Without prejudzc,e tothe. genemhzy .of ‘the fpregoing: power, .

N

such rules may provide for all or-any of the followmg matters,
namely:— - . . -

(¢) the conditions and’
- psychopropic substay
the-addicts regstered
under.subssection: (J ) ofsgcﬂ@n 7L

the manner m whwh nqrcorzc dmgs and..
S aAIH for-inedical ecessity to

- (h) .any other matter-whichis: 10 be, or may be, prescribed.”
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59. The NDPS Ruyjes, 1985, have been _brought, into being by the Central

60.

‘Govelmnént in exercise of its powers under Sections 9 and 76 of the NDPS

Act, Tespectively referred to above, However, what must neceSsarin be kept in

respectively assigned 1, them in the 4op» Therefore, any reference to
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that the NDPS mles'hav vy rgcme some mgmficant changes' over the: years.

However, our inquiry fiited: to the version of the NDPS Rules as it

¥

§“=illeged‘ to-have beén cotmiitted in the

"stﬁteS"'tTrﬁf.'Siilﬁjéé’ifié% ‘:‘p éﬁnsi'eﬁs’ ‘of this' Chapter, the nnport into and

export outofIndlao“ﬁih“e:fa%ee*t‘é obg and: psychotropie substances specified

‘e‘af’ﬁe%&he&me@f* sijrdﬁxhlted;“ﬂewever- an-exe-epnon to

mSchedlﬂeIaaé

~

*duét i s fitst proviso by stating hat nothing

d m’co or exported

VAL The! expres:srerﬁ*“theI dﬂig substance” menhoned in the prowse ‘must -

aﬁa"“‘S@hé’d‘tﬂéISﬁbStance” sifice the language of Rule
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53 is phrased such that it alludes to a Schedulc I substance only. Therefore in
short, the 1mport and export of narcotic drugs and psychotropic. substances
specifically mentioned under Schedule I of the Rules is generally dzsallowed
provided that person may import and export them, with a valid import
certificate or export authorlsatlon, for the limited purposee mentioned under

Chapter VIIA.

62. Rule 55 on the “‘Application for an Import Certificate’ provides that, subject to
Rule 53 as enumerated above, no narcotic drug or 'psychotropic substance

specified in the “Schedule of the Act” shall be imported into India without an

import cert1ﬁcate, m respect of the conmgnment, 1ssued by the 1ssuing
auth_onty, as per the form appended to the. Rujes. Rule 57 on Tran31t’ states
that subJect to the provisions of Section 79 of the NDPS Act and Rule 53, no
consignment of any narcotic drug or psychotmplc substance spemﬁed 1 the

‘Schedule of the Act” shall be allowed tobe transxted through Indla unless such

cons;gnrnent IS. accompamed by a valid ‘export authonsatlon in this behalf
1ssued by the Government of the exportmg country ‘Rule 58 relating to the
Apphcatlon for Export Authonsauon pr0v1des that subject to Rules 53 and,

"53A no narcotic drugs or psychotroplc substances specified in the “Schedule

of the Act” shall be exported out of India without an ¢xport authorisation in

respect of the consignment, issued by the issuing authority in the requisite form
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04.

is not to say that the psychotropic substances mentioned only in the Schedule

to the Act are unregulated, Furthermorc, it also cannot be said that the
substances mentmn_ed_ i Schedule I of the NDPS Rules are absolutely
prohibited frcm being imported or exported as per Section § of the NDPS Act
since they are clearly allowed to be validly Jmportcd and exported for the

hmlted purposes cnumerated under Chapter VIIA.

Under Chapter VII, Rule 64 on ‘General Prohibition’ stai;c_s that no person shall
manufacture, posscss, transport, import inter-State, export inter-State, sell,

purchase, consume or yse any of the “psychotropic substances specified under

Schedule I” of the Rules. Rule 65 rciatmg to the Manufacture of psychotroplc

substances’, under sub- rule (1), pr0v1des that SI.lb}CCt to the prowsmns of sub-
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fmamafaaethtre:d bythe’ manufaemr»er m fie/State. Sub'-'r‘wlex’(?;) rovxdes thatwthe

’:} _ spﬁeaficmqufaﬁhﬁtmﬂhwh may»be manufadﬁured ‘bya’ sp‘ecrﬁca hoensee m‘*a year

¥, ,
{ skl beimmm&ted by the E{,.mensmfgw Authorxty to-theilicénsee at’ the e of -

: .;__rssulngfthe&lw?jf“ %en, ‘thére: are' two ,prewsos ta’Ru%e 65 subvrule (3) :Whlch |
wer&-xmﬁeﬁmde‘ n@hﬁca‘tmndafed*%“\ .Tune 1997 EW e*f 2’7 06 1997 Through'-; '
;--itha ﬁrs,tfpr@wssa, anpexcephion has*b*een garved out: nn&er’th*e Rule My statmg

-that:nothing: contained<in: ﬁi‘lS‘«I‘llle il »apply Hri-ease “the: “gS}{ChOtl‘Opl |
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65.

imported. intcr-State, exported intcr~State sold purchased consumed or used

issuing a licence under Rule 65 in respect of psychotropic substances included

in “Schedule I apnended to the Rules” and Schedule Il appended to the Rules

as weil.

What can be dlscemcd from the Ruiles 64 ‘and 65 respectively, elaborated

Ilcence IS Jssucd Notwithstanding the prohibition to deal in psychotroplc

substances contained in Section 8(c) of the NDPS Act, the manufacture thereof

is permitted subject to comphancc with the D&C Act and its Rules Secondly

there is a genera] rule absolutely proh1b1t1ng thc manufacturc possessmn

transport import mter-State export mter-Statc sale, purchase, consumption or

use of any of the. psychotropic substances which find mention in Schedule I

appended to thc Rules. However, the above activities can be done vis-d-v:’s the
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- licence: of «manufamﬁrev msuéaﬁuﬂﬁter Sthie: D

: contraventmn‘*of Riiile 65:6F the“NiEPm{ﬂle&andfiﬁér%yﬂectmn8 of the NDPS

5Act Atselfi Therefor@, awvhen- suéirfa&@ontya%ntxon*dfffﬁe* ’condmons of llcence
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66. Rule 66 on ‘Posses__sion etc. of psychotropic substances’ states that 1o person
Ishall Possess any psychotropic substance (as lis\ted in the Schedule to the Act)

-fﬁr any of the purposes cévered by the D&C Rules; unless he is lawfully
authorised to possess such substance for any of the said purposes under these
rules. Therefore, what is -bein.g conveyed herein is that as far as substances
.men_tioned under Schedule L are concerned, they can be Possessed only for the
Purposes mentioned under Chapter -VIIA, and as far as the other substances not f

being Schedule I subStanc_es but which are listed in the 'Schedule to the Act are

under the D&C Rules and the requirements thereunder. Sub-rule (2), however,
allows any research institution or a hospita] or a dispensary maintained or

Supported by the Government or local body or by charity or voluntary
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- ,subscnpuon, whxch 1s not normailyi

67.

_provmons of Rule:64:-00% con&mm@ntﬁ@fh ;

L Langdips . pte e e ) . i
WL W‘l@v5 e AR .- - . R AR M P,

,authonsed to possess the psychotropm

substances undex the DE&C, Is}yl&zs,&s,: @n%pegson who dsrmot 80, authorlsed under.

.the D&C Rujes,.10 plo.sse_g.ggg;;gqgg@mb@fqg;gmw‘-pf.such substance as may be

necessary: for their genumc sg;l@@tvxﬁ“; ; mcakrgquuaments o1 both, for:such

dispensary or. -pers’on,-s as.the. ﬁf my@e,uln»case, f;)f an individuak person

possessmg the. substance f;:«r h1s[?peﬁ§pla§1 medicalinse; the quanuty shall not

| exceed onge-100 dosager,unms at artlmeuThﬂtreseargh?mstltutwn ‘hospital .and

dxspensary refeﬁed 1:0 hergmm'___ “g *ntmgw«pr@parfanCQunm and- records in

relation to:the: purchasp and{gogsumptg@aﬁgﬁme pSyehotropie substance in their

possession.

*

Rule 67 on ?Tnansp\art -0f~-Qémh?ﬁém'@gz'sﬂbgmme%{-prﬁvides-;that-, ‘subject to the

yiehoteo i'e-:"s'ubstance .shall be

-transported 1mp@£ted mtcr-Statmrm axpor,’ced, mt&n-State -unless such a
cons 1gnmen1 18 accqmp&med by a comlgnment note appended to the Rules and
in.the- mpnner. prov;ded amnder:the: Bule&,Thc consignor ‘and: con51gnee must
kcep the;consi gnment notesfor a pﬂ‘l@d"of’ Hwo: ycars -and 1the sard note may-be

_1nspected at:any, Hime: b,y;an, officer: authonsed in this:bebalf. by the Central

Government: This Rule would-again apply to all psychotropic substances (as

.mentioﬁed under the Schedule to the Act).
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68

At this stage, it may be observed that it was vide a notification dated 25 j une,
1997 that Chapter VIIA contaiiniﬁg Rule 67A came to be inserted in the NDPS
Rules. Chapter vIia states that, notwithstanding anything contained jn the

foregoing provisions of these Rules, a narcotic drug or psychotropic substance
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69 Upon 3 mctlculous’,;a e 1ys.‘-s i --»:theﬁ NIQPS ;rules re}atmg 10 psychotropxc-

. substances, and: amlys}n 2 i ‘E}m)@ses for whwh they aretorbe dealt in, along' |

.IWIth the requlrements; ;opgdure;s 10:be compheékwnh for each kind: of

%’9

dealipgin the.psyshots spb stangess gm pnd@rlym gidearesonates throughout

(» 3 listed in the:iSiﬁhé'dﬁié'Ei ti‘must also ‘meet with the requn:ements cast upon
by, thchDPSﬂ‘Rules, Bt .

whxle they.may; hmdeal‘tm{;; wfemhefqaurpﬁses* numerated \inder Chapter VIIA

C{ | of the. NDESRRHRS;MW eanralse *‘bmdealhw% for- other purposes; prov;decl
| that. those: purp@’&“@Sm’-srﬁrmﬂMafallmunéer ithe: larger umbrella of “medlcal or
scientifie: purpose& a&pr@v;dedwfor m;ﬂectmn 8 of the NDPS Act. Whether the

.) -accused: ha&aad‘ealt Wl#&hﬁmﬁhimihewﬂﬁms of the-expression “medical or |

; (, sclenuﬁc purp@ses 'mHS%ézs-::ﬂﬁMioﬁs&y;-f-;be.‘-,.._,detenniﬁe& -on the facts and
,'clrcumstam:,es of: each.casewh oanrtherefore be saidithat'the substances under
.Schedule 13 to; the Rules axpmme smcﬂy restrictedi wmpared to the remdmmg
-psychotropm substa;nccs gunder thc tSchedule to-the At Wthh are -restricted

| _mon_‘:- moderately '.im:::cz-‘ompaimﬁn;z\-@mthrss:aspect, our: -scheme-- is-‘more: orless

similarto.the scheme o'fs:_l_';héﬁC‘b.n@!ent:im_fﬁnsi’ sychotropicisubstances, 1971 The
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. different levels in restriction eould be seen as the primary reason behind.
provxdmg two dlfferent schedules L.e., one under the Act and another under the
Rules. Moreover, the Schedule to the Act can be considered as a superset of all

_ psychotr opic substances wherein those substances mentioned under Schedule |

of the Rules form a small, more restricted subset of the larger superset.

c. Analysing the treatment of substances mentioned in the Schedufe to

- the Act and not in Schedule I of the Rules by previous decisions of this

_ 70 It is evident'f_rem _fhe decision of tlﬁs Court in Hussain v. State of Keeela
reported in (2000) 8 SCC 139 that ‘Buprenorphine” being listed under the
Schedule to the NDPS Act and not under Schedule I of the NDPS Rules, would . I

| be a psychotroplc substance under the NDPS reg1me to which Seetmn 8 of the
NDPS Act would apply. The appeliant therein was found I possession of 6

~ampoules of * ‘Buprenorphine tidigesic” each containing 2ml. The defence thaf
he put forth to justify his possession was that he was regularly using it under-
medlcal advice with a valid prescription. Desplte such defence put forward by
the appellant, the Trial Court convicted hlm under Sectlon 21 of the NDPS Act
whmh relates to the eontraventlon of the law in respect of “manufactured drugs
and ' preparations” since the District Medical Officer had opined that

Buprenorphme tidigesic” is a manufactured drug. He was -sentenced to

Criminal Appeal No. 1319 of 2013 B : _ Page 58 of 189
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substance recovered from the appellant is g stchotfogjg

' 'SHQS!‘(IQC@.

& L it was ~psychotropic sgfgsrance"’\ ROssession of the same
would amount 1o an offence only if it was in_contravention of
Section 8 of the Act. That section_shows that RO _person shall
Rossess_any _psvehotropic si slance excepr for medical oy

the manner and o the extent provided

U and i _
by the provisions of this Act or the Rules or orders made

thereunder.

9. Section 9 of the Act empowers the Central Government to
permit,  control gng regulate the cultivation, production,

alling unde hapter VII of the Rules is important and hence the
same Is extracted below- - i

Provided that where such psychotropic substance Is in
Possession of an individual for hjs personal medical yse
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. .noticoN iﬁ’e' iif TSI, af awwdmgf'campematwn' 1o the’
appellant but he is free to. resort to hts remedzes under Jaw for rkar
purpaose :

" 7 St ,' (Emphams supphed)
71, Therefore; thediotum: as laid-inv- Bussain - (supra) “is it “Butenotphine
tidigesic? isiaqpsychotropic substanee - which e tigotits s Section’8iof the |
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72.

accused was found to be n possesswn of less than 100. dosage units of the

‘ substance with a vahd medlcal presor1pt1on for hlS personal medical use, he

was held to have not commiited an offence under Section 8 of the NDPS Act

as there was no violation of Rule 66.

In yet another decision of th1s Court in Quseph alias Thankachan v. State of
Kerala reported n (2004) 4 SCC 446, it was declared that “Buprenorphine” is
a psyehotroplc substance and if an accused i is found in possessmn of the same,
his case would have to be exannned through the rigours of Sectlons 8 and 22

of the NDPS Act read W1th Rule 66 of the NDPS Rules respectively. The

appellant therem Was found to be in possesswn of 110 ampoules of

Buprenoxphme He stood convmted under. SGCUOH 22 of the NDPS Act and
was sentenced to ten years of ngorous 1mpnsonment along W1th ﬁne The High
Court dismissed the appeal challenglng the order of conviction and sentence.
This Court con31dered the altemate argument canvassed under Section 27 of

the NDPS Act which prov1des that whoever, in contraventlon of any provision

of this Act, possesses any psyohotroplc substance “which is proved to have

- been intended for hlS personal consumptlon and not for sale or dlsmbutlon”

shall be pumshable for a term which may extend to 6 months or fine or both.

To consider the applicability of the aforesaid provisi_on, it had to be deterrined -

whether the substance was in a “small quantity” and if so, whether it was
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that along with the small quar

Criminal Appeal No. 1319 of 2013

8. The question to be considered by Lus is whether the psychotropic
substance was in g small guantity andif so, whether it was
intended for personal consumption. The words “small quantity”
have been specified by the Central Government by the notification
dated 23-7-1996. Learned counsel for the State has brought to our
notice that as per the said notification small quantity has been
specified - as 1 gram. If so, the quantity recovered from the
appellant is far below the limit of small quantity specified in the
notification issued by the Central Government 1t is admitted that
each ampoule contained only 2.ml and each ml contains only .3

mg. This means the total quantity found in the possession of the

appellant was only 6 s is less tha

small quantity specified under the n tification,

. nex N § s Sul Qe Was possessed
by-him_for personal consumption. As the accused had adopted a

defence ofrepudz'ari}zg the allegation against him, it may look that
he cannot rely upon the alternative contention that it was
possessed by him for personal consumption. It is too harsh to deny
the accused-appellant o right ‘1o resort to the alierngtive
contention. Merely becayse oﬁ'lega_él advice, he has chosen one line

- of defence he cannot be precluded from reaching other defence
- available to him, particularly since the Consequences visiting him

10. In the gforesaid context we notice a significant factual aspect

Lty of p criotropic substance
recovered. (wo_syringes were also recovered' from him_by the
police.  That aspect reflects that _he only wanted to use
buprenorphing (T; idigesic) for his personal consumption and not
for trading purposes. The burden on the accused in this respect
need not be discharged in the (Sic this) manner and the
prosecution is 1o prove the case_beyond a.reasonable doubt. It is
enough that he satisfies the Judicial mind by q preponderance of
probability, h

11. On accouny e afovesaid fact situation. we are_inclined to

believe that the small quanti, buprenorphine (Tidigesic) was in

the possession of the appellant for his personal consumption and
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}',ﬁx year,s' by now. It is not
e m }agl fcr beyond rhe

Hiralal were, conthegl fer thevcffence under Section. 8(c) read with Sections 22 -
and 29 of the NDPS Act respecnvely and were sentenced 1o undergo ngorous, .

1mpr1scnment for 10 years along Wlth ﬁne in relatmn to the possession,

transport and sale of d1azepam (whlch 13 also a substance listed under the

Schedule 10 the Act and not 111 Schedule I cf the Rules) Wclghmg 1.53 kgs. On

peal the H1gh Couxt afﬁrmed the conwctmn of the appellants but acqmtted

- Hiralal agamst whcm it found nc sat1sfactory ev1dence to prove the charges.

Wmle chsrmssmg the appeal so far as cne of the accused was concerned and

allcwmg the appeal agamst conwctlon of the other thlS Court observed that -

- Sectmn 8 along Wlth Sect1on 22(0) of the NDPS Act would be attracted even

whlle the substance in. questlon was Dlazepam wh1ch is listed as S1.No. 43

* Criminal.Appeal No.:1319-of 2013 ‘ ‘ Page 65 vi 189



under the' Schedule to the NDPS Act and absent in Schedule I of the NDPS..

Rules. The relevant observations are as thus:

“I5. It was lastly urged that though the Chemical Analyst had
reported the presence of diazepam, he had noy given particulars
as to the proportion in which, its components were Jound, Counse]
Jor the appellgns Dlacing reliance on the Judgment of this Court

quantity. Any QUANILY in excess of 500 orams Is_commercial
quantity, [n_the instant case J.528 kilograms of diazepam was
ound. In these facts ¢ case is clegrly covered by Section 22(c) of
the Act. We, therefore, find no merit in any of the Submissiony
urged on behalf of the appellant Ravindran, His appeal fails and
IS, therefore, dismissed ”

(Emphasis supplied)

74. In Rajesh Kumay Gﬁpm (.s'uprd) this Court considered the piea of the State to

cancel the bail granted to the accused therein, In the said case, the premises of
the two clinics run by the respondent claiming to be a Ayurvedacharya was
raided. In the search, 70kg of pure Phenobarbitone was recovered and seized.

It was further found out that huge quantities of 'Phenobarbitone was being sold

to the patients in both hig clinics over a petiod of several years, Therefore, the

While the Special Judge had refused to grant bail, the High Court allowed the
bail application and released the accused on bail. Agreeing with the Hj gh Court,

this Courf held that primq Jacie the provisions of the Act were not found to be

Criminal Appeal No. 1319 of 2013 ' Page 66 of 189

f



75,

ment1oned

e MBI e P e . P ot ) .
S Wk T o T e akinlel DN N ot RBRG Y  y ba,

the NDPSRYlgs:y -+
S LS

. :case, onc,euﬂle\dmg&af@

o bc beyond the

S'ehe@tﬂe‘-‘fﬁefz e ek

used for med1e1nal ot sclentlﬁc purposes and whether they come W1th1n
the purvxew of the: regulatory provisions contained in Chapters VI and

Vilof: the’NDPSrRules Therefore, m the faets and ‘circumstances of the
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kick in and no offence could be sajd to have been made out. The relevant.

observations are reproduced hereinbelow:

The said Provision contains an exception which takes within its -
Jold all the classes of cases preceding thereto, Use of the
contraband for medical o scientific purposes js, therefore,

excluded from the purview of the operation thereof However.,

such exception carved out under the 1985 Act svecificall v refers

fo the manner and 1o the 'extent:prcjvz"ded by the provisions of the

1983 dct o the rules or orders made thereunder.

19. 1t _has 1ot _been brought to our notice that the 1985 At
provides for the manner_gnd extent of possession _of the

contraband,

manner ang the extent, inrer alia, of prod, CHon._manufacture
Possession. sale. purchage. ransport,_etc, of the contraband
['.-‘;j?ﬂ )

AXx XXX AXX

21. The respondent admittedly possesses an Ayurveda Shastri

degree. It is stated thot by reason of a notification issyed by the
State of Uttar Lradesh dated 24-2-2003. the practitioners of

Qurvedic svstew. of medicines_are _authorised f0_prescribe
allopathic _medicines also, The_respondent runs a _clinic
commonly known as “Neera; Clinic” He js said 10 be assisted
by_eight other medical practitioners being allopathic and
avurvedic docors, It is also not in dispute that only seven
medicines were seized qng they are mentioned in Schedules G
and H of the Drugs and Cosmetics Rules [...]

xxx xxx XXX
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- 2301In vzevi;"ofkheh'fa”c”r‘th&r il "'afhe drugs, Items 1 2 3, 4, 6 and *
. 7 being allopathic drugs mentzoned i SoBsEley GiandH of the .
Drugs' and Cosmencs Rule indi _.u‘eﬁqbl}{ qreysed _f?’f medzcmal-

: vl!..'

s EROLWE

oW o] --d@ cw non’"-

._'twgeneral» preh1b1tzon as regard ’the nareo‘txc drugs and

: peyehet{epte substanees spec1ﬁed in Schedule I of ‘the: NDPS Rules.

Therefore, the reference t0 “psychotropw substances"’ in the other Tules

iy .Chapte‘rsﬂl and '.{‘ :II of the N BPS Rtﬂes*respectwely were

thie: ’“_“h'edule I~psychotropxc
ger"‘-hst‘-'of"substances "

m-e;ioned 311 the Schedule to: the Aet 1tse1f -Heénde; -if” ‘the said

: psychotrepw substanées do not' ﬁnd a place in’ Schedule I appended to

‘-of:the NDPS Act would
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have no application whatsoever, The relevant observations are _
reproduced hereinbelow:

197..] Chapter V7 of the 1985 Rules provides Jor import export
and trans-shipment of narcotic drugs and Psychotropic
substances. Ryle I3_contains general prohibition in terms
whereofthe import 4 7t out of Ind; ' ot

and psychotropic substances specified in Schedule | appended
thereto iy prohibited Such prohibition, however, is subject to
the other provisions of the said Chapter. Rule 63 to ) ich_ouy
alfention has_been_drawn specifically Prohibits import and

Rsychotropic sy dnces. Rule 64 Lrovides _for _generql
prohibition. Rules 33 and 64, this contain q p

20. The g eneral prohibitions contained in both Rules 53 and

64, _therefore, refor only fo ‘the drugs and psychotropic
substances s vecified in Schedule 1. It is neither ; ubt nor i

dispute that whereqs the Schedyle appended to the 1985 Act

COmIging the names of 4 large_number of psychotropic

substances, Schedule | of the Rules prescribes only 335 drugs and
Qszchgz'g;gggic subs_:aggges, _ ' i _
Xxx xxx Xxx

22. It z’l,g 2ol in dispute that the medicines seized from the said

clinic_come Within the burview of Schediles G and H of the

Dmg;g and Cosmez‘g'cg Rules It is furthermore nolin dispute that

Crimina) Appeal No. 1319 of 2013 : Page 70 of 189
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L 76 In: Sanjuy Kumar Kedm V. arcotzcs Contml BW&W;_, ) el

- (2008)2 SCC 294 thlS Court was faced with dec1dmg, yet agam, swhether bail

«shouldibes granted 10 theﬂappellantv wherehntie *was"ai'f‘e@ifec{lﬁ *co‘fnnectwn with

respectwaiy, for:the illegaligale-of drugs, Tivore: partlen?ﬁ‘ﬁfﬂ_: f*Ph*entemnne” and

Scheduler: 0‘5 the APPS Rules. “Wihille agrecing’ it *ﬁﬂe : "_@gﬁ""@em that bail
shoulsd wiotibe g te&'an&r o e *prowdmge"a ,dlscl'éai'imr ﬂ:mt th‘ef ‘hbiservations

‘made by thIS Court Hiust hot: mﬂuén@e thédécision: onfmﬂ thls Curt said that

the ben&ﬁt‘ﬂnder Section79:0F i:he In’formatmn TPechitblogy: Act ‘2002 gwen to
the mteﬂnedranesmuld nﬁt be: exteﬂded«to the: appallanﬂt e dec‘larmg so, it'was -
_held-that-the: twrr drugs fiiding a'plice itvthe Schediﬂ% o the Ac'c made it clear |

s

;~that=-.thf;.ymé.-'.;pé'ychﬁtrépii?éﬁs'%stféiﬁcé*s;" 'fdiii&-lig:j3%5v'-i?€ﬁiﬁi'-.'- & proinbmon contamed

: .i‘n-‘Se.ctizo-nﬁ%:itﬁexfe'gfﬁiériél-‘fs‘ta*ﬁediﬂm's?:i-' B
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D

“9. It is clear from
- Bhentermine and B
therefore fall within the prohibition contained in Secti
The appellant has been charged '

Sections 24 and 29 of the Act {...]

10. 4 perusal of Section 24 would show that it deals With the
. -engagement oy control. of a trade in narcotic drugs gng

n the internet pharmacy b‘usine_ssl and were aﬂege_d_ to have exported drugs

abroad including “_Alpra:«_:olam’?, “Lo_razepam” and “Nitrazepam” which find -

'required under the NDPS regime, the appellant and his co-accused were
prosecuted under Section 8(c) read with Sections 22, 23, 25, 27-A, 53, 53-A

and 58 of the NDPS Act, Taking recourse to Rajesh _Kum_ar Gupt_a_ (supra), it

Criminal Appeal No. 1319 of 2013  Page 72 of 189
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Furthcrmora,,ft S c@ntem daa: that’ s- ce) the drugs were used for med1c1na1

Ao -accused are sa:d to have got
A1 1940 They had got

PR

- 15, therefore, are af*‘ e‘%dpm;on Yhat'the High Court is right |
- in opining that th_‘g___ ision of thzs Court in Rajesh Kumar
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Gupta [(2007) | ScC 335 - (2007) 1 SCC' (Cri) 356] is not
applicable to the facts of this case.” .
(Emphasis supplied)

78. A threeJudge Bench decision of this Court i in Union of India and Another V.
-Sanjeev V. Deshpande Teported in (2014) 13 SCC 1 related to a batch of
matters, all pertaining to prosecutions under the provisions of the NDPS Act
wherein each one of the aceused was alleged to have been i 10 possession of a
psychotroplc substance only mentloned under the Schedu]e to the Act. In some
of the cases ball Wwas granted by the concerned High Court and in tcw others,
baﬂ was denied. This Court €xamined the legality of the conclusion that the
absence of mention of a particular psychotroplc substance in Schedule 1 to the

‘Rules excludes the apphcatxon of Sectlon 3, not\mthstandmg the fact that such
rug is included in the Schedule to the Act,

i. | Fzrst this Court in 1ts demsmn analysed the true scope and ambit of
Section 8(c) of the NDPS Act and stated that Section 8(c) in no

- uncertain ierms prohibits the deahng n any manner in any narcotic

drug or psychotroplc substance However an exception to such
pI'OthltlDI] is also contamed in the said sectxon and. that. is, that the
deahng in- any narcotic drug or psychiotropic substance would be
permitted “in the manpey and to the extent provided by the provzsz ons

of this Act or the Rules or Orders made rfzereunder Therefore it was

declared that a twin condition must be fulfilled 1. e., the deahng must

‘Criminal Appeal No. 1319 of 2013 ' Page 74 of 189
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fiorcopnodiness. of various: whmissions
i find-out the true.s ope.
Ole). inswp uneeriain terms
ey in. anv narcotic_drug or

SO "i-‘em‘:on to_such

*.;;‘_: L
‘;OJ‘FS@WMIH}C ‘purposes. and:in the

ntprovided by the provisions of
idens: made: thereunder-and

gy such . provision, imposes any
sgipermitor authorisation

also in accor CeRWIth: the terms and conditions of
such licence, permzt or authorzsatmn

: “"‘:"’Z‘:n;g in, any Harcotic drug
misted “inthe nt anner

. .- .- (Bmphasis supplied)
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ii. Secondly, it was -opined' that Seqtions '_9§.and- 10 of the__ NDPS Act
| -respec.tivej-[y, enable the Central and State Governments respectively,

to frame rules to “permit and regulate” varioug aspects contemplated

under Séction 8(c) qf dealing in narcotic drugs and psychotropic

substances. It. wag clarified that the Act does not contemplate the

N

observationg are as thus:

“25. [.] Sec Lions 9 [ “9. Power of Centrql Government 1o
permiy, control qng regulate.—(]) Subject to the provisions of

Criminal Appeal No. 1319 of 2013 Page 76 of 189
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,.-mwn_ that the cancluswn ,

.excluswely% w\aﬁﬂ:hwaﬁrlous ‘othier. a*spects of db’almg ins psychotroplc
substance& and the condrtlons sub_]ect to ~which such deahng 1s
8

--_"perrmtted In that»sense "both Rules 53 and’ 64 are really in the nature

- ofan: exceptmn to the geﬁeral *scheme of Chapter Vi and VI
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respectively, wherein those two rules. pertain to a list of narcotic drugs -

and psycﬁotropic substances which cannot be dealt with in any
manner notwithstanding the other provisions of _the'_se two chapters,

The relevant observations are reproduced hereinbelow:

29. We_are_unable to . aoree With _the_conclusion (reached
in Rajesh Kumar Gupta case [State of Uttaranchal v, Rujesh
Kumar Gupta, (2007) 1 SCC 355 - (2007) I SCC (Cri) 3367 )
that the prohibition contgined in Rule 63 / "“63. Prohibition of

OF psychotropic substance through a post office box or through

a bank is prohibited "] of the 1985 Rules is applicable only 1o
those ne and ¢ subsrances-which are

ubstances ; le ta_the. Aet. Such a
conclusion was reached in Rajesh Kumar Gupta case [State o
fi ' ' fa,_(2007) 1. SCC 355 -
_ understandine that Rule 53
(prohibiting the 1mport into and €xport. out_of India of the
_and_psychotropic substances _specified in

- narcotic’ drygs
§fchedg_;e_ Lo the Rules) is the A7)

rohibition, Such a conclusion yas drawn from the fact that the
other Rules contgined i the Chapter permit jmpory into_and
export out of India of certain narcotic drugs and psvchotropic
sués{an'ce&other_than those specified in Scheé&figgm__e&_g%
- Unfortunately the _legrned Judges in reaching  such g
conclusion ignored the mandate of Section 8(c) which inter glia
Brohibits in absolute terms import into and export out of India
of any narcotic dryg and psycholropic substance, Ryl framed
under_the Act_cannot be. understood to create rights and
obligations contrary 10 those contained in the parent Act.

Criminal Appeal No. 1319 of 2013 Page 78 of 189
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analytical purposes By ‘an zmporrer,
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‘ znter—State selZ pureha,se, consume OF, use any of the
psychotropzc substances speczf ed in Schedule L ”] once again .
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32. Rule 66 prohibirs any person from having in Possession any

33. Rule 66 reads g4y Jollows: _
"66. Possession » €IC., of psychotropic substan ces.—(1)
- No person shall possess any Dpsychotropic substarice
Jor any of the Purposes covered by the 1945 Rules,
unless he is lawfilly. authorised o possess such
substance for any of the said purposes under these
Rules. ' o _
(2) Nomithstandz'ng anything contairied in sub-rule
(1), any research institution, or g hospital oy
dispensary  maintained or supported by the
Government oy local body or by charity or voluntary
subscription, which is not authorised to possess any
psychotropic substance ynder the 1945 Rules, or any
berson who is not 5o authoriseq under the 1945 Rules,
may possess a reasonable quantity of such substance
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80.

What we understand to be the clarification of the position of law in Rajesh

Kumar Gupra (Supra) and Sa}zjeep‘ V. Deshpqnde (supra) is thus:

i In Rajesh Kumar Gupra (supra), Chapte_rs' VI and VII of the NDPS

Rules respecfiﬁely,"were interpretated in such a manner where Rules
53-émd 64 of the NDPS Rules respectively, were considered fo sei the
tone for the other rules followin g in their respective Chapters L.e., that

Rules 53 and 64 respectively, were the genus and the other rules were
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64 respectwely stated:that: substances undéfSéhedute T of the Rules

-cannot be dealt with-in: any manner whatsoever and the other Rules in

- ther Chapter pfoceeded o 1ayx+‘d8*\>vnfﬂlc“precedure and conchtmns

4 %h@fse@imentmned m Schedule I of
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81.

Section 8(c) if the conditions and procedure laid down under the

| Rules, other than Rules 53 and 64, are not complied with,

However, a detailed and comprehens.ivé,analysis of Chapters VI and VII of the
NDPS Rules, intey alia, makes it clear that the substanceg inentioned under
Schedule I of the Rules are not absolutely prohibited to be dealt 1, as stated in

Sanjeev v, Deshpande (supra). They are indeed allowed to be dealt with for

- the limited purposes as detailed in Chapter VIIA of the NDPS Rules. It goes

without saying that in such dealing for the purposes mentioned under Chapter

VIIA, pers ons would have to comply with the set of procedures and conditions

to which the other substances are subjected to and striot compliance of al] thoge

rules are mandatory considering the high degree of havoc and menace that the

- ‘substances mentioned in Schedule I to the NDPS Rules can create op public

82. T

health and socjeta] well-being,

25.03.2015 with a view to remove the ambiguity that the phrasing of severa]
rules created. That the ﬁsychotropic substances mentioned under Schedule | of

the NDPS Rules can also be dealt with but for the restricted and limited

Criminat Appeal No. 1319 of 2013 ’ E Page 84 of 189
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(Emphasis supplied)

. NDPS Rules:readsras follows:

ppie: substances -
ctu_‘re any of the psychotropzc

referred: 10 05 the:

mles) framed under e Drugs and

| Cosmetics-Act; 1940 (23 ‘of 1940), by an authority in-charge of .
- Drugs: Oowtral zmw;S’t’aw appointediby the State: Government in

this behalf:

(Emphasis supplied)
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Rule 66 of the NDPS Rules also reads as-thus:

“66. Possession, etc., of psychotropic substances, —

(1) No person shall POSSess any psychotropic substance Jor any of
the purposes covered under 1945 ryles, unless he is lawfully
authorized to possess such substance Jor any of the said Durposes
under these ryles.

Provided that possession of a psychotropic substance specified in

Schedule I shall be only for the Purposes mentioned in chapter
Va4 :

- (Emphasis supplied)

85. In our opinion the pith and substance of the rules ess entially remaincd the same

over the years, more particularly pre and post 25.03.2015. It is only the
language that has been streamlined in 2 much more orgamised manner. OFf
course, the interpretation of the three-Judge Ben_(_:h in Sanjeev V Deshpande
(supra) of the scheme of Chapters VI and VII of the NDPS R@Ie_s respéctively

would hold the field in so far as the version of the NDPS Rules pre-25.03.2015

own conclusions to the said decision. However, since the rephrasing of the

langnage and re-shuffling of the sﬁb—rules vide G.S.R, 224(E) dated 25.03.2015

has clarified the true putport and intention behind. the framing of the NDPS

Rules, there remains no doubt in our mind that the law post - 25.03.2015 is

crystal clear in itself,
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5. ,—ade thereunder.

Sectm%@iﬁhw?sfmvstatesthanheapphcauonoftheB&CActwould |
notbe ﬁaﬁ‘ed’eaﬁd reads asfollows: |

wplicition-of ‘the- Drigs amf Cosmet:cs Act; 1940 not
visions of th "__Act or.the rules made, thereunder .
siddition to; hd- not'in derogation of, Hie Drugs and "

s Act 194 0 (23 of 1 940) or the rules made thereunder

. ath@ A’.}yar?,s Advanced Lquex:con, the. word-derogation 18
{ e s}f;ihe partiaLirepeal or.abrogation of alaw:by o later:act: t}mt Z:mzts :

its écope-.- or, :zmpa-zrs its utility and force” It is also stated that fhe, Wmd‘

- “derogate”‘ is"a ferm of leglslatlon “Derogatmn is partial and 1nd1rect

_ I,._abm gatmn 1 e,v., whep:a sub,sequent law reduces the: fO’EGﬁ and‘apphoatlon of an--

-,-older law,ﬁ, the-chargoter of:ithe.. .spbseguent: Jaw: i - technically - sa1d to."be-

derogatorym LTherefore, the: eXPIESS: language 9mpleyed herein:which states that

' fhe; ND:PS Agt is nok; mdemgamp of-the, D&C Act; leads to: the mferenee that
he: enactment of the NDE, SfﬁcL mustpotinany way: be undes:stood 1o takeaway
».'-:the scope oﬁan«ﬂgffencefbemg aiso mgd& out under theD&C Act Furthermore,'

itis also stated that the;provxslons of the: NDPS Act And its: Rules “shall bein

addzt:on 207} ,the ]E)&C Agt.or-the Rules ;made thercumder* Thcrefore, in-the

' reverse scenano, 1€, Whe)p an; offcnce under:the D&C: Act 1s made out or can

| potentlally be maqla out,, tht; accused can -also be. charged or, prosecuted for an
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88.

in questionl ina parficular case falls under tﬁe ambit of both the NDPS Act and
b&C Act. However, the overlap would .not necessarily imply that the
aiaplication of the provisions of the NDPS Act would be at the cost of exclusion
of the provis'ions of D&C Act, or vice .versa. Section SO of the NDPS Act myst

be understood in the context and object behind the coming into force of these

two legislations ie., the NDpg Actand D&C Act respectively, and the distinct

burposes that they seek to achieve,

In Sanjeev v, Deshpande (Supra), while it was deemed unnecessary to

ﬁndel“fa.ke a complete analysis of the implications of Section 80 of the NDPS

Act in view of the conclusion arrived at therein, yet it wag observed that the

“35. In view of our conclusion, the complete analysis of the
implications of Section &0 [ “80.4pplication of the Drugs and
Cosmetics Act, 1949 "ot barred —The Provisions of this Act or the
Rules made therenundey shall be in addition to, and not in

Criminal Appeal No. 1319 of 2013 Page 88 of 189
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“the Rules ma nd "’] of thé Act'is not-really .alled ﬁ)
the msrant case T rriredioshestoteds Sonticlivthe .

s

Heumar. nepomdm 2019)- 2 S~ 6‘6""Herem5 several

e ';respondcnt»accused were-convicted: for:the: effe«nce mﬂamntfeﬁfrmther under

| Section. 21 .01 Section 22 of dhie-: NDPS Act.fore *thes,abtrlk* possesmon of

“mqnufacmr@;l drngs” withoutany-vahid authonsaﬁon tﬂ'h@ H1gthourt a}slowed

" ‘ '_ the. apphcatmns scekmg suspenswnsaf sentence, pre:l;‘erred by the respondent- '

f sfiabdisposal of

accgsgd.a,m_i;;gi?megtﬁ@xhamf;theyﬁba;mlease@?m-baﬂ- pendis

the .'ﬁppééls. before it. In doing SO, it was Aob'served‘--ibyé-'fhehﬁiﬁgh’*Geurt-{that in

~ cases, of manufaetured drugs, bc it contaumng narcotw ﬁdrugs or. psychotropm

-substances,\ 1ff mamufaomn cl--b- *‘-a-*‘-manufacmrer the* same must be tried if a

" Act, exqept m cases: where the: &ubstfance it a loose f@rm I e powder, 11qu1d '

ote. This,Cx Eurt d agr 'd with; ths% thwgh Court that fthe *respondent—accused

, eci QI. an@tﬁfenﬂﬁ under than&ﬂ Act desp‘xte there bemg
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aprima facie violation of Section 8 of the NDPS Act. In Opining so, the decision

¢laborated on the following aspects:

utilized for intoxication or for the purpose of inducing a stimulant effect.

The relevant observations are ag thus:

7. At the outser jt i essential to note the objectives of the two
legislations before us i.e. the Drugs and Cosmetics dct, 1940
and the NDPS 4ct The Drygs and Cosmetics dct 71940 was.
enacled (o specificalhy prevent sy Standard dr and _to
maintain _hich standards of medica] Lreatment (Chimania]
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{" o 13, However, we are unable "._to agree on the ‘conclusion.

il

respectwely, com&raefmgﬂ?raf%e. FitionsHatic «_-nfeti'"fﬁi‘f%ﬁ'ﬁrima facie

.vio—tatifm*ﬂf Sécﬁﬁﬁj be the N;DPS Act The relevant observations are

_.as follows

il _ F;rst, we

Criminal SppealNoi 1319 012013
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| (emphasis supplied)

14. The aforesqid decision " in Sanjeey V. Deshpande
case [Union of India v, S’anjeev V. Destipande, (2014) 13 SCC
1:(2014) 5 SCC (Cri) 496] further clarifies that the NDPS Act,

hould not be read in exclysion ¢ ine Drugs and Cosmetics Act
1940, Additionglly,_it I8 the prerogative of the Stare to prosecute
the offendey ix accordance with law, n the present cgse. Since
the action of the respondent-accuse amouynted fo g vima facie
violation of Section 8 of the NDPS dct, they were charoed under
Section 22 of the NDPS Act.

accused must be tried under the Dry; andtCQsme'rfgs dct, 1940

instead of the NDPS det as they wer_e_:"fbuizd in possession of the
"manuzacturedl drugs”. does not hold good in law. [.]0

(Emphasis supplied)

i A bare reading of Section 2(xxiii) of the NDPS Act defining a
“psychotropic substance” would indfcate that all the items listed in the

“Schedule o the Act along with its salts and Preparations fa]l within
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'-v-i-termsmnd«’cﬁﬁdﬁﬂons‘wze P c&'&e"f pem%nt or' autlfonsatmn if any,

: ‘crequlred“undertherprwmaﬁ. ﬂie N]E)PS‘ Act or’ the NDPS Rules or
f 'é.-th%"fﬁﬁrﬁiﬁﬁﬁ@é%&i@‘r?e‘u'

fify1i “Thies !NEDPS *Ruleﬂss‘»%!% eer Btought' indo’ bemg by thie Central

Gwmmmeﬂﬁfmexferm “iﬁ"e‘powéfsundersﬁctmnss:and7 ¢of the
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iv,

NDPS Act, respeetively The underlymg queet of the NDPS rules 1s' o

to ¢ permzz and regulare certain - activities for carrying out the

purposes of the NDPS Act and not to “prohibit” those activities, The

NDPS rules must not be understood as laying. down standards
different from or inconsistent with the substantlve provisions of the-

NDPS Act, especially Section 8 and the Schedule to the NDpS Act.

Chapter VI of the NDPS Rules, inter alia, states that the import into
and export out of India ofall psychotropic substances, including those
only mentioned wnder the Schedule to the Acl, must be accompanied

by a valid import certificate and export anthorisation. However, the

1mport and export ef substances enumerated in Schedule Tof the Rules

is restncted toa pre-detemuned set of purposes as explamed under

Chapter VIIA 1rrespeet1ve of having obtained an import certifi icate or

export author:satmn under the other tules of this Chapter.
Chapter VII 'indieates_ that the manufacture of all psychotropic
Substances, including those mentioned only under the Sehedule to the

Act must be in accordance with the condmons of 11eence 1ssued under

the D&C Rujes, Despite there being a general rule absolutely

prohibiting the manufacture possession, transport, import inter-State,

CXport inter-State, sale, purchase, consumption or use. of any of the

‘Psychotropic substances which find mention in Schedule I appended

Criminal Appeal_No. 1319 of 2013 Page 94 of 189
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suchae@vme@@m gntacoordance thh pther’provisions of’ the Chapter

| 'a-Wh-whsnwgcn’er@ﬂy&&pﬁl&;-;‘v_‘eﬁfiéalilﬂpsychﬁﬁrop1c -substances; and-for the

o hxmteg@m;p@sefsmntwne& ander Chapter VIIA.

The manufacture*ofi ali psychotropic substances-mentioned tnder the

;:f?gﬂn these mentloned under Schedule'T of 1he

: ‘-.amounit to,a,ypq if;iawntrensﬁf Rufler65 ofthe NOPS Ruies and thereby

..of Rul'g 65* m m@laﬁ@ﬁ*@f the*eﬂnditmn of Ircenc"e under- the D&C Act

: re‘ad«wulﬁts Ru}es*weuldi ipso facto tantamount'to a- wolatlon of the

R NDP’S‘*Acﬁ'féﬁﬂ*ﬁwsﬁﬁiﬁsfrl?eu%s =

vik:

Fwthermore, 1O person Shalkipossess’ any psychotropm substance,

: ..e-1nci\1dmg‘<t‘1::osé)menmned Gnlytunder the Schedule to the ‘Aet for any

w0f: xhe pwp@*sfeswcoﬁeredlby the D&C Rules unless he 15 1awfu11y

authoriseﬂ#téﬁﬁés!sé'ss*%s-ti"icfﬁc'i:»‘s%sténce’r for any :of the said putposes

-;;under*thc‘«LN@“PS rulreﬂs ¥ ?{lhercfﬂre Schedule T substances ‘can beé

. possessedronty:for hthevpmrpos“es 'wientioned under Chapter VIIA. All
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viii,

other substanc.es mentioned only undey thg_ Schp'dule tothe Actcanbhe - -

possessed for the burposes mentioned under Chapter VIIA and also

for the purposes falling under the broad ﬁmbrella of “medical or -

scientific purposes” as mentioned under Section § of the NDPS Act.
The above is in addition to the fulfilment of the requirements under

the D&C Rules.

Purposes”. Whether the accused has dealt with it within the confines

ix.
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.. levels<insyestriétion::could be seemiag thes primiary’ réason: behmd

. ;:-»;-éi-e-.f;-psemirslingiﬁ.t}ya'rdiiffcsent:- schedules; diez, one underthe Actandanother -

under th& Rules

R 22 Several demsmens ofithis Court 1ncl11d1ng Hissdin. (supra) eOuseph

o salias* Thﬂnkackan (supra)y: Ravindran-alios Fokn: (supm) *“*Sanjay-'

AR ﬂ(ed‘ a (suprd); i :mmakﬁshﬂan (supm)faznd*‘Sanjeev V.

,Des*lipande (supra ) have held: that an offence undér: Sectmn‘% of the

.g_

NDPS et can: besmade’ out every: m respect**of substances only

-.rnentiotied: under-the Schedule to-the NDPS A:ctfand a*bsent‘ under._'

i o Seh“edule"I ofthe: N)’PS Rules “Theoutlier amengst the‘se demsmns

*Q b WS iR@_reshﬁKu‘maw Gupti (supray which was’ subsequentiy overruled; '

iy Scm;wev*‘V sl)sshpande (supra)

xi.. .o Tosay thfat 10 offence would Be: made ot in d case Where an accused
o dea‘ls with:a: swestance mentiened only under‘ the Séhedule'to the Act,
- wouldHave the consequence of rendermg *the’ entife’ Schedule to the

s --_:'Aet us‘eless unnecessary and nuga'éory |
Xifi Raﬁesh mefar Gupta (supm“) assumed that the- proh1b1tery power
- coulds enly e+ traced: to ‘Rules 53 qnd- 64 of the NDPS Rules
'srespeetwely; »and: stated that Rutes™53- and 64 of the "N]E)PS Rules

o ;respe'ctively;}j-were‘»':-e%*’genes%.and’-:-*the'vother-‘ riiles following in their
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XIii.

_ Xiv.

respective Chapters-were species thereoﬁjg\Therefore, since-Rules 53 -
and 64 respectively, only related to the substanceg listed under

Schedule I of the Rules, it was held that the dealing in of substances

not finding a mention in Schedule [ of the Rules and only listed under
the Schedule to the Act, would be unregulated by the Rules and thus,
would not amount to an offence under Section 8(c).

On the other hand, Senjeey v, Deshpande (supm) overruled Ra_;esh
Kumay Gupta (supra) by explammg that it is Section 8(c) of the
NDPS Act whxch. prohibits vanous activities with respect to

psychotropic substance_s and the source of this _prohibitbry power

: cannot be attnbuted to Rules 53 and 64 respectively, Rules 53 and 64

are in the nature of an exception to the general scheme of the NDPS
Rules. While Rules 53 and 64 state that the substances under Schedule
Lofthe Rules cannot be dealt with in any manner, the other substances
1e, those mentloned under the Schedule to the Act, are also regulated
under the other rules in the Iespective Chapters of the NDPS Rules.

However what we understand as also bemg the essence of the scheme
of the NDPS Rules i8 that, 1t does not absolutely prohlbtt the-dealing
in of ‘the substances mentioned under Schedule T of the Rules as held
in Sanjeev v, Deshpande (supm) These substances figuring in

Schedule of the Rules can also be dealt with but only for the hmlted

Criminat Appeal No. 1319 of 2013 : Page 98 of 189
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. D& At and theRules

“under’ ﬂaerll&C Actis made QUL oL ean‘poteﬁﬁaﬁll‘y b‘e ma&e out; the

- acensedisan aalséotbe CHargsd: w-p\fosecﬁhted f@i’ 'a i f‘feﬁce"hn”der the

» NDRS: mat o Wie-Versa 'ﬂhemb et cssu gh't‘*to\be}%“lm%ﬁd‘under both .

obathes ]98313131:10119*1& a&w*@astmct’ re.f%the'NiE)PShAbt*é:s al speclal* law

- y ename@ ito' aregulate«thetoperaitwns frblatmg ”tro*f"*narcotic‘*dtfugs ‘and

' --.-.rpsychﬁtmpw Sﬁbﬁt&ﬁﬁﬁS‘Wﬁh‘ﬁ‘VlﬁW’t@%ﬂfb aﬁd*péhairse the usage of

- odrugs rby persr:sns for intoxication” %etm, wh'ere-a*s? :the-*fD‘&C';Act was .

enaeted to/prevert: substandard; *a?du"lterated and isputious drugs from

+o. entering thewedical mar’keab and* fo: mamtam hufgh standardsun medlpal

o ‘tmatmentuHence, offence’s*unﬁfeﬁb’ethfthc enactfnents can also besaid .

tOll'IaJVe' been co:tstnutbd smmﬁitaneougly, wherc th:e Sircumstantes so -

require.
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91.

An overruling decision generally operates retrospectivély.

The declaration of 5 Statute dealing with substantive rights, by the legislature,

is considered to be Prospective unless it is expressly or by necess ary implication

made {0 have reirospective operation, The legal maxim “Nova Constitutio

Futuris Forman Imponere Debet, Non Praeteritis in_dicating thdt a new law

ought to regulate what i to follow and not the past, carries with it a presumption.

of prospectivity and this presumption is generally said to operate unless the
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judge bench .of this Court in Gian Devi Anand_ v. Jeevan Kumar qnd Others

premises under the Delhj Rent Control Act, 1958. In light of the same, the
Guestion for determination in Sarvan Kumar (supra) was whether a decree for
ejectment which was passed by a civil court qua a cdmmercial tenancy on the
basis that the-te_nancy was not heritable, before the declaration of law in Gian
Devi Aﬁand '(Suprc;)_, was exécumb.lc or not? By stating that the Jurisdiction of
the civil court to pass the decrée_for_ ejectment was ba.rréd and that the decree
“obtained by the decrgefholder' 'c_anno_t be executed owing to it being.a nullity

and non-est, this Court observed as follows:

the cases arising in fiture only and its applicability to the cagey
which_have attained finali s saved because the repeal would
therwise work hardshi on those wi isted to jis existence,
Invocation of the doctrine of prospective overruling” 15 left to the
discretion of the Court to oul st

malter_before the Court. Thi

dnand case [(1985) 2 SCC 683 - 1985 Supp (1) SCR 17 did not
hold that the Jaw declared by it would be prospective in Operation.
It was not for the High Court to say that the law laid down by this
Court in Gian Devi Anand case [(1985) 2 SCC 683 - 1985 Supp
(1) SCR 1] would be Prospective in operation, If this is to be
accepted then conflicting rules can supposedly be luid down by

different High' Courts regarding the applicability of the law lgid
down by z‘(zis Cour:_z‘n Gian Devi Anand case [(1985) 2 SCC 683 -
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"be: apphcable to-the cases
BHENOF s Cowrt cannot be '
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to or _subsequent-to- the order which is sought to be called iﬁto question by a
party, this éourt m Assistant Commiss;ianer, Incomé Tax, Rajkot v,
Saurashtva Kugch Stick Exchange Limiteq reported in (2008) 14 SCC 171
stated that a judicial decision acts Tetrospectively by placing reliance on the
Blackstonian theory. According to this thebw-,-it- is not the function of the court
o pronounce a “new rule” but to maintain and €Xpound the “old ope”.
Therefore, if the subsequent decision’ alters or _overrulies the earlier one, it

cannot be said to bave madc a new Law, The correct principle of jaw is just

- Acls retrospectively, According 1o Blackstonign theory, it is not
. the function of the COMIT 19 pronounce a “naw rule” but to
maintain and expound the “oig one”. In other words, Jud 2es do
" hot make law, they only discover or find the corvect law. The law
has always been the same. If a subsequent decision_altery the
earlier one, it (the later decision) does not make new law, It only
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f “prospectwe overrulmg” is therefore, an exception

95, Resortingto the doctrmeéo

_ :) o the ‘norin-al Tule-’itha_t. a‘\judgement or decision appli-es retrospectively and to

Judzc;al declamtzon” That' the Couri can contemplate gwmg prospectlve
_application t0 a. f.lavg._-Qeglared by it,.stems from the premise that'the Court is
‘neither: ;:.‘egnilged;aiompply ;;g.-;dee.is-ie.x_l_l retrospectively nor-is: it:prohibited from

apply-ingf'-L:'..i;‘r;é:'-v,-lfetm._s{ﬁe-e_tfiaéely;.,: The: metits. -and- -g:i‘e-meritszsro.f‘- retros-p-eetiye or
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prospectivc_-- app-licgtiqn s examined and- the. .gloctrine_ is'vapblied;. wherever
appropriate anlc.i necessary. This is preciselylwhy the express declaration by-a
pourt that its decision ig prospectively applicablé is a requisite condition.
Prospectivity as a concept cannot be considered to be inhered in ajj situations

since the intention to attribute.prospectivity to a decision must be limpid and

: ) 96. That there is no prospective overruling unless it js s0 mdicated expressly and
in the clearest possible terms was laid down by this Court in 2.’ George and
Others v. State of Kerala and Others reported in (2007) 3 SCC 557,

“19. It may be true thar when the doctrine of stare decisis is not
adhered 1o, a change in the lgw may adversely affect the interest
of the citizens. The doctrine of prospective overruling although is
lied to overcome such g situation but then it myst be stated
ressly, The power must be exercised in the clearest pogsible
Lerm. The decisions of this Court are clear pointer thereto.

Xxx Xxx. Xxx

25, In service mar:efs. this Court on g number of ocecasions have
 Rassed orders on equitable consideration Byt the same would not

mean that whenever a law iy declared_it will have an effect only
because it has taken o different view from the earlier one. In those
cases it is_categorically stated that it would have Lrospective

operation. |

xxx XXX XXX

; 29. Moreover, the Judgment of the Full Bench has attained finality.
The special legve petition has been dismissed The subsequent
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othier -decision vof: this, Court: in-B.A: Linga R«eddy *tmﬁ f‘@i‘ ers' v,

K

#makaf State TranspmtwAuthwanrﬂd Others TePOTfedm (7”91 e '

observa_vons”

“34 The vi’ew of ‘the Hzgh Courr ‘in Ashraﬂﬁ Ka
SRTCv Ashrafulla, Writ Appeal No. 403 of 1988, or‘ -
7~1988 (KAR)_-. For ~order, seeKarnataka SRTGC.v.
Kl 8¢ 'Ofat*' NGB0 pard3

{; ' - 35, InRasz Nmkv Umonof[nd:a [1994 Supp (Z)I.S' |
| ' d downithattn I-;*zsfrez' 'spect op'

3 t0- B the' law- fmm:_ mceﬁ‘tzon
normal valé: {7 "

| f.'-_'sturt ormally . QSsin
Prospectwe opemnon is only exception to thzs

(Emphasis supplied)
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hav_e_ retrospective effect, if not otherwise stated o pe s0
specifically”, P - |

L0 apply the doctrine of. 2rospective overpyling

Go as 1o rémoVe-.the,-.adverS'e.e_" €l _must e exercy d_in_the

clearest 0ssible teym,

- 28, Therefore_it ;s clear hat anythi, _'
- the decision of this Courr i '

Harvana, (1995) 5 50C 475 - 21270 . cannor
stand since this Courr did 10?_app] ociine of prospective
overruling iy Bimlesh T, anwar [Bimlesh T, anwar v, State  of

Harvana_(2003) 5 SCC g4 - 2055 SCC L&S) 7377 in cxrese

terms. [..]” | _
: (Emphasis supplied)
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in Sabharwal case [(1995) 2 SCC 745 : 1995 SCC (1.&S) 548 -
(1995) 29 ATC 481 7] - The decision of the DPC was taken in June

- Pursuant lo the decision of the DPC the g ellant came 1o be
promoted on 27-6-1994 which is also a date prior to the delive
ol the judgment in Sabharwgl.case 41995) 2 S€C745 - 1995 Scc
- (L&S) 548 - (1995) 29ATC 481/ In oyro inion, the prospectivi
: S

(L&ES) 548 - (7905) 29 ATC 4811 only 10 see thag s rrs
prevailing prior to the judement i Sabharwal case [(1995) 2 cC

745 : 1995 SCC (1.£S) 548 - (1905) 29 ATC 48]] should not be

disturbed, | L

3. The prospective declaration of law is a devise innovated by the
Apex Court to avoid Yeopening of settled issues and to prevent
multiplicity of Droceedings. It is also devise adopted to avoid
uncertainty and_ avoidable litigation, By the very object of
prospective declaration of law, it is deemed that all actions taken

Criminal Appeal No. 1319 of 2013 - Page 110 of 189
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sense. -I;rosl.)ectlxveloverrelmg c.ould be seen es a I;tlethod which was evolved by.
the courts to adjust the competmg nghts of the parties so as to save transactions,

whether statutory or otherwme that were effected by the earher law. Therefore,

it wag held that Jt would not be right to say that upon applying the doctrine of
prespeetwe overruling, an mvalld law has been held to be valid during the past
period. All that is done is that the declaration of invalidity of the legisiation is
directed to take effect from a future da‘re In the facts of the case, il was
elaborated that what wag intended was that the Status quo as on 25.10.1989 be

mamtamed as regards the actual payment or levy concerned. Henee What had

gone mto the coffers of the Government W1th or W1thout any strings attached,

“27. In tée ultzmgte agalv;z.s' Dro.s'pecrzve overryling, despite tl_ze :

terminology, is on(v a recogmnon of- the prmcwle that the court
moulds the relze . : i

this . constitutiongl dzscreaon it was  perhaps-
unnecessary to resort to any principle of prospective overruling, q
view  which  wgy expressed  in Narayanibai v. State o
Maharashirg [(1969) 3 sCC 468] at p. 470 and in Ashok Kumay
Gupta v. State of UP [(1997) 3 SCC 201 : 1997 SCC (L&S)
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“hle"eﬁ?zct *cij‘*a legw‘latmn without ‘legisldtive

competence s that it:.is non est. (See Behram. Khurshid
'Bombay [(1954) I SCE 240 AIR 1955 SC
'CR ;613] at SCR pp. 652, 653, RM.D..

Pesikaka . State’o
123 : (1955 1.
-G I’ndu; [AIR 1957 sc 628 1957
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(Emphasis supplied)

102.In a concurring opinion, Ruma Pal, J .» while r.ésponding to the argument that
the court cannot breathe life into a dead or invalid statute up to the date of its
: jud.grﬁ.ent by subsqribin_g ‘to prOSpé;ctivity, __stéte_,d_ that such a contention
procéed.s .I'C.)n-.a- nﬁs.undgr’standing of the eﬁ‘ed ﬁ_f prdspeCtivé Qverfuling. It was
oﬁ'inéd.'th.at when t_hé' doc_l;ﬁne- is aﬁpl-ied,‘ the Cﬁurt 'ml.ls.tl ﬁot.- be seen to be

authorising or validating something that had been-declared‘_ to be illegal or void,

alawup to the period of the Judgment which lgw had held tn have
been passed withou competence. It is submitted that the indin

. that the States weye not competent 1o levy tax on industrial alcohol
meant that the State Acts were non est and that the Court could not
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" been piated: o the dec;szon of ﬂus Courr in Prem Chand

v Excise. Commr', U.P. [AIR 1963:SC 996 : 1963 Supp (1)
"SCR885] and:Supreme CourtBarAssn v, Union ofIndza [(1998)
4SGC-»409] :

menty.. of the ..ap pellant. . procesds:: ORE gt
niling of the effect ‘of prospective overruling: As hus:
ately ._.smted in: my Jeayned brother's Fodgment; by:
the rehef clazmedl

o.é't and Zevzes had been ;mo sord . -
4 that the Siates as WEILGShE *

:-psriOd}:iby,:;rmV@kmgfﬂle doctnne of prospectwe overrulmg On the contrary,”
.upon giving:idue consideration: to- what~has been- expounded 0 Somaiya
--_Qrgamcs (supra); itis clear:that the: ~1dea; behind the mvocatlon of the doctnne

is.to. mcet t:he Jus!uoe of: each case:in’ theamost practlcal and eqmtable sense. In

Crimina;;.-AppealgNo,.a\s19.o_'fzms', ~ PagellSofisy



104.

the past, a middle-ground is reached by postponing the decisjon declaring the

invalidity to 5 particuiar date while keeping in mind the larger interest of doing
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s 15 11, 1999 and-another: xmpugned Diviston: Benchxdecxglan,of fhe High' Court
reitérated-&ha,t-, .providing. ..a,ny-»-:a;for.:m---@f «advantage or :_»,we:g‘gh;gge.‘ in public

i . ,I‘-_{;..hemployment in-any -State. SCEVICE, would notbe pernu331ble Jonfthe ground of
B place of. bu*th or re51dence or;onthe ground of being:a resiftent Qf att urban area
o _;:,:..or rural area.. This. Court whllexagrcemg with- the xmpﬂgnedm decllsaons ‘had

; -_..observed thatithe \legahty oﬁthe seal'ecnon process whrch’am@ludedfthe faddmon
o T-._;of bonus marka could pot have: beem serlousﬂy doubted E’:lﬂf!er‘by th*e*appomtmg :

s authorltles o iby,the. eandidates; in-view: 6f the gudlolﬁlvprec‘edents which

. ‘._”'opera,tcd at.the relevant tinie:-A cloud: ofidoubt was cast* on* the sald practlce

B conmdered appropnata c@nsxdar;ng mat%anmne of the

clalms,,'th

. ,_.only ‘aka time when- the selgetion: pPragess: maswcompalat‘ed‘ andathe«resu}ts were

y dcclare,dfon about:to-he deolared Therefow»eyunder such: clrcumstances‘ it was

considered propcr to ;apply they 1mpugned judgmen‘t dated 18: 11 1999 rcndered

by the. Full Bench af the. m@?Comthroweoﬂvely &Such 38 recourse was also

uappomfeﬂ ‘o selected

candzdatesl were made partles tg tht; respeotwc wntpetmons before the I—hgh

"?-thls Com‘t theught f“t-to. notumplements the Full Bench

| decxsxon of the ngh Court Whugh ﬂﬂaded-awnew path to the: detnment of the

' cand1dates'wh0 wereu already ,appomted W1tha wew to»balance the competmg

wf —was- conﬁned only t@i‘he ,pemloners who Were' affeeted by the

| grant of bunus marks and who had mov,ed fthe H1gh Court on’ or before
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With the gdditior Qf bonus marks could nos have beey seriously .
doubted either by the appointing authorities or by the candidates. "y
I view 9f the judicial . nts. A _cloud was Cast on the said s
decisions only afier the selection process was completed and the -
results were declared or about to be declared It is therefore_a fit

_ eich rendered subsequent
o the selection prospectively. One IOre aspect which is to_be

taken into _account is that in_almost all the writ petitions the

candidates appointed, not to speaj of the candidates selected
ere_not_made pariies before the Hioh Court, Maybe, 1he
laborious and lon dra ‘ erving notices on each and

CLv.oarty likely to be affected need not have been gone through,

1 could have

Criminal Appeal No. 1319 of 2013 Page 118 of 189



.

ke

B e e T B e T T ity N

legally bozmd a‘o zmp _ad all 7/ cqnd
during the pendency: of. the pelit nas%a
they weré challenging: k’é-ﬁnoﬁf
general application; but; we

10 Iean‘towards‘-* the'vi

---aﬁ@esh jit- the hgﬁwf tﬁst d‘ Bntvisnvis The candidates
Ger 1 8«11- 999 » those m.thgselecrhsr

conszdératzon, if

erz_or merit in

 should be oﬁrere" ppoz ntsiif
e i.':_the candzdates appomted..;on or aﬂer 18 J 1- 1999
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granted or modified m the manner g ores id, this judomeny ma
- not betreated gs a- _ recede £in dm '

(Ernphasis supplied)

105. Therefore the birth of the doctrme of prospective overruling, although not

106.

indigenous to Indla yet has been well entrenched in IndIan jurisprudence. As a
default rule, , any judgment deciding a questlon of law would be retrospective
and would apply to the factual 51tuat10n in the background of which such a
decision i 15 rendered. HOWever 1t 1s only when the hardship is too gwdl that

such a retrospective operation is withheld. Broadly, the doctrine has been

mvoked under scveral different sub_;ect—matters for several reasons, each

unique to the facts and cm:umstances of partloular case.

In Managing Dz’rector, ECIL, Hydembad and Others V. B Kamnakar cmd .

Others reported in (1993)4 SCC 727, a constltutlonal Bench of this Court was
concerned with whether a delinquent employee is entitled to a copy of the

enquiry report of the enqmry officer, before the d1301plmary authority takes a
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o dec:swnpﬂ’th@ il bl delingu tf‘gqup’@t‘lallyrwhen ‘thie enqmry ofﬁcer is

someone other thanthe-disciglin &ﬂth*omtyéBy declaring that quch a right is

. available to;-theideltinqﬁ‘ehﬁeﬁa'

@ié?eﬁﬁﬂ.ﬁh’é%ﬁﬁi&zbeing denied-would amount

to deprivinghimof re@somablr@ *pﬁ@rtum_; ) 'ﬁs'vioiate._ﬁismieghts inder ‘Articles

14 and 21 ofthe CongHigHioesp wﬂy;a}@ng ity e principles of iatural

Sic) :_Iﬁ%i‘s?sﬁédfaﬁé%ﬁie't:date'- of‘its ‘decision

it ;fdbwn 1Ml Mohd. Ramzan Khan
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majority opinion are reproduced hereinbelow:

34 [.] Bis now well setiled that the coyrss can make the law
laid _down by them _prospective _in _oberation_to prevent
uhsez.‘tlemegt_ of the setiled positions, to Rrevent_administrative
chaos and to meet the en justice. In this connection, we may
refer to some well-known decisions on the point. ‘

: cepted that L8l this Court
2clie view in question in Mokd, Ramzan Khan case [(1991)
SCC 388 1991 SCC1L.4S) 67 - (1991) 16 ATC 505] the law on

pointed out that there was no contradiction between the view taken
in Mohd. Ramzan Khan case [(1991) 1 SCC 588 : 1991 SCC
(L&S) 612 - (1991)-16 ATC 505 / and the view taken by this Court
in the earlier cases and the reliance placed on K.C. Adsthana
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k yeration the law laid down there will
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rate 'relzef which was granted there which,
' g@n&ncuwzam ‘No o?‘deréof punwhmem‘

Q o sghereeasia ol opﬁ%?‘mwh e-enqw repo’rt 1o fhe delmquent
e ling in courts/tribunals. in respect.
Bment; passediprior o Noveniber 20, 1990Will* -
a; ordmg o the law that prevailed prior to the
iagio the Tawlaid dowiii Wohd. Rarizan
C 588 ;1991 SCC (L&S) 612 : (1991) 16
0 w@mwhsmmdmg the-view taken by-the-
o' Central Administrative Tribunal or by.the,
fa_?:mﬁﬁ’é K Washisht case | 1993 Supp (] )
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which will far outweigh the benefit to the employees concerned.
Both administrative real; lic interests do not,_therefore,
require that the ordens_' of Dunishmem‘ passed prior to the decision
in Mohd., Ramzan Kh n e f(]99]) L SCC 588 - 1997 SCC
(L&ESY 612 : (199]) 16 ATC 35057 wzz‘hou{ zurngs&zg;g the report of
the enquiry officer should - be disturbed and the discipli
- Rroceedings Which gave rise to the said orders should be reopened

on that account, Hence we hold as above "

(Bmphasis supplied)

108. The minority 6pinjon rendered by K. Ramaswamy, I.. aiso illustrated ' the

cxrcumstances and the potential reasons due to ‘which the doctrine of

prospective overrulmg rnay be resorted to. It wag opmed that under

constltutlonal law, 1etrospect1vc operatxon ofan overruhng Judgment is neither

rsqu:red nor prohlblted The decision as regards retrospectmty or prospectmty

must. depend on the facts and circumstances of each case, as also the nature and

purpose which the overruhng demsmn seeks to serve, Other relevant factors

which' must be takep account of mclude the Jusnf able rehance which has been
}

placed by the admmlstratwn on the uverruled demsxon the ablhty to effectuate

the new rule adopted in the overruhng case mthout domg mjustice and whether

 the hkehhood of its retrospectwe operatlon substannally burdens the

adnumstratlon of justice. Prior hlStOI‘y of the rule in questlon its purpose and
effect and whether the retroactwe operation will accelerate or retard its

operation are also significant COIISldGI‘atIOI‘lS The relevant observations are

reproduced ag thus
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73 would thus, be clear that the Supreme Court of 1 the’ Umted -

zf' ex:ofdmerica: hassconsistentlyy viliileroverruling Previoustiaw: -
rla g a new prmczp?e, ‘made-its operation prospectw 2o
thearelief totheparty ;:é'&wewefiiﬁ;gé-é'_andz%f-*i}c--'So’f-".n‘e ases®
0% eqﬂ ely and deniedt he rehef in other cases A— ;

( S;on musr be gwen to the parues be___fbr the
6. flithre . casessyrom itha 'dqre

: .'exrended 0. tka par‘f;es Wwhobse
attersarepending Hial
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109, Following the spirit of the discussipn_ in B. Kan_makar (sépm), this Court Hag

invoked the doctrine of prospective overruling only when it has been
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110, On the other hand, in Justice C"hzmdmsh-ékemiaﬁ?(sRefieed)r v: Janekere C..

T ‘
.
' i 1 .

Knshna and Others reported m (2013) 3 SCC 117 wlule holdmg that the

- -appomtment of the Upa-Lokayukta made m the absenee of any consultauon
with the Chlef Justlee was - void ab-mmc}, the Court refused 10 apply the

| pnnmple of prospectwe overrulmg to save the appomtment in quesuon It was
stated that there was 1o overwhelmmg reason to save the appointment from

' attaek and the defenee that such were the appomtments made in the past would

| be of no avaﬂ smee merely because a wrong had been eommxtted several times
-in the past would not mean that it must be allowed to persrst otherwme the
wrong would never be corrected “The relevant observatmns of this Court are

reproduced'heremb_elow: -
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157. 1 am pot inclined to accept either contention. rel use

@ wrong has been committed several times in the past does noy-

wed {o pergisg, oterwise it will neyer

appoiniment of the Una-Lokavukta from attack As already held
in the absence of any consultation With the. Chief Justice, the
appointment of Justice Ckandrashekaraiah as an Upa-Lokayukta
s void ab initip, However, this win not gffect any othey
appoiniment already made since no such appointmeny is under
challenge before ys » '

(Emphasis supplied)
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lid laws: such that gomg back to the

or1g1nal posmon would be ncxt to 1mp0331ble and observcd as thus:

“'-:' .

only not "that when-q:gourt declares.a
16 il "___Same is that such a
the lgw books

nd
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the original Rosition would be next fo zmvos.s'zble In those cases
alo e ould this: C urt _take recourse {o the concept of

- Jprospective Qvegmlmg v

(Emphasis supplied)

overruling, the matter pendmg betore dlfferent forums would still be governed
under the old law or the overruled decision, In simpler words the pendmg cases
would not be affected by the new declaration of law. In the absence of this the " T

'Coun applymg this doctrine, afl pending matters angd future cases would
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rhl l'l

it wonld: ‘lmo' e Souatpihensn

' 114:#nothet peitiieritlieshiohithipitbose ofour criséu’srgibh-_wf'smd‘bé, whether

the:prospectiveiopelat ?g&edeeis‘-ion- -aeli_x_-réfed in the past can be “-‘
. -de-cided-eeﬁseﬁn%ii‘ﬁl b nchwhxch is coticerned with the satoe
- question'of T, esp prewous ‘decision is si_Iént on the Question """
| ofprespeetmtyferre‘fﬁ p Thére Has' been some ‘debate as to whether |
,) L thmwou}dameunt*te Be .‘-Sald ‘decision under a non~revxew '
| : jufisﬂict-ie'n, fo e ‘ |
315, In ool
&3 '
ol
| of India reported in: (2ﬂ03)§11 SCC 146 whwh concluded that for post—graduate
(PG) adniidsionto medmad % e all-Indxa quota must be increased from
2'5'-'%%#5-*0% Theafe?esaldé 0§ rendered on 04. 1 1.200% Bt was silent
both on*whedler 1twemdﬁe ‘appl‘l‘éalﬁilé to'the’ process of admissions whxch had
alreadyeemmenc’ed‘*er ;1 0 |
op1n1on, ‘itvias: dec’lared tha‘t"the Judgement of the Coordinate Bench in Saurabh .
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116.

Cxaminations were conducted much after the rendition of the judgment on
04.11.2003 and any action taken_contrary to the decision thereto must be
considered to be taken by the appropriate authoritics at their owp peril. The

relevant observations made by this Court, in jtg majority upinion, is as follows:

“5. In_our gpinion, i1 would be appropriate 1o hold and direct the

_ auraon Chaudri ¢case [(2003) 17 SCC 146] being
made applicable onjy prospectively and thus exclude Yom_th

the_process. of admission which had alveady
s.nearing finalisation wh 2 the judgment came

6. Accordingly, it is directed that the allotment of seats under the -
all-India quota, the process as to which had commenced pursuagnt

- o the advertisemenyt dated 16-9-2003 shall remain confined to
25% only, [.]

(Emphasis s-ﬁppl-ied) '

Criminal Appeal No. 1319 of 2013 _ Page 132 of 189



(;‘;}

ion:s

CriminalppeslNe:1319 0£.2013

Dedlir VSt CF 'la :__as uaﬁ’ecr the r:gh‘ts of the pames
et : ;veiy Pro: pect. eap}ﬁhcat:on ofa ]udgment by fhe court
j "ﬁ-.bewépresslyismfted [ ] : :

L C ORI T, - e e . irn e b

.

i vouldinjpontiaty to'f;hat ratio must nﬁt be 1ssued subsequently It was in thlS :

il Feoa "Jj

xxx xxx__xxx

" Pagd 13501189




JJJJJJ
L

Constitution of dndia. The jurisdiction of this Court under Article

- 142 of the Constitution of Indin muyst be applied at the time af

rendition of the judement and not thereafier. Afier o fudgment is
rendered the Court_can only exercise its power of review. if it

- Infends to take o different view from the one rendered in the main
[udgment. Review of the judgment cannor pe grante

thus,_the same cannot pe berm'iﬁ‘ed_”z_‘o be achieved by filine an
application for clarification. | _ o o

37. Application Jor c_l_arzﬁcaz‘ion/mody‘z‘caz‘ion filed by the Union of
India is baseq on wholly wron premise. A Judgment, ags is well
known, must pe read as a whole, S0 read it is evident that -

38. Therefore, | respectfully dissent with the opinion of Brother

Lahoti, J. I am of the view that no case has been made oyt Jor
applying the judgment in Saurabh Chaudri [(2003) 1] sCC 1 46]
rom the academic yeay 2005.” S

(Emphasis supplied)

117. It must be noted that the majority opinion in Saurabl Chaudri (suprq) which
was inclined towards declaring the previous Judgment prospectively app licable,

was given when several [As were filed seeking clarifications in or modification
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sof; ihejudgzmentﬁwhwhrwas ralreadyfreﬂderedhm the seme matter on 0"' 1 1 2023

.-\.:-It'- Wes':enet-.:: &n-:.t;eeasmn where anualftegether drfferent**bench was tasked W1th

I \dee;dmgicnrthe prospectrve epphcebﬂclty-ﬂ'efée: fprev-io‘iiféif%‘éleeis'iéiii?réﬁd“ere'diby a

B eompletelyr dlfnferent Benchs THis questron was,” hoWever, dlreeﬁy m‘ issue

-,«before 4 Ahmeerjudge: Bench of this: Court in Jamad" Singh' aﬁfi“‘@fhers v,
- Laclﬁ;m Namm Gupta and’-‘Othe‘rs‘reported in (2m)“* ‘O*SCC 595‘ H‘el:em,
- one “ofi theﬂ,rssues was‘whether the 31fdgment in W NUgiajv: *;Umon *‘oflndm '
3 . ,repnmsted*mw( 2006):8:SCC212 eould be-said to ‘operate prospeetwely M. '_
oy Ny qut;zyi (supm) upheld‘ the constrtutlonal validity of Art’ible 16(4 )' 's'iibj dbt to
*theissatercolleetmg% quantrﬁe:ble data 'showmg madequate representataon “The
law Jaid: dowxl therem applied from 17.06. 1995 ie., 1he date’on Whrch Artxcle

- g - 16(4-A) c:arne*mte force “While agreemg wrth the contemron that ‘the decision
in M. Negamj (supm) Toust be given prospecuvev‘e‘ﬁfeet from the! date of 1ts'
decrswn on: 19 10 2006 the Court referred to the US Supreme Court declsron
D in V;cmprmzctemr = Vzctor G Wai’ker seported i «:tess sce enmne USSC

126 where'an earher Juﬁgemem»ef the US SupremefCeurt m Mapp V. tho

. js«-‘rclev::kr)daed’"'teiF be pro"'p‘eetwe in’ operanon after

ide he censequenees ithatawﬂl -ensue’ Wlth-.-l s'-'retrospeetwe operatlon
'Wltha Vrew te aueldfany confusron, and also tor prevent the deb111t3f1ng effect

that lt WO‘uld have had o3 very large num“b er ef e

: ‘oyees, the Court declared

that & @rrer Judrgment oﬁthls Ceurt can«be rnade prospectwely apphcable by a
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rospective overrulin unless indicated in the * articular decision” wag
prosp

declared to be opjzer and not binding, Therefore, the thrée—-judge bench in

Jarnail Singh (supra) declared the décision of the five-judge Constitution

Bench in M Nagaraj (supra) to have prospective operation. The relevant

observations are as thus:

Yery large numper of emplovees. who may have. availed of

reservation in propiotions without theye béig' g strict compliance of
the conditions prescribed in M. Naoar I M

a Nagarai v_Union of .
India, (2006) 8 SCC 275 L(2007) | SCC (L&S) 1013] . Mos: of
them would have already retired from Service on attaining the age
of _ superannuarion The __judgment of if Nagaraj [M.
Nagarai v, Union of India,  (2006) 8 SCC 212 : 2007) 1 Sco

A&S) 10137 wag delivered in 2006, interpreting drticle 16¢4-4)
QL the Constingi, '

dlion which came into force in 7 995, As makine the
principles laid down in M_Nagaraj rar Nagaraj v Unjon of
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ioe 'Apphcablllty or ~n0n~agphqahﬂ1;a_
overruhng in crlmmal matters, so far.

i

Iﬁént,-.ﬂ;@ doctrine of

o "‘;‘-.‘ N

Q , prospectwe overrulmg was- demgned to preve‘ unravellmg of past

transactlons and the re—opemng of matters whlc‘h ha e aﬁdﬁzattained '_ﬁnality.

' In S0 far _as the apphcabxhty of the doctrme or a rat1ona1 _umlar to it, to matters

9»',.

pertammg to criminal law are concemed ﬂm Court s m the past held that

' ’mretatzon of law must

o ,m

acqulttals granted on the basxs of the earher posmtlo ,

not ba@interfei‘-ed W1th .

""""" £ 119. In State: ofKérala"and Gihers Vi *Aﬂm&

(1978) 2 S(BC 386= rthe*ussue et "me.d-ﬁtﬂ'

reportcd in'(¥ 975) 3“SCC 375'11 d‘th _'tijthc ql;ianhtw ' -"tiSriév'di hndér the said

rule are requu'ed fora correct ana1y51s and- any shortage in the sa1d quanuty is
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not permitted by the Statute, however, 4 lassery {(5upra) held that if the quantity - -

sent to the Public._Analyst, even though less than prescribed, is sufficient and

17.[...] But taking the totality of the facts and c_z‘rcizmgtance.s of
' ' _ h ani case held the

field for about thyee Years by now, we.did not foel that justice
requirved that we Should z’nterfé‘re With the order Of acquittal in
these cases and send some_cases pack lo the High Court while
décg‘ding'_a;hez_ ourselves py recording orders of conviction, Rule
2B clarifiing the Iaw s also_beey introduced as Jate . as
December_ 1977 although Pamanani case was decided _ iy
Lecember, 1974 we were informed at the Bar. and se far we gre
aware, rightly toe. that for non : r e
U Rule 22, many cases in iffe

Criminal Appeal No, 1319 of 2013 ' Page 138 of 189
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Ke:jc_zfa:.;cas;e.s:Mr:S.‘-V;_ Gup;‘e';appearing-mth My

'R, Nawbiar and M Sudhakaran stated before us that the State ‘-
was-interested more inithe: correctenunciation of the law than in
seeing that the respondents i these appeals are convicted. They
were- not anxious 10 prosecuteithese matters: 1o obtain ultimate.
~ conviction of the respondents. A large number of the other appeals
are by the 'Muni-_cipaélf.@oﬁpﬁmaﬁO'ri;&oﬁ@‘e‘lﬁfifor-'wh-om the Attorney
General appeared assisted by Mr B.P. Maheshwari. Although a
cat'egm:_ical'-,s-'tand;waé‘-_f-no"‘ft-:ffikaéﬂf'é’h}'b‘ehaf‘b” of the appellants in these

appeals as the

one taken:in the Kerala cases, eventually, the

learned Attorney: Geiéral'did not seriously object to the course

indicated by ‘us.

In the few Bombay-appeals M/s V.S. Desai and

M. Shroff -showell: their ‘. anxiety * for obtaining - ultimate

convictions of the offenders, but we do not find sufficient reason.
for passing -a different:kind-of order:in: the ‘Borbay appeals. In

similar situations in._the case ofState of Bihary. Hiralal

Kejriwab[AIRT960SC AT (1960) I'SCR 726 #1960 Cri LJ 150]
this Court refused to.exereise its discretionary Jurisdiction under

Article 136 of the Constitution;and did not ovdeér the continuance

 of the criminal proceeding any further. In Food Inspector, Calicut
~ Corporation v Cherieattils Gopalan [{1971) 2°SCC 322 : 1971 .

SCC (Cri) 522 :
“But.in view of the fact that the appellant has argued the

1971 Supp SCR 721] this Court said atp. 730 :

. appeal only as, @ test. case-and ;does not .challenge the

Fa

acquittal of the resp

ondents, we merely set aside the order

 and judgment of the High Court, But we may make it clear
‘that apait from Holding the respondents technically guilty,
 we are not setting aside the order of acquittal passed in .
 their favour.” . | | |

120, In Alassery (supm),'_

(Emphasis suppliedy

there was no mention of the doctrine .of prospective

overruling being applied to the facts-of the case. What was done was that the
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Court refralned from settmg aside the acqumals of any of the respondents

therem or sending their cages back for re-trial to the appropriate court or

This may havc been $0 because Rule 22-B whlch was introduced three years
after the decision in Pamanam (supra) clarified the posmon of law laid down
i Pamanam (supm) by stating that “Nonwrhsmnding anything contained in
RuZe 22, the -quant:’ty of .s'ample Sent for analysis shall be considered as
Sufficient unle.s's the public analyst or - the Director reports to z‘he contra?y

.Therefore it was more likely: that all the pending : matters came to be instituted

only afier Rule 22—B was - introduced and there remained ng doubt on the

mterfered with. HOWever ifin case thcre existed a matter mst1 tuted before the
tna] court, before Rule 22-B came into bemg and was concerned with the same
question, the decision in Alassery (supra) could be sald to have been applicable

to it retrospectlvely

121, The apphcablhty or discussion relating to the doctrine of prospective overruling

can be noticed in a few other matters under the criminal arena, though
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;promingntlys <O INATers: xpertaunrng 1o ;procedural, law In Ramesh Kumar Soni
-v..-Stater..of-Mrtdiiya Pradesh reported f11:(2013) 14 SCC 696, the Court was
concerned:? Witlr ‘af amendment-changmg} the triability of certain offences 1.€.,
| from theJudicial Magtstrate Pirst Class to the:Court of Session and its effect
on the:cases pending trial-or: pendmg mvestrgatron This-Court had held that
any.: amendment shrftmg the forum of -the trial bad to be, on prmcrple ‘
-retros‘pectwe in. na‘ture-on the'sbsenee of any mdrcatron to-the contrary in the

Amendment Act.:'This: retrospeetlve operation of amendments relating to
procedure: would be subJect to the- ext;eptlon ‘that the earlier procedure whrch
was correctly ad@pted and: »whwh led to the proceedmgs Veing: concluded under
the old lew ca’.nnet bereopened forthe purpose of applymg fhe tiew procedure

Furthermores 1t was alse«rerterated that an aceused does not possess a “vested
right" of: forum” for: hrs trral However, the decrsron of a Full Bench of the
Madhya- Pradesh ngh Court 41 Amendment of Fzrst Schedule of ‘Criminal
Procedum Code by Crtmmml Pracedﬂre Cade (M P Amendment) Act, 2007,

n rey reperted in: (2008) SeC: @

sine’ MP: 185 had opmed that all the cases |

whrch were pendmg before the .Tudicrel Magrstrate ason. 22 02 2008 1.e., the _

date of - the- amendment, woul.d remem unaffeeted ‘oy the Amendment o

Therefore, the Full Bench of: the ngh Court drrected that all the cases whrch
. were pendmg ‘before the Judlcral Maglstrate and had already been comrmtted -

to the Court“s of Sessron due to the' commg mto force of the amendment, to be
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| - <e=1£.400ve diseussion is that 1) W f |
- the Full Bench [Amendinent of First Schedule of Criminal
LProcedure Co ;

7 nedule of Cri nal_Pr edyre Code by _Criming]
Lrocedure Code by p Amendment) der, 2007 1, re (2008) 3

MPLI_ 311] would therefore, _stan overruled byt _op}
Rrospectively We say so because the trigl of the cases that were
Sent back from the Sessions Court o the Coyrt of the Mawi trate

7St Benc?z_ [Amendment of

_ Crimi rocedure  Code by Crimingl

Lrocedure Code (/P Amendment) dct 2007 I, re. (2008) 3

MEL) 311] may also have been concluded or m

- advanced stape. Any change of forum at this stawe

- would cause dinecessary and avoidable hardship to the accused

in those cases if they were to be commilted to the Sessions for trial
in the Jight of the amendment and the view expressed by us.

XXX XXX : AXXx

27. The present case, in our opinion, is one in which we need 1o
make it clear that the overruling of the Fyull Bench decision of the
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adhya stdesh Hzgh Courr will ot aﬂ’eot cases that have
_already ‘been tried ov are at an advanced stage before ‘the -
- Magistrates it terms of the said decision.”

- (_Er'x'lphaé is supplied)

122, On a conspectus of the aforesald d1scuss10n on the doctrme of prospective

overruhng, the followmg can be summansed

... The.defailt: mle 1s that the overruling-of & decision-generally’ eperates
' :) ‘ 1.retxospeet1vely This 1sibecause & Judgement ‘which: mterprets a statute
C or;pmwswn' declares the meaningrofthe’ statute ‘as it shotild*have'been

ncenstrtleadaﬁ:om ‘thesdaterof: its e‘naetment and’ wh’a’c has- been doclired to

_-;fbe ﬂle=law of theiland must: beahead to have alwaysbeen the*law ‘ofthe

{; ' zland “Hiis: rationale also stexs from: the B@aekstoman rule-that th‘e*ﬂuty

| ,-Aof the courtiis not to: “pmn’ounce a new. Zaw but té maintain and expound

.the eld -one’. Tb,egudge rather than being the cfeator of the law, isonly

j | I - its: dxeeo.verer.e The‘refore¢ ifa: subsequent demsmn alters or ovemﬂes the

-.earller ,-ene, it cannot 4be sajd to- have tnade a tiew-law! ’I‘he correct
fpr1nc1ple of lawwls just dxscovered and apphed retrospectwely

it. -__:_Slnee“ nesertmg 10 - the doetrme of “prospectwe overrulmg i ,an'

:-excepuon‘ to. the- normal rule that a judgement or dec151on applies

Tetrospectively- and to the general tule -of doctrine of precedent an

. ,expreSS.r--:deelaratien»:-by- l'th'e- ceuri:-' that its decision is "p_rospectlve_ly
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iii.

iv,

apphcable 18 absolutely necessary Prospecthty as a.concept cannot be

-con51dered to be inhered in situations since the intention to attribute
prospectivity to a decision must be h'mpid and clear,

In Jarnaii Singh (supra) this. Court took the view that even if the
overruling decision does not indicate that it decxslon is to apply with
prospective effect, a different or even a smaller bench of this Court,

subsequently, can declare that the doctrine of prospective overruling

must be applied to the prior judgment of this Court, in exercise of the

power under Article 142 to do complete justice to the matter at hand.

In B_'abumm (supm), this Court was of the view that, on the application
of the dectrme of prospectlve overruling, it is. deemed that all actions
taken contraly to the declaratlon of law but prlor to the date of the

declaration, are validated, However, Somaiya Organics (supra)

 clarified that the application of the doctrine of prospective overruling

would not have the effect of validating an in\}alid law. All that is done is

that the declaration of invalidity of the leglslatlon is directed to take

effeet from a future date. To prevent the chaotic unscra mblmg of actlons

done in the past, a middle-ground is reached by postponmg the decision
declaring invalidity to a particular date, in the mterest of doing complete
_]USthC Thus, ensurmg that ¢ eomplete Justice” is done in the most

equitable way is the true essence of the doctrine and this is also evident
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- unsettle everythmg that'was und

', from: the fact: that thlS Ceurt has, en several ooqasmns, prescnbed the
-~ limits to the retroactivity: ofithelaw déclared by it.
T he eyolution: of the dectnne of- prOSpectwe overruhng, although not

: ;md1genous 10 India, yet has- ‘been well- entrenched in Inchan-

junsprude'nce ‘Asa. default rile; any: Judgment decld‘,lng a question of

_1aw would:be retrespectwe and:would also apply to the*factual S1tuat10n

_in the background.of whwh such a’ de0131on is rendered However, it is

-only--when:the;-hardship:fis too-great that sucha re'trospectlve operatlon is

© withheld.. Broadly, the doctrine is bemg apphed with-a wew 10 not

kcen in the past e1ther on account of

an existing Jaw/rule- or due to the decision of a:cout.: “The objeet is to

.. énsure a:smooth tran51t10n of-the: law and not dlStl.ll‘b matters that have

: ettaiped-'fmali\ty,iTime and dgain; it has been reiterated that prospeetwe

overruling is-an-accepted doctring as an-extended facet_- of stare decisis.

The- doctrme involves giving: effect to the new law ;1éti'd' down from a "
-prospectwe date, -ordinarily: from the date of the judgement of the
everrulmg decmon ‘Sometimes, wlnle declarmg that a decision weuld

be. prespectwely apphcable courts have granted hmlted rehef to the :

parties-or.petitioners-in question*retrospectwely

: There are-several factors ot conmderatmns whu:h may welgh with the

court before the doctrine of prespectw_e overruling is applied. Some
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broad considerations include — to meet the, ends of justice, prevent the -

'unsettlement of settled positions, mitigate any administrative chaos
keeping in mind the pragmatic realities, curh any uncertainty jn law,

thwart avoidable litigation, safeguard public Interest and preserve the

Criminal Appeal No. 1319 of 2013 Page 146 of 189
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o ;the competmg consmleratmns mustbelsaught to- be balanced to arn\;e at
a rcasonable conolusm;n
vil. Therefere, the: 1nvocat10n ofithe:doctrine:of prospeotn.fe overrulmg orthe
atmbutlon of prospecthty toa. decmon ;must not be resorted: to in z; ;L
routine manner without the:c ourt:satisfying:itself thiat the circumstances
demand sucha solution;bothto .-do..mmpletc’justice'to:the-mat-ter athand

and :also to reorient.the.law: fn.the-zight: direction: without creating

:) ' widespread chaos . and dlsruptxon In certamés’ﬁéﬁ%tiﬁns‘,' it "-might be
preferable.ona ‘holistic: conmderatwn pfigeveral’ competmg interests and"
factors-to:«'mv.oke“flshe:doc*sfine*:ﬁfiprt;spec;tive ovemﬂ_iiig and therefore, it
‘sould- be -said-that the:ambit-of the doctrme is co- extenswe with the

(/_ .- equity: ofa sitvation. If the: doct:rme ofprospechve averrulmg is apphed
-pendmg cases would notibe affécted by the new declarauon of taw. In .
- the. absence of the court applymg th1s doctrme, however all pending

3 . matters and future cases would automatically and mescapably be

governed By the law declared in the overrulmg dec1s1on. )

© viil, -~ In the realm of criminal _law, the quesuon of prospectwe or retrospectwe'

_' declaratlon of a lawldecwlon has#been comparatwely rare. In Alassery
Mohammed‘ (,supm), this Court held: that since Pamanam (supm) had

held the;ﬁeld':for a significanttime and several prosecutions 1 had resulted

in ac_:q_uittals in-the meantime;s-the‘appeaiﬁf'woul'dibe disposed of by only
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ix.

Heréin,_ this Court overruled the-decision of the Full Bench of the High
Court pros_pective_ly, by stating that any change of forum at this stage

would cause unnecessary and avoidable hardship to the accused if they

- Were transferred again i light of the conclusion am've_d at in Ramesh

Kumar Sont (&upm ).
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-, the- other«hand REY orderto meet: thewends: of Justlce and ‘with'a Vlew to ensure

that. pubhc mterest is: safeguarded and to: }gwe effect: to the- salutary Ob]ect
behind the - enactment ofithe. NDPS: :Act, dhe . dec1s10n st necessarily - be

retrospeetively : applicable: -?'s:’-I-‘his,:af;.Geurt '-.in ‘Saujeev- Ve Deshpande (supra)

_perhap e-,:.did 1iot-think: fit toiconfitieror restrict -its-' iﬁterpretatie'n' of Section & of

~ the-NDPS-Act t0: futurexeases only This 1is ‘evinced from the fact; that whﬂst

everml—»i‘ng.Jt-ujels‘h?f{;wm-am Gupta’ Gupra); i 1t dehberately chese not to d1scuss
the doctrine of prospeeti!ve'feverm]siﬁgﬂet; alone tesott to'it. This censpleuous
sxlence in San_;eewwl)eshpan’cfea (supre) “as regards the prospec‘dve or
retrospectwe effectof everruhn“g Rujesh Kmvar Gupm (supm) has to'be borne
in mind and:given due deference As Enatural cerollary to the aforesald we see
vo- reason why we: shouldade‘vxateiﬂom the defaultrale of retrospeetmty and

instead,: :reson‘te ithe: dectrme of’ prespectwe ovemlhng Therefore, pending

cases; ifany, whwh were: mstttuted before the de01s10n of this' Court in Sanjeev

124.

% Deskp.’an-d"ée(;s‘.upra),'weuld"«dl-‘sfe-' be---governed’by the law-as clanﬁed by i,

' Artlclei 2001 .considerations. o the retrospectwe apphcabnhty of the

declslon in Safyeev v Deshpande (qupra)

Article 20(1) of the Const1tut1on of Ind{elre'ads that — “No_person._shall be

. convicted ef any: offence excem‘ for vwlat:on of a law in force at the t:me of the

commlsszon of rhe act char,qed as_an offence nor be subjected o a penalty
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greater than that which might have been inflicted under the Jgy, in force at the

the import of the words “law in Jorce at the time of the commission” is
eSpeciaHy important. It has been detailed by us, with sufficient clarity, in the

preceding paragraphs, that Judges do npf make law but only find the right law.

subsequent decision In Sanjeey y, Deshpande (Supra) answered affirmatively
and overruled the decision in Rajesh Kumay Gupta (supra). Following the
genera] rule, the exposition of law in Sanjeey Deshpande (supra) is requiired

to be considered as e right position of law from its inception, However, we
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fundamental srights--of .the: aceused, m the SpeC—IﬁC facts and attendant

- citc.,u-ms-tanees-'th—et.--iaeoompany_t—t—lite-z-present appeals.

125. Salmond m hiS acclalmed ‘WOI‘k on Junsprudenoe, is ofthe opinion that a judge
does not' m:—ike law and merely declaresit. Accordmg to him, whén a partiettlar
dCGISIOn 1s: overru‘led 4t 18 declared that the supposed-rule laid down in such an

3 - overrul'e'd 'deelelon-_:was -neve;: the" rtght law Smce, it’s authontatwe value is
C erased comp'letely, eny - inteftnediate transaction, desplte bemg made on the
stretigth of that sup@osed rule, wouid be govemed by the prmcxples estabhshed ‘

in the overrulmg dectston. |

C 126. A reﬂeetxon ef» thte proposmon lald dewn by Salmond was. ewdent in the |
deolslon of the Indeana Supreme Court, way back m ihe: year 1898 n Center
School- Tewnsmp Vi Sfate reperted in 150 Ind.MIGB., whlch dtscussed the effect
of the overrulmg of a deCISIOIl It was beld that a demswn of a court of Tast
resort s only an: exposttxon of Whatr the court “eonstrues the law to be”,
therefore, whﬂe overrulmg ? former demswn, the ‘court does not declare the
overmled «decision; to ‘be bad in law, but that it: was “never the Jaw”. The
overruling---would:beundteatwe‘ of--the- faot-that the court was’ simply mistaken '
in regard 1o the law in its former de0131on and it would have the effect of -

obl1terat1ng the former demsmn altogether However 1t Was cauhoned that

Criminal:Appeal No. 1319 0f 2013 | ° Page1510f189
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Z'Zg'e decisiops of g court of last resort, the authorities assert, are
; : _

1ot . aw. but are only the evidence oy exposition of what the
Court con trues the la 0 be, and in o erruli wer decisi
4 subsequent one the court docs not declare the one overruled
fo be bad law but that it never was the law,_and the co rEwa
therefore simply mistaken_in regard fo the law in it former
decision.  The first_decision, upon_the point on which it js
verruled, is wh _ literated. and the Ja as therein construed

onsidered as thou h it never existed nd that

.

This_rule_however is subject {0 the well settled doctrine that

couris will not so_apply a change made in the construction of the _
law gs jr was held to be in the gverruled case gs to invade what is _ L

onsidered v ed rights, or, inothey words, while as g general
rule, the law qg expounded by the Igst decision operates both
pProspectively and retrospectively, still, courts are required to and
do confine it in g operation so as not o impair vested rights, such
as Property rights op g ose resting on contracts express op
implied. Haskett v, Maxey, suprq, Stephenson v, Boody, 139 Ing.
60, :
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i Appeantitherefore; having. recewed the'money: through djudicial
_misinterpretation of the Taw, cannot be Successfully heard to deny:
_appetéelsright HHrereto Swhic ichvexistodin the'fi rst instanice, under "
the proper construction of the stapute whereby the legislature had

- declarediits will'in: respectito the disposition of the surplis dag

ﬂn d. 13 : :
| - (Bimphasis supplied)

127-:-'-'rhe-'-afdfémeﬁti—aﬁed:de;:"isi'ﬁh:reiterateg that any decision of a court would dnly

' “Be'anl evidence or an’ cxposxtlon of wht the court construes thc law to be and

thlS s preclscly why the ovcrruhng decmon would remove any authontatwc
?C"  yalue that the Gverriled decision might have had, even durmg the intervening
e driod: Cemer “Séhool Townshtp (supm) also clanﬁed that the vested nght if

‘ éifly, Which-is sought to Be protected as an excopnon to the retrospcctwc

apphcatlon of the overruling decision, must be real Thcy must be nghts of -

C« T property or. thosc founded on contracts, oxpress or xmphcd For example, saya

‘.
B Tyoa

nght has anscn ona contract or a transacuon n thc naturc of a contract whmh
is authorxsed by a statute and thc statutc concemcd 1s repcaled In such a

: "‘D_ sccnano’ a vcsted 1i ht Would emst mdcpcndcntly of the rcpcaled statutc It was

also held that the vcsted nght must bc somcthmg more than a noere cxpcctatlon :

-|{

hascd upon an antICIPated contmuancc of thc cx15t1ng law

128. Ttis obv1ous that in thc factual circumstances beforc us, cspeciclly in matters
of a crmnnal nature, the essence of the dcclsmn laid down in Rayesh Kumar

Gupta (Supm) could not be conmdcrcd to have bcen scparately cmbraccd in

Criminal-Appeal No. 1319 of 2013 - | Page 153 of 189
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129,

Criminal Appesl No, 1319 of 2013

A constitutional Bench of this Court in Rao Shiv Bahaduy Singh and Anothey
v. State of Vindhya Pradesy, reported in (1 953) 2 SCC 111 wag concerned with
the invocation of Article 20(1) with respect to a pré-'Constitution ex-post facto

law and held that Article 20(1) prohibits a] convictions or subjections to

penalty, after the Constitution, in respect of ex-post facto laws, 'irrespect_i_vc_of |

whether the same was a pcis"t-(jonstitufion ora pre-Cdnstitution law. Herein, the
Vindhya Pradesh Ordinance 48 of 1949, though enacted on 11.09.1949, Le,,
after the alleged offences in the case therein were _coinmitte_d, was made

retrospective and deemeq to have been in force from 09.08.1948. 1 was
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- therefore, urged that the: Ordmanoe was 4 “law in fprce” durmg the t1me the

~ offences were: eoxmmtted and Wouldmot be Hhit:by: Asticle 20. However, th1s

Court d1sagreed wr;h suoha oontentlon and saxd that to accept ~such an-argument
would ‘oe $0: glve a hypet~teohn1oa1 meanmg 10 the words “law in: force” it
were aeoepted then the; very purpose of Artlele 20 would be defeated since any
ex-post faoto law eould be glven retrospectwe eﬁfeot by the :legislatore 1o
overcome the mgouxs of Artwle 20, It was thJS Court’s opinion that Zaw in
force” must be understood as‘bemg thedaw in faet in: e}{lstence and in operation
at the time: of commission of the. offenoe as d1st1nct ﬁrom the law “deemed” to |
have-become operatwe hy wrtue of the power aof the leglslature to’ pass
retrospectwe laws* The relevant observatxons are reproduced Tercinbelow:

“IS. The next and the.only serious: quesuon that. arzses in thzs case

- is with referenceto:the. objections-raisedin reliance on-Article 20

of ithe: Constitution:. This: question. arises. ﬁ‘om the fact that the -

charges -as -against the two' appeilants, in’ terms, refer 1o the

offences committed as having been under thevarious sections of

the Penal Code as adapted in the United _States of Vi Vndhya

: Pradesh'by Ord:nance 48 of }949 This Ordiignce was'L as ed 0

flercile: CONENIS sion iofithe detsiena SUCh:

ence. ; unconsmt"tmnal Thz.s' cantentzon mzse.s' rwo zmporrant
questions viz. (1) the: -proper construction of drticle 20 of the
Constitution; and-(2) whether the various-acts in respect of which
the appellants-wereé: convicted constitiited offences’in this area only’
from the date when Ordinance 48 of 1949 was passed or were
already:so prio¥ thereto
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Rost facto law can be mage retrospective. as

- the commission of the offen

 Criminal Appeal No, 1319 of 2013

22. In thi‘s corinecz.’ion our_attention has been-drawn to the fact that
the Vindhva Pradesh Ordinance 48 of 1949 though enacted on
L1-9-71949 j o after the alleced offences were. committed was in

terms made zelrospective by Section 2 of the said rdinance which
Says that the dct “shall be deemed 1o have been in force in Vindhvg

Lradesh from 9-8-1945" , date long prior to the date of the

commission of the offences. It Was_accordingly suggested tha;
since such a lagw af the time when it Was passed was a valid law
and since this law had the effect of bringine this Ordinance into
foree from 9-8-1 949, it cannot be sqid that the comvictions are not
inrespect of “q law in force” at the time when the offences weye
committed. This. however, would be 9 _import a somewhat
lechnical meaning jnso th, rase “lawin force " as used in drticle

20._“Law in force referred to therein niust be taken 1o relate not

0alaw "deemed” t0 be in force and thus broyght into force but

regulate acts committed before the actugl passi
If can well be _Wrged that by such ety
ecomes the law in force at the time of th

et It is obvious that such d construction which nidlifies Article

20 cannot possibly be adopted.

23. It cannoy therefore be doubted that the phrase. “law in force”
<l L€ ay T~ _

a5 used in Article 20 must pe un erstood i

being the law in fact in existence and i

{0 have become operative b
Bass retrospective laws. s follows th

(Emphasis supplie'd)
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. 130. On the other: hand the isgue: 1n ques‘uen before th;ls Ceurt in Som Devra]bhal

Babubhai v. State of Gu_,ramt reported in (1991) 4:8CC 298 related to the

' msertlen of Section-304-B:to the P, 1860 w.e.f 1911 1986 wh1ch created a

new substantwe offence more stmngent than Sectxon 498-A- .IPC. The incident

.in questlon n’ the ease eeeurred pI'lOl‘ te,d19 1. 1986 and therefore the accused

were tried under Seetaen 498-A mstead of Se“ctten 304-«}3 since the1r trial under

the latter- prewsa.on would be h1t by- Arttcle 20(1) Whﬁe affirming the view |

" taken by the H1gh Court, it was. elaberated that it was Section 498-A which

was n the statute hook: when thetmeldentf occurred The effence pumshable

under Sectlon 304-B kttownes Jow death was mserted ‘mto the statute books

only -after the offenee had been eommltted Anether mdteatmn that a new
offence was “created” was that Sectlon 304-B rIPC 8 pumshable with a
minimum sentence of:seven: years wh1eh may extend o' hfe 1mpnsonment and
was tnable ‘by-a Court of Sessmn Whereas Sectton 4}98—A IPC 1s tnable by a

Magtstrate o,f the Pirst Class andH 13 pumshable fora term wh1ch may extend o

three years in addition to a fine, The relevant observattons are’ reproduced

below

“9. It ‘1S clear fromt the above htstoncal background that the

offence- of dowry death pum.shable ‘under Section 304-B of the

Indian Penal Code is'a new gffence | inserted in the: Penal Code,

1860 with effect from Noveniber 19, 198{5 when Act 43 of 1986

came into force The oﬂence under Sectzon 304-B is punishable

with o minimim Sentence of. seven years which may extend to life

imprisonment” “and" 35 tridble By Court” of Session.” The .
| correspondmg amendments made in the Code of Criminal

Criminal AppedlNo. 1319 of 2013 | . Page1570f189
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- Brotection afforded by
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under Section 498.4 which was in the statute pook On the date of
death of Chhava that the respondents are beine fried in the Coyrt
oI Magistrate of the LFipst Class, _The offence purishabple under
Section 3 4-B,_Inown _ ' ' €nce created
With effect from November 19 1986 by insertion of the proyision
n the Pengl Code, 1860 providine for a more stringent offence
than_Section 49 =d. Section 304-8 i5 , substantive provision

creating a pew offence and not merely a provision effecting a
change in Procedure for trig] ofa Pre-existing substantive offence.
uttention w t '

With the minimum Senience of seven vears' impris

ct done by them prior lo_creation of the new offence of dowry
eath. In nion,  this wouyl, clearly deny lo_them the

a
deg Ur_opinion, th Woulq _ _ _
lause (1) of 4 rticle 20 of the Constz‘tue‘iq;_z_

re, : 1€ olfence.
dowry death pro of the Penal Code. 1860

which reads as undey:

“20. Protection in respect of conviction Jor oj'__”fences.-—_- (1)
No person shall be convicted of any offence except for

death which was a simultaneoys amendment made in the dian

Evidence 4ct Jor proving the offence of dowry deas, The fact thay
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- the:Indian Evidenge Actwas so amended simyltaneously with the :
insertion of Section 304-B in the PenaZ ‘Code; 1860 by the same.
 Amendents: Aot is< another: pomrer in this dzrectzon This
contention is, therefore, rejected |
(Emphasis 'supplie'd)“

131. Another Const1tutronal Bench of thlS Court in Centml Bureau of Investzganon

v. RR. K:shore reported in (2023) 15 SCC 339 was faced with the issue

whether the declaration - of Section 6-A of the DSPE Aet 1946 as

'unconstltutronal by the Judgment rendered -m Subm-maman Swamy W

| Dzrector, Centml Bureau of Investzgetwn and Another reported in (2014) 8

SCC 682 led 10 the creanon of 3 new offence, wlnch had the effect of cauemg
:mphcatrons on the fundamental nght guaranteed under Artlcle 20(1) of the

Constitution, and also whether the declaratlon of unconstltutmnahty must be

: g:ven prospectlve eﬁect Thls Court held that the declaration of Section 6-A as

uneonst1tut10na1 would not have any 1rnphcatlons as far as fl:tr;darnental rights

are eoncerned since: the prowswn purely related to a procedural aspect.

Furthermore, since the declaratlon of a prov151on as unconstxtuuonal goes to the

root of it and makes it void ab zmtzo and non-esr 1t’s effect would be

’ r_etrospectwe in nature. Jo. declarmg so the Bench elaborated on the followmg o
. aspects '

i.  First, that under the ﬁrst parl; of Art1cle 20(1), it is only the convrctxon

or sentence for any. offence under an ex—post facto law that is

prohlbrted It would be highly-unjust, unfair and in violation of human

Criminal Appeal No#1319 of 2013 ' o - Page 159 of 189
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ii.

rights to punish » person under anp CX-post facto -law for acts or

omi_ssions flﬁat were not an offence when Committed. The -Bench
agreed with the position taken in Rao Shiy Bahaduy Singh (supra)

that the term “Jay in force” under Article 20 must be taken to be the

a case where an enactment was repealed or revived but the situation

Dertained to the declaration of 4 statutory  provision as

unconstitutional, Therefore, it cannot be said that any right or

‘privilege was acquired on the basis of the provision which came {0 be

37. Clause (1 ) of Article 20 of the Constitution consists of two-
paris. The first part prohibits any law thyy prescribes judicial
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. pum?hmem forviolation of: law with rezrospegcnve eﬁect Clause,
(D) of Ariigle 207 f e Constitution: doestnot: apply ‘10 civil

habzlny, as dzstmgm.shed from punishmernt’ “for a criminal

urther, .hat S roh_:‘ ited is_conviction or Sentence
offenceunder-an expost. w; albeit the trial itself -
is not prohtbzted [ ]

' 38: The right. uuder f irst.part of: clause (b ofArtzcle 20 of the
. Congtitution:: is. e very -valuable - vight,- which ‘must be

safeguarded and protected by the couris asitisa constitutional.
mdate. The. Qonsmutwn iBench of this, Cotirt in Rao Shiv
3‘?171"1@' ingh-v: State of Kindhya Pradesh: [Rao: Skiv Bahadur
e of Vindhya. Prodesh, (1953) 2.8€CH1T : 1953

,_‘__‘8] SRRy hzghhghted the prmczple _underlying  the
prohibition. "by relying - ypon. Judgment -of. Willes, J.
in. Bhillips, v.Eyre {Bhillipsy. Eyre, (1870):-LR 6 OB 1 at pp- 23
and 25] and of theUnited States. Supreme Court
in: Caldervr~Bull»_{ Calderv Bull 1 »L Ed 648 at p 649 3 Dall

30 Rao Shw ’ﬂakadur Smgh [Rao Shw Bahadur. Singh y. State -

of dehya@‘Pm'desh (1953) 2 SCC 111 : 1953 SCR 1188]

" pbserves that the language of clause (1} ofArt:cle 20 of the

Constitution’is: wuch wider-in terms as the prohibition‘under the

‘articleismot-copfined: to the passing of validity of the law, and

that fillest-effect must be. given: 10 the actudl-words used and
what- they convey. Accordingly, the decision Hiad struck down
Vidhya Pradesh Ordinance 48 of 1949, which though enacted
on.11:9:1949, had. postulated that the provisions would deemed

' torhave.comeinto force in: Vidhya Pradesth-on 9-4-1948, a date
_ priorto the-date.of commission. of ojj’ences niterpretin the e

' rdmdnce

mot aw m force zt _waﬁ-'--:-e-ld h t
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the Constitution [n the present case, we need nop examine
. When an’ offerice is 4 continuous offence, an aspect and matter
of ¢onsiderable debate.] -

“6. Effect of repeal — Where this At or any Central
dct or Regulation made afier the Commencement of

s det, repeals any enaciment hitherto made or
hereafler to be made, then, ynless a different intention,
dbpears, the repeal shall not— -
(@) revive anything not in Jorce or existing at the time
at which the repeq] takes effect; or

(®) affect the Drevious operation of ary enactment so

repealed or anythin :

dul

() alfect_any riehr privilege, obligation or lighility
acguired_gcieryed ortneurred under gpy engctment so
repealed; or I S .
(d) affect any penally, forfeiture o punishment
‘incurred in respect of any offence committed against
any enactment so repealed; or - |
(¢) affect any investigation, legal proceeding or
remedy in reSpect of any such righs, privilege,
v, penalty, forfeiture or. punishment

‘obligation, ligpil;
as aforesaid:

~and any such investigation, legal Proceeding  or

* Criminal Appeal No, 1319 of 2013 Page 162 of 189
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ls-ii The haclcgrennd and ccnte:;t'unde:r .whilch weareexanumngthe a_ppl__ieahility :

of Article 20(1) to the facts of our case are duite different and distinguishable.

We are. ot ccncerned W1th a snuatlcn where the 1eg1slature ox a'ncther

competent authenty had once enacted a prowsmn/mle wherem the- dealmg of .

' i; : -- substances cnly mentmned in Schedule I cf the NDPS Rulcs would constitute |
an offence and the same la l ter came to be sub sntnted with a prcwsmnjrule which

| stated that‘ the dealmg in of all substances mentmned under the Schedule to the
Act wculd also ,ccnstxtute an’ cffence under Secﬁcn 8 It is just that the position
cf law was. assumed to be $0, m Rajesh Kumar Gupm (supra) hcwevcr, that

| ccnclu51cn was expreSSI; declared ag wrong n Sanjeev VDeshpande (supra).
he three-_]udge Bench m Sanjeev v Deshpande (sapm) whlle overruhng‘
Rajesh Kumar Gupm (supra) went to the extent of saymg that Rajesh Kumar

!

Gupta (snpm) 1gnered the mandate cf Secticn 8(c} cf the NDPS Act and that it

- Was wrcngly dec1ded Thelefcre, the mtentlcn of the leg1slature along withthe = -~

.)E'

true nnpcrt and meanmg cf Sectlon 8(c) read wnh the relevant rules was always
that the deahng m cf any psychctropm substance ment1cned under the Schedulc :
" to- the Act in ccntraventmn cf the provisions of the Act. and Rules framed

lihereundcr;-.must necessarily he pumshed The ccnslstent line of declsmns of

Criminal:Appea¥No. 1319 0f2013 | ~ Pagel630f189



133.

this Court, as elaborated by us in the preceding;parts-of this Judgment, which

pre-existed the decision in Rajesh Kumgy Gupta (supra) and which also
Support the conclusion reached by Sanjeey V Deshpande (Supra) and by us,
Serve as a testament to the undoubtec_i position of Jaw contained in the NDPS

Act and its Rules, in this regard. -
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134, The Blackstoman -theory also lends: greatk support to our oonolusxon since it
underscores the principle that-it s not:the function: of the court to pronounce a
“new rule” . but to - mamtam and:-expound.-the- #old: one”. Therefore the
overrulmg of a.decision cannotsbesequated..to-..the creation of a new law. The

- correct princ-ipie of -law .is merely. clarified and:applied - retrospectively.
" Therefore' in the circumstanoes«of the-instont .-ease, it cannot be said that anew |
offence was “created” subsequently. It is: to be- consxdered-as-alwdys lsave '

.'D existed. The ..offenee-,onderr..SeetidnsaS .-aseexpounded in:Sanjeev. VDeshpande

| (supra) was not introduced out:of thih.aix and it: cannot be’ saad that-its’ emstenoe

- as construed in the aforesaid’ decmon was: undemably absent from the soheme

. of the provisions under the NIDPS Act “Wee haverelaborated: with sufficient -

C - detail, by.;evcn_ exh&ust-ively-'.andaoonsei'e;ntiously--dlseussmgf'she Articles of the
Conventmn of Psychotmpic Substanoes; 1*9-"2-=I-='-fwh-ich'--lﬁotivated- the enactment

| of the NDPS: Act along with the object of the NDPS-Act-and concludmg that it

' _’%’ woul‘d-‘.be a-grave errorto-assume that'the 1aw-=-was- ever otherwise.

135 Moreover, oonslder a sduatxon wherem a' eertam statute or prov1s1on 18 declared | |
to be unconstitutional byI this:Court- for being wolatwe of Art1cle 14 of the
Consutuuon but:with prospeetwe effect.- Can 1t be argued that the actions
undertaken on the: bas1s of that aunconstitutional prowsmn or leg1slatlon, until

" the date of the judgment, would_be open to being ohallenged for also being

' Criminal Appeal No: 1319 of 2013 Page 165 0f 189



WwIong: proposition of law, Therefore, the retrospective overrulihg of the

decision in Rajesh Kumay Gupta (supra) cannot be faulted with for being
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. -.-.pejﬂding.smaﬂ:e‘xsmuld_b'e&eﬂi@dgéﬂ-ﬂaﬁ'-t;he5_bj;a§i,;85f0'f-1.:he coﬁec_t interpretation of

~lawas declared in.Sanjeev ﬁbés‘hj}mﬂeﬁ (Supra).

136. The -decisions of -this:--'G'ouet'--r-in-%R-?xv ‘Sﬁiii‘-éﬂahaﬁdm; Singh (supra), Soni

) Devmjbhaz :Babubhai (supm) and-R.R3: K:shore (supra) -would not in any
manner be an unped1ment to thie-above cenclusmn since — Fxrsr in Rao Shzv

Bahadur Singh:(supra); it wasmpmed that the’ expresswn “law'in force” maust

:j__'% be. understood as being thelawin facthn emstence and in operation at the time
of comm-is-sien—:of:the'noffence?as'r.d1,sf_tmet¥~from-therlawv-“dee;:r;ed” to'have become

operative by-virtue' ef-i-ithe pjeWer-fdf i:heil"efgismu’re Ito :-pas's retr_ospe'ctive laws.

_ .The' sa'-me" is ‘i-napﬁ-ﬁeéible".'»'lii_ereiﬁ*-siii&ef‘;":"(e)'We‘" are"nof .'dea'li'ng thh a situation

' C_ o ‘where the leglslamre ‘has mtreduce’d A NEW offenee whwh is sought to be.
' retrospeetwely enforced and’(b) the- Werrulmg of a deGISIOII and the declaratmn
of the right meaning of law is not attributed to the provxslon by the overruhng
3 court through'a “deeming fiction™. -The.everrl,_ﬂmg' decision only mirrors what
S 'the lawmakers =Wanted"thef 1awi=!-te" Beﬁ'*é;ﬁd*‘v@?heit‘ it always was. Thexefore, it
cannot be dlsputed that the m’cerpretatmn gwen in the overrulmg dGCISIOIl was
1nfa111b1y the “Iaw in force” at all ies. Second!y, 1n Soni Devra]bhaz B
Babu_bhmi:'(s-upm) it was' apparent that the offences were traceable t0 two

different provisions, the latter of whlch createda d13tmct offénce and entered

into the statute books much latef in tiine. Therefore, it could be said W1thout
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any doubt the_it_ a new offence wag “created”, 7; k{rdly, In R.R.; Kishore (Supra).
it was reitex;ated thélt 1t was 6n1y the conviction or sentence for any offence
under an ex-post facto law that is prohibited under Article 20(1 ). The overruling
of a decision cannot bc equated to the €nactment of ap €X-post facto law,

especially when the interpretation given to the statute/pro'vision. in the

137. We find it necessary to reiterate that acquittals which have already been
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e.An offence was;mt made, we: weu}d hawe, W1thout an: 10ta of doubt leaned in

favour Q:f.fthqs@g’mattexse-vbzangsrcconsxdaxed and the convxctlons also bemg re-

: exa&ﬁne‘d-;;in;.';lighti of: _athe'a.c.laf-iﬁcatien;,gWen i -thc subséquent -decision.

However, press:nﬂy, the simationnotbeing: such we do.not wish to subject any

accused who hastbeen-acquitted, to tridl-again.

138. In. Sommya (suprq) thls Court had. émphasized...that_ it pén-not be-sai'di.that___the

. past actions would be: validated:-when; the doctrine of: prospectwe averrnling is

resorted 10, 'Ihexefore,. the.idea; m-not..m_.: declarg all.the actions, that.were.,_wlcen

trary tolaw or in. pursqanee of anupconstimtional provision as valid, but to

save tho.se ti‘-ansacf;imgs;gn' a_;}a,._a-_lamg;e.o.f-cons,_l,der;auons Similarly, if the accused

“before ushad been. aﬁguxtted directly aga consequence of the decision in Rajesh

Kumar. Gtgpmﬁ(supr;a),,; Ahe same ,,.,_c_amiot “be. ‘,--said -to .have been made in
accordance withlaw. Although, We have expressed our intention to not dlstmb
any acqu;t__tgl;,ma@q;;n_ the _}}@St,\--rwhlﬁ;?h “have.attained -finality, if-the accused

persons. before us. were. acquitted. by. the -respe.ctiué- Trial Cou:rts- due to the

_ mterpretatlon gwen 1n Ra;esh Kumar Gupm (supra) a;nd after an’ exannnatmn
of materlals placed on record WE we;c satxsﬁcd that the accus ed before us were.

| mdeed guﬂty ofthe: foence thh whloh they were charged We: could have held

them “techmcally gullty” of the offence under Section 8 of the NDPS Act.
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139. This concept of “technica] guilt” found mention in the-decision of this Court i

Food Inspector, Calicuys Corporation v, Cherukatti] Gopalan ang Another
Teported in (1971) 2 SCC 322. Here, the issue was whether the respondent

running a tea-stall could be said to have “sold” the Sugar to the Food Inspector
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%; 140.In Cherukaml Gopalen (supra), -'-this.- Conrt did: ngt:;..,set;:.as_ide_.-_ the'ord‘er'_.of -

R S b —————

Cwass pan article:of. food:1 and in; view.of the: concurrent findings: of:”
“both the courts that it was ‘adilierated, the respondents have.”
conrravened Sectzons 16(1)(a)(;) of the Act. Hendg it ust:be held:

res ' cally_guilty of. the offence w:th

(Emphasis supplied)

acqmttal wh1ch was passed in favour of the accused but at the same txme,

streamlmed the pos1tmn of law in that regard and only set aside the order and

‘ judgment of the ngh Court: Along smmlar hnes, wh;le we: are reframmg from

. dxrectmg that the orders of acqu1ttal Gf any) passed due to the d801810n mn

Rajesh Kumar Gupm (supm) be dxsturbed in so far as-the. accused person‘
beforeus.are. concerned at would have been. apprepnate to-declare them to be
techmcally gdrltyaof the effence under Section 8 of the: NDPS Act, had they

been. acqultted However, what has been brought Qub- frorn the facts of the

appeals be’fore us, is that the accused persons were not acqmtted but dlscharged-

' due 10 the decrsmnrm Rq;esh K umar Gupm {supra). Therefore, there arises no

occasron for us to hold them techmcally guilty: of -the: offences under the |

provisions of the. NDPS. Act that: they Were: charged wrth At thrs Juncture the
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obvious next step would be for the trial qua all the accused before us to be

commenced in accordance with law.

i The scope of Section 216 of fhe CrPC | .

142. Section 216 of the Crp( reads as thys:

“216. Court :ﬁdj} alter chiirge.m

{1) dny Coure may alter or add to any _charge at any time before
udgment is ny: : '

(2) Evefj) such alteration or addition shall pe vead and explained
to the accused, _ ' o

(4) If the alteration or addition is such that Proceeding

immediately with the irial is likely, in the opinion of the Court, to

prejudice the accused o the prosecutor gs aforesaid, the Court

may either direct a new trial or adiourn the trial for such period
- @5 may be necessary,

(3) If the offence stated in the altered oy added charge iy one for

the Prosecution of which previous sanction is neceS.S'dij, the case
shall not be proceeded with until sych Sanction is obtained, unjess

Crimina] Appeal No, 1319 of 2013 Page 172 of 189



iy,

,EWWJM -E . IR o b e R IR A e e

oo

sanction:hasibeen: already.c obtam‘ad forsa prosecuneh on the same;
facts as rhose on whzch the alrered or added charga i founded~

(Emphas 1s supphed)

N

143 Under thrs prowsron, any Courr 1s empowered to “alter or’ a 710, any charge
framed against the accused, at any time before the Judgment is pronounced
'P"er'e'fdre i otiter time: hnirt 1s Yot i . the power conferred upon ‘the Courts .
canrror be’ exfercrsed after s d‘ecrsron is. pronounced in the matter Although the ._

i provisron ‘does’ not expressly provrde For the’ stage of the trral aﬂer whrch the
“power’ “gnder "*Secnon 216 CiPC can “be’ exerclsed yet logrc and- rati.onale |
- obviously téquires'it to’ be exercrsed aﬁer a charge has Been framed by the Tr1al
Court under Sectron 228 CrPC For 1f no charge has been framed there arises
{; | 'no occasion to add or alter it As 2 natural corollary, 1f an accused has already

| beendrscharged 'anaer‘ ‘Yaction 227 CrPC 1o apphcatron or actron under :

“Section zrizﬁz-crpc would be maintainable.

=3 144, The Coutt may alter or add to any charge. cither upon its- own,,motiOn or on.an

application by the partres concemed Therefore, such a power can be. invoked

by the Courtsyo moto as well Thas gower under Sectron 2l6 CreCis excluSWe o

to the. concerned Court and 0o party, can seek such an addrtron or alteration of
charge as a matter of right by filing an apphcatron 1t would be the Trial Court -
_ whrch must decrde whether & Proper. charge, has been framed or. xnot, at the

»

aPP‘?EEiﬁFS_,$F%E§R;§ the -,.tal;?}l:,_-;Qg a .Fronslderanon of the- broad probahrhtres of
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145. Thi

Herein, charges were framed against the appellant-husband for the commission
of offences punishable under Sections 498-A and 323 1PC, Durir_lg the
pendency of the matter, the informant wife hag filed an application under

Seétion 216 CrPC for framing un additionaf charge under Section 406 IPC

* against both the husband and the mother-in-law o the ground that there was

i First, the-test for exercise of power under Section 216 CrPC s that it

must be founded on the material available on record and therefore, it
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. can be onthe basas of. ﬂae cemplazat or‘the EIR,cr other accompanymg

' _'documents OF: matenals braught on record durmg the course. of the

trial. The charge which has been framed by the Trial Court must

therefere be1i m accerd wn:h the matenals avaﬂable before ‘him.

. .,Secondly, the pcwerf must: not be- construed m a restrlcted manner to

mean that unless ewdence hias” been let m the charges that have
already beeri framed’ cannot be altered The Court is empowered to

change or alter the eharge ﬁamed 1f 1t ﬁnds that there is & defect or

' that"éer'dethiﬁg':has‘heeﬂ'-"leﬁ-.;‘ddf'-ln-'-the= .crdexj-fradung_ charge.

- Tktrdiy, it 1s ebhgatery«fcr the Court to ensure that 0. prejudlce is

caused to-the accused due to the. add1t1on or alteranon of charge The
accused must be mfcrmed and made aware cf the new charge as also
the case agamst him so that he can understand the defence that can be

led on his behalf.

The relevant cbservatlons are reprcduced herembelow

trial. Tt cai }aZSOI be dbne'af any Ctitne beforée pronouncement' of

judgment. It is not necessary to advert to each and every.
czrcumstance Su w'e tzo*"a'---'-z«-"-- o ; "'ot m ed a char 2 .

zon to add g
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ce has been et i rges alread
Lramed cannor be altered for that is not the ZUrport of Section 2 6
CrPC. ' ' '

!
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o 'bf;’ei-@hargéig@,ﬁ ‘be-done=Such ?mﬁt@j\ial}brgjlght Qn-get_;‘ord must have a direct

nexus -with=i:he'i-ingredienis'oﬁﬂiefaﬂe“ged offerice. This Couirt cautfo‘ned' that the

power -under this -provision. must Jbe-exereised judiciously and observed as

follows:’

since. AdAition of

i

ofu'charge merely commernces the trial ‘for the
additional charges, whereupon, based on the evidence, it is to-be
determined “whether the dectsed 'may be convicted for the
additional charges, The. court must exercise its powers under
-Sect‘ion-"2'1'-’6j-u'di’éiou;s‘ljii'-hﬁci'?éf"n;?ﬁréithd-t no prejudice is causell to
| | the accused and that he is allowed to have a fair trial. The only
: conslti:‘_aém;on'i‘k'e'Murtﬁs;jpbwen‘:i&Tﬁhaﬁ-ﬁejudiéeﬂ likely to-be caused
‘% ' to the accused by the addition or alteration of charges. Sub-section
.(4) accordingly - prescribesthe approach’to be’ adopted by the
courts where prejudice may be caused.” o

~ (Emphasis supplied) -

a.  Whatis the meaning of the expression “alter” occurring in Section 216
CrRC. BT | |
147. P. Ramanatha Aiyar inhis LawLéxicon (6% Edn) defined “alter” as “to make

a change in;:1o: modify; to vary in some ‘degree”.' “Alteration” is defined.as a
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148,

“change o substitution of one thing for another”. . Further, it hag beeri

elaborated that the term “alter” is to pe distinguished from its Synonyms i.e.,

“change™ and “amend”. To change Something may import the substitution of

uddition to gng a[teraz_‘z’on of a charge or charges implies one or .
more existing charge or charges. ” '
(Emphasis supplied)
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Therefore, 40 alter aTohange would be toi vary an exlstmg charge and’ make a _
dlfferent charge. Hence, when the Court exercises its power: under SBCtIOIl 2] 6 '
either. on 1ts own motion or o1 AN apphcatlon made by the parties, and “alters”.
a charge, 1t would be necessary ‘that the existing;charge be vaned and a new

-oharge--b.e ma,-de. In-the._.msj;en_t eqse,..in_.Crirninal Appeal No, 1319 of 2013, t:he

Trial Covrtin 1ts order dated 30.11.2006 had. held,-that:‘ thefcha‘rge?ﬁ'-amed, by his

: predecessog'--for the. offenee under Sections. 8, 22. and. 29 of the NDPS Act had

not been made out and that the case of the accused hadtobe a ease under the

D&C Act whleh would be tnable by the Metropohtan Maglstrate In Criminal |

Appeal No.. 2’72 of 2014 agam, the Trial Court in its order dated 17. 04 2010

smularly ‘held that the offences under Sectlons 8 and 22 of the NDPS Act were

_ not made out and the matter would fall W1thm the ngours of the D&C Aet

150..

I-Iowever, if careful: attention s paidito the orders-of the Speolal Iudge in both' :

" the.appeals, it cannot be said that~thoy have exercised their power under Seenon

,216 to “alter’” the charge of the aceused persons We sayso beeause the cliarge

wh1ch exasted under Sectxons 8 22 and 29 of the NDPS Act in-Criminal Appeal

No. 1319 of. 2013 and under Secnom g and zz of the: NDPS"Act in Criminal’ |

' Ap‘p_eal No, 272:of 2014 respectively were: not yaried.-and -a: different charge

under a- speen‘ie pl’OViSlon of the D&C - Act ‘was not ‘made. In such a
cncums_tance, ineffect;ithe Spec::al Iudge had d1seha1:ged or deleted the charge

of the accused persons 'under the NDPS Act in both the appeals.
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b.  Whether charges could be deleted or the accused be discharged, under -
. Section 216 CrpC, |

152. In a recent decision of thig Court in K. Rayi v, State of Tamiy Nadu and

Herein, severai adcus’ed v?ere chargé—sheeted- under Sectiong 147, 148, 323,

324, 307 and 302 of the IPC_res_pe_c_tively. The respondent 0. 2 - accused filed

Criminal Appeal No. 1319 of 2n3 Page 180 of 189



alscmghhgh&%sithatlthasbecememutmepractw;fortheam

observations are as thus:

O P R R

ysed:to. file an. . | _

application under Section 216 C1PC after their apphcatmn for discharge under

Section 27 CrPC1s d—isinisséd,' sometimes in ignorance of the law but also on

otherr'b'éc'ééio?ri's with the sole intent of derailing the trial. The “relé{{haht

“7. From the above conspectus of events, it clearly transpires that
- the:Respondent Ne:2 after havingfailedio-get Himself discharged®
from the Sessions Court as well as from the High Court in the first
round of litigation, ﬁiﬂ-:&dz:-a@r;;.ath;ep:mexa_tiou& appﬁ@gﬁanébefar'e"---'the' =
Sessions Court under-Section 21 6of Cr. P.C., after the framing of
. charge. by, the.Sess iom--_.Ca:a;-ﬁt;-z-fommod#i cation:of the charge.The '-
Sessions Court having. dismissed the said application, the -
- Respondent No. 2:preferved thé: Revisional Application beforethe.

_High Court. under Section.397 and 401 of Cr. P.C. The High
Courtin-its-unusialyimpugned:order; discharged the Respondent
No. 2 (4-2) from the charges levelled against him, though his

. eqrlierapplication seeling «discharge was alveady dismissed by, -
the Sessions Court and g:oriﬁrmed by the High Court and-that

5 -_p_osieﬁbnf'h"ada-iaﬁ&z-i-ngdﬁﬁaliﬁga[...] . S B
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L0 _say that sych practice is hiohly deplorable. and if followed =

should be dealr wit, sternly by the coyrts

'ﬁied_ before the ngh Court was also disnﬁ_s."sed_but.w_ith the observation that “jt
is open _td the _appl_ic_a'nt to move an'_applicatjt)n for aiteréfidn of .charge under
_Secﬁoﬁ 216 CrPC before the Trial Court”, .C'ha.r_g.es. w_ére ﬁ'améd'_against the
accused under'Sections 498-A, 304-B, 323 ipC and Sections 3 and 4 of the
Dowry prohibition. Act,_ 1961. Aftgr__the evi_denc_e: of_I;W~1 was recorded, the

accused moved .an'app_ll-_icaﬁon under _Sé_ctibn 216 CrPC for alteration of charge
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: Sectmn 216:CrPC. 1t Was added that a charge once framed 11: must lead either .

to an acquittal or conviction at the end of the tnal and charges cannot be
‘ pen{ajtted to be deleted mid-trial. The relevant observations are reproduced

hereinbelow::

1] arent that_"he"' oubt mayv.
: ) Pro nou ced but\

2017, wherein” th;' [ n.f

. revision is ﬁnally d;.?pbsed"of‘wwh*a ‘dlrecti@n-afhat in'Cise, the

revisionist is aggneved with regard to.the framing of the charge

as on”ddte,” Hemay “file an approprmte -application at the

_ appropriate stage when the evidence is to be prodiced with regard

C to the alteration.of charge: and in.case, such an. application i fi filed,
' o theSame Shiall be hear’d and ‘decided in' accordance with law aﬂer :
hearmg all part:es concemed

10. The charge has. been fmmed against the accused by | the court
below under Section's 49824, 304-B,'323 IPC and 3/4 of D.P. Act.

: D . The evidence of PW-1 Vibhuti Bhushan Garg was recorded on
R - 1.9.201710 09:5.2018 and Fiereafier the present applzcatwn under
‘:. ~ Section 216 Cr. P.C has been fi f led for alteration of charge yevs

'Sect:on ?I’SC}‘ PC zta"""'_'\ean-"-‘-‘""":-'7-' > thist thisis a pra
isthus, tated.t.f the may-be discharge
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and said order hag attained finality..

XXX Xxx xXxx

L am in agreement wisy this conclusion,
the_deletion of a_charee of _conspirac

permissible under é.ecfion-

ramed. must lead 1o either _acquittal op conviction_ar the
co ncly._s*iorz_' of trial Section 216 of the Code 'dogs_ NOL permit the
deletion of the sqme Subsequently, Delhi High Court iy the case
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In both the appeals before us ie. Cnmtnal Appeal Nos 1319 0f 2013 and 272 |
0f 2014 respectwely, the Trial Courts vide thetr orders dated 30.11.2006 and

17.04.2010 have in-effect deleted the charge framed for the offence under the

-provisions of the NDPS Act and then transferred the ﬁle to the Court of the
: Metropolitan”Magistrate” for proceedtng iy dccordance with the prev1sxons of

the D&C Act, wﬁhout arrivmg ata’ decision to acqmt the accused as regards

the charges already feamed under the provisions of the NDPS Act. The same 18

) '1mpermtsS1ble under the scheme of ouF criminal proeedure code and both the

- Trial Courts could be'said to'have comrmtted a grave error while reachtng the

conclusion that as the offences were niot tiiable by ther_n, the case should be

transferred to the couit-of the Metrd})gdl‘itan'Magistfate respectively.

: C‘ONCEUS‘IGN

. It cannot be said that the dealing in of “Buprenorphme Hydrochlortde” would

‘ not amount to an offence under Sectton 8 of the NDPS Act owmg to the fact

y that the Sald psychotropte substance only fmds mentton under the Schedule to

' the NDPS Aet and is not hsted under Schedule I of the NDPS Rules There

exists nothmg to mdtcate that Rules 53 and 64 of the NDPS Rules respectlvely,

are the govemmg rules in the1r respeetwe Chapters, more so, when the language '
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157. All the psychotropic substances mentioned undey the Schedule to the Act have

138. There arises no occasion for us to declare the interpretation given to Section §
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to dlscuss the dectrme -0f prospectlve everruhng let alene resort to 1t Thls

. consprcuous sﬂence in.Sanjeev Deshpande (supm) as rregards the prospectwe
or retrdéfpective- cffect.-to-f-:eﬁermlmgc;ﬂdjesh; Kumar »-Gupta “(supra) has to be
borne inmindandigiven’ due deference Asa natural corollary to the aforesa.rd
we See DO Teason. why we.should deviate frem the default rule of retrospectmty

.and instead, resort:to -thes,doctmne-’:efprosp'ec’tive overrful'irrg. Therefdre, pending

£ases, ifany; Whrch Were. mstrtuted before the decrsron cf t.‘ms Court 1n Sanjeev

C L T Fh AR tin Sanjee

V. Deshpande (supm) would also be governed by the law as clarrﬁed by 1t

159. Furthermore, the: rcfrospcctwe‘ appheatron of the drctum in Sanjeev V.

. Des-_hpandez(supm}wculdrnct giveriseto any 1rnphcatrcns as regards therights

cfthe acoused spers-oﬁs?euﬂ_‘dcn‘fr" iele20(1) -of:'theﬁ-Consfituficn:_ Thiis is because
whrle cverrulmg the- decrsron in-Rajesh Kumar Gupta-.(supra);-' the decisicn in
-Sanjeev V. Eeshpande (supm) Has-only: cia:nﬁed the: 1aw as it stood from its
inception and grven true effect to" the meaning assrgned to the relevant
..provisions of the NDPS Act and the Rules thereunder by the 1awmakers The
same cannot be construed as creatmg a new offence Addrtronally, the
overrulmg ofa dcclslon carmot b_e equated to the enactment of an ex-post facto

© law, espec1ally when the 1nterpretat10n glven to the- statute/provrsmn in the

{ atron of
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the provision in question such that jt was completely unforseeable It cantiot be
Teasonably argued that the indiscriminate dealing in of substances which are

only mentioned under the Schedule to the NDPS Act and absent under Schedule

. Tofthe NDPS Rules, was indubitabiy legal and allowed by the legislation, prior

to the decision in Sanjeev V. Deshpande (Supra). .Therefore, there remains no

doubt in our minds that giving retrospective effect to the decision i Sanjeey

160.

161.

Kumar Gupta (Supfa) and have attained_ fnality, would not-be unsettled in light

of the overrulin g decision in Sanjeey V. Deshpande (supra) or the observationg
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aecused persons wh11e d1sposmg of an: apphcatlon under Sect1cn 216 CrPC o

ThlS S somethmg not perrmssﬂ:ale wﬂhm our cnmmal procedure and the ngh

Court .unfortu—nately failed to take not_1ce of this aspect.

162, In view of the law expounded by us, since the accused concerned in both the
| appeals were not acqmtted in their respective tnals we dxrect that they be tned
by the- concerned Spec1a1 Judge, NDPS, in accordance Wlth law. The Trlal
Courts are du‘ected to proceed with the trlal and conclude 1t expedltlously
O

(; 163. Wlﬂ‘l. the. aforesaid: dlrect1ons, we allow both the appeals filed by the appellantS'

and set aszde the impugned orders passed by the High Court

164. We direct the,;Registry t0-send one copy each of this judgment to all the High

Courts. |

C

165. Pending -appl-icetionﬁs), if any, shall'stand disposed of.

 (Manoj-Misra)

| New Delhi; -
17 April, 2025.
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