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IN THE HIGH COURT OF DELHI AT NEW DELHI

CrlMC No.  OF2024
IN THE MATTER OF:
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¥ IN THE HIGII COURT OF DELHI AT NEW DELHI
RESERVED ON - (12.12.2024
o PRONOUNCED ON — I7.03.2025.
+  CRLM.C. 6572/2024, CRL.M.A. 25124/2024
SUDESH CHHIKARA L Petitioner
Through:  Mr. Jaipal Singh, Adv.
VCISUS
STATE (GOVT. OF NCT OF DELIHI) AND ANR ... Respondents
Through:  Mr. Hemant Mehla, APP for State.
Mr Kanharya Singhal, Amicus Cunac
along with Mr. Ujwal Ghai, Mr. Pulkit
Jolly and Ms. Tamanna Agarwal,
Advs.
Mr. Baljit Singh, Adv. for R-2.
CORAM:

HON'BLE MR. JUSTICE DINESH KUMAR SHARMA

JUDGMENT

DINESH KUMAR SHARMA, J :

The present petitton has been filed under Section 525 of the Bhartiva

Magrik Suraksha Sanhita, 2023 (herelnafter referred as BNSS)

challenging the order dated 07.06,2024 passed by the Additional Chiel

Metropolitan Magistate (ACMM), West Delhi in Case M- 1772024

titled Baljeer Singh vs. Sudesh Chhikora, Learned ACMM wvide the

mmpugned order, upon a transler apphication filed by Respondent no.2,

ransferred the compiamt case beanng CC No. 68952019 from the
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IN THE HIGH COURT OF DELHI AT NEW DELHI

RESERVED ON - 02.12.2024
PRONOUNCED ON — I7.03.2025,

Yo
+  CRLM.C. 65372/2024, CRLM.A. 25124/2024
SUDESH CHHIKARA ...Pettioner
Through:  Mr. Jaipal Singh, Adv.
VETSLS
STATE (GOVT. OF NCT OGF DELHI) AND ANR .....Respondents
Through:  Mr. Hemam Mehla, APP for State.
Mr.Kanhaiya Singhal, Amicus Curiae
along with Mr Ujwal Ghai, Mr. Pulkat
Jolly and Ms. Tamanna Agarwal,
Advs.
Mr. Baljit Singh, Adv. for R-2,
CORAM:

HON'BLE MIL JUSTICE DINESH KUMAR SHARMA

JUDGMENT

DINESH KUMAR SHARMA, I :

L

The present peution has been liled under Secuon 528 of the Bhartiya

Nagnk Suraksha Sanhita, 2023 (hereinafter referred as BNSS)
challenging the order dated 07.06.2024 passed by the Additional Chiel
Metropolitan Magistrate (ACMM), West Delln in Case M- 17/2024
utled Baljeer Sinmgh vs. Sudesh Chhikara. Leamed ACMM vide the
impugned order, upon a transfer apphication filed by Respondent no.2,

transferred the compiaint case bearing CC No. 68952019 from the
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courlt of leamed MM-07, West, Tis Hazari Court to the Court of
learmed MM-02 (Mahila Court), Tis Hazari Courts, Dellm wherein
another connected matter bearing MC No333/2020 was pending
adjudication between the panies.

2. Shomn of the details, Respondent No.2 is the [ather-in-law of the
Petitioner and they are locked i several litigations pertaiming o
matrimomal disputes between the Petitioner and son of Respondent
No.2. The present petition has been filed predominantly on the ground
that under Section 410 Code of Criminal Procedure 1973 ( hereinafter
referred as Cr.PCJ, the Chiel Metropolitan Magistraie or Additional
Chief Metropolitan Magistrate has no power to transfer a case from one
ciminal Court to another eriminal Court i ats junsdiction. The
petitioner has submitted that as per Scction 19(3) of the Cr.PC., the
Chief Metropolitan Magistrate has jurisdiction only to the extent ol
distribution of business among the Metropolitan Magistrate. It has also
been submitted that Ld. ACMM did not even issue notice before
passing the impugned order.

3.  The question involved in the present petition 1s relating o the power of
the Chiel Metropolitan  Mapistrate/ Additional  Chiel Metropolitan
Magistrate relating 10 transfer of case from one Count of Metropolitan
Magistrate 10 another Court of Metropelitan Magistrate. Since the case
was of mmportance, this Courl appeinted Sh., Kanhaiya Singhal,
Advocate as an Amicus Curnac. The Courl records appreciation for Sh.
Kanhaiya Singhal, Advocatc who rendered the able assistance to the

Court.
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4. Before proceeding lurther i1 15 necessary lo cxamine the relevant
provision of the Code of Criminal Procedure, 1973 and Bhartiva
Magrik Suraksha Sanhita, 2023,

Relevant provisions of the Code of Criminal Procedure, 1973 read as
under,

“Section |2 Chief Judicial Magistrate and Additional Chief
Judicial Magisirate, eic,

1. In every district {not being a metropolitan area), the High
Cowrt shall appoint a Judicial Magisirate of the first class
tey be the Chief Judicial Magistraie,

2. The High Court may appoint any Judicial Magisirate of
the first class to be an Additional Chief Judicial Magisirate,
and such Magistrate shall have all or any of the powers of a
Chief Judicial Magisirate wnder this Code or under any
other law jor the time being in force as the High Court may
direct.

3. (@The High Cowrt meay designate any Judicial
Magisirate of the first class in any sub-division s the Sub-
divisional Judicial Magistrate and relieve him of the
responsibilities  specified in  this section as occasion
FEGUIFES,

fh) Subject fo the general conirel of the Chief Judicial
Magistrate, every Sub-Divisional Judicial Magistrate shall
also have and exercise, such powers of supervision and
contrel over the work of the Judicial Magistrates (other
than Additional Chief Judicial Magisirates) in the sub-
division ay the High Court may, by geneval or special order,
specify in this behalf

Nection 13, Subordination of Judicial Magisirates.

. bvery Chief Judicial Magistrate shall be subordingie 1o
the Sessions Judge: and every other Judicial Magisirate
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shall, subject to the general control of the Sessions Judge,
he subordinate o the Chief Judicial Magistrate.

2. The Chief Sudicial Magistrate may. from fime lo fime,
make rules or give special orders, consistent with this Code,
as fo the disribution of business among the Judicial
Magistrates suhordinate la hint

Section 7. Chiel’ Metropolitan Magistrate and Additional
Chief Metropolitan Magisiraie.

I. The High Court shall, in relation to every metropolitan
area within its local jurisdiction, appoint a Metropolitan
Magistrate 1o be the Chief Metropolitan Magistrate for such
metropolitan area.

2. The HMigh Cowrt may appoint any Mejropoliian
Magistrate 1o be an Additional Chief Metropalitan
Magisirate, and such Magisirate shall have all or any of the
powers of a Chiel Metropolitan Magistrate under this Code
or under any other law for the time being in force as the
High Court may direci.

Section 19, Subprdination of Metropolitan Magisirates.

1. The Chief Metropolitan Magistrate and every Additional
(Chief Metropolitan Magistrate shall be subordinate to the
Sessions Sudge; and every other Metropolitan Magistrate
shall, subject ro the general control of the Sessions Judge,
be subordinate to the Chiel Metropolitan Magiziraie.

2 The High Court may, for the purposes of this Code,
defing the extent of the subordination, if any, of ihe
Addivional Chief Metropolitan Magisirates 1o the Chief
Metrapolitan Magistrate.

3. The Chief Metropolitan Magistrate may, from ftime fo
time, make rules or give special orders, consistent with this
Code, as to the disiribution of business among the
Metropolitan Magistrates and as 1o the allocation of
husiness to an Additional Chief Metropolitan Magistraie.
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Section 410, Withdrawal of cases by Judicial Magisirate,

{. Any Chief Judicial Magistrate may withdraw any case
Srom, or recall any case which he has made over to, any
Magistrate subordinate to him, and may inquire info or try
such case himself, or refer it for inguiry or trial fo any other
such Magistrate compefent to inguire info or iry the same.

2. Any Judicial Magistrate may recall any case made over
by him under sub-section (2) of section 192 to any other
Magistrare and may inguive info or try such cases himself.

Relevant  provisions Of Bharativa MNaparik  Suraksha
Sanhita, 2023

Section 10, Chief Judicial Magistrate and Additional Chigf
Judicial Magistrate (Pari Materia to Sec 12 Crp.ci

1. In every disirict, the High Court shall appoint a Judicial
Magistrate of the first class 1o be the Chief Judicial
Magistrate.

2. The High Cowrt may appoint any Judicial Magisiraie af
the first class to be an Additional Chief Judicial magistrare,

and such Magistrate shall have all or any of the powers of a
Chief Judicial Magistrate under this Sanhita or under any
other law for the time being in force ax the High Court may

frect.

3. The High Court may designate any Judicial Magisirale of
the first class in any sub-division as the Sub-divisional
Judicial Magistrate and relieve him of the responsibilities
specified in this section as eccasion reguires.

4. Subfect 1o the gemeral control of rthe Chief Judicial
Magistrate, every Sub-divisional Judicial Magistrate shall
also have and exvercise, such powers of supervision and
conirel over the work of the Judicial Magisirates (other
than Additional Chief Judicial Magistrates) in the sub-
division as the High Court may, by general or special order,
specify in this behalf.
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Section 13. Subordination of Judicial Magistrates

(1) Every Chief Judicial Magistrate shall be subordinate 1o
the Sessions Judge; and every other Judicial Magisirate
shall, subject ta the general contral of the Sessions Judge,
he subordinate to the Chief Judicial Magistrate.

{2) The Chief Judicial Magistrate may, from time (o fime,
make rules or give special orders, consistent with this
Sanhita, as to the distribution of business among the
Judicial Magistrates subordinate to him

Section 430, Withdrawal of cases by Judicial Magistrares.

1. Any Chief Judicial Magistrate may withdraw any case
from. or recall any case which he has made over fo, any
Magistrate subordinate to him, and may inguire inlo or try
such case himself, or refer it for inguiry or trial to any other
such Magistrate competent o inguire into or {ry the same.

2. Any Judicial Magistrate may recall any case made over
by him under sub-section (2) of section 212 lo any other
Muagistrate and may inquire into or try such cases himself™

3. Before proceeding further it is also necessary to refer to the power
conferred 1o the Supreme Court, High Courts and Sessions Courts for
transfer of the Criminal Cases under Chapter-XXXIII BNSS 2023 and
under Chapter-XXXI of Cr.PC, 1973, Section 406 Cr.PC and Section
446 BNSS, 2023 confers power upon the Supreme Court to transfer
any particular case or appeal from one High Court to another High
Court or from Criminal Court subordinate to one High Court to another
Criminal Court of equal or superior junsdiction subordinate to another
High Court by an order under this section, if it is expedient for the
interest of justice. Similarly, Section 407 Cr.PC and Section 447
BNSS, 2023 confers power upon High Court to transfer cases and
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appeal, if (i) that a fair and impartial inguiry or trial cannot be had in
any Cniminal Court subordinate thereto, or; (i) that some guestion of
law of unusuwal difficulty is likely to arise, or (ii1) that an order under
this section 1% required by any provision of this Code or will tend to the
general convenience of the parties or witnesses, or is expedient for the
ends of justice.

Section 408 Cr.P.C. and Sccuion 448 BNSS 2023 confers power upon
Sessions Judge to pass an order of transfer if it is expedient for the ends
of justice, of any particular case from one Criminal Court 1o another
Criminal Court in his sessions division. It is pertinent to mention here
that the High Court and the Sessions Judge may exercise its junsdiction
on the report of the lower Court or on the application of a party interest
or on its own mitative. Thus, the Code of Criminal Procedure has
specifically conferred the power upon Supreme Court, [ligh Court and
Sessions Counl of transfer of cases. Section 409 and 410 Cr PC and
Section 449 and 450 BNSS 2023 have conferred power of withdrawal
of cases and appeal by the Session Judges and the Judicial Magistrates
respectively. The basic question is whether the Chief Judicial
Magistrate has the power to transfer the case from one Court 1o another
Courl on an application being moved or on its own,

Before procecding further it 15 also necessary 1o refer to the power o be
excreised by the Additonal Chiel Metropolitan Magistrate. It is
pertinent to mention here that in the Bharatiyva Nagank Suraksha
Sanhita, 2023, Section 10 (2) provides that the High Court may appoint
any Judicial Magistrate of the first class to be an Additional Chief

Judicial Magistrate, and such Magistrate shall have all or any of the
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powers of a Chiel Judicial Magistrale under this Sanhita or under any
other law for the ume being in force as the High Court may direct.
Thus in this regard, the High Court in its administrative side is required
to pass an order under Section 10(2) of the Bharativa Nagarik Suraksha
Sanhita, 2023 as o the extent of power of an Additional Chiefl Judicial
Magistrate.

Section 13(2) of BNSE, 2023 also makes it clear that the Chief Judicial
Magistrate has been authorised as o the distribution of business among
the Judicial Magisirates subordinate o him, The legislature in 1ts
wisdom has not conferred this power on the Additional Chiel Judicial
Magistrate, therclore, in absence of any special order from the High
Court only the Chief Judicial Magistrate has been made empowered as
to the distribution of business.

It 15 pertinent to mention here that the subordination of the Additional
Chief Judicial Magistrate to the Chiel Judicial Magistrate 15 only in
regard to the admimstrative functions. In regard to the judicial
functions, Section 10(2) specifically provides that the Additional Chief
Judicial Magistrate shall have all the powers of the Chief’ Judicial
Magistrate, In this repard, reference can also be made to R.D. Jain &
Co. vs. Capital First Ltd. & Ors., (2023) 1 SCC 675 wherein it was
inter alia held that the judicial powers and powers under the Cr.PC
which may be exercised by the Chiel Metropolitan Magistrate, can be
exercised by the Additional Chief’ Metropolitan Magistrate also. It is
pertinent to mention here that it was further imter alia held that
Additional Chief Metropolitan Magisirate can be said to be at par with

the Chiel Mewopolitan Magistrate in so far as the powers 1o be
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10.

exercised under the Cr.PC are concerned. The Apex Court further infer

alia stated that the Chicf Metropolitan Magistrate in addition, may have

administrative powers, however, for all other purposes and more

Mectropolitan Magistrate in so far as cxcrcise of judicial powers arc
concerned, Thus it is no more res infegra that as far as judicial powers
arc concerned Additional Chief Judicial Magistrate 15 not subordmate
to the Chief Metropolitan Magistrate. However, m rclation to the
administrative functions to be exercised by the Chief Judicial
Magistrate under the BNSS, 2023, the same can be exercised by
Additional Chief Judicial Magistrate only to the extent, an order to this
cfiect 15 passed by the High Court, In this regard reference may again
be made to Section 10(2) BNSS, 2023 which inter alia provides that an
Additional Chiefl Judicial Magistrate “shall have all or any of the
powers of a Chief Judicial Magistrate”, “as the High Court may direct™.
Thus the legislature in its wisdom has not conferred “all” powers and
stated that “all or any of the powers”. Any word in the legislature
cannol be considered 10 be superfluous ordinarily. Therefore, an order
of the High Court in us administrative side i1s required 1o be passed
regarding “All or any of the powers™ 1o be exercised by the Additional
Chief Judicial Magistrate.

Now coming 1o the core question that whether the Chiel Judicial
Magistrate has the powcer to transfer the case from onc Court to another

while cxercising its power under Section 410 CeP.C/Scction 450
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Works Pvi. Lid. v. Sri Padmanabh TG, in Crl.P. No. 12912023, A. K.

Singh, Special Railway Magistrate, Jabalpur vs. Virendra Kumar
Jain, Advecate- MANUMP/O623/1999 : 2001 (4) M.P.L.J. 324,

Chandrkantbhai Bhaichandblhai Sharma vs. State of Gujaral and
Another in Special Criminal Application (Quashing) No.4884/2015

and Mahfooskhan  Mehboob Sheikh  vs. R.  J.  Parakh-
MANU/MH/O304/1979 : LAWS(BOM)-1979-11-8, the Court inter

alia held as under:

“6. Chapter XXXI of Cr.P.C. provides for Transfer of
Criminal Cases. Section 406 of Cr.P.C. in the said Chaprer
provides for the power of Supreme Court to fransfer cases
and appeals from one High Court to another High Court or
Jrom a Criminal Court subordinate to one High Court to
another Crimingl Cowrt of equal or superior jurisdiciion
subordinate to another High Court. Section 407 of Cr.P.C.
provides for power of High Court to transfer cases and
appeals as provided therein. However, no application for
rransfer of a case from one Criminal Court io another
Crimingl Cowrt in the same sessions division shall be
enlertained by the High Court wnless an application for
transfer has been made o the Sessions Judge and rejected
by him. Section 408 af Cr.P.C. provides for power of the
Sessions Judee to transfer cases and appeals from one
Criminal Court to another Criminal Couri in his sessions
division. Sections 409 and 410 of Cr.P.C. deals with the
powers of the Sessions Judge and Chief Judicial Magistrate
or Chief Metropolitan Magisirate for withdrawal of the
cases/appeals. Section 411 of Cr.P.C. provides for making
over or withdrawal of cases by Executive Magistrates and
Section 412 of Cr P.C. pravides that a Sessions Judge or
Magistrate making an order under Sections 408, 409 410
or Section 411 of Cr.P.C. shall record his reasons for
making il.
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7. In the present case, an application has been filed by
respondent herein before the Court of Chief Metropolitan
Magistrate, Bengaluru, for transfer of two cases which were
pending before mwo differenr Conrts of Additional Chief
Metropolitan Magisirate. The Cowrt of Chief Metrapolitan
Magistrate in exercise of his power under Section 410 of
Cr.P.C. has allowed the praver made by the respondent
herein and has ordered transfer of the two criminal cases
pending before two different Courts of Additional Chief
Metropolitan Magistrates to another Cowrt of Additional
Chief Metropolitan Magisirate.

8 The power of Chief Judicial Magisirared Chief
Metropolitan Magisirate under Section 410 of Cr P.C. for
transjerving of pending criminal cases from one Court of
Additional Chief Metropolitan Magistrate to another Court
of  Additional  Chief  Meropolitan  Magisirare  was
considered by the High Couri of Madhya Pradesh in the
case of A K. Singh (supra) and in paragraphs No 10 and
11, it is observed as follows: -

"I The Chief Judicial Magistrate appears (o have
commitied severe illegalities; firstly, the fransfer
petition moved before him was wunder xection 4110,
Criminal Procedwre Code, Under that provision the
Jurisdiction of the Chief Judicial Magisiraie is
administrative in nature. It is to keep equilibrium of
cases amongsi the various Magistrates working nnder
him in the disirict. He can withdraw cases from one
Magisirale and xend them io arother. This provision
does nol empower a Chiel Judicial Magistrate 1o
exercise power of transfer on complaint by one of the
parties. Foe thai, the remedy to the aggrieved party is
under section 408, Criminal Procedure Code  Thai
power iy exercised by the Sessions Judge, He can
fransfer cases from one criminal Court to another in
his Session Division 'when he considers it expedient o
do so for the ends of Justice'. He can transfer a
particular case from one court 1o another. He may act
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either on the report of the lower court or on the
application of the party interested or on his own
imitigtive.  So. this is the provision which provides
remedy to an aggrieved person, who feels to have lost
Jaith in o particilar criminal cowrt for one or other
reason. His remedy is not under section 410, Criminal
Procedure Code.

11, In view of this scope of provisions of sections 408
and 4110, Criminal Procedure Code the Chief Judicial
Magisirate should not have acted on a transfer petition
hased on grievances against the trying Magisirate. The
best course was lo leave the complainant 1o mave the
Sessions Covrt under section 408, Criminal Procedure
Code. "

9. The High Cowrt of Gufarat in the case of Chandrkantbhai
Bhaichandbhai Sharma (supral in paragraphs No. 16 and
21, has observed as follows: -

"16. Sections 406, 407 and 408 respectively relate 1o
the power of the Supreme Court, High Court and
Sessions Judee o .I'rarmfer eases and app;—rqf.;‘. (n the
other hand, Sections 409 41071} and (2] and 411
relate to withdrawal of cases or recalling of cases
which had been made over by the Sessions Judye,
Chief Judicial Magisirate, Judicial Magisirate and the
Executive Magistrate, for being thereafier tried either
by himself or being made over to another Court for
trial The clear confrast in the language emplayed by
the Legislature in the two seis of section is indicative of
the difference in the nature of the power conferred
thereunder, | note helow the differences;

(i) Sections 406, 407 and 408 use the words "whenever
it is made to appear” while referring to the power of
the Supreme Court, High Court or the Sessions Judge
to transfer cases. Sections 409 410 and 411
significantly do not use these words,
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fii) The captions of Sections 406, 407 and 408 speak of
exercise of ‘power' to transfer, Sections 409, 410 and
411 do nat speak of ‘power' but merely refer fo
"‘withdrawal or recalling’,

(i) Sections 406, 407 and 408 contemplate the ‘power
fo transfer' being exercised on an application by «
‘party interested'  (Sections 407 and 408  also
contemplate the power fo transfer’ being wsed on a
report of the Lower Courl or suo motu; and Section
406 comtemplate the power of transfer being used on
an application by the Attorney  Generall. These
Seciions clearly imply a need for hearing before
tramsfer. On the other hand, Sections 409, 410 and 411
contemplate  exercive  of  the  power of
withdrawal/recalling cases in a routine manner in the
day to day administration. They do not contemplate
any hearing to the parties inferested,

It is clear from the above thai the power to be exercised
under Sections 406, 407 and 408 s g judicial power 1o be
invoked and exercised in the manner state therein. On the
pther hand, the power of withdrawing or recalling of cases
under Sections 409, 410 and 411 is an adminisirative
power, complemeniary (o the  administrative_power _of
making _over cases vesied in the Chief Judicial
Magisirate/Magistrate _and _the  Sessions  Judege  under
Sections 192 and 194 of the Code.

AXXX

21, fn view of the above discussion, the position may be
summarized thus:

fa) A Sessions Judge in exercise of judicial power under
Secrion 408 of the Code may lransfer any case pending
before any Criminal Court in his Sessions Division fo any
other Crimingl Court in his Sessions Division. That would
mean that he can fransfer even those cases where the trial
has commenced from one Additional Sessions Judge in his
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Sessions Division. The transfer of a case under Section 408
aof the Code being in exercise of a fudicial power, it showld
be preceded by a hearing to the parties interesied. Further,
the reason or why il is expechient for the ends of justice o
transfer the case, has io be recorded.

(b} The judicial power wnder Section 408(1) and the
administrative power under Section 409(1) and (2) are
distinct and differeni and Section 408 is not controfled by
Section 4092} A sessions Judee in exercise of his
administrative power under Section 409 may:

(i) withdraw any case or appeal from any Assistant
Sessions  Judee or Chief Judicial Magistrate
subordinate fo him;

{it} recall any case or appeal which he has made over
to any Assistant Sessions Judge or Chief Judicial
Magistrate subardinate to him;

(iii} recall any case or appeal which he has made aver
fo any Additional Sessions Judge, before trial of such
case or hearing of such appeal has commenced bejore
such Judge and try the case or hear the appeal himself’
ar make it over lo another Court far irial or heaving in
accordance with the provisions of the Code. NO
hearing need be granied io any one before exercising
such power., But the reason therefore shall have to be
recorded having regard 1o Section 412."

0. The judgment in the casve of Mahfooskhan Mehboob
Sheikh (supra) rendeved by the High Court of Bombay
cannot he made applicable to the facis of the present case
as the said judgment was rendered in the background thar a
Notification under Section 19(2) of Cr.P.C. way issued by
the High Cowt of Bombay defining the exrenr of
subordination  of the Cowrts of  Additional  Chief
Metropolitan  Magisirates  to  the Cowrt  of  Chief
Metropolitan Magistraie, However, the same s nol the
pasition in the present case as no such Notification is issued
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by this Cowrt. In addition I the same, | am noi in
agregment with the reasoning assigned by the High Court of
Bombay holding that the Court of Chief Metropolitan
Magistrate is empowered under Section 410 of Cr.P.C. 1o
entertain an application seeking transfer nor only on the
adminisirative ground but also on the judicial ground.

11. The High Court of Madhya Pradesh and High Courr of
Gujarat in the cave of A K Singh (supral and
Chandrkantbhai Bhaichandbhai Sharma (supra) have laid
down the correct position of low and [ am in complere
agreement with the same. Under the circumstances, | am of
the apinion that the Court of Chief Meiropolitan Magistraie,
Bengalurw, in exercise of his power under Section 410 of
Cr.P.C. couwld nmot have passed the order impugned
Therefore, the said order cannot be susiained. Accordingly,
the petition is allowed The impugned order dated
13.01.2023 passed by the Chief Metropolitan Magistrate,
Bengaluru in Crl, Misc. No. 5901/2022 is set- aside.”

This Court considers that the view taken by the High Court of
Kamataka in M/ Radical Works Pvt. Ltd. (Supra) and the view taken
by the High Court of Madhva Pradesh in A. K. Singh, Special Railway
Magistrate, Jabalpur (Supra) and the Iigh Court of Gujarat in
Chandrkantbhai Bhaichandbhai Sharma (Supra) 1s in syne with the
provisions of the Code of Cnminal Procedure, 1973 and the Bharatiya
Nagarik Suraksha Sanhita, 2023, The Court 1s of the firm view
that since the legislature in its own wisdom has conferred the
power of the transfer only to Supreme Court, High Courts and the
Sessions Court, it cannot be given by way ol inference 1o the
Court of Chief Judicial Magistrate. The law of interpretation does

not provide interpretation of any provision which in any manner
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contravencs the intention of the legislature. The legislature could

have specifically given the power of transfer to the Chiefl Judicial

Magistrate if it would have considered it proper 1o do so. Thus, the

Court finds itscll 10 be fully in agreement with the view taken by

the High Court of Madhya Pradesh in A. K. Singh, Special Railway

Mugistrate, Jabalpur (Supra) [ollowed by the High Count of Gujarat i

Chandrkantbhiai Bhaichandbhai Sharma (Supra) and the High Court

of Kamataka in M/ Radical Works Pvt. Ltd. (Supra). Even otherwise,

the present impugned order has 1o go as the learned Additonal Chief

Metropolitan Magstrate did not even consider 1t necessary to 1ssue the

notice before passing the impugned order.

In these facts and circumstances, on the basis of the discussions made

herein above, the Court passcs the following directions:

(1) under Section 410 Cr.PC. and Section 450 BNSS the power
conlerred wpon the Chiel Judicial Magisiate s only
admimistrative in nature. The Court of Chiel Judicial Magistrale
cannet “transfer” a case from one Court or another upon an
application being moved or swe moto.

(1) the Additional Chiel Judicial Magsirate cannot exercise tne
administrative power of trunsfer of case from one Court to another
within its jurisdiction unless an order is passed by the High Court
under Section 10{2) BNSS, 2023,

(11) the Respondent No.2 shall be at liberty 10 move a proper
appheation belore Ld. Principal [hstnet and Sessions Judge under
Section 448 BNSS, 2023 for transfer of case from one Court to
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another. Learned Principal District and Sessions Judge may
exercise the jurisdiction without being influenced by the order of
this Court in accordance with law.
(vi) The copy of the order be sent o Ld. Registrar General for
appropriate action and circulation of copy of judgment to the
Judicial officers subject to the directions of Hon'ble the Chief
Justice,
[3. The present petition along with pending application(s), if any, stands
disposed of.

MARCH 17, 2025
Ankit/KR

Irafiz
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H.D

IN THE HIGH COURT OF DELHI AT NEW DELHI

aYfé - aoag
M. DHC Gaz, IB/G-2'3C-Judgment/ 2025 Datﬂd;_ﬂihia}'. 2025,
Froti | Willsa of Gl 3 B e Tl
i g FFEN S LA ‘#"'- un';*

The Registrar General, | Gy e |2 200

High Court of Delhi, d G -——”{J_HDL. }Sf

Mew Delhi-110003. | i )L

I__ ] i [ oot

To, it T —
The Principal District & Sessions Judge (HQ), Tis Hazari Courts Complex, Delhi.
The Principal District & Sessions Judge (South-West), Dwarka Courts Complex, New
Dedhi.
3. The Principal District & Sessions Judge (East), Karkardooma Courts Complex, Detha.
4, The Prncipal District & Sessions Judee (South), Saket Courds Complex, Mew Delhi,
5. ThePrncipal District & Sessions Judpe (West), Tis Hazar Courts Complex, Delhi,
\}/The Principal District & Sessions Judge (Mew Delhi), Patiala House Courts Complex,
Mew Delhi.
7. The Principal District & Sessions Judge (Morth), Rohini Courts Complax, Delhi.
8, The Principal District & Sessions Judge (North-East), Karkardooma Courts Complex,
Delhi.
3. The Principal District & Sessions Judge (North-West), Rehini Couns Complex, Delhi.
10. The Principal District & Sessions Judge (South-East), Saket Courts complex, Dethi.
11. The Principal District & BSessions Judge (Shahdara), Karkardooma Courts Complex,
Delhi.
12. The Principal District & Sessions Judge-cum-Special Judge (PC Act) {CBI), RACC, New
Deihi.
13. The Principal Judge (HQ), Family Courts, Dwarka, New Delhi.

=

Sub: Order dated 07.04.2025 passed by Hon'ble Supreme Court of India in SLP({Civil) No.
9975 of 2025 titled “Hajiv Ghosh Vs Satya Naryan Jaiswal™.

Sir’ Madam,

I am directed to forward herewith a copy of order dated 07.04.2025 passed by Hon'ble
Supreme Court of India in SLP(Civil) No, 9975 of 2025 titled “Rajiv Ghosh Vs Satya Narvan
Jaizwal™, with the request to circulate the same amongst all the Judicial Officers working under your

respective control for information and necessary compliance.

-

| y’““ / -.-‘1; Yours faithfully,

ST ML ; __--—DEFF"P {Vinay Sharma)
_//:_F’ES, oAb Deputy RegistraniGazette-TB)

For Registrar Ceneral,



B REPORTAEBLE

IN THE SUPREME COURT OF INDIA g getiiied o be true CoP¥

i [JLI'.'-“ 1
EXTRAORDINARY CIVIL Jums'.mcrrmw:a
guprems C of indie
SPECIAL LEAVE PETITION (civin) 1945 oF 2025
(DIARY NO. 8323 OF 20235)
Rajiv Ghosh . aPetitoner
Versus 25 N5287 &
Batya Naryan \Jaiswal <ser-.Respondent
' ORDER

1. Delay condaned in filing Special Leave Petition.

2. This petition arises from the judg;:ne:lt and order passed by the High
Court at Caleutta (Civil Appellate Jurisdiction] dated 14.11.2024 in FAT T of
2024 with [A No, CAN 1 of 2024 by which the appeal filed by the petitioner-
herein came 1o be dismissed thereby affirming the judgment and decree of
eéviction pas by the Vth Bench, l’:”'_it}r Civil Court at Calcutta, District
Calcutta dated| 20 December 2023 in title suit no. 1068 of 2021.

3. For the s of conyenience, the petitioner-herein shall be referred to as
original defendant and|the respondent-herein shall be referred to as original
plaintiff,

.

4. It appears from the materials on record that the plaintiff is the lawful

owner of the suit premises in which the defendant claims to be the lawful

1
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tenant. The plaintiff instituted title suit no. ].DElE of 2021 for recovery of
possession and mesne profits against the defendant. The father of the
defendant, Late Ranjan Ghosh was a regular tenant under the plaintiff in
respect of the suit premises at a moenthly rent of Rs. 1700 including
corporation taxes.

5. Ranjan Ghosh, the original tenant passed away u:n 13.07.2016. It
appears that the defendant being the-son of Ranjan Ghosh was residing in

the stiit premises Uup to the date of demise of his father.

6. The plaintif served a notice dated 20% July 2018 :1.0 the defendant
informing him that since the original regular tenant, Ranjan Ghosh passed
away on 13.07.2016 and the defendant being the son of the regular tenant
who &t the time of demise of the regular temant was residing in the
stheduled property he can at best take the benefit of his |EltElt1.1'1.'ﬂ1'_'||" right of
inherited tenancy up to 5 years from the date of death of his father, Ranjan
Ghosh on 13.07.2016.

7. The notice further informmed the defendant that he cannot be regarded as
tenant within Section 2{g) of the West Bengal Premises Tenancy Act, 1997.

8. The said notice was received by the defendant|on ELUL-".EDE.E. however,

the defendant failed to give any satisfactory reply.

9. In such circamstances referred to above, the ;:a]zli.ntiff had to institute the

|
title suit for recovery of the possession. The defendant|filed his writien
staterment and in the same he is said to have admitted [few facts arising

-




thereof. The defendant in his written statement admitted the following

claims of the plaintiff.

g) the defendant unequivocally admitted in paragraph no. 10{a) of his
written statement that Ranjan Ghosh was the sole tehant in respect of
the suit property. The seid Ranjan Ghosh passed away in 13.07.2016
leaving behind the defendant as his heir and legal representative.

b) The defendant admitted that the plaintff is owner of' the
scheduled property and the rent was paid tll May 2021 to the

plaintiff,

10. In view of the aforesaid admissions made by the defendant in his
|

written statement, the plaintifil preferred an application before the trial

court under Order XII Rule & of the Givil Procedure Code|and prayed for a

decree npon-admission.

11. The application filed by the plaintiff under Order XII Rule 6 of the CPC
was opposed by the defendant by filing reply which reads thus:

“1. That the said application is neither maintainable in law nor on
facts and the same is bad, frivolous, vexatious, baseless,
unfounded and misconceived as such the said ::pp!z’a&ﬁnn is Hable
to be rejected with cost to the defendant, |

2. That there is no admission in the pleadings on behall of the
defendant, C.P. Code does not define the expression| "admission”
Section 17 of the Indian Ewdence Act defines admission as a
statement made in the oral, documentary or electronic form
sugpesting an inference to o fact'in issue or relevant|fact. Section
23 of the Indian Evidence Act lists the circumnstances under which
an admission will be relevant in cvil cases. However, the proviso
to the Section states that the Court has discretiondry power to
require the alleged admitted, facts to be praven by mmeans other
than such admission. X is pertinent to note that the Rule provides
that Court "may" poss a judgment or order ed on the
admission Thus, # iz clear that the legislative intent §s lo confer a
discretionary power of the Court and judgment based on
admission cannot be darified as a matier of |right. legislative
intent is further clarified by the proviso to Order 6|Rule 5. The




proviso provides that even, wherd a fact has been admitted by an
admission, the Court hn::.'s discretionary power to teguire the
admitted fact to be proved by any other means.

3. That the defendant states that there are material issues
involved in the tnsiant suit which are very much triable therefore,
the Ld, Court should nol, proceed with the passing, a decree under
Order 12 Rule 6 of C.P.Code. In order to fair disposal of the insfant
suil, the instant suit needed {o be decided by a full fledged trial
and an opportunity fo be given the defendant to lead evidence for
the interest of ustice, therefore, the said application 1s liable to be
rejected n imine.

4, With reference to the statements made mpa_rugméh Nos. 1, 2
and 3 of the said application, the defendant denies the same save
and excep! what are matiers of record and calls, upon! the plammtiff
to sirictest proof thereof,

5. With reference fo the statements made in paragraph Nos. 5 and
& of the said application, the defendant denies the same save and
except what are matlers of record and calls upon plainiiff to
strictest preof thereof. The defendant siabes that by his Written
Statement, filed in Court has been calegorically challenged the
allegations made by the Plaintiff which ts required to 1:& proved by
way of an evidence by the parties of this suit.

&. With reference to the statements made in pﬂragmpﬁ No. 7 of the
said application, the defendant denies the .sarrw save and except
what are matters of record.

7. With rejerence to the statements made mparugm,_t: No. 8 of the
said application, the defendant denies the samne. |

8. With reference to the statements made in paragrapn Ne, 9 of the
said application, the defendant denies the same save and except
what are matters of record and calls upon the plaintff to strictest
proof thereof |

9. With reference fo the statements macde in pm‘agmpﬁs No. 10, 11
and 12 aof the said application, the defendant denies the same. The
defendant denies that he admitted anything in his pleadings that
the defendant is a trespasser as alleged, on the other hand, he
categorically stated that he is a tenant in respect of the suit
premises and he paid rent to the plainfiff in respect of the suit
premises. Moreover, the defendant filed an application u/s 7(1} &
7i2) of the W.B.P.T. Act before this Ld. Court for payment of current
rent as well as arrears rent if any due and payable and those

-




applications are pending before this Ld. C'O«LIP'E. The defendant
states that the facts of this case as made ouf in the plaint should
be considered by this Ld Cowt as a whole for the| inferest aof
Justice because the cause of action of this sutt grose or the bundle
of facts. The defendant never admitted in pkami:'ng that he is
enjoying the suil premises as trespassed | Therefore, without
taking an evidence, the nstant suil cannoet be pdpdicated
properly, therefore the said application is liable to be rejected with
cost,
It is prayed that the said application be rejected with cgst.”

12. The trial court adjudicated the application and ultimgtely decreed the
suit having regard to the specific admissions made by the defendant.

13. The defendant being dissatisfied with the deérc-:_ passed by the tnel
court based on admissions challenged the same before the High Court by
filing FAT No. 7 of 2024. The High Court dismissed the FAT holding as
under:

"12. According te the smid clause, the dependent hezr of . the
original tenant, unless she is the widow of the n-n:gmm]! tenani, is
entitled to carry on as a fenant fcoming within the definition of
“tenant” as defined in Section 2{g)f to confinue ™ such capacity for
a period of 5 years from the demise of the onginal tenant

13. Hence, although the defendant has not pleaded in the Written
statement that he was o dependent of the: original tenant, which
should hoawve further out short hiz period of :erglaracy, Even
proceeding on the premise that the defendant was o dependent,
he, being the Son of the original tenant, would bel renititied to
sustain his tenancy n such capacity only up to the, expiry of a
period- of 5 years from the demise of the original t?ﬂﬂ?t‘t

14. From the pleadings in the wrtten statement, if is evident that
the said pericd weas already over at the time of instifution of the
suit, since the eriginal tenant, his father Ranjan Gh n, met his
demise anJuly 13, 2016.

15. It is further admitted in the written stm‘emmi that the
landlord/ plaintiff, quite rightly, stopped accepting rent, from the
defendant after May, 2021 i.e. after the expiry of the said period
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of five years from the death of the onginal landlord.

16. Hence, the pleadings in the wrillen stalement comprise of
sufficient ingredients fo bring the defendant within the fold of
Section 2(g) of the 1997 Act.

17. It may be clarified here that, it {5 well-settled that law of legal
‘arguments need not be pleaded {n the pleadings, e:ther By way af
a plaint or a written stafement.

18. As such, the defendant need not have specifically pleaded,
the applicability of Section 2(g) of the 1997 Act for the purpose of
the pleading to acguire the Character of an admission, for the
prrpose of Order XIT Rule & of the Code, It would suﬁde, as in the
present case, if the necessary faciual itngredienis| to satisfy
Section 2{g) are pleaded in the wriften statement, for it o be
deemed to be an admission that the defendani comes within the
BPUrLIEL nfSem‘imL 2{g).

19. That is precisely the case here.
20, In the gvent the deﬁrﬁani comes within Saman 2fg) of the
18997 Act, nothing remains to be adjudicated further tn the, suit,
since the defendarnt s qulomatically relegated to the status of o
trespasser, and the pf.m.rm_;j' tmmediately becomes Emt:ﬂed o get a
decree for eviclion in the absence of any ﬁ:rfhﬁr of independent
right having been claimed by the defendant. _
21.The defendani, in the wrtien stotement, cloims entirely
through his father, the original terant, The ;}_Iﬂadin.g ias to there
being a falk of a fresh fenancy being granted in favour of the
defendant 15 neither here nor there since even the sdid pleading
does not tanfamount to-establishthat a new fenancy has already
been created tn fowvour of the defendant in which case fhe
outcome of the lihigation might have been otheruise.

22. As such, the learned Trial Judge was fully justified in
resorting ta Section 2fg) of the 1997 Aet, read with Order XIT Rule
& af the Code of Civil Procedure, to come to the finding that the
plaintlf] autornatically gets entitled (o a decree for eviclion by way
of a judgment on admission.

23. In such view of the mafler, we do not find any justification to
interfere unth the impugned pidgment and decree.

24, Accordingly, FAT 7 of 2024 is dismissed on contest, thereby
affirming the judgment and decree dated December 5, 2023
passed by the learned Judge, Fifth Bench, City Civil Court at

Calautta, District- Calcutia in Title Suit No. I068 of 2021.

-




25.There will be no order as to costs.
26. Kegping in view the pendency of the appeal fill now, the
defendant/appellant is granted a further period of three months
to vacate the premises in favour of the plaintiff/ respondent. The
. pending execution n case shall remain stayed for such period.

27. In the eveni the defendant/appellant does not vacate the
premises within the said period, of three monihs ffom ithis date,

the plaintiff/ decree holder will be at liberty to ed -with the
execution case and the same will be expedited by the execufing
-court,

|

28, Interim order, if any, stands vacated.
29, A formal decree be drawn up accordingly,”

14. In such circumstances referred to above, the defendant is here before
._._.‘thiﬁ-.ﬂﬂurt with the present petition, _

15. We heard Mr. Ramnath Jha, the learned counsel appearing on behalf of
the petitioner.

-

16. Section 2(g) of the 1997 Act reads thus:

2. Definitions. ” In this Act, unless there is anything, repugnont in
the subject or context,
fg) “tenani” means any person hy whom or on whose account or
behalf the rent of any premises is or, but for a spec
wordd be payable, am:! iﬂc!mies any person niinuing in

‘ death of any tenant, also includes, for a Denﬂd nut
% years from the date of death of such tenanl or from the date of

 the tenant as the members of his family LeTE
him and who do not own or occupy any residential premises, and
in respect of premises let out for non-residential |purpose his
spouse, sort, daughter and parent tbho were prdinarify living with =~
the tenant up to the date of his death as members of his family,




and were dependent on him or a persan authorised by the tenant
twho is in possession of such premises but shall not include any
person, against whom any decree or order for eviction been
made by a Court of competent jurisdiction:

Frovided that the time-limit of five years shall not apply to the
spouse of the tenant who was ordinanly living with the tenant up
to his death as a member of his family and was deperident on
him and whao does not own of occupy any residential gremises:
Provided further that the son, dﬂug?ﬂﬂa Pm‘err_:l“ or the wndow of
the predeceased son of the tenant who was ordinarily [residing
with the tenant in the said premises up to the date of death of the
tenant as a member of his family and was dependent pr him and
who does not own or occupy any residential premises, |shall have
a right of preference for tenancy, in a fresh agreement jn respect
of such premises on condition of payment of fair rent. This provise
shall apply mutatis mutandis (o premises lot out for non-
residential purpose,” |

17. Thus, the plain reading of Section 2(g) referred to a.b-:ﬂl.'r: would indicate
that the dependent heir of the original tenant unless she is the widow of the
eriginal tenant would be entitled to carry on as a tenant [coming within the

definition of “tenant” as defined under Section 2{gl] in such capacity for a
period of 5 years from the demise of the original tenant. .

18. In the case on hand, the defendant is the son of the original tenant. 1t is
not in dispute that he claims his right to continue as a tenant in the sut
premises through his father i.e, the original tenant.

19. Order Xil Rule & of the CPC reads thus: L

6. Judgment on admissions.—(1) Where admissions of fact have
been made either in the p-!eadmg ar otherwvise, whﬁ.’t."lsr arally or
in writing, the Court may at any stage of the suit, either on the
application of any party or of its ouwn mation and without waiting
for the determination of any other question between |the parfies,
make such order or give such judgment as it may think fif, having
regard to such admissions.




{2] Whenever a judgment is pronounced under sub-rile (1) a
decree shall be drawn up in accordance with the _mr.ignmn.t and
the decree shall bear the date on which the jl.l'.ligrrlﬂﬂ_[ was

pronounced.

LEGISLATIVE CHANGES

20. By the Code of Civil Procedure (Amendment]) Act, 1976, the following

changes had been effected:

(1) Original Rule 6 had been substituted and redrafted mto pub-rule (1) and

2] Sub-rale (2] had been newly mserted,

OBJECT OF AMENDMENTS

21. Rule 6, as originally enacted, enabled a court to pronounce judgment or

admizsion “either in pleading or otherwise”, It read thus:

“a. Judgment on admissions.— Any party il dry
suit. where admissions of facts have been made,
pleadings or otherwise, apply o the Court for such n
order as upon such admissions he may be entitled
waiting for the determination of any other guestion b
parties and the Court may upon such application make
or give such judgment, as the Couft may think just

stage of a
either on
idgment or
to, without
ehween the
suech order

22, The Law Commission considered the provision. With a v

position as to admission and also to empower the court|

iew to clarify the

0 pronourice &

judgment: suo motu and to draw a decree on such judgment, recommended

to modify the rule, It stated:

"Where a claim i3 admifted, a court has jurisdiction under Order
XTI Rule 6 to enter a judgment for the plaintiff; and to pass a
decree on the admiited claim (with liberly to the plainfiff to
proceed with the suit in the ordinary way as to the re-mamder of

the claim),

The object of the rule is to enable a party to crhmm speedy

Judgment, at least to the extent of the relief to which, 4
the admission of the defendant, the plaintiffis entitled.
The rule has been held to be wide enough fo

ecording to

cover orol




admissions. The use of the words ‘or nthﬁr'r.m;se%' in Rule| 6, without
the words ‘in wrling’ which are used n Riule ] of |Order. X,
shows that a judgment may be given even on an oral pdmission.
It is desirable to codify this interpretation.
It may be noted that under the present sule, a judgment on
admission can be passed only on an application. Am&rrdfng to a
local amendment. the Court may, on the application of any party
or af its own motion, make such order or give such_;ud,gment This
is a u.seﬁ,;i mnendmgnt, and should be adopted.

In our wiew, it is also desirable to provide that a decree shall
Sollow or s judgment on admissions.” (See: Law Commission’s
Fifty-fourth Report, p. 1435)

23. In Statement of Objects and Reasons, it had been stated:

"Clouse 65, sub-clause (it} Under Rule 6, where a claim is
admitted, the Court has unsdiction to enter a judgment for the
plaintiff and to pass a decree on the admitted claim. The object of
the rule is to enable a party to obtfain speedy judgment at least to
the extent of relief to whick, according to the admission of the
defendant, the plaintiff is entitled. The rde 15 wide encugh to
cover oral admissions. The rule is being amended to clanfiy that
oral admissions are also cowvered by the rule” (See; Notes on
Clauses, Gazette of India, dt. 08-04-1974, Pt [T, S.’f Extra., .
316)

24, Rule ©{l1) empowers the court to ]:r-::munc: a gudgment PO
|admissions made by parties without waiting for 'I:F:LE: determination of other

questions 4 |
25. Rule 6(2) states that a decree shall be drawn up in a.n:cr!:rd.ancc with the

judgment Jna

26. The primary object underlying Rule 6 is to ble al party to obtain
speedy judgment at least to the extent of ad:m!zvsi-_:m. erc. a plamtill
claims a particular relief or relicfs apdinst a defendant and the defendant
makes a plain admission, the former is entitled to the| relief or rehefs
admitted by the latter. [See: Uttam Singh v. United Bank r.|[ India, (2000} 7
SCC 120]
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27. As observed in the Statement of Objects and Reasons for amending
Rule 6, "where a claim is admitted, the court has jurisdiction to enter a
udgment for the plaintiff and to pass a decree on admitted plaim. The object
of the Rule is to enable the party to obtain a speedy ju at least to the
extent of the relief to which according to the admission of the defendant, the
plaintiff is entitled.”
28. The provisions of Rule 6 are E:na.hllng. discretionary [and permissive.
They;_re;:t_;ﬁhda"ury, nbhgamr}' or peremptory This if also clear from
I:En: use of the word "may” in the rule, -

-

29, The powers conferred on the court by this rule are untrammeled and
cannot be crystallized into any rigid rale of univergal application. They can

be exercised keeping in view and having regard to the facts and varying

circumstances of each case.

30, If the court is of the opinion that it is not safe to pass a judgment on
admissions, or that a case mmvolves questions which canneot I'h-ﬂ appropriately
dealt with and decided on the basis of admission, it may, in exercise of its

discretion, refuse to pass a judgment and may insist upan clear proof of
even admitted facts, ’ ‘

31. To make order or to pronounce judgment on adm.i',samn is at the
discretion of the court. First, the word "may” is used in R le 6 and not the
word “"shall” which prima facie shows that the provision i:I_n enabling cne,
Rule 6 of Order 12 must be read with Rule 5 of Order 8 whith is identical to
the Proviso to Section 58 of the Evidence Act. Heading lall the relevant

11




provisions together, it is manifest that'the court is mot h:}ulhd to grant relief
to the plaintiff only on the basis of admission of the defe'l'ldﬂ_nt. {See: Sher
Bahadur v, Mohd. Amin, AIR 1929 Lah 569) |

32, In the leading decision of Throp v. Holdsworth, Jessel, reported in
(1876)3 Ch D 637 (640) M.R. said: “This rule enables the plaintiff or the
defendant 10 get nd of so much of the action, as to which there is no
controversy.”

33, In Uttam Singh (Supra) the plaintiff bank filed a suit for recovery of a
large sum of money against the defendant. it also filed an gpplication under
Order 12, Rule & for judgment upon admission in respect jof part of claim.
The application was allowed and a decree was passed. An appeal against
the decree was also dismissed by-the High Court. | The defendant
approached this Court. It was contended before this C-uu:i\y the defendant
that (1) Rule & of Order 12 covers only those admissions

{ii] the effect of the admissions can only be mnsi'i:l::rcd a.li the trial of the
sunt; and (i) the provision of Urder 12, Rule & muz;:t be read along with the
prowvisions of Order 8 and the court should call uﬂ;nn the plaantiff to prove

de in pleadings;

its case independent of 0 called admissions. ‘

34. Negativing the contentions and referring to i,hﬁ ubjl:ici of Order 12,
Rule 6, the Court observed that "where a claim is .:zdmf;!te;d, the court has
jurisdiction to enter a judgment for the plaintiff and to pass a decree on
admitted claim. The scope of Rule 6 should not be narrowed down where a
party applying for judgment is entitled to sucoeed on a plain admission of the
opposite party. The admission by the defendant was clear, unambiguous,

12




unequivocal and unconditional. The cburts below were, therefore, right in

decreeing the suit of the plaintiff.” ' i

35, The words "or otherwise” are wide snough to inchide all cases of
admissions made in the pleadings or de hors the pleadings. Under Rule 6,

words "in writing® used in Rule 1 showed that a judgment could be
upon oral or verbal admission also. [See: Beeny, re, (1804) 1 chD 499| The
Amendment Act of 1976, however, made the position clear Elta'r:ing that such
admissions may be “in the pleading or otherwise® and "whether orally or in

writing”. Thus, after the amendment in Rule 6, the admissions are not
confined to Rule 1 or Rule 4 of Order 6, but are of eral application. Euc.h
adm,asmna may bn: ::xprcsa or implied [c:::nstmcn :|, m&}f '|:H: m writing or

..... RS e LT e L

ﬂ-ral or may be before the institution of the suit, a.t' r the stit is brought or

during the pmdencj.-' of proceedings.

36, A Division Bench of the Delhi High Court very correctly laid down the
following interpretation of the provision of O. 12, R. 6, CPC, in the decision
of ITDC Limited v. Chander Pal Sood and Son, reported in (2000} 84 DLT
337 (DB}): (2000 AIHC 1990):

*Order 12, B. 6 of Code gives a very wide discretion to the Court.

Under this rule the Court may af any stage of the 511!1 gither on
the application of any parfy or of iis own motion cm.d withoitt
determination of any other question betivesn the parﬁe? can make
sitch order giving such _ili.r.r:lgme?t! as if may think fit on basis of
admission of a ﬁiﬂ! made in the pleadm.ga orlotherwite whether
orally or in writing. " - peiy




37. The use of the expression ‘otherwise’ in the aforesaid context came to be
interpreted by the High Court. Considering the expression the Court
interpreted the said word by stating that it permits the Court to pass
judg;n:‘.ﬂnt on the basis of the statement made by the part.ir.]-s not only on the
in the statement r':c::rdﬁd irl thr;': Cﬂ-url.. If one of the pa.r.h.r:a statement is
recorded under O. 10, Br. 1 and 2 of the Code of Civil Procedure, the same
is also a statement which elucidates matters in tnntruvm‘s:;*. Any admission
in such statement is relevant not only for the purpose of {i di out the real
dispute between the parties but also to ascertain as to vxjt-:jr or oot any
dispute or controversy exists between the parties. Admissign if any i8 made
by & party in the statement recorded, would be c.mﬂ_al:lus":w: against him and

the Court can proceed to pass judgment on the basis of theladmission made
therein.

38, Hu.le f uF Order }{II before the amendment allowed judgment on
ad.mlsmnn I:lnl].r c:nn an apphcatlm by a party. Thc Lgw Cnmmmamn
""-u_._,_ e il

however, suggested that a judgment may be pzT:-n:::unn::»:d cither on an
application by a party or even suo motu [See: Throp|[supra)]

39, This rule authorizes the court to enter a judgment where a claim is
admitted and to pass a decree on such admitted claim. T'hlﬁ- can be done at
any stage. [See: Uttam Singh (supra)l. Thus, a pla.umﬂ may move for
judgment upon admission by the defendant in his written statement at any
stage of the suit although he has jn{neé issue on the defence® [See: Brown
v. Pearson, (1882) 21 Ch D 718|. Likewise, a defendant may apply for
dismissal of the suit on the basis of admission by the plaintiff in rejoinder.

k4




40, The court may, in an appropriatc case, | give a

judgment at an

interlocutory stage of the proceedings-on admission by a party. [See: Balraj
Taneja v. Sunil Madan, (1999) 8 SCC 396|. Put if the case involves

gquestions which cannot conveniently be disposed of at a

motion stage, the

court may not give judgment at that stage. [See: Simla Wholesale Mart

[Supral]

41, Sub-rule (2) of Rule 6 as inserted by the Code of Civil Procedure

{Amendment] Act, 1976 requires the court to draw

|up a decree in

accordance with the judgment on admission. Sub-rule (2] is thus

conseqguential and logical sequence to sub-rule (1).

-~

42, Since the object of sub-rule (1) is to enable the plaintif o get judgment
on admission of the defendant to the extent of such admission, he must get

the benefit thereof immediately without waiting for the|

*non-admitted claim”. Sub-rule [2) makes it imperative for

determination of

the court to draw

up a decree in terms of judgment on admission which EEF be executed by

the plaintiff.” [See: Uttarn Singh [supra)l. In such|cases,
decrees; [i) in respect of admitted claim; and {ii] in 'rf:spect
or contested claim. [See: Bai Chanchal v. United Bank o
SC 1081].

there may be twa
of “non-admitted”
f India, AIR 1971

43. A decree under Rule 6 may be either preliminaty or fingl. [See: Sivalinga

v. Narayani, AIR 1946 Mad 151]

44. We are of the view having regard to the clear and unequivocal admission

made by the defendant in his written gtatement, the High

Court committed




no error much less any error of law in decreeing the suit applying Order XII
Rule 6 of the CPC.

-

45. At this stage we should take note of the submission canvassed by the
learned counsel that the petitioner is not gﬂvmne by the provisions of the
West Bengal Premises Tenancy .é';l.:t_r i'éig'? hd therefore the entire
discussion as regards Section 2(g] of the Act, fjg? was unnecessary. In
other words, the attempt on the part of the learned counsel is to persuade
us to accept the argument that if Section 2(g) of the Act, 1997 iz not
applicable then in such {:irc.umstﬂncgs the Fctiﬁ::-né:r has & right to continue
in oeccupation of the premises in quesﬁnnlias the legal heir of the original
tenant, ' | :

-

46, We are afraid, we are not impressed with the submission canvassed by
the learned counsel as noted above: We take notice of the fact that this
point was never raised or argued before the High Court. We wonder if it was
at all argued even before the trial.court. We called upon the learned counsel
to point out from the reply filed by the petitioner to the application filed by
the rcspc:.ndent under Order XII Rule 6 of the CPC that this point was raised
before the High Court. There is nbthing in the objections/reply of the
petitioner to indicate that such contenfion was ever l‘ajsed. On the contrary,
para 9 of the reply filed by the petitioner-herein wh.u:]:h we have incorporated
in para 11 of this order clinches the issue. In pm"rl 9 of the reply io the
application filed by the plaintiff under Order X1 Rule 6 of the CPC it is
statedl.ﬂiua:u "

"Moreover, the defendant filed an application w/'s 7(1) & 7(2)
of the W.B.P.T. Act before this Ld Cou for payment of

16
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current rent as well as arrears rent if any due and payable
and those applications are pending before i"hi:?; Ld. Court™

If according to the petitiocner the provisions of ﬂ:ae:hct, 1997 are not
applicable then what was the good reason for him to file the application
under Sections 7(1) & (2) of the Act, 1927 respectively, |
|

47. In view of the aforesaid, this petition fails and is hE!]'.Ebj.F &ismissed.

48. Registry shall circulate one cEnpy each of this -eorder to all the High

Courts and the High Courts in turn shall circulate the arder in their
g respective District judiciary,

'. ) | (R. MAHADEVAN)
| New Delhi
07.04.2025
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IN THE HIGH COURT OF DELHI AT NEW DELHI
2LRET—-"L508 [
Me. /DHC/GazIB/G-L/SC-Judgmentf2DIS " iy . sseis 'ﬁ}l )\2925-
From: | S i come L, T -~
: PR AT

The Registrar General, ot ... EOdaC

dyesin' g - BOES]A

New Delhi-110003, 1 Hews Bt CReire
Ta,

|. The Principal District & Sesgions Judge (HQ), Tis Hazari Courts Complex, Delhi.

2. The Principal District & Sessions Judge (South-West), Dwarka Courts Complex, Mew

Delhi,

The Principal District & Sessions Judge (Esst), Karkardooma Courts Complex, Delhi.

The Principal District & Sesstons Judge (South), Saket Courts Complex, New Dethi.

The Principal District & Sessions Judge (West), Tis Hazari Courts Complex, Delhi.

¢ Principal District & Sessions Judge (New Delhi), Patiala House Courls Complex,

Mew Lzl

7. The Principal District & Sessions Judge (North), Rohini Courts Complex, Delhi.

f. The Principal District & Sessions Judpe (MNorth-East), Karkardooma Courts Complex,
Delhi.

9. The Principal District & Seszions Judge (Morth-West), Rohini Courts Complex, Delhi.

10, The Principal District & Seszions Judge [South-East), Saket Courts complex, Delhi.

Il. The Principal District & Sessions Judge (Shahdara), Karkardooma Courts Complex,
Delhi.

12, The Principal District & Sessions Judge-cum-Special Judge (PC Act) (CBI), RACC, New
Delhi.

I3, The Principal Jedge (HQ), Family Courts, Dwarka, New Delhi.

i e

Sub:  Judgment dated 16.04.2025 passed by Hon'ble Supreme Court of India in Civil Appeal
nos. 3200 of 2025 | Arising out of SLP{C) neos. 13679 of 2022] titled “The
Correspondence REANMS Educational Institution vs. B. Gunashekar & Another™

Sir/ Madam,

| am directed to forward herewith a copy of Judgment dated 16.04.2025 passed by Hon'ble
Supreme Court of India in Civil Appeal nos. 5200 of 2025 [ Arising out of SLP(C) nos. 13679 of
2022] titled “The Correspondence RBANMS Educational Institution vs. B. Gunashekar & Another”,
with the request to circulate the same amongst all the Judicial Officers working under vour respective
control for infs and necessary compliance.

. o3t Ge.

f@a Yours faithfully,

Foa cONTD
ﬁﬂ‘s:ﬁhuzs
(W inay Sharma)

Dieputy Repgistrar (Gazeite-113)
For Registrar General.




REPORTABLE

IN THE SUPREME COURT OF INDIA
CIVIL APPELLATE JURISDICTION

c d to be trug Copy
CIVIL APPEAL NO. 5200 OF 2025

[_ﬂrising. from SLP {C) No. 13679 of 2022} W&?E
i -~ TGupreme urt of India

The Correspondence,
-~ RBANMS Educational Institufion - x = . Appellant
VERSUS 250588 78
B, Gunashehar & Another woHespondents
JUDGMENT
R MAHADEVAN, I
Leave granted.

2. The present appeal challenges the order dated 02.06.2021 passed by the
High Court of Karnataka at Beagalura in Civil Eevision PetidenNo, 130 of 2021,
whereby the High Court dismissed the revision petition filed by the appellsnt
apaing the order of the wrial Court dated 11.06.202]1 rejecting their application
filed under Order VII Rule 11{a) and {d} of the Code of Civil Procedurs, L9087

for rgjection of the plaint.

| FMeretiafier reforred toas =the Migh Cours™
¥ For alvort, “CFCT




-

- Cin 1 2082022, when the matter was taken up for consideration, this Court

has passed the following order:
radie matice, retreable gy wieks,
There waill b Sy ofthe operation af o edTg i 08 No, Z5008 of 2618 pendieg
hefore the Cawrs of XTI dddl. City Chvil & Sessiong fuddge, MooeHall Unir,
Bemealurw (CCH-220 0l the nevi olate of hoaring.”
3.1, On22.11.2024, the aforesaid interim arder was cxiended by this Court and

15 11 foree 1l date,

BRIEF FACTS

4.  The appellant viz, R.B.ANM.S. Educational Institution, was established
in the year 1873 as a public charitable trust, dedicated w serving first-generation
lsamers Trom imarginalized commuonities In urban Bangalore, Tn 19035, &
significant parcel of land, then known as ‘the Sappers Pracice Ground, was
leased to the appellant. Subsequently, in 1929, this property was formally
conveyed v the uppellant by the Municipal Commissioner of Civil and Military
Stazion of Bangalore. Sinee then, the appeliant has been in continuous possession
ol 1he sabd property, utilizing it for varions educational parposes including
Pre-University Colleges, fest-prade degree colleges, and sporting [acilitics

serving ko their instilutions ond the youth of Bangatore:

5.  The respondents [iled a swit bearing 0.5 Ne.25968 ol 2018 apainst (he
appeblant, before the City Civil Court and Sessions Judge al Bangalore, secking

perminent injunction restraining the appellant from crealing any third-parly



exécured by the respondents and Ramesh 5. Reddy with one Maheshwari

Ranganathan and others, In respect of the suit schedule property, on 10th April,
2018 for a zale considerstion of Rs,9,00,00,000/-, for which, they claim to have
paich Rs.25,00, 0004 a5 an advance paymment. T wWis.alleged in. e pliinc that the —
appellant was trying to manipulate the title deeds of the suit schedule propery

with an intention tn alfesate or dispase of the same to thind parties.

6. After service of sumumons, the appellam filed an application bearing
1.A.No. 3 of 2018 under Order VI Rule 11{a) end (d) CPC, seeldng réjettion of
'H:l.ﬂ plaint, inter alia stating that the respondents are only agreement holders and
nat oamers of the sait schedule property and thet, mere execution of'an agreement
to sell does not create or confer any vight or interest in the property in favour of

the proposed purchazers.

7. The respondents filed their objections to the aforesaid application filed by

the appellant.

8. Upon hearing bath sides, the trial Court rejected the aforesaid application
secking rejection of the plaint.on §3.06,2020. ﬂhﬂlﬂlsiﬁg the same, the appellan
prefered C.R.P, No. 205 of 2020, which was allowed in part, by the High Count

vide order dated 19.11.2020. Tlie operative portion of the order reads as umder:

"The petltiom v sllowed in povi. The jmpugred order dinfed 3.6.2020 in
FXAE N 25088207 8 e Bive XTI AreERgnal Sl Ol imal Sessions Sudge, Minafal!




Lol Gorgeaivra v vel ayiddy, L pediifaner s apyiication ed under Srgve Vi Enle

Hiiay e fed of Code o Civil Procechrs iz restored e réconsideriiion ealling

o Mhe Civil ol fo decive an wverits of the aeplication in aocordice with fore

fr e TiEnr of the srosiacl arged In g expeelited s bl overfiim o o fait

wf tieee miornihy fraum i e w okt houring arier (hiv urder,
LR Pursuant to the aforesaid arder, the trial Court reconsidered the application
Mtled under Order W11 Rule 11{a) and (d) CPC and ultimately, rejected the same,
on 11.06.2021. Agpricved by the same, the gppellant preferred Civil Revision
Petition Ne. 130 of 2021 before the High Coun and the same also ended in
disimassal by the order impugned herein. Therelore, the appellant is before us with

the present appeal,

CONTENTIONS OF THE PARTIE

0.  The learned counsel appearing for the appellant submitted tha the alleged
agreement o sell, which forms the fundamental basis of the suil, cannot create
any inlerest in the sult schedule property as per Section 54 of the Transfer of
Property Acl, 1382, Tn this regand, the leamed counssl celied on the judgment in
Rermbbenn Mamden Gajre v. Narayan Bagng® Dbetra Dead throughe Ly, & An-
', wherein, this Court held that @ mere agrecment to sell does nol eroole any
imiterest in the properiy. This position was further reinforeed in the judgiment in
Suretf. Loy & Tefusivier (P) Led v State of Hervara &  dAnvther,

which roilerated that o comract for sale merely confers a limited ripht under

"E200M) BROC AL
P02} 1 RCL Gk



5
Secton 53-A-of :h-:"'fz.'a.n.sfar of Property Axt, 1882, The ieamed counsel also
highlighted the practical application of this principle in £ Basavaragjapps v Tax
Recovery Commissioner, Bangalore & Others, in which, it was held by this
Court thal & proposed verdes wilh an agreement to szl lacks {ocur srandi to
chalicoge third-party dghts.

10.1, The leamed counsel emphasized the suspicious circumstances surrounding
the alleged agreérment to sell Le the purported vendors have not been made
parties to the suit, thelr addresses were conspicuously absent in the plaint, and the
ertire advapce payment of Rs.75 lakbs was claiined to have been made in cash
without any docomentary proof. Additionally, the learned counsel invited our
attention to the regpondents’ pattern of filing giralar syils in respect of the pther
valueble properties in Beangalore, suggesting a szystematic attempt at lind

grabbing throngh dubious seresments to sell.

10.2, The learned counsel further pointed out impropriety of maintaining a pure
injunclion suit where tile itself iz in dispute, Citing the decision of this court in
Jharichand State Housing faard v. Didar Singh & Another, the leamed counsel
contended that when there 15 & cloud over titls, a suil mercly for injunction
wilthout seeking decleration of title 18 not meintainable. Referring to the decision

in Premyi Ratarsey Shah & Others v, Union of India & Oihers’, the learned

1H1906) | 1 SCC 2
' (2019) 17 3CC 692
“(1994) 5 BOG 547




eounsel contended that Section 41{h) and (j) of the Specitic Relef Act, 1963, bars
irant of injunction when equally efficacious relief is available throngh other
means and when the plaintiffs have no personal infercst in the propesy
Ultimately, the leamned counsel submitted that epplying the mtio laid dewn ia the
decision in T Arivandandam v. T.V. Satyapal & Another’ 1 the facts ol the
present case, the plaint is barred by law and does not disclose a right te sus against
the appellant herein en the basis of an agreement 1o sell executed by the

respondents, with third partics.

10.3. With these submissions and case laws, the learned counsel prayed that this

appeal will have 1o be allowed and the suit {iled by the respondents deserves to

e rejocted under Order V1T Rule 11 CPC.

11.  Per conira, the learned counscl appearing for the respendents would submil
that at the stage ol considering an application under Order VI Rule 11 CPC, the
court must eonfine itself 10 the svenmens in the plaint withoul examining the
delonze or oiher extemial moterials Placing reliunce on the decizions in 2 P Gy
faf Heddy v ¥ Negradha Reddv & Orhers” and Sownirra Kigmer Sen . Shvama!

Kumnar Seor & Cthers™, the learned counsel proceeded to argue that the plaint’s

BRI 4 SCC 467
"IZ01E) K E0C 33
PERLRY S SO0 el



avermenis must be accepted as woe at this stage, and the defendant’s objections

are immatsrial.

11.1. According fo the leamed counsel, the suif was Gled 1o protect the

responcents’ legitimate interests over the property in question under the

agrecrnend o sell, apprehending alienation of the property by third parties.
Further, the learned counsel distinpuished the decisions cited by the appellamt,
particularly that in Rembhay Namder Gajre (rupral and contended that it was
decided after foll wial and examination of evidence, unlike the present case whers
the cause of action stems from. the sgreement itself. The leamed counsel also,
sought to differentiate the degision in T Arivandandam (Fupra) noting that unlike
thet case which 1nvolved vexations litigation following lost eviction proceedimgs,
the présant matter involved genuite rights under a registered agreement to sell.
The learned counsel further submitted that rejection of plaint iz a dmsﬂc n:mi:.dy- |
that should be exercised sparingly, only when the plaint is manifestly vexatious
and meritless; and that, the pmpur course would be for the appellant to file a
writlen statement and contest thie suit on merits, rather than seeking reiection of

the plaint &t the thresheld,

11.2. I1is further submatied that both the Cours below have examined the plaint
in the Light of Grder VI Bale 11 {a) CPC to ascertain that it does indesd male
out A valid cause of action, Le, that the Respondents have aequired an interest in

the property by virtue of the agreement to sell dated 10004.201 8 and hence, if the



elaim of the appellsnt 1% that they hold a valid ttle o the propeny, it is for them

to prove the same durng trial.

o= = == =13 The learned-coungel olso submitted thot the appellam & misgyided in
asserling that the provisions of Seciion 53-A of the Transfer of Property Act, 1882
acl a2 a bar against pacties or interlopers who are not party to the Uznsaclion
envisaged in that section. That apart, the decision in K. Basevargiapps (swpra)
does not apply lothe facts of the present case, i that Lhe same was about whether
an agreement 10 sell will stand in the way al’the property being sold uvader suction
fior 1ax recovery purposes and the same cannot and should riot be used as a device

o defeat the suit at the theeshold,

114, Therelore, according to the learmned counsel, the impugned order of the

High Court does not requine any interference a1 the hands of this court, -

DISCUSSTION AND FINDINGS

12.  'We have heard the learned counsel appearing for both sides and prrused

the mataerials avelable rocord,

13, SBeemingly, the appellant mstitution's journcy began neavly 150 yemrs ago,
and iis possession of the disputed property dates back w 1905, when it was
initially Jeasad and subsequently conveved by the Coammissioner of Civil and

Milivy Swtion of Banzolore. The present dispute arose when Lhe respondents



appellant. The respondeats’ claim rests cutirely on an ﬁgm_cmum w gell dated
LO04.201 58, purportedly executed by certain individuals who, notibly, are not

parties to the suit The appellani, confronted with this litigation, fled an

application under Ovder WII Rule 11{a) and {4} CPC seeking. rejeetion-of-the
plaini. Both the trial court and the High Court rejected the said application fled
by the appellant. Hence, this appeal ceme ta e Gled by tis appellant before us,

14,  [Leat usfirst examine the scope and purpese of Order VI Rule 11 CPC!,
This Court in Dakiben v, Arvindbhai Kalyarii Bharwsali (Gajra) decd through
legal represeniativer', explained in detall the applicable law for deciding the
application for rejection of the plaint. The relevant paragraphs of the said decision
ars reproduced below:

g’ B

b 211 _ Rnjection of plainl=The plaint shall b rejested in the Tollowing cases—

(&) where it dpsi nog dissluge 0 cause of action;

(b} whearo e refiof elaimed n wndervalued, ond the plainiafT, un being required by fhe Cowit to spendet
the valaation wiiliin & Lirne Lo be fxed by tha Court, fails to.do s

(e} where the relief claimed i peoperly valued but the plaint & written dpon paper insufficiestly
staniped, and The plaimifl, on being required by the Courl 1o-supply The requisiie stamp-paper within &
G 1o be fred by the Court, fails 1o da s

() whers the-suit appears [ the statemment in the pleiot 1 be bamed by any Law,

fu} where i I3 noriled o duplicare,

L0 wvere Clae plain il (Bils po Gonply with U pravigions of eie 9 )

Prownded fhat the tinge fixed by the Court fior the sarrection of the waluation ar supphaop of the reguisite
siam par ehialk ae bo geiesided wnbass the Cour, forreasans. o be mcordsd, i samsficd that the
phhun;#am prevent by sy canse of sscepiional kanire fr pormestion the velwtion or supplying the
requisile stamp-papor, a3 this cige may be, withan this time fioad by e Courl and thist refiéeal o extem
snch time wonld casse prove injostics 1o the plainlid™

R{2E20) TRCC A6 : 2020 SCC.OnlLine SC 567



n

Sad, i vl sertier Cheder VI Bale 48 18w indfegrenideny and speciaf remey,
whergitl e Coi! iy empewercd fo snmorily dismies o suit el the Hhreshold,
withont proceeding fe reenrd evidence, and comducting o irial, on the basts of the
evidviie anllieed, 00T i sutiafled ehar the wetian stipald be teravinaied on any of
et prewneds convaied i this provision

255 The wideriving abjee) af Cvder FIT Nelfe [ ) 1 Best e o sill, iws omwse af
aetion v divelared, pr the swit i herred by Fmitation wnder Bede ) (), the Canent
perind e Fidid 'Ir.lnrnlal'.' e I:h'ﬂr'nﬁﬂ']r.! Mﬂuml.':al-.ﬁhl praract i m’mﬂﬂ'ﬁrﬁq PSR T
It suek @ case, 3 would be nocesvary dr put ae end (o the sham Btlgation, se that
Sieriker fudictal thune {5 mof weesto,
214 In Azhar [tussin v Rafiv Gandhi® this Court held that the whole purposs of
cunferment of pewers under this preavivion i to enswre that o lifeation which ic
mraningivss, ang bennd fa prene sbartive. should not be parmilied ie waste fndiclal
tliine of e eouri. in e follawing words © (SCC g 324, jewra F2)
M2 The whnle pirpace of eonferment of tuch poveer is i gnsuee thot o
lipigt e weliol dr meawimgdaas, aend Geeesd fo g disariive sioula sl He
porniited In accupy e Hmd ol the Cowrt, and evercise e mind of the
respondent. The svord of Damocies meed oo de kepr herrgring over leix
Derned dmmccemsanily wAthond poind ae peepreie, Barn i oanoedinaey clad
fivigention, the Court readily exercises the power lo repecl o plaint, 1f 1 does
sl elisclosy any cavae efworinm ™

JLE The pover confermed on the cowrt fe lermingle @ civil aerion 55, hinvgver, @
dreestie one, and the comdittans conmerared o Order VI Ruls 1T are reguived i be
sirichly adhered

ZA6. Uider Ocler VI Bule 1T, o oty I eend err the Court o delersine wherher
e pteing dfiveloney @ canse of eoifon by soratinizing the endrmeénty i i pl’ufﬂr”
Fead wd corfiactines wit ihe deciasesddy relied apon, a# whether fe ol s barred
by arire T

237 Uhdder VI Meide $471) provider for production of docimems, ow which thy
Jalesert i Pty refiemee da Qs s wldck racly o8 dneler,

“d Pradererion ol duowneny on which plaini )} sves or relies. (1) Wlere
b e ey papnr e dfnce e nd gn valie S egaer aleceenes 10 B possesicen
e g fie wuppiet el i claine, die chall esrer sl diecimrents inoa s,
cemed wtd presfrnoe 30 i et ol e afedr s presesred b i aga sill, R

UIOEG Bupp BCC 315 Fallowed in Moovendrasinlyi Bangitsanhii Jadhiis oo Vigpkanverbs, 1995 5CC
Candine Coy 280 (18] 2 il B35

L |__i'|.'|_l|'F\..|:.;|J B ey B 81 Sase Dad, VS B, Sea Speees I I;EIIH:.'J' BIC 552
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) L T e e e

Fhi glerind.

{21 Where any such document i ot in the possexsion dr power of the
plafmtifl he shall, wheraver persille, Hatd In whose pogression ae poviae
it e

{33 docunems whick aught (o by produced in Court by the plainif when
the plaint is presented, or (o be entored in the (it to be added o anneapd
te the plaind bur {5 not preduced or entered accpraingly, shall nor, withourt
tha legve bf the Cowrt. be recelved in evidence on hiy behalf af the hearing
of the suir,

{diNething tn thiy ryle shell apply (o docwmery’ prodiced for the cross
examivation of the plaleifs witnesyes, ar, Amaded gver ro g wilnesy
merely to rafeesh Fs memary, -
' (empleaiis suppiied)

238 Having regard ta Ordpr ¥ Rule 14 CPC, tiw documents filed afongwith (e
plaind, gre requbed fo be faken Mo cansideraiion for deciding the application
under Cheler VIF Rute 11{a). When a document referred to in the plaing, forms the
Dasizof the plaint, i yhould be reared ox o par) of the plait.

239, In wxercive af power under this gravizion, the Cowl would defermine [f the
asTartions eiade in the platir ard contrary fo sfabutory low, er fudicial dierq, for
dleciding wherher o cave fiie refecting e plalne o the thweshold 5 mode s,

£400. At thix sfoge, the pleay token i (he defendane In the weilten siafement and
applicationfor refeciion of the plaines om ifie martls, would be frrelevanr, and carnor
be acdverted Io, or fakew info consideration™.

A5 M. The test for exerciving the power wnder Ciider VI Rule 115 that [f the
auRrmens mone in fhe pioier drk fakem fHoentirety i comfunchion with (ke
documuents relivd upor, weuld the rame resull in a deeree being passed, Thic fax
was loid doven dn Liverpool & Ldndon 88 & T desn Lid v AV Sea Sucoegy
Fwhich recdr ax . (300 p 30l para J35)

“130 Wherher o plaint dlicloses a eatsd of oction or not i essentiolly &
quigstion of fuct. But wheiher it does or does mol must be found ow from
reading the plaini ficel)} For the sald purpars, the overments made i the
plaint i their cativety ms be held to he eorredr. The test iz ax to whether
if the avermendy made i e plaint are Idken 0 be correct Jn thcir eniirely,
a decree would be pogzed "

13 Sopan Sukhdeo Suble v, Charity Comme., (200433 5CC 137
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SE A2 d Digindesdy Uy piog bl v, Hede & G the Gt firctfer el th i i
Kb prEvETiERIbie fo call ol o sentened or & pafvage, el faoroad i in ivalerion & i
Hhe yulistanee, and pot mdrely Whe form, which has la be lonked imta, The hain T
I be coairued s 0 sfawdy, withow eddlilon ar swbiractinn of wonds §f ihe
adlfepalione i the plaind prive fecie show @ooonee af aotion. e courd eaamat
Bk Rpon i snguire whelher the allegations gre frue in fact. D Romdehnmdran
e RV fanekivarm’’

2303, .!rll"nrr.r.l nlr:arr.[rl&ﬁ.'!' rqrdmg{;fﬂn"leﬁ{ﬂfﬂl, i [FM thar the st fr mu{ff,ﬁ&
vesudiioy wod wirhont gy meelt, aed doer pod dizcloge o eighe o e, She cour
wenlel b feextified in cxercising che power wnder Geder VI Reife 1 CPE

2114, The pavwer undar (eder ¥ Rele 11 CPC may be exercized by ke Couvt af
ey srage T sedl, elnver before raglyaring Jhe plaian, or after leening sinmmony
fa the defendane, or hefore conclhusion of the irial, ar held by fhis Court in the
Juefement af Smivawr Bhed v Siare of Moharaditre™ The plea Sl onee iy gre
Arepore, the moior mreer neostrily go ot el sy rapelled by iy Coed (v Azier
Iirvserin feaepmn),

2303 The provives of Greler P Rude £ 1 iv mmandatory tn matere, fr stanes ther e
Jibinr “xhell ™ b refecied I any of the grounds specifled In clause (gl o fe) are
micrede puf. Jthe Cowrr fsds il the piai does et algcinse o squse of aclion, o
thaari the wwfl it bered by amy lny, the Conrt oy no opiion, bul g refect the plainl.

2. VCrre of dedign ™ means every [Be wisich would be secessary for the plaindif
o peove. i reversed, Broorder e support e sphe fr gadgaient, It coRgiifs of o
Digpsaniia .-.',"Jr!.;l.lu;.'n'.'.'.fr.l'.b:r.'.'_ Twkick e aecER n'p.l}'lﬁ:." L J.I.I'ﬂl'.l'ﬂ';',!'j'.k.l prove it sedir
enfile frlne fo the Folials elalvned In i S22

S e Niwenny A lwensend VS0 Kemiir Lyhr Tapmwum"’ fhiy Crouaiedt held,
"2 e of wetion, this, steans every focl, which ifivaversed, i vk
he megervary for die plaindf] o e an arder fo oyt Ris vight fo o
Fudfameat e vhe cowrt. T ovler warels, iy a endle af foets, which faker
sedtds e Foent eipprttealde Jo deenr sptves she plaimi o righe s rediel apeinst
phe mf el B e Gty e onef gone by the defencunt xinee in e
cisgenee af soeh g e, 0 cowee of octine car pacsbly acerne, B iy wor
Taedted woshe sl infeingemeny of the vighd sued an Il paeludles ol the
sl factsoeen wliok It i ,|'r.ur.ln'.r:r.|..l'"
fernghesis yuppefied)
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242 In T Arivandgndan v, TV, Sapapal™ [hik Courd held it whiile eonsIdering
ar application wnder Order PIT Rule 1 ©PE what iy required i be decided Is
whether the plaini discloses a real ciuse of achion, ar semeiling purely ilfusary, in
e following words: (8CC p 470, para 3)
“5 e leorned Munsif moot rev@mber that i on 6 sieaningid — aol
Jormal — recding of the plains it iy mandfrstly vaxatious, and meritless, in
the menze of not disclosing a clear right to swe, he should gaeraize fis
power yndar Order ¥1T, fuia i1 C.F.C. taking care o see thar e ground
menrfoned therein (5 folfitled And, if clever drafing har creqied the
iHresion of o cause of aefion. wigir iz phe bed ar the firs hearing .
femphayis supplied)

24,3, Snbsequentdy, in LT.C, Licl v, Debt Recovery Appeilaie Tribumal™ thiy Court
held thot Taw connot permit clever draffing which createy illusions of o cawre of
acttan, Whe (e vegutred (v B a dlaar right meiss b mods oot i the plain,

AT havedver, By oldver drafiing af the plalnt, §F e created tha illesion .au"q
panare of action, s Cowrt in Modemri 5ri’ Remachondra Miethy v. Sved Jafal™
hifd Phat 7 phowld be vipped in ihe brdl g0 thad Soguy firigarion will énd ef the
eariizst sfege. The Copes musy be vigtlant agdinst any camatfioge ar supprecyigs,
and dererming whetfier the litjrtian {8 witerly vexatious, and an stuse of the
Frocess o the ciur,

28 A three-Jidge Bench of this Cowrt in Siale af Punjab v Gurdee Singh™ held
that the Cowrt must exanine e plaint and determing when the Fight fo sue first
erecruad iothe plaindifl and whetheron e asnmmad facts, D plaini i within fime.
The wordr “right 1o sue®™ meany the right fo seelt reliaf by meong of lopal
proceedimgs, The riph 1o sue cooruer ondyrwhen the couss of oction arises. The suds
nuig! B ingtihuted wihen the right asseried in the sull is infringed, or when there is
i clear and wrepuivncal threat fo ifringe ..m'.::h';lgj_‘u Iy ehe defendant agwingd wiham
the suir v instingded Ovder YT Rule ] Hedi providies thot where & sl apmears from
P crcetrmmanty {n it giliint fo be arved b any ime, the plaiat chall be rofected.

L1977} 4 BOC 467
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14.1. 1hus it i3 cloge that the above provision wiz., Order V11 Rule 11 CPC sorves
a5 a crucial filter in civil litigation, enabling courts W termineic proceedings at
the threshold where the plaionff's case, even if accepted in its entirety, fails 1o
disclose any cause of ection or is barred by law, either express or by implication.
The scope of Crder V1 Rule 11 CPC and the suthority of the courts iz well seitled
irt Jaw, There is a bounden duty on the Courl to discemn and idemify fictitious sutt,
which on the face of it would be barred, but for the clever pleadings disclosing a
cause of action, that is surreal. Generally, sub-clauses (a) and {d) are stand alone
grounds, ihat can be raised by the defendant in & suit, Howewer, it connot be neled
oyl that under certdin circumstances, clauses (a) and {d} can be mutually
meclusive, For instances, when clever drafting veils the implied bar 1o disclose the
ceuse of action: it then becomes the duty ol the Courl Lo [ifl the veil and expose’
the bar to reject the suit ot the 1hrcs.hn.|d- The power to teject a plaint ander this .
pravision 15 not merely procedural bul substantive, aimed al preventing abusc of
\he judicial process and cnsuring that court fime is not wasted on fictitious claims
Faling 1o diselose amy cause of aclion fu sustain he suil o barred by law,
Tharcfore, the appeal before us requires carcfiul considermtion of the scope of
rejection ol the plamt under Order V11 Rule | | CPC, particularly, m the contexd

of the suil Nled based on an aprecment W sell against thivd partics in possession.

15.  (hder VI Rule 1 1{a) CPC mandates rejection of the plaint where it does

nol disclose 2 cause ol action: o Om Prokach Srivastave v Urion of Tndie &
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Another”; this Court pointed-out that cause of acion means-every-fact which; if
trdvesed, would be necessary or the plaintHt to prove in order to support their
right to judgiment. It consists of bundle of facts which narrate the circumstances
and the reasons for filing sueh suit. It is the foundation on which the snatire suit
waould rest. Therefore, it goes without saying that merely inclpding a paragraph
on cause of action is not spfficient but rather, on a meaningful ceading of the
plaint and the documents, it musl disélase & canse of action. The plaint should
cantain such cauge of agtion thet discloses all the necesstry facts required iy lawr
1o sustain the suit and not mere statements of fact which fil to disclose a legal
right of the plaintiff to sue and breach or violation by the defendamt(s). It is
pestinent 1o note here that even if & right is found, unless there is a vioiation or -
breach of that tight by the defendant, the cause of action should be decmed 1o be
unreal, This is wherethe substantive lsws like Specific Relief Act, 1963, Contract -
Act, 1872, and Transter of Property Act, 1882, come into operation. A pure
quistion of |ew that can he depided at the early stage of litigation, aught tiv be
decided ar the earlitn stage. In the present case, the respondents’ claum based on
an agreement to sell, The legal effect of such an agreement must be gcamined in
light of Section, 54 of the Transfer of Property Act, 1882, which explicitly swates

that a contract forthe sale of Immovahle property does nol, of itself, create any

F (006 6 500207
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wnierest in of charge on such property, This principle has been consistently upheld

by this Courl in the following judgments:

(1} Rombhou Namdeo Gajre (rupra)

"12. The agreement lo bell doer aot erceale an interest of the propoyed vendae in
the swil praperiy. Az ger Seclion 34 of ohe A, e divie v femovable ooy
verlped af wiore than Kx 1IN cwn Be comvensd only by erecuning o reglsiired sale
ored. Section 54 speeilfeelly peowdes v o conrradr S gale o linmdeadle
properis o carlraet svldeacing B fecd D the sede of sueh propeede shell foke
plirce on ihe terns settled behveen the partics, b does ad, of itsell creme e
inlerest in ar charge on ruch properoe it iz sor dispered before ws thal the sell land
sougni i he comveved @2 of the vl o swere shan Re (00 Therefare, snlecs thers
bt o Fe i teved dpewmery o) sale i fesisre of Plterriiad (the propesed ransioee]
e titde af e swilf land caniinued (o vest i Neeowen Bepefl Dhoirg foctgimal
Plaintiffl and resealdn dn hiv overdesliip, Thiv podat wos exemined fn dotendl by thix
Conart irr frene of OLF v Disteicr dudpe [P 0OT) § SCC 406] ol it was Bofe? the
(R o ARSI, pares T) }

"7 Henving piven cur guniows considersiion o the rival comientinns pne
ﬂ.l-u.l'.l'ﬂ'ﬂ.r Fire Sigd Coiet weidi respoct bud pafeaily erred in faking e view
thai because of Section 33-4 of the Transfor of Property Act the proposed
travsfirees of the Tand hod acgiived e laterest o the lomdy which wonld
rerell in excluxion of trese lands Trom e covgmferting ol the olifing of
the fennreslinlder feansforoe ar the apygedaned doge 80 is ahviaes el o
ergrremienl fop gell creafds oo dmtered tn famed s per Secnom 34 o) e
Teemsfer o Praoperte der, e propero e S gofs comuve anly By
F'tﬁn'.:.n'ﬂ'cn".'r-mlﬂ cheed Jt ix wat i I'.II.|;J||:|H|'I' that the Javely o ulrl.',;.ﬁ-l' i e errveineed
warit Hgving wilivg af more Prane Be 100 Therelore, wnfess (hers wir g
repimered docnmen’ o sale fn fevonr of fhe peopased s e
aoreeme-holders. e mife af the Tovef winld ood sel divested from the
vemelar gmel eoldl reimany i M mt‘:rr'nf.ll'r'.' Phrere iv ne 4.I'.l.'.:||:l|.u'|' ey s
ampeed. Tlowewer, atrong reliniee vy pvced o fearned ool fore
Respuandeni 3 oo Secitun §3-4 af the Travgier of Properiy Acs, B il
apipresieng fow el seetion con ot ell Be refevant aginat e third porty
ke raw appeont Sote. Thin seciion pravides for o siveli of prateciion io
Hhe prapared ramilered fn rissacdn i poesesiiar agaiog e trisin ownd
Wiyl argreeal fe selt drore fumds do the Jeewerferce I Ve p.m-fm.::r:n!

-
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Iungree duriies adber comdiions of Secipn SieddBol-gralclion-is

available ar o shiefd brly deainst 1he fransfEror, the proposed vendor, amd
wanld disentide him jrom disurbing the possersion of the proposed
Enangfeides who ore pul in possession plissisnd o much an agreement, Hul
fhent Eeow milhing o da wilh g owmerskip of the proposed trangferor who
ramnaimr full ewner af the rald lawds (1 thevard fopalie conveped by zale
desd to the propozed reniferees. Sweh o right o protect posseesion
apaini the proposed vemeor camnor b prossed in service against o teird
party{ike the appellanr State when it seeks 1a enforce the provisions of the
Aot agoingt the femiero-holder, proposed rangférdr of thesi lands, "

(emphasis supplied)

Thigre wai di agrediment betweern the appeiiant and the resgpandent in commeciion
with the st Jand. The doctrine gf part-performance cowld hove bean avalled of by
FPishirrilal against his propoged vendor subject, of coure, (o the filfilimeni of ihe
candifions mentionad abigve It dould for be dvailed af by the appeilrmt agaid the
responden with whism e hay no-privity of controct, The appellant har been pur i
possesilon of the sulr lomd on the bade of am agrasment of safe not by e
retspondind bur by Plvkorrifal, thieeffre. the privity of conilfact i benween

Pishorrilal ared the agpellon ond not benveen ihe uppeliont and the respandent.

The dectring of pari-performance s cgntdngiated in Section 53-A can be avalied
of by i propased travisferée against his trangferor ar any person eleiming wnder

At dng nat apaiest o thind persor with whom he does mol have a privite of

i conlract.”

(i) Suraf Lewvip & Fndustries (P) Lid v, State of Harvara & Another™, wherein,
this Court comprehensively eximined the nature of rights created by an
agreement o sell apd concluded that such agreements create, at best, a personal

right enforceable against the vendor, The relevant paragraphs read as under;

“Id Section 34 of TP Aor makes § elear the @ comtraer of sole. rkat s, an
agreemant of sale doet npy, af fwell creatd any inferest in or charge on such
properry. This Court i Narendar Knevondas v 34 Komiam and daw, (1977) 3
SCC 247, observed: (5O pp33d-33, paray 3233 & 37)
"33 A consract f fole does aof f el creale any Inatevest i, or charge
on, g mapeely This o expresily declared inSeciion 34 of the

30123 | §CL 656
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Troangrar of Preapaery Aol SNee Romsaean Peagod v, Bam Aol Mazry
(IZET T SUR 293, The fheciury cheracier of the persoral obligution
crialed by & cennrael for xede by recuprised i Seciion 3 of the Specific
Aelief Act. 1963, mwl inSectlon 9] of ihe Trams Ao, The personal
whiigarion creaed by o comraot of sale is deseribed in Seciion 6 af
i Tremafer of Property Aot a5 en obfigation oriing out ol comiracr
ond anmened o the cwmeralhip of properiy, bur Aol mnounifag fo o
Heresl fF srramen) hareim,

F3. B fratie, the word ransier iy defived with reféremes jo the ivord
‘wrmven. THe word convery I Seciion 3o Tremsier of Mropernp Acr
fx pisief i the wikfer sense of conveying ovmership.

37 rher andy o exacutinon of torvorance, awrership passes Jrow oae
ety o ameliker,

{7 fn-Kowabhlrenr Nowmeden Geee v Movasam Baoufl Dhaive 2004 18 508 818)

Helg Crowr kil
"I, Protecrion privided wnder Seorion 334 gf the Act fa the gripased
framtsferee fooor siield only agaler the seoesfiror. N odiveminies e
transfirar from disturbing the possessing of the. proposed [ronsferey
wiha Ly put fir poxseivion i pursuaece fo svch an agreemend, It har
motling fo oy with the owsershin of the proposed frangfeme whno
remainr il ownee of the propery B 6B lepeil convered By
evecuting a regpivrered sale deed in fovoue ofhe fransfares. Sueh o right
did Erededt s cEnion axdindr the prspened vemalor commrl e prreasved i
Service E'H.:r'n'rr a third JHIrTE, )

{8, 11 i« thuy eteor fhe! o trvfer af inmmavable property by woy of sale can only
he by o desd of cormveyonce (fole deedy. In the ebserce of o deed of comrevarre
{elielp steepreed cmad vegitered ox respeirea bo lasw), no eiphe, stfe ar (nferesd b an
imttiereethle progerty can fe tromferred

Ty contiain of sale faordoment ) sell) advich v met o registered dleed af
doenaneee folved af sale f vsded fall shors of the regairompnis. of Seclinee 54 ol
S5 af vhe TP der ared will one geefer e iiile war tronsdfEr auy Siverest aooe
It velae pregweely FEXCE e et rasi el uncdler Section 33-00 af the
19 Ag) Avearding i the TP Ao, an apréement of sole, wieihar with posseszion
it possesyion. 5 ant o comeeyance. Sectinn 34 of the TP Acf vnocls that
Serte o fomnnvelde property e bie e oaly e e rgpaiered Instrumenl g
aereement of sale deer not creale ey ietere o clervge on W selyeci-oaniter "
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75 Tha plwervedions mede by (ks Cowt in Firaf Lo frupra) i paras 16 s
LT ave alta Felavany,

in Sheikee! dhmed v, Syed Akhlog Hussain, 2021 SCC OnlLing SC 1520 whereir
the Courd gfier referving (o ity earller fudgment held that the perden rélying upon
the cusiomary documents canngt cloim.do be the rwnér of the fmnovable property
and consequently rot molmaly any claims against a third-party, The relevan
Pares recd ar wndar—

U1, Heving rorsidered the pubiedssinns at the aurser, it O 5o be emphosized ey
irrespective of wial war deefded in e case of Baral Lomps and Indistries frupra)
the Jfact remaing thal ng (e equld be trangferred witk redpéct to lmmovable
properiies on the Basiy ol an inregisiered dgreemwent io Sell or on the basiy gf an
wiregistered General Power of Atioraey, The Regiriratiow Aci, 1908 clearly
provides fod o dociument which requives complsory regisiration wunder the Az,
wiudel not ennfer ey right, mich lees o legally enftedeable right o uppreach a
Cowre of Lawt on frg basis. Eeen f these documendy Le. the Aereament fo Sell ond
ke Power of digrneywere repisfered, will i could moi be goid that ihe respondery
wanldl hove acguired tifle over the property in guestion, A1 bext, on e bavis of
the regisfered agregngwt fo 2ol B egild e oliiined relief of specific
performance e appropricié procesaings. fn thiy regard, refErence may br made
i seerions 1T and 49 of the Regisiration Act and secion 34 of the Trangfer of
Properiy Aef, T8E2,

IT. Lo g weell parrled vhat no cight, 88 oF inkereit i immovable propery con
b conferred withaur @ regisiered document. Even the judgment of thix Court in
the cave of Suref Lamps & Indwsiries (oupra) oy down the saee propagision
Riferenca map ales be made te the following fudzmerts o this Caurr:

(il Awveer Minkug v. Deirdre Elisnbeth (Wrighy) dssar (2048) 7 S0C 639

(i) Sairam Singh v. Kefo Dwevi Civll Afipeal No, 6753 af 2022

(i), Panl Rpbber Tndiwivier Privere Limited v, Amir Chord Mg, SEPOC) Na
13774 of 2022,

{2 The embargn put on regisrotion of docusrens would not override the
stdturary provivion so as (o confer e on the baris of unregistered documente
with rogpect fo (mmovable properny Oner this ie the selilad position, the
rikpendend could not fove matndgimsd the sy for porsdssion and sngsme profits
againse the appelluny, who was odmitiedly in posssssion of the properiy in
fpeeion wielker-or an omer ar o ficenses,

%3025 BCC Onlina 5C 352




I3 The ovgunien advanced o behalf ofthe respondens that ehe fudement in Suraj

Lompy & Ingwriries (agwa) would be srospeciive fs alse misplaced. The

et il coumprlsury reEiciraling ad il e porre@isiradion omanies

from fle siatates, in perriculor tha Regintration Aet and the Transfer of Propertp

Aer, The rarie in Swvwy Lo & fndusiries (rgara) only approves the provivions

in the neo enactmenis, Feelier judgeemis ofthis Cuetet have faken the seme view,
15.1. Undoubtedly, a sale deed, which amounts 1o conveyance, has lo be a
registered document. as mandated under Section 17 of the Repistration Act, [908.
On the other hand, an agreement lor sale, which also requires to be registered,
does not amount Lo a conveyance a5 it 1s merely a contractuel document, by which
one party, nanely the vendor, agrées or assures of promises 1o convey the property
deseribed in the schedule of such agreement lo the other parly, namely the
purchaser, upon the latler performing his part of the obligation under the
agreement fully and in thme. Section 54 of the Transler of Properly Acl, 1882
gxplicitly lays down that a contract for sale will not confer any rialyt or inlerest.
Section 53-A of the Transfer ol Propeny Act, 1882 offers protection only ta a
proposed transleres who has part performed his part of the promise and has been
pui 1nto possession, apainst the actions of wransferor, acting against the interest of
the transferee. For the proposcd trangferee Lo seelt any proteclion agamnsl the
wransferor. he must bave either performed his pan ol obligation in {ull or in part.
The spplicatulity of Section 53-A of the Trensler ol Propeiy Acl, 188215 subjent
to cartan condilions viz,, {a) the agreement mug be in wriling with the awner ol

the preperty or in other words, the transfecor must be either the owner or his aut
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honsed representative, {p)-he ransferee must have been- put-inko- posscssion-or
rrast have scted in furtherance of the agreement and ma_d: soins developments,
() Lhe prowection under Sestion 53~A is not an exemption to Section 32 of the
Trapsfer of Property Act, 1882 or in other words, a ransferee, pul info possession
with the knowledge of A pending L, is not entitled 1o any protection, (d) the
transferee must be in possession when th Jir fs initisted against his transforor and
must be willing to perform the remuining part of his obligation, ¢) the transferee
must be entitled to seek specific performanee or in other wﬁuis, must not be
barred by any of the provisions of the Specifia Relief Act, 1963 from seeking such
performance. Thé protection under Section 53-A is not availeble against a third
party who may have an adversarial claim against the vendor. Therefors, unless
and until the sale deed is executed, the purchaser is not vested with any righe, tite
or interest im the propsry except to the limited extent of seeking specifie
performance from his vendor. An agreement for sale does not confer any right to
the purchaser to files a suit apainst a third party who is either the dwoer or in
possession, or who claims to be the owner and 10 bie in possession. 1n such cases,

the vender will have o approach the court and not the proposed transferce.

15.2. [n the present case, juxteposing the above legal principles o the facis of
the case, we find that the respondents’ claim suffers from multiple faral defecrs

thatgo 10 the root of the case, which are as follows:




132.1. First, there 15 no priviy beiween the respondents and the appellant.
The agreement to sell, is ool between the partics to the suit.  According o
Secuion 7 of the Transler of Property Act, 1882, anly the owner, or any person
authorised by him, can transfer the property. We have alrcady held thae an
apreement 1o sell does not confer any right on the proposed purchaser under the
agrcemeni. Jherefore, as a natural corollary, eny might, until the zale deed is
axecuted, will vest only with Lhe owner, or in other words, the vendor to Lake
necessary action to protect his interest in the propery, According to the
respondents, the property belongs to the vendors and according to the appellant,
the property vests in them. Since the respandenis are not divesied any right by
virlue of the agreement, they cannot sustain the suil as they would net have any
locus, Consequently, they also cannot seelk any declaration in respect of the titde
ol the vendors. But when the tifle is under a clond, 1t is necessary that a declaration
be seught a2 laid down by this Court in the judgment in Amathula Sudiakar v, P,
Buchi Reddy (Pead) by LRs and others™. Therelore, the sult at the instance of the
respendentsiplaintii®™ is not maintanable and ooly the vendors could have
approached the court for a relief of declaration, In the presen case, strangely,
W vendors are nol wrayed as parties 10 even suppon any semblance ol right
zought by the respondentsiplaintifls, which we found nol o I in exisunee.

Further, the respondents/plaintiffs claim to have paid the enfire consideration ol
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Ra.75;00,000/+ in cash; despite the-iatrodusiion- of Section 26957 to the [neome
Tax Act in 3017 and the corrcsponding amendment te Secticn 271 DA,
As held by us, the agreement car enly create rights against the proposed vendors
and not against third parties like the appellant berein: As the agreement to sell
dees not create dny tahisferahle interest or tile m the property in favour of the
respondents! plaintiffs, as per Scction 54 of the Transfer of Property Act, 1882,
we hold that the attempt of (he plaintiffs to disclose the caise of action through
clever drafting, based solely on an agreement 1o s¢il, must fail, as such ttlmj,uaum
cannot be restricted to uere stateraent of facts but must disclose a legal right to

SLE.

1522 Bechodly, and p-m:h.ap-a' more fundamentally, as we have seen and
held-abave, the respondants have no legal right that can be enforeed against the
gppellant as théir claim is impliedly barred by virue of Section 54 of the ’rr"ans_fm 3
of Property Act, 1882 "Their remedy, if'any, lies against thetr propesed vendors.
The plaint averments remain silent regardiag the execution of & regisiered sale
deed in favour of the respondents, whish alone can confer a valid right on them
tofile & suit against the appellant as held by usearlier. Another, remedy available
1o therm is o insitite a suit agringt the venders for specific performance. This
principle was clearly established in K Basavarafappa (supra), wherein this Court

held that an agresment holder lacks Jicss pighdi 1o maintain aflions against third

parties, The refevant paragraph of the said judgment is extracted balow:
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A . diy inare agreesenl fo Sell ne appellant gl no interest in the peoperty
Ferceriction ko eraile hind fo appdy fue seiling avide such awction wnder Bl &0 ane
gepeciolly when iy fransaciion was N by Nede 16¢7) recd wirth Rules 51 and 48,
L eirregrue ey fre condel Her! fe sevd b e Rerving omye fegal fereres o entitls Bim o
derve such ert appifcecfen. Conveguernily no fordt eonld be fowsd with e desivian
of the. Divigion flench af the THah Cowrt refoeting the eititlemant sf the sppeiiang

Faarnave suelt oee spplication,
152 The contention of the leamed counsel for the respondenis thas the
judzements relied apon by the appellant are not applicable, cannot be decepted
fur the simple reason that the ratio laid down by thiz court, is applicable
irrespective of the stage at which it is relied upon. What is relevant is the ratio and
not the staze. Such contentions go against the spirit of Asticle 141 ol the
Constitution of Tndia. Once a ratio is laid down, the courts have to apply the ratio,
considering the facts of the case and once, found to be applicable, irrespective off
the stage, the same has to be spplicd, 1o throw out Trivolous suis. The is o
gainseying in cuntending that the other party must be put to underge the ordeal of
antire trial, when the plainti f"s ¢laim is either barred by law or the plaint fails o
disclose a cause of action, as it would mmount to abuse of process of law, wasting
the precious time of the courls. On the other hand, the judgments relied upon by
the respondeats do not come into their aid as the judpments referved (o by them
als luy down the prupesition that the plaint can be rejected 11 on 4 meaninglul
reading of it, fails w disclose a cause vl uction ur is turred by law. Tn the present
| case. from the facts, we also [ind this 1o be a case of champertous Titigation,

| between the plaintiffs and the vendors, who ane not partes to the sut, Though

'| ___4



chmpermua;ﬁﬂgmimm-haw;b&m fecogaized In-OMC-COUNIY-to-some- extent by
vty of amendment to CPC by certain states, congidering the facts of the present
case and the averments In the plaint, we only find the litigation 1orbe inequitable,

unconscionable or extontionite,

15.2.4. Further, the raspondents are not in paamni:;n of the property.
Whereas, the appellant’s possession since 1905 is admitted in the plaint itself,
In such eircumstances, where the plaintiffs are not in possession and the
defendant i3 in ssttled possession for over a century, 8 suit Tor bare injunction by
a propozed transferse is clearly not maintamable. Section 41(]) of the Specific
Relief Act, 1963 prohibits grant of mjunction when the plaintiff has no persomnal
interest in the miatier, In the present case, the respondents, being mere agreement;
holders, have no personal interest in the swit schedule property that can be
enforced against thind parties. The “pecsonal intersst” s to be understood in the
context of i legally enforceable right, &5 when there is a bar in law, the mero
Existm:t:. of an interest in the outcome tannol give a right 1o sue, As held by os
above, no declaratory relief has been soughs as comtemplated under Sectidn 34 of
the Specific Relief Act, 1963, This principle was clearly cswablished in Sharkhand
Stare Housing Doard (Supra), in which, this Court emphasized that where title is
i dispute, a mere suit for injupctlon is not main@inable. The relevant portion of

the said judgment is reproduced hereunder:-
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= A v is owrend gaevladd oy coverie o) frdpienats of Bis out that in cacl and iy
o wheare the defendant disputes the fitle of the piaintifl i {5 not necessary tha
i afl those cases plelnidfThar (o seek the relfel of declaration. A st for meve
I RnCH T ey e e ol wien W defendant resses o gensing dispate with
regiard Fo e gnd when he valses o plowd over the tile of the plaimtiff then
mecesyer iy f thare cireumaances, plaintills comnol mainlaln o sull for bare
T T

15.2.3. Yet another defect in the plaint is regarding the identity of the
property. The respondents/plaintiffs, as scen above, have admited to the
posscssion of the appellant over the smt properly. The plaint, on one hand, raises -
a dispuie as Lo whether the property-claimed by the respondents is the same as
that possessed by the appellant, and on the other hand, secks only a relief of
permanent injunction restraining the appellanvdefendam [rom alicnating the
propemy, withoul seeking a declavation affirming the ttle of their venders. The
entitlement of the plaintitfs {o the passession resls on the title of their vendors and
iz pol oo independent right. Withoul posscssion and wilhioul seeking o
declaration of title, rot anly is the suit barred but the cause of action is alsp

Dctitious,

16, The High Court without notiging the ahove delects in the plant, dismessed
the application filed by the sppetlunt under Crder VI Rule 11 CPC by observing
thal the cause of action 15 a mixed question of fact and low #nd that the maner

requires trial. When (he defects po to the root of the case. barred by law with

fictitiouy allcgations and are incurable, no amount of evidence con salvage the
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_plainlills case. Though anagrecment lo sell creates certain tights, these rights are
purely personal between the parties to the agreement #nd can only be enforced
against |he vendors or, in lmiwed. circomstances, under Section 53A of the
Transfer of Property Act, 1882, against a subsequent transferee with notice, as
held by ‘us above, They carmot be enforced against third parties who claim
independent title and possession. Therefore, the High Court's obsarvation tharan

agreement to sell cregtes an "enforceable right" cannet be eountenanced by us.

17. At the same timg, we are comscioons of principle that only ayverments in the
plaift are to be congidéered upder Order VI Rale 11 CPPC. While it is e that the
defendant’s defense is oot to be considered at this stage, this does not mean that
the court must accept patently umterable claims or shut its 2ves 1o seftled -
: principles of law and put the parties to trial; even in cases which are barred and
the cause of action is fettods, In T drivendendanm (Supra), this Coort
emphasized that where the plaint is manifestly vexutious and meritless, courts
should gxercize d:tirpuwér uvnder Order VII Rule 11 CPC and not waste judicial
time op matters that are legally barred and Fivolous. The present case falls

sguarely within this principle.

18. Intbeinstant case, admittedly, no sale was originally effected and only part
comsideration was made, which was not even to the appellant, but rather to s third
party. Upon distovering thet the property did not belang to the third party, the

respondents instituted a suit. Tt must be noted that the appellant has been in
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possession of the mm schedule properly for several decades. Given these
cifeumstanees, the mial court must have adopted & fair and balanced upproach,
carelully weighing all relevant factons, considered the provisions of the Trunsfer
of Property Act, 1832 ard the Specific Relief Act, 1963, but it did not do s¢. The
decision of the Uial Courl was also affirmed by the High Courl. However, we
have to lake inle copsiderstion that the respondents are in the hahit of filing
similar suits i respect of other valuahle propesties in Bangalorg, based on various
alleged agreements (e sell, which do not confer any right to sue. On the other
Iy, ihe sppeiiamt 18 a ld8-ycar-old chantable trust serving mearginalized
communitics. The public interest implications of this case are sipnificant
consideration. Such institulions must be protected from speculative litigolion that
can drain their resources and impede their chariable work. Momover, allowing
suits like the present onc 1o proceed to trial, would bot only waste judicial time |
and resources, bul alse encourage similar speculative and extortionste [itigations.
Hence, this is a fit case for the imposition of costs on the respondents undor
Scction 35A ol the Civil Procedure Code, 1508, Hlowever, we refiain from doing
so a1 this stage - At the same time, the respondents ane hereby cautioned 1hat any
futire misuse ol the judicial process lacking in benalides may invite strict action

including impositen of exemplary cnsis.

18.1. Further, through the averments made in the plaint and in the egreement, the

respondents/plaintifTs have claimed to have paid buge sum Wowards consideration
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by cash. 118 pertinent wo recall that Section-2685T of the-Income -Tax-Actwas———

intrednced 1o cwb bleck money by digitalising the tramsactions above
R.s.2,00,000/> and contemplating egual amouni of penalty under Section 271DA
of the Act. As per the said provisions, action 15 (o be taken on the récipient.
However, there iz alsosn amis on the plaingffs to disclose their source for sush
huge gash. The Central Government thoughi it it to cap the cash trapssctions
and move forwerds towards digital economy to curb the dark economy which has
g drastic ctfect on the economy of the coontry. It Will be nseful to refer to the
Budget Speech during the introduction of the Finanes Bill, 2017 and the extract
of the memo presented with the Finanee Bill, 2017, which lay dovwn the object:

Badger Speech:
"W DIGITAL ECONDHTY

cov o [Eo Promotion of a d@igiial éeinomy is an integral part of Govermment s strafegy
' to clemn the system ord weed owr corruption ond block momep It har oo
irgnsformative impaat in termz of greater jormalivation of the economg énd
mairistréaning of fnonclad sovinpy it the bonking natem This, in fum, Is
expiciéd fo ehergite privale irpeesiment in the couniéy through lower caif of eredit

India ix now on the ewep of a magsive digital revolution,

Promoting Digital Ecoiomy

162 The Speciol frvessigation: Taam (ST see up by the Govarnmant for Hack
mangy hers suggested ot mo mansecrion above £33 lolkh vhould be permitied in
corl. The Government hay decided to occepl s proporal. Switabls amendment 1o
I fncome-tax Act is proposed in the Finance Bill for wybrcing this deciiton *

Extract from Mesmo of Flnance BN, 2017

“Resteiction wa caxh transaciions
In fndia, the quentuny of domestic Black mondp i§ kugd which doversely aifects the
reverue of the Gavernmaris creafing re hurce cranch fiye Mg voripay welfre

programines. Black miwmey i peaerally transacted in cash and large amoie of
ueeca e woalth Iy stoved ohel weed i farm af cark
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I order fo ackieve the mizsion of the Gavermingal fa move divardy o loes corh
sdamay lo reduee pencrasion end circulativn of Black money, It is propeged o
fyere seetion 20857 in the Ac) to presvide tfaw oo person shall recedve an amoant
o theee lakl *peed o more,

fa) i ogerepare [Foni o porsok i a day:

thl-in respeet of o single lrensaction ar

fiod i respect of franactions relaling fd ene cvenl or pccnivn from a person,
ptherwite tham by an aecount payes chegque or account payee bank draft or wee of
elpaironic glegring Selen frpret o bank goround,

Ir ix fiether proposed o provids thet the said restderion shell nor opply o
Cravermaeard, any banking company, pont afffce, savings bank or co-operative onk,
Frrther, i ix propozed thar ruch other persosy or Glass of eesans or recelfis iy
b wrrified by e Central Governmend, for ragsons fo be recorded v weiing, an
whewm the proposed restriciion on cosh troneaciions sholl mor upply Transocf o
A the amure Feforred (o In rection 2608Y are propoaed 1o e exeladed frawer tie
seape of the sald peefion,

i is elve propored fo invert new section 371004 i the Act o provide for leey of
enally oa @ peeven wha receives @ sum e eonravention of the provisions af the
lt'ﬂ'r.l]':lr.l_'.'ﬂ:'-l:-ll seedtian 2008 The frn'm?.l'.ljl' i:‘r.rrnpase.:.' fa by o swm :l:luad'.l' fr M eravennf
i seh regoipl. The safd perclty shall however ol e levied i the person proves
flon dhere were goodd aedd sefficiond regsons far soch counftaventive 0 Oy ale
reopased that ame siecn peaaltr shall b devied By the o Comedrissioner,

1 £y wiwed peenpivasad fo congegientislly amend e provivions of veetion 3060 o amit
fhe prenvision relating o fax collecfion of totree o The rate af ane mir et of sole
cendderalion ma cosh sale af tewellery exceeding flve lakh rupees.

There arrgnchneniy will foke effec! from I Apell 2007

However, when the Bill was passed. the permissible limit was capped under
Rupees Two | akhs, instead of the proposed Rupees Three Lakhs, When a suit i
[iled elibming Ry 75 00,000/~ paid by cash. nol oniy docs is create a suspicion on
the trensaction, bal slso displavs, o vielation of law, Though the amendmenl has
come into eflect from 01.04.2017, we find from the presem Titigation that the

same has not brought the desired change. When there is a law in place, the same
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Lias o be enlorced. Most lines, such trepsactions. gn unnoticed. ar ot brought Lo
the knowledge of the income tax authorities. It is sertled position that ignorance
in fact is excusable but not the ignorance in law. Therefore, we deem it necessary

b0 issuc the following dircetions:

(A} Whenever, a suit is filed with a claim that Rs. 2,00,000/- and above is paid
by pash towsnds any trangacton, the courls must infimate the same 1 the
Jurisdictional [Heome Tax Department to verify the teamsaction and the viclation
of Section 2698T of the Income Tax Act, if 'mr;

(B} Whenever, any such Informstion is received either from the court or
atherwise, the urisdictional Income Tax authority shall take appropriate steps by
following the dus process in Faw,.

(C) 'Whenever, a sum of Rs-2,00,000/- and ahove is claimed fo be'paid by cash
towards consjderation for conveyanee of any immovable property in & i:ll:h:ﬁmant
presented for registtadon, the furisdictional Sab-Repistrar shall intimate the same
1o the jurisdictional lncome Tax Authority who shall fellow the. due process in
lawr before taking any action,

{D)  Whenever, it comes 1o the knowladpe of any Income Tax Authority that a
sum of Rz 200,000/ or above Las besn paid by way of consideration in any
transaction relating to any immovable property from any other source or during
the course of search ‘or assessment proceedings, the failure of the registering

authority shall be brought to the koowled ge of the Chiel Secrelary of the State/UT
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[ur initaiing appropriale disciplinary action against such offeer who filed 1o

intnnale the iransactons.

19. [In Light of the sbove discussion, we gre of the [irm view that the plaint
ought to have been rejected under Order V11 Rule | 1(a) and (d) CPC. Hence, the
orders passed by the Hligh Courl as well as the trial Court rejecting the application

Fied by the appellant, cannot be suzstained in law and deserve o be setaside.

CONCLUSTON
20, In fine,

(i1 Thiz appesd iy allowed.

(i) The impugned judgment of the High Court dated 02,06.2022 and the
order of the trial Court datesd 11.06.2021 are set aside

{11} As a sequel, the application Aled under Ovder VI Ruole 11{a) and {d)
CPC s allowed.

fivk The plaimt n ©.5. No, 23968 of 2018 perding on the Gle of X111
Additional City Civil and Sessions Judge, Mayohall Umit, Bengsluru, is
prjeteel

{¥} The dirceticns given by us in paragraph 18,7 of Lhis judgment shall be
intimated by the Registrars ol the Fligh Courts, the Chief Secretaries of the

Stales'Uinion Territories and the Principal Chiel Commissioner of Income
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Tax Department to this Distrier Judiciary the oficials-of the-repistration
departinatt and the jurisdichonal uﬂi:;t..rs under the Income Tax
Department respectively, $o as to facilitate the conduct of perindical audit,
(wi} The paties shall bear their respective. costs throuphout the
proceadings.

{vii} Miscellaneous Application(s), if any, shal] stand disposed of.

21. . The Registrar (Judicial) is directed o cireulate a copy of this Indgment to
the Registrar General of all the High Courts, the Chief Secretaries of gl the States
{ Union Territaries, and the Principal Chiel Commissionse et Tneome Tax

Department, enabling them to communicate thie directions jssued by this Court

for strict complisnce.
gd f-
ek lllllibbibl{:rl'i-l'!iii'c_l]-_l
[J.B. Pardiwala]
NSRBI | i, ¢ 3,
[R. Mahadevan|
NEW DELHI;

APRIL 16, 2025.






