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ROHINI COURTS, DELHI
ol 1G f
%0, e )W AZE 2 T Gent IR 3(A)YN-W & NRC/2023 Delhi, dated .[Hi! [

Sub: Judgment dated 02.11.2023 passed by Hon'ble High Court of Delhi in
FAO (Comm) 982023 & CM Appl. 20261/2023 (Stay), CM Appl
20262/2023 (Addl. Document) titled * Pankaj Ravjibhai Patel Trading as
Rakesh Pharmaceuticals Versus 888 Pharmachem Pvt. Ltd. ™

Copy of letter bearing No. 41802-X dated 08.11.2023, received from Hon ble
High Court of Delhi, along with a copy of judgment dated 02.11.2023 passed by
Hon'ble Mr. Justice Yaashwant Varma & Honble Mr. Justice Dharmesh Sharma of
Delhi High Court in FAQ (Comm) 98/2023 & CM Appl. 20261/2023 (Stay), CM
Appl. 202622023 (Addl. Document) titled ™ Panka) Ravpibhar Patel Trading as
Rakesh Pharmaceuticals Versus S§S Pharmachem Pvt. Ltd, ™ is bemng forwarded
for information and necessary action/comphance to -

1. Court of the Ld. Pr. District & Sessions Judge (N-W ), Rohim Courts, Delln
2. Both the Ld. District Judges (Commercial Court) (N-W), Rohini Courts, Delli

3. The Dealing Official, Computer Branch, Rohini Courts, Dellu for uploading the
same on WEBSITE.

4. The Dealing Official, R & | Branch, Rohini Courts, Della for uploeiding the same
on LAYERS, “

( VINOD YADAV )

District Judge, Comm. Court-02 (N/W)
Officer In-charge, General Branch
Morth-West & North District
Rohini Courts Complex, Delhi
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IN THE HIGH COURT OF DELHI AT NEW DELHI
Mz L 1) ol — % Dated... 8 3.1). =23
Fronm
The Registrar General -_..ih' Sz,
High Court of Delhi el ol -
New Delhi. g G 0% v
[o bam)
1. The Principal District & Sessions Judge (H ¥] Wy w
Central District , Tis Hazan Courts, Delha. -
i .
3. The Principal District & Sessions Judge, ik Digttn: = i

J..-"

New Dethi District, Patiala House Courts, Dethi.

ﬁm Principal District & Sessions Judge,
North-West District, Rohini Courts, Delhi.

4. The Principal District & Scssions Judge,
South-West District, Dwarka Courts, Delh:

5. The Principal District & Sessions Judge,
West Distriet, Tis Hazan Courts, Delhi.

. The Principal District & Sessions Judge,
Fast District, Karkardooma Courts, Delhi.

7. The Principal District & Sessions Judge,
South District, Saket Courts, Delhi,

8. The Principal District & Sessions Judge,
Shehdara District, Karkardooma Courts, Delhi.

9. The Principal District & Sessions Judge,

Morth-East Distriet . Karkardooma Courts, Delhi. \

10. The Principal District & Sessions Judge,
North District, Rohini Couns, Delhi.

| 1. The Principal District & Sessions Judge-cum-Special Judge,
(PC Act) (CBI), RACC.

12. The Principal District & Sessions Judpe,
South-East District . Saket Courts. Delhi.




Vs
335 PHARMACHEM PVT. LTD. vevienneen s RESPONdENLS

Appeal against the order dated 21.02.2023 passed by Mr. Surinder 5. Rathi, District
Judge, Commercial Court-03, Shahdara District , Karkardooma Courts, Delhi in case no. U5
(COMM). No. 340/21.

Sir,

I am directed to forward herewith for information and immediate compliance /necessary action
a copy of the Judgment dated 02.11.2023 passed by the Division Bench comprising Hon'ble Mr,
Justice Yashwant Varma & Hon'ble Mr. Justice Dharmesh Sharma ol this Court in the above

noded case.
Please acknowledge the receipt.
Yours faithfully,
Encl:- 1.Copy of Judgment dt. 02.11.2023
2 Memo of parties.
.-'T J“!'I-l:__-l..

Admn. Officer (1) C-IV
For Registrar General



IN THE HIGH COURT OF DELHI AT NEW DELHI
(COMMERCIAL APPELLATE JURISDICTION)
FAQ (COMM) No. of 2023

IN THE MATTER OF:

Pankaj Ravjibhai Patel Trading As
Rakesh Pharmaceuticals

VERSUS

358 Pharmachem Pvt. Lid.

MEMO OF PARTIES

Pankaj Ravjibhai Patel Trading As
Rakesh Pharmaceuticals

C - 1/158, G.L.D.C. Estate, Kalol,

Dist. Gandhinager, Gujarat State,
India - 382721

Also At:

2/16, Kabool Nagar, Shahdara,
Delhi - 110032

Email: info{@lexfons.com

Versus

588 Pharmachem Pvi, Lid.
216, Sahjanand Estate,
Sarkhej, Ahmedabad — 382210

....Appellant

....Respondent



Also at;

hi,ﬂn‘némuﬂ&um'.
Suﬂuj,ﬁhmudlhd—iﬂi!ﬂ
Email: inf ]
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F‘hcul'hwﬂlﬂﬂ
Date:/3 .04,2023

Vikas
Advacate for the Appellant
Mws LEXFONS
» LGF, Kalkaji,
New Delhi- 110019
PH: 011- 49058450
E-MAIL:




* IN THE HIGH COURT OF DELHI AT NEW DELHI

U Judgment reserved on: 12 October 2023
Judgment pronounced on: 02 November 2023

| FAQ (COMM) 98/2023

PANKAJ RAVIIBHAI PATEL TRADING AS RAKESH
PHARMACEUTICALS ... PCLLIONET

Through:  Mr. Vikas Khera and Mr. Ved
Prakash, Adv.

Versus
555 PHARMACHEM PVT. LTD. ReEpnndent

Through: Mr. Neeraj Gogia, Mr. Manu
Prabhakar and Mr. Avinash
Kumar, Advs.
Mr. Sandeep Sethi, Sr. Adv,
with Ms. Swathi Sukumar, Adv.
{Amicus Curiae)
CORAM:
HON'BLE MR. JUSTICE YASHWANT VARMA
HON'BLE MR. JUSTICE DHARMESH SHARMA
JUDGMENT

FAO (COMM) 982023 & CM APPL 20261/2023 (Stav), CM
APPL, 202 23 (Addl, Docu

1. The present appeal impugns the order dated 21 February 2023
passed by the District Judge (Commercial) who has for reasons
assigned and recorded in that order, vacated the ex pane injunction
which had been granted in favour of the plaintill/ appellant on 25
September 2021 and culled upon it 0 [umish additional material in
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support of the Chartered Accountant’s [“CA"] certificate which had
been presented in respect of the “specified value™ of the suit.

2. We find from the order dated 25 April 2023 passed on this
appeal that the Court while entertaining the challenge had placed the
impugned order in abeyance and restored the ad interim ex parte
injunction which had operated on the suit. While considering the
questions which were canvasscd for consideration, the Division Bench
also expressed reservation with respect 1o the correctness of the view
expressed by a learned Single Judge of the Court in Vishal Pipes
Limited vs. Bhavya Pipe Industry'. It accordingly appointed Ms.
Swathi Sukumar, learned counsel. as the Amicus Curiac 10 assist the
Court in examining the questions which arosc,

3. The deubts which were expressed by the Court with respect 1o
the judgment in Visha! Pipes cssentially appear to have arisen in light
of the following facis. The proceedings in Visha! Pipes emanated from
a suit for injunction which had been instituted alleging infringement of
a registered trademark and copyright. The plaintifT had valued the suil
at below Rs. 3 lakhs as a result of which it came (o be placed before a
District Judge who was not designated as a commercial count.  The
learned Single Judge found that in light of the suit having been valued
at below Rs. 3 lakhs, notwithstanding the same raising issues of
infringement of trademarks and copyright, it was liable to be tried as a
regular civil suit and thus not be regulated by the provisions of the
Commercial Courts Act, 2015°. It was in the aforesaid backdrop that
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the leamned Single Judge in Fishal Pipes formulated the guestion
which arose 1o be whether IPR suits valued below Rs, 3 lakhs ought to
be listed before District Judges manning commercial courts and thus
be tred in accordance with the provisions of the CCA or by District
Judges (Non-Commercial) as ordinary suits. The learned Single Judge
noted that unscrupulous plaintiffs appeared to be deliberately
undervaluing IPR suits leading to 4 situation where they were not only
choosing the court before which those matiers would be listed but also
avoiding the proceedings being governed by the provisions of the
CCA. Un an analysis of the provisions of the CCA, the Court Fee
Act, 1870° and decisions rendered by this Court as well as other High
Courts, the learned Single Judge proceeded to hold as under:

“62. To answer the above, first, the discussion in
puragraph 25 above is pertinent, as it clearly shows thai
IPR disputes are a set of disputes which lie only before
the District Courl. Thus, in that sense, such disputes are
an exception 10 the rule of institution of cases ot the
Court of the lowest level having jurisdietion. With the
enactment of the CCA, the subject-matter jurisdiction
over |PR disputes now vests with the Commercial
Couwrts, ot the District Court Level. Therefore, can
litjgants and lawyers escape the rigors of the provisions
of the CCA by valuing the suits below Rs. 3 lakhs? The
answer ought 1o be a elear “NO’. This iz doe to the
following reasons:

(i) The applicstion of the judicial principles that the
plaintiff s domifnes lids snd (s free fo value the suil in
the manner it s0 chooses, has to be in the context of
enaciment of the CCA. The principles cannot be
stretched o justify undervaluation of IPR disputes and
payment of lower Count fee.

"ot Toes Al
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(i) Mot ascribing a “specilied value' in the suit would
be contrary to the scheme of the CCA which requires
gvary suil to have a ‘specificd value', il the subject
matier of the swit is 3 ‘commercial dispute’. A perusal
of Section 12{1Xd) of the CCA does offer some
guidance, that the *specified value” in case of intangible
rights would be the market value ol the said righis as
estimated by the plaintifT.

{:u}n_ltﬂ.j_mu._mutlimﬂmnmﬂumﬂa

* palid ntlmt

Muﬂmum_&._mnmm despite 5-:|rm.
Mﬂiﬂlﬂ&ﬂjblg for_ valuing IPR -

the CCA - it would defeat the very purpose ol ﬂ:lh
enactment of special provisions for PR statutes and the
CCA. These statutes would have to be harmoniously
construed ie., in a manner o as to further the purpose
of the legislation and not to defeat it. Thus, it would be
mandatery for IPR suits to be ascribed a *specilicd
value®, in the absence of which the valustion of the suil
below Rs 3 lakhs would be arbitrary, whimsical and
wholly unressonable, In this view, intelleciual propers
rights being Intangible rights, some value would have to
be given to the subject matter of the dispute as well. The
Court would have to take into consideration the
*specified value” based wupon not merely the value of the
relief sought bul also the market value of the intangible
right involved in the said dispute.

{iv) The subject matler of IPR disputes is usually
trudemarks, nghts in copyrightable works, patents,
designs and such other intangible property. The said
amount of Rs. 3 lakhs is the estimation of the legislature
as being the lowest threshold in oany  “commercial
dispute” in India which deserves to benpelit from
speedier adjudication, owing 10 the economic progress
in the country, The intention of the Legislature n
keeping a lower threshold in a “commercial dispute” ol
Rs. 3 lakhs cannot be rendered mesningless. It would
only be in exceptional cases that valuation of PR
disputes below Rs, 3 lakhs could be justified.
Accordingly, Scction 12(1)id) has been included in the
CCA, where the subject matter of “intellectual
property™ has been contemplated by the Legislature o

FAO (COMM) 982023 Page 4 of 2



be an imangible right, in respect of which the market
value has to be estimated by the plaintiff, for
determining the “specified value’.

(v} The average Court fec paid in Delhi in any civil suit
i5 npprn.tilnull:h' 1% to 1% of the pecuniary value
ascribed to the suit. In fact, Delhi is one of the
territeries where ad valorem Court fee is paid beyvond a
paﬂmulur threshold, When mmmwmm.
e that g Rs, 3 lakhs, the Court fee pavable is
mi is o L ;
|PR_disputes may be valued below Rs. 31 lakhs by
litigants or lawvers would be to indulpe in forum
Ehng.u_-:ng and bench hunting and not merely 1o gxercise
the option of the forum where relief is sought The
@[@L would also be o escape the rigors of the
wﬁ u!'lhr.' CCA. Such a pragtice would constitute

b if5% o their ri ai the ve
(vi) MMWMMMMEL
Howgver, considering the Cour fee payable even if
EJEJLHI!!LIIE..H-

lued &t g minimum of Rs. 3.00,000/-,
cven_individual 1PR_owners would be casily able to
afford the Court fee at Im mm of 1-3%. There thus
to be na vali wilue an

DR et g
Mﬁﬁm&m—wmlr. {in. the piaintifl io value o
wﬂmwmmﬂmd
an_extent that il encouragos malprectice, misuss,

@m and forum shopping,

AXKN RKXXK RN

64. Therefore, in Delhi, in order to avail of its remedies
provided under the various |PR stattes, a plaintiff
cught 10 usually institute the suit before the Districy
Court  having  jurisdiciion  ic,  District
JudgeiCommercial) by valying it ot Rs. 3 lakhs or
above, and pay the basic required Court fee 10 invoke
the jurisdiction of the said Courl. However,
ncknowledging the plaintiff's reasonable diseretion in
valuing its suit, it is held that in_casc & plaintifl values
g PR suil belvw ihe threshold of Bs. 3 lakhy, such
suits  wouold  be histed  before the District
; ;
Wﬂwwwh : : AT D
deliberntely undervalused,
FAQ (COMM) D8N Prge 5 af 28




BN KMKN NEXY

66. In light of the above discussion, the following
directions are issued:

(1) Lisually, in all JPR cases, the valuation ought 1o be

mmmm Court fee would have
sordinely. All IPR swits 1o be instituted

hefhrc District Courts. would therefore, first b
instituicd before the District Judge{Commercial),

(ii) In case of any IPR suits valued below Rs. 3 lakhs,
the Commercial Court shall examing the specilied value
and suil valuition o eénsurc il 15 ol arbitmry or
unreasonable and the swil is nol un alued.

(iii) Upon swch examination. the concemed Commercinl
Court would pass appropriate orders in accordance with
law either directing the plaintiff to amend the plaint and
pay the requisite Court fec or to proceed with the suil as
a non-commercial suit,

{iv) In_order 10 however maintain consisiency and
@g}g in_adjudication. even such suits which may he

ngl  conting A=
W guils, shall also continue 10 be listed befon:

the District Judge (Commerciall, bul mav ot be
subjected to the provisions of the CCA.

(v} All pending [PR_suiis before the different District
Judges [(non-Commergial] _in . Delhi ghall be placed
before the concerned District Judpes (Commercial) for
following the procedure specified above, plaintiffs who
wish to amend the Plaint would be permitted to do so in
accordance with law.”

4, As would be evident from the aforesaid extracts of the decision

in ¥Fishal Pipes, the learned Single Judge essentially went on 10
prescribe the following procedure for IPR suits in general:

{a) “Usually”, the valustion of all IPR cases “ought 1o he”
valued at Rs. 3 lakhs and above and count fee paid
accordingly.

(b) In case an IPR suit be valued below Rs. 3 lakhs, the same be

FAQ {COMM) #52023 Page & of 1
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placed before a designated commercial court to enable it to

examine the specified value and suit valuation at the outset

and to ascertain and ensure that it had not been deliberately
undervalued.

(e) It the commercial court were to ultimately come to the
conclusion that the suit had been undervalued, appropriate
orders be framed for the plaint being amended and requisite
court [ee being demanded.

{d) For the purposes of maimntaining “consistency™ and “clarty
in adjudication™ cven if the commercial court be satisfied
with respect to the declarations made in relation to specified
value and the suit being found to have been legitimately
valued at below Rs. 3 lakhs, the matter be listed before the
commercial court (o be tried as a non-commercial litigation
and thus not bound by the provisions of the CCA.

(&) All pending IPR suits presently being tried by different non-
commercial courts be also placed before the District Judges
{Commercial) for following the procedure noted above.

5. The judgment in Vishal Pipes cssentially procceded on the
assumplion that PR suvits in Delhi were being deliberately
undervalucd so as to escape the rigors of the CCA. The leamed Single
Judge further appears to have proceeded on the premise that bearing in
mind the nature of disputes which arise in [PR. litigation, it would only
be in exceptional cases that valuation would stand pegged at below
Re. 3 lukhs, The learned Single Judge further observed that bearing in

FAQ {COMM) 98732027 Page T of 28
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mind the rate of court fee which would be applicable in case a suil was
valued at below Rs. 3 lakhs, there would exist no valid or justiliabic
cause to value [PR suits as such “except for obligue motives .

6. It becomes relevant to note that undisputedly the pecuniary
jurisdiction of commercial courts in Delhi ranges from Rs. 3 lakhs 1o
Rs.2 crores. Suits which are valued at above Rs. 2 crores are 1o be
placed before the Commercial Division of this Court. It is also the
admitted position that insofar as specified value under the CCA is
concerned, that too has been notified as Rs. 3 lakhs. Thus. the
minimum pecuniary jurisdiction and specilied value of [District Courts
in Delhi is at par.

7. The learncd Ms. Sukumar, has with her characteristic crudition
addressed the following submissions for our consideration. It was
firstly urged by the leamned amicus thal regard must be had 1o the
concept of “specified value™ as introduced by the CCA and which by
definition is concemed with the “subject matter” ol the suil as
opposed to the Count Fees Act which hids one to bear in mind the
amount al which the “religf” sought is valued in the plaint or
memorandum of appecal.

8. Ms. Sukumar submittcd that undoubtedly for the purposes of
applicability of the CCA, a suil must nccessarily qualify both the
“commercial dispute” and “specified value” tests as prescribed by
that statute. The learned amicus pointed out that an IPR dispute would
undoubtedly fall within Section 2{1){cHxvii) of the CCA and thus

qualify as a commercial dispute as delined thercunder. Ms, Sukumar

FAQ (COMM) 982023 Pirge 8 wf 2N



then invited our attention 0 Section 12(1){d) of the CCA and which
while prescribing the manner in which specified value is to be
determined for suits pertaining to imangible rights, and which would
indubitably include IPR, ties “specified value™ to the market value of
the intangible right as estimated by the plaintiff. [t was the
submission of Ms. Sukumar that it is only when the alorenoted twin
conditions are met that an IPR suil would be liable 10 be placed and
ried by a commercial court.

9.  According to Ms. Sukumar, while the aspect of commercial
dispute and specified valuc 15 relevant for the purposes of considering
whether a suit is liable to be tried in accordance with the CCA, the
subject matter ol valuation of a suit is also governed and regulated by
the provisions of the Court Fees Act as well as the Suits Valuation
Act, 1977 both of which connect the valuation of a suit to the value
ascribed 1o the reliefs as may be sought. It was in the aforesaid
backdrop that Ms. Sukumar submitted that the “subject matter™ of a
suit is a lacet separate and distinet from valuation of suits based on the
reliel claimed. According lo the learned amicus, while the former has
a direct bearing on whether the suil proceedings would be governed
by the provisions of the CCA, the latter 1s concemed with the guestion
of court lec as payable in terms of the Court Fees Act.

1. DMs. Sukumar then submitted that even iIf an PR suit were
valued at below Rs. 3 lakhs, it could be tried by a District Judge even

though it may nol be a designated commercial court. It was her

—

* Buis Vaoluation Ao
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submission that no legal provision mandates that all IPR suits must
necessarily be tried in accordance with the CCA or only by courts
created in terms thereof. According to the learned amicus, there is. in
any case, no inherenl or apparcnl incongruily in such suits cither being
instituted or being tried as non-commercial actions.

11. Ms. Sukumar also alluded to a contingency where the valuation
of a suit based on the relief claimed for the purposes of payment of
court fec may be less than Rs. 3 lakhs although the specified value
might bc more than the above, It was her submission that merely
because an [PR suit 18 valued al below Rs. 3 lakhs based on the relief
claimed therein, there would be no legal justification to mandate cither
the plaint being amended or additional court fee being demanded.
According to Ms. Sukumar, such a dircction cannot, in any case. be
prescribed as an inviolate rule divorced from the court coming to the
conclusion that the valuation has been suppressed lor mala [ide
reasons and which in any casc would be a question liable 1o be
considered in the facts of each individual case.

12. Ms. Sukumar alsoe commended lor our consideration the
judgment rendered by the High Court of Karnataka in Kirloskar Aaf
Limited v. American Air Filters Company Ine. & Anr’ where the

following observations came 1o be made: -

*H. The twin requirements of this Act are thet a dispute
has to be a commercial dispule. and secondly, il must
be of certain pecuniary limit, namely Rs.3.000000/- or
mhove. The term commercial dispute has been delined
in Section 2{c) of the Act. Scetion 201y (xvit)
clearly deals with the inmtelleciual property rights

FIREA No. | of 2615, 25th Seplember, 2014]
FAQ (COMM) 98/2023 Puge 10 af 28



reloting o registered, and unregisiered trademarks.
LIndoubtedly. the present case deals with a trademark
the usage of wademark by the appellant, which
according o the respondent plaintifT is illcgal usage.
Thus, the subject matter of the dispute does relate to
imtelicctual property rights. Hence, the dispute is a
commercial dispute as defined by Section 201 Ye){xvi)
of the Act,

9. The Karnataks Count Fees and Suits Valuation Act
deals with the caleulation of Count Fees. Scotion 26 of
the said Act clearly states that in a suit for injunction,
whether the subject-matier of the suit has a markel
vitlug, or not, the fee shall be computed on the amount
at which the reliel sought is valued in the plaint, or on
rupees one thousand whichever is higher. Therefore, a
distinetion has 1w be made between the value of the
subject-moner, and the calculation of Court fees.
According 10 Section 26{c), the Court fee shall be
hased on the reliel sought, and the value of the relief
mentioned in the plaint. Admittedly, in the present
case, in the plaint, the relief sought was valued as
Rs.3.000f, But nonctheless, the value of the subject
matter, that is the infringement of the trademark, hos
nol been stated. But considering the fact that the
dispute relates to the infringement of trademark that
too by o company, the valug of the subject matter can
safely be tmken to be more than Rs.3,00,000/-,
{emphasis supplied)

'.I-'!.'-l:n:f'nrc, the Registry is directed 1o list this appeal

before the Commercial Appellate Division of this
Count.”

13, Ms. Sukumar while referring to the decision in Fishal Pipes
submitted that the directions as framed would tend to not only disrupt
the distribution of’ matters between commercial and non-commereial
courts, they also appear 10 cast an onerous and additional obligation
on commercial courts to examine the valuation ol all suits relating to

IPR. It was her submission that the dircctions as framed in Vishal
FAL (AT W02 T Fmgul' 'Y qf.‘.."-l




Pipes may thercfore merit being modified to be read as all IPR suits
which are valued at below Rs. 3 lakhs alonc being scrutinized by the
concerned court so as to verify the valuation as declared and to allay
all doubts with respect to undervaluation. This exercise. according 1o
leamed counsel, could be undertaken by any court before which the
suit 18 laid, irrespective of whether it be & commercial or a non-
commercial court.

14.  The learned amicus further suggested that apant from the above,
plaintiffs in IPR suits which are instituted as non-commercial actions
should additionally be called upon to certify that they have not taken
an inconsistent stand with respect to valualion in any previous
litigation that may have becn instituted. Ms, Sukumar submitted that
the aforcsaid declaration would not only cast a responsibility upon
plaintiffs but additionally place a positive obligation upon them 1o
truthfully disclose the value of the subject matter of the sut and
consequentially deter forum shopping.

15. Appearing for the appellant. learned counsel at the outset
submitted that the District Judge has committed a manilest illegality
and caused grave prejudice to the plaintiff by vacating the injunction
which operated on the suit solely on the basis of the doubts which
were harboured with respect to the certification submitted by the C.A.
According to learned counsel, that could not have possibly constituted
a valid or justifiable ground [or vacation of the injunction.

16. Proceeding further 1o deal with the issue of declaration of
specified value, it was submitted that the suitl had been valucd at Rs.

FAdk (O M) 872020 Page 12 af 28



10 lakhs based on the reliefs which were claimed therein. According
o leamed counsel, bearing in mind the well settled principle of
dominus litis, it was clearly open to the plaintiff to ascribe a particular
valuation based on the reliels that were claimed. Leamed counsel also
drew our attention to the judgment rendered by the Full Bench of this
Court in Sheila Devi and Ors. Vs. Kishan Lal Kalra and Ors.”
where the Court had held that a plaintifT has the requisite diseretion to
place 4 value on the reliefs as claimed by him in accordance with the
provisions of Scction 7 of the Court Fees Act. Learned counsel drew
our attention to the following passages from the decision in Sheila
Devi:

“Section 7 of the Courl-fees Act provides for the
computation of the amount of court-fee payable under
the Act in the suits mentioned in the verious paragraphs
of the Section. As pointed out by M/s V. V. Chitaley
and 5. Appurac in Nowe | in their Commentary on
Section 7 of the Courl-fees Act, an analysis of the said
paragraphs shows that the section adopls three modes
of valuation of a suit, viz. (1) by valuing the subject
matter according w its market value (vide puragraph
(). (v} (d) and (). ewc.); (2) by giving 10 the subject
matier an anificial value based on specified rules of
calculation (vide paragraph (v} (a), (b} and (c}; and (3)
by requiring the plaintifT himself to value the reliel he
sceks (vide paragraph (iv), We are concemned here with
the kst mode, Paragraph (iv) contains clauses (a) ta ()
each of which deals with a panicular kind of suit. But.
the court-fee payable under all the clauses is o, be
computed according to one gencral rule which is given
al the eénd of the paragraph. 1t requires the plaintiff in
any of the suits mentioned. in the various clauses to
stale the amount at which "he values the relief sought”,
snd the amount ol coun-lee pavable o be computed
according 1o the said amount at which "the relief sought

PTG SO0 Ginlidne 13l 1346
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is valued" in the plaint, In other words, it requires the
plaintif himsell to value the relicl he seeks.

XMNX KRN A

We have thus only Section T(iv) of the Cour-lees Act
on a consideration of the scope and effect of which the

question under consideration has (o be answered, A
plain reading of paragraph (iv) of Scction 7 shows (hal
it requires the plaintiff in any of the suits mentioned in
the various clayses thereof 10 state the amount at which
“he values the reliel sought”, and the amount of gourt-

fee payable 1o be computed according to the sail
amoynt at which “the relief sought is valped” in the
plaint, It is implicit in it and it is also not disputed, that
Wﬂmﬂaﬂﬂwﬂm

nl Lo i%

mmmmjwmwm
that_he likgs, The paragraph docs not by itsell impese
any restriction or condition mrd;;tjj valuation by
the plaintiff, When the statutory provision itsel! has nol
imposed any such restriction or condition, it would not
be proper, in our opinion, for u Court to introduce such
a restriction _or mﬂ]_l,l_m into_the section. The plain
language of the provision pives an unrestricied choice
o | the _plaintifl_to_value_the rolicl. 1t would nol,

-y ; : hat the roliof
mqummﬁm_ﬂ wation
invoking the gencral power mentioned in Order VI
Rule 11{b} or the inherent power saved by Section 151
of the Code of Civil Procedure, The provision
paragraph {iv) of Section 7 of the Court-fees Aet which
gives & frec hand to the plaintiiT 1o place any valuation
that he likes and does nol placedany restriction or
condition has, in our opinion, so far as the suils
menticned in that paragraph are concerned, the effect of
taking away the general power of the Court under
Order VIl Rule 11{b)} of the Code of Civil Procedure
and the inherent power (0 correct an underviluation.
The gencral power and the inherent power stand
modificd by the special siafulory provision in Section
Tiiv) of the Cour-fees Act In other words, in. our
opinion, paragraph (iv) of Section 7 of the Court-Fees
Act gives a right 1o the plaintifT to place any valuation
that he likes on the reliel he seeks, and the Court has moe
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power to interfere with the plaintiff’s valuation. This
view is quil:: in conformity with the nature of the suits
mentioned in clauses {n} a (f) of paragrap-]l {iv) ::uf
Section 7,

possible for the nlmnﬂﬁltﬂ_mm.&.iba.mimﬂm_ﬂ
the reliel he seeks in fthe suits, A sal of
the various clauses (a) 1o (fF shows MM

why the legislniure obwviousiy thought it it 10 leave 1o
the plaintifl to place any valuation the likes on the reliel

said that the n:nral‘ has been under-valued or not, the
question of the valuation being arbitrary or fancifil
:im ﬂiﬂ_ﬂﬂmmj.jﬁihﬂﬂﬂ_ﬂiﬂmﬂ

if t
_ME'&_DLPm_ﬂ_ﬁlﬂ_mﬂﬂ_ﬁLlilﬂ.lnlmul_EEﬂ_
plaintilt valwes the relief sought, the decree shall not be
executed until the difference between the fee actually
patid and the fee which would have been pavable had
Lhr hmu_mlsed_ht MGEMH_!E

officer. I |i_lgL wa;z._m._far_m_!.hs_ﬂ_ﬂ_ﬂm_m

concerned. the legislature has faken care 1o safepuard
the revenue and to see thal the plantiff does no get
away with a decree for an amount in his favor without
paving adequate court-fee therefore. No question, of a
deécree for an amount being passed arises in the other
suits mentioned in cleuses (a) 1o (e) of paragraph (iv) of
Seetion 7 ol the Coun-lees Act Thas, the view taken
by us above seems to be the proper one 1o be taken on a
plain interpretation of the relevant provisions (Sections
Tliv) and 11} in the Court-fees Act.

XXX AKX R
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As pointed out in paragraph 15 of the judgment in the
case of 3. Rm. Ar, 5. Sp. Sathappa Chettiar (supra), (1}
the effect of the provision in Section B of the Suits
Valuation Act is “1o make the value for the purpose of
Jurisdiction dependent upon the value as determinabic
for computation of court-lees”, and "the compatation of
courl- fees in suils falling under Scction T(iv) of the
Court-fees Act depends upon the valuation that the
plaintiff makes in respeet of his claim®. Also, "onee the
plaintiff exercises his option and values his claim for
the purpose of court-fees, that determines the value for
jurisdiction” and "not vice versa”. In other words, the
value for the purposc of court-Tfee under Section T(iv)
of the Court-fees Act should be fixed first. and then b
virtue of Section 8 of the Sufts Valustion Act the samc
vialue would be the value Tor the purpose of jurisdiction.
However, if there are rules made by any High Couri
under Section 9 of the Suits Valuation Act and the same
arc applicable, the valustion for the purpose of court-
fees under Section T(iv) of the Court-fees Act will have
to be made nccording to such rules. So far as the rules
made. by the Punjab High Court are concered, it has 10
be noted that Rules 3 and 4 set out above contemplate
separate valuation for the purpose of court-fees and lor
the purpose of jurisdiction. So, il the said rules are
applicable, the valuation for purpose of courl-foes
would be separate from the valuation for the purpose of
Jurisdiction as provided in the said rules. 11 has also o

Mmmwmﬁﬂlﬁu@

s fior | uri-fee is o be
-[ens i

Eﬂ%ﬁuﬁzﬂﬂiﬂ&_ﬂm Section Tiv) ol the Cﬂ"H-
fees Act, the value for the purposcs of gourt-fee would
be the value as fixed by the plaintiff, The valve for the
purpose of jurisdiction would be the value fixed by the
plaintifl in the plaint "subject 10 determination by the
Court at any stage of the trial”, In other words, if Rule 4
applics, the value for the purpose of courl-fee would be
the value a8 fixed by the plaintiff in the plaint and the
same cannot be interfered with by the Cour, whilg the
Yalug for the purpose of jucisdiction would normally by
howewver, 10 determination by the Court at any stase of
the trial, This is the position that emereges on the view
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taken by us as regards the scope and effect of paragraph
{iv) of Section 7 of the Couri-fees Act, reading the said
paragraph along with Sections 8 and 9 and the Rules
(egimed under Section @ of the Suits Valvation Aet in
case they are applicable.

KERK KERE HEKE

For the [lprepoing reasons, our answer 1o the first
question that has been referred is in the negative, ic.
that Paragraph (iv) of Section 7 of the Court-fees Act
o : e ;
ened in the i T ] |

valuation that he likes on the relicl he sccks, subject,
however, to any rules made under Section 9 of the Suits
Valuation Act, and the Court has no power 1o interfere
with the plaintiiTs valuation,™

17.  In addition to the judgment rendered by the Full Bench of this

Court, learmed counsel also placed reliance upon the judgment
delivered by the Supreme Court in Tara Devi Vs. Sri Thakur Radha
Krishna Maharaj, through Sebaits Chandeshwar Prasad and
Meshwar Prasad and Anr.” and where too the Supreme Court had
reitersted the position of the plaintiff being entitled to cstimate the
reliels sought in the suit and the same being liable to be ordinarily
accepted both for the purposes of court fees as well as jurisdiction.

18, Insofar as the provisions of the CCA arc concemed, learned
counsel sought to draw sustenance from the judgment rendered by a
learned Single Judge of this Court in Soni Dave Vs. Trans Asian
Industrics Expositions Pvt. Ltd.® where while considering the
interplay between Section 12 of the CCA and the provisions contained
in the Court Fees and Suits Valuation Acts, the following pertinent

"I9RT) K0T el
Ui S0 Dbl s el 4282
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observations came to be made:

ﬂsmummmﬂmﬂu
i fi

W 1 I1_1$ f :}Etﬂr;ﬂ principle ol law t|'||:||: the

provisions such as Section 21 supra have to be read and

£ X wiltich the

el o A
mnﬁmm m_.qud_mimnﬂﬂm_w:
gnactment. It is also relevant fo consider whether the
conflicting enactment can be described as a special one
and in which casc the special one may prevail over the
more general ong, notwithstanding that the general one
{s later in time.

ANAX LR RS

7. lji_m'f w:w Section !2 u1 the Commercial L“mln'.-.
vi f n ol i alue
defingd in Section 2(i) thercof is nof intended w
provide for a new mode of determining the valuation of
the suit for the purpose of jurdsdiction and coun fees. It
would be incongruous 1o hold that while for ihe
purpose of payment of court fees the deemed liction
provided in the Courl Fécs Agt lor determining the
wmmﬂgmma
libe u 5 Act.
ENNY o LS ALY

28. In my opinion Section 12 of the Commercial Courts
Act has 10 be read harmoniously with the Court 'ces
Act and the Suits Valustion Act and reading so, the
specified value of a suit where the reliel sought relates
to immovable property or 10 a right thereunder has (o be
according to the market value of the immovable
property only in such suils where the suit as per the
Court Fees Act and / or the Suits Valuation Act has w0
be valued on the market value of the property and nat
where as per the Courd Fees Act and the Suits Valuation
Act the valuation of a suil even if for the reliel of
recovery of immovable property or a right therein is
required 10 be anything other than market value as is
the case in a suit by a landlord for recovery of
possession of immovahle property [rom a lenant.™
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19, Learnced counsel submitted that the view as expressed in Soni
Dave has been followed by dilferent High Courts of the country as
would be evident from the following decisions rendered by the
Karnataka and Kerala High Courts:-

i) Fine Foorwear Py, Lid. Represented by its Director v,

Skechers USA lne. and Anr.”
i C.K. Surendran Vs, Kunhimoosa'"
il Bangalore Blues Entertainment India Private Limited
Vs, One Lkigaii Edutech Private Limited and Ors,"

20, Leamed counsel submitted that the Court in Fishal Pipes
clearly erred in attempting to distinguish the principles propounded in
Soni Dave merely on the ground that the same emanated from a suit
relating 1o immovable property. According to learmed counsel, Soni
Ligrve had in unequivocal terms held that section 12 of the CCA cannot
possibly be construed as constructing & new or novel method for
valuation of suits or for that matter mandating a departure from the
provisions contained in the Court Fees and Suits Valuation Acts.
21. It was also the submission of leamed counsel that the principles
laid down in Fisha! Pipes also fail to bear in consideration situations
where guia timet actions may be instituted and thus actions being
commenced at a time when a defendant is yet to commence use of the
complained mark or suits which may be legitimately instituted based

on an apprehension of infringement and passing-off. 1t was submitted

" 2019 50U Unline Kar 1024
A SO0 ke B SRR
"t e wins Pirst Appeal B, 63492 o 3023 (CPC L Degided ond 02.01.2023

FD (OO SR2E27 Pape 14 af 28




that the directions as formulated in Vishal Pipes would be rendered
wholly unworkable in such situations. This, according to learned
counsel, would additionally merit Fishal Pipes being reviewed.

22, It was further contended that Vishal Pipes clearly [ails 1o bear in
mind the distinction which must be recognized to exist between the
concepls of specified value and valvation of a suit for the purposes of
court fee. According (o learmed counsel, the concept of specilied
value becomes relevant only for the purposes of determining whether
a particular suit is liable 10 be placed before a commercial count.
Learned counsel also laid stress on Section 12{1)d) itsell enabling the
plaintiff to declare the markct value of an imtangible right bused on its
own estimation. It was thus contended that the court in Vishal Pipes
has clearly failed to bear the aloresaid aspects in consideration and has
erronecusly proceeded on the premise that all TPR suits which may be
valued at below Rs. 3 lakhs have been so filed only for the purposes of
escaping from the rigors of the CCA.

23.  Having considered the aforenoted submissions, we al the outsel
find merit in the submissions addressed by Ms. Sukumar and learned
counsel for the appellant when they contended that Vishal Pipes
appears to have confused the aspeets of specified value and valuation
based on the reliefs claimed. The CCA would inarguably be attracied
to any action which relates 1o a commercial dispute lalling within the
ambit of section 2(1)}c) and where the specified value ol the subject
maiter goes beyond the minimum Rs. 3 lakhs pecuniary |limil as
notified. Undisputedly if the declared specilied value be Rs. 3 lakhs
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or above and the suit relate to a commercial dispute, it would
necessarily have to be placed before the notified commercial court.

24. lHowever, in our considered opinion, it would be wholly
incorrect 1o proceed on the premise that the dispute forming the
subject matter of PR suits would necessarily and invariably be liable
o be valued at Rs. 3 lakhs or above. While we do not intend to
convey a position of a deliberate undervaluation being accorded a
judicial imprimatur, we are of the firm opinion that it would be wholly
incorrect for courts 1o proceed on the presumption that an IPR suit
when valued at below Rs. 3 lakhs is necessarily based on ulterior
motives or & mala fide inent 1 avoid application of the CCA. We
note that the issue ol whether a particular suit has been deliberately
undervalued is one which can always be examined and serutinized by
4 competent court.  Ultimately the issue of a deliberate suppression of
valuation would have to be considered and answered based on the
facts obtaining in an individual case. All that we deem apposite to
note and observe in this respect is that Fishal Pipes clearly appears 1o
have been incorrectly decided when it formulated a direction
mandating that normally in all IPR cascs, the valuation ought to be Rs.
3 lakhs and above.

25. W also find merit in the submission of Ms. Sukumar who
alluded to the disruptive outcome of the directions contained in Para
66 (iv) and (v) of Vishal Pipes. As would be evident from a reading
ol the varipus provisions ol the CCA, a suit is liable to be placed

before the notified commercial court only if it relates to a commercial
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dispute and crosses the threshold of Rs. 3 lakhs as the specilied value
when determined in accordance with Section 12,  Undisputed]y.
unless the twin factors of “commercial dispute™ and “specilied value”
arc met, a matter cannot be placed belore or be taken cognizance of by
a commercial court. It is in the aloresaid backdrop that we find
ourselves unable to appreciate or sustain the directions contained in
sub-paragraphs (iv) and (v} of Para 66 of Fishal Pipes.

26. Undisputedly, the dircet fallout of Para 66 (iv) is that even
where suits are found to have been correctly valued at below Rs, 3
lakhs and are thus liable to be tried as non-commercial suits. they are
liable to be listed before the District Judpe (Commercial) and be tried
in accordance with the law as ordinarily applicable. Il the suil is
ultimately found to have been correctly valued at below Rs. 3 lakhs,
the District Judpe (Commercial) would clearly stand denuded of
jurisdietion to try the same. It would., therefore, be wholly
inappropriate for us by way of a judicial fiat to direct such non-
commercial suits to be tricd by District Judges (Commercial)
notwithstanding those suils not meeting the threshold criteria
constructed in terms of the CCA.

27. We also find ourselves unabie w approve the direction lor
transfer of all pending IPR suits presently laid before District Judges
(Non-Commercial) to be placed before the commercial courts m
Delhi. The said dircction clearly (lies in the face of the primordial
conditions statutorily created by the CCA. In our considered view,

unless the twin conditions of commercial dispute and specilicd value
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are satislied, a suit cannot be tried by a commercial court. The
directions formulated in Vishal Pipes and embodied in Para 66 (iv)
and (v) thus clearly distoni the distribution of matters between
commercial and non-commercial courts as statutorily ordained. In
fact, il those directions were to be affirmed, they would operate so &s
ter create and confer jurisdiction on commercial courts contrary 1o the
qualifying criterion as laid in place by the CCA.

28, Un duc considerstion of the questions which stand raised, we
lind that Fishal Pipes clearly appears 1o have firstly proceeded on a
general presumption of IPR suits being liable to be valued at Rs. 3
lakhs and above. It then presupposes that every instance of an [PR suit
below Rs. 3 lakhs must be understood as being actuated by a mala fide
intent W overreach the provisions of the CCA and the plaintiff
indulging in forum shopping. We are of the view that not only is such
4 premise wholly conjectural, it amounts to painting all actions,
legitimate or otherwise, with a common brush. We thus find
oursclves unable to either countenance or approve the presumptions
which constitute the foundation [or the directions which ultimately
came to be formulated in para 66 of Vichal Pipes. While it would still
be open lor 4 court to consider and examine whether a particular suit
has been deliberately undervalued, the valuation as ascribed by a
plaintilT cannot be doubted merely on the basis of a surmise.

29, Insolar as para 66 (ii) and (iii) are concerned we find merit in
the submission of Ms. Sukumar that all IPR suils in which a valuation

has been pegged at below Rs. 3 lakhs may be duly examined by the
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court before which those matters are presently laid. We lind no
justification for the withdrawal ol those matters from the competent
counts and their placement before a commercial court for the purposes
of ascertaining the correctness of the valuation as declared.  That
exercise can very well be underiaken by the competent court itselll 1
the competent court, in the facts ol a particular ease, ultimately comes
to conclude that the valuation of an IPR suit has been deliberately
suppressed, it could always [rame appropriate directions for the plaint
being amended and additional court fee being demanded. Tlowever,
those directions would be warranted only when the concemned court
comes to a definitive conclusion in the facts of a particular case that
the declared valuation is patently incorrect or 18 actuated by ulterior
motives.

30, We further note that Scetion 12 and which sets oul the basis for
determination of specified value is essentially placed in the statute in
order to subserve the provisions of the CCA and which are imended 10
require suits and applications relating to commercial disputes of a
specified value being placed cither before the notified commercial
court or the Commercial Division of a High Court, However, Section
12 cannot possibly be construcd as secking Lo override the principles
enshrined in the Court Fees and Suits Valuation Acts. This is evident
when one bears in mind the intent of Section 12 and which clearly
appears to be restricted to the determination of the value of the subject
matter of the commercial dispute alone. Sections 2(1)c) and 12

cssentially constitute the two gateways which when crossed would
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lead 10 a particular matter being placed before a commercial court.
That is the only purpose which those two provisions serve. They,
however, clearly do not appear to be imbued with any legislative
intent 1o override the provisions of the Court Fees and Suits Valuation
cnactments and which entitles a plaintiff to ascribe a value to the
reliels as claimed in the suit. The provisions contained in the Court
Fees and Suits Valuation statutes are principally concerned with the
imposition ol court fee and other related matters. Insofar as the subject
of court [ee is concerned, it would be the amount as claimed by the
plamtifl bearing in mind the nature of reliefs which are sought which
would be determinative. We thus find ourselves unable to discern or
read any provision of the CCA which may be said to mandate a
contrary view being taken or the provisions of the Court Fee and Suits
Valuation statutes being ignored.

31. We also cannot ignore the contingency alluded to by Ms
Sukumar and who had urged us to consider a situation where even
though the subject matter of the commercial dispute be more than Rs.
3 lakhs. the amount es claimed in terms of the reliefs as framed may
he less than the aforenoted threshold limit, 1f the directions as framed
in Fishal Pipes were to be accepted, the plaintiff in such a situation
would be compelled to pay court fee on the basis of specificd value as
opposed to the amount claimed in terms of the reliefs as sought. It
was in order to avoid the said conflict thal Semi Dave correctly
harmonized the provisions contained in the CCA and the Court Fees

and Suils Valuation Acts. Soni Dave also rightly nepated the
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argument based on Section 21 of the CCA. As we read the provisions
of the said enactment, we come 1o the linm conclusion that the CCA
did not intend to either override the provisions of the Court Fees and
Suits Valuation Acts nor was it intended to regulate the subject of
court fecs.

32, Owr inability to subscribe or accede o the directions framed in
Fishal Pipes is further fortified when those directives are tested in the
backdrop of a quia timet action. It would clearlv be impossible to
accord an imprimatur to those directions in situations where loss
cannot be quantified or where the infringement is apprehended.
Leamed counsel for the appellant thus clearly appears 1o he correct
when he contended that the directions lramed by the Court in Fishal
Pipes would be rendercd unworkable in such contingencics.

33, We thus come to conclude that while it would be open lor the
competent court Lo examine the declared specified value und the value
ascribed to the reliefs claimed in an PR suit if it be pegoed al below
Rs. 3 lakhs, the issuc of undervaluation would have to be cvaluated
based on the facts of cach case. The aloresaid exercise can be legally
undertaken by the competent court itsell and such matiers necd not be
transferred to commercial courts for the aloresaid purpose.

34. The Court further finds merit in the suggestion mooted by Ms.
Sukumar of an additional declaration being made by plainufls in 1PR
suits where valuation is placed at below Rs. 3 lakhs, We thus direct
that mn all such cases, the plaintill would have to declare that 1 has not
taken an inconsistent position with respect 1o specified value in any
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other Iitigation pending or instituted in the past.

35. Reverting to the facts of the present case, we find that the
District Judge had clearly erred in vacating the ex parte injunction
consequent 1o a purported [ailure on the pant of the appellant to
dutitully place all parniculars relating to specified value, Those were
defects which were curgble. In any case, such a mistake or failure in
compliance did not justily the vacation of the injunction which had
been grunted. The impugned order to the aforesaid extent is clearly
hable w be sel aside. We however leave it open 1o the appellant to
place on the record of the proceedings pending before the Disgrict
Judge such additional material as may be chosen and desired insofar
as specilicd value is concermned. The issue of court fee and valuation
would however have o be considered in light of the observations
rendered hercinabove.

36.  We consequently allow this appeal and set aside the impugned
order dated 21 February 2023, The matter shall stand remanded to the
concerned District Judge for deciding the pending issues afresh in
accordance with the principles enunciated hercinabove. The ex parie
injunction which stood revived in terms of our order dated 25 April
2023 passed on the instant appeal shall continue 1o hold the field. We
however accord liberty 1o the defendant/respondent to apply for
vacation of the ex parte injunction if so chosen and advised. Any such
application, il so moved, may be decided in accordance with law.

17.  We, for reasons aforenoted, lind ourselves unable to affirm or

approve the dircctions contained in Para 66 (iv) and (v) of Vishal
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Pipes. They shall consequently stand overruled. Any matiers which in
the interregnum may have been transferred to designated commerciai
courts for compliance with the directions issued in Vishal Pipes shall
revert to the mmpel:-;:m couris for being tricd in accordance with the
observations made hercinabove.

38. To aveid inconvenience to partics, we request the concerned
District Judges to display a list of all such matters indicating the courts
to which they would revert and the dates on which they would be
called before the appropriate courts. A list of all such matters carrving
details as indicated above, may also be upleaded on the web portals of
the concerned District Courts. The courts upon receipl of such matters
shall proceed further and in accordance with the directions Iramed
hereinabove.

39, We request the Registrar General ol this Court to bring the

present judgment to the notice of all the Principal District Judges for
necessary compliance. Py

YASHWANT VARMA, J,

-;::l( -

DHARMESH SHARMA, J.
NOVEMBER 02, 2023 /kk
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