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EXTR

PUBLISHED BY AUTHORITY

AORDINARY

Gangtok Friday « 11th August, 2006 No. 246

T m—

HIGH COURT OF SIKKIM
GANGTOK

No.24/HCS Dated: 05.08.2006

NOTIFICATION

CIVIL PROCEDURES ALTERNATIVE DISPUTE RESOLUTION RULES, 2006

In exercise of the powers conferred by Article 225 of the Constitution of India, Section 8 of the High

Court of Judicature (Jurisdiction and Powers) Proclamalion of 1955 as amended by the Adaptation qt SikKim
Laws (No.1) order 1975, Part X of the Code of Civil Procedure, 1908 and all other enabling powers, the High Cc::un
of Sikkim, hereby makes the following Civil Procedures-Alternative Dispute Resolution Rules, 2006 for the High

Court,

)

&lternative Dispute Resolution Rules.
Short title and commencement-

These rules shall be called the High Court of Sikkim, Civil Procedure Alternative Dispule Resolution
Rules 2006.

They shall come into force on the date of their publication in the official Gazette.

PO, |1 SRR
Procedure for'd_lr.eclingﬁpjrti:% to opt for alternative modes of settlement.

i «1% &
Vi [y
i

.

The Court shall;-affér reclord"mg'é'dmissiltjn_s and denials at the first hearing of the suit under Rule 1 of Orde

X, and where it appears to the Court m'éy be a'CCebléﬁble to the parties, formulate the terms of setllement and give

them to the parties for their observations under sub-section (1) of Section 89, of the Code of Civil Procedure anc
the parties shall submit to the Court their responses within thirty days of the first hearing.

()

At the next hearing, which shall be not later than thirty days of the receipt of responses, the Court may

reformulate the terms of a possible seltlement and shall direct the parties to opt for one of the modes o
~. settlement of disputes outside the Court as specified in clauses (a) and (d) of sub-section (1) of Section 89 reac
\ with Rule 1A of Order X, in the manner stated hereunder,

Provided that the Court, in the exercise of such powers, shall not refer any dispute 10 arbitration or to judicia

settlement by a person or institution without the written consent of all the parties {o the suit.

3.

(1)

Persons authorized to take decision for the Union of India, State Governments and others.

For the purpose of Rule 2, the Union U'fllndia or the Government of a State or Union Territory, all loce

authorities, all Public Sector Undertakings. all statutory corporations and all public authorities shall rlomirml?;
person or persons or group of persons who are authorized to take a final decision as to the mode of Alternativ

Dispute Resolution in which it proposes to opt in the event of direction by the Court under Section 89 and suc

1



nomination shall-be communicated 1o the High ;CGuf{_{‘-{f@vi_t}';"i-r"rlr:;_l-flt_h,j:e:- period of three months from the date of
- commencement of these Rules and the | I"igh*ijp-rfjl'sIlnIl"_i.f‘i'é}t'ify"j;éj}lll'theﬁ'subt}rd_ina!e courls in this behalf as soon as
such nomination is received from sucl Government or authorities. -

(2) Where such person or persons or group of persons have not been nominated as aloresaid, such party s
referred to in clause (1) shall, if itis a plaintiff, file along with the plaint or if it is a defondan hle, along with o
before the filing of the written slatement, a memo in the Court, nominating a PErson or persons or group of
Persons who is or are authorized 1o takn A linal decision as to the mode of atternabive dispule rosol Hon, wlach
the party prefers to adopt in the event of the Court directing the party to optior one or other of ihe mode o

Alternalive Dispute Resolution.
4q. {Zau_ri__tggi_u_c_r_guidmn::e__tn parties which giving direction to opt.

(@) Before directing the parties to exercise option under clause (b) of Rule 2, the Court shall aive such guidance
as itdeems fit to the parties. by drawing their attention to the relevant factors which parties will have 1o take ini
account, before they exercise thoir option as to the particular mode of scettlement, namely:

(1) that it will be to the advantage of the parties, so far as time and expense are concerned, 10 opt [or crie o;
other of these modes of settlementreflerred to in section 89 rather than seek a trail on the disputes arising .1 the
suil;

(i) that, where there is no relationship between the parties which requires 1o be preserved, it may be in th-
interest of the parties to scok reference of the matter of arbitration a5 envisaged in clause (a) of sub-socticr ('
of section 89:

(i) that, where there is a relationship between the parties which requires to be preserved, it mavy bo in th
interest of parties to seck reterence of the matter to conciliation or mediation, as envisaged in clause (0) o ol
sub-section (1) of section 89:

Explanaiion: Disputes arising in matrimonial, maintenance and child custody matters shall, among others b
treaied as cases where a relationship between the parties has to be preserved.

(lv)  that, where parties are interested in a final settlement, which may lead to a compromise, it will be in ihe
Interests of the parties to seek relerence of the matter to Lok Adalat or (0 Judicial setllement ad envisaae:d |
clause (c)of sub-seclion (1) of section 89:

(V) the difference between the different modes of seltlement, namely, arbriration, conciliation, mediation a
judicial setllement are explained below:

,S_e_ﬂ[em,e_ml_by_’&@t_@i_gﬂ‘_memm the process by which an Arbitrator appointed by parties o by the Court, ac i =
case may be, adjudicates the disputes between the parties to the suil and passes an awaid by the applicaticn o
the provisions of the Arbitration and Conciliation Act, 1995 (26 01 1896), in so far as they reler 1o arbitration
settlement by ‘Concilialion’ means the process by which a Conciliator who IS appoinled by parties or by (-

Court, as the case may be conciliates the disputes between the parties to the suit by the apphcation of ih

provisions of the Arbitration and Conciliation Act, 1896 (26 of 1996) in so far as they relate to conciliation, ar |

particular, in exercise of his powers under sections 67 and /3 of that Act, Ly making proposals for a seitlonon|
of the dispute and by formulating or reformulating the terms of a possible settlement: and has a greater role 'ha
a mediator.

welllemaont by ‘Modiation” means the process by which a medinlor appointed by the parties o by tha Courl e
the case may be, mediales the dispute between the parties to the suil by the application of the provisions of i
Mediation Rules, 2003 in Parl I, and in particular, by facilitating discussion belween parties directly o by

3



communication with each other through:dhe mediator by assisling parties in identifying issues, reducing
misunderstandings, clarifying priorives, r*xplurmg arrears of cmmprmmm generating Uplmnv - an allempt {0
solve the dispule and emphasizing that it is the pame:s own responsibility for making decisions which affect
them. | :

Settlement in Lok Adalat means settlement by Lok Adalat as contemplated by the Legal services Authornty Aclt,
1987

Judicial seftlemment’ means a final settlement by way of compromise entered into belore a suitable Institution or
serson to which the Courl has relerred the dispute and which Institution or person are deemed lo be the Lok

Adalats under the provisions of the Legal Services Authority Act, 1987 (39 of 1987) and where alter such reference,
ihe provisions of the said Act apply as if the dispute was referred to a Lok Adalat under the provisions of that Act.

Procedure for reference by the Court to the different modes of settiement:

(@)  Where all pariies to the suit decide to exercise their option and to agree for settlement by arbitration, they
shall apply to the Court, within thirty days of the direction of the Court under clause (b) of Rule 2 and the Court
shall, within thirty days of the said application, refer the matter to arbitration and thereafter the provisions of the
Arbitration and Conciliation Act, 1996 (26 of 1996) which are applicable after the stage of making of the reference
10 arbitration under the Act, shall apply as of the proceedings were referred for settlement by way of arbitration
under the provisions of that Act,

(D) Where all the parties 1o the suit decide o exercise their option and to agree for settlement by the Lok
Adalat or where one of the parties applies for reference to Lok Adalat, the procedure envisaged under the legal
Services Act, 1887 and in particular by section 20 of that Act, shall apply.

(C) Where all the parties to the suit decide to exercise their options and to agree for judicial settlement, they
hall apply to the Court within thirty days of the direction under clause (b) of Rule 2 and then the Court Shall,
within thirty days of the application, refer the matter to a suitable institution or person and such institution or
Herson shall be deemed to be a Lok Adalat and thereafter the provisions of the Legal Services Authority Act,
987 (39 of 1987) which are applicable after the stage of making of the reference to Lok Adalat under the Act,
shall apply as if the proceedings were referred far settlement under the provisions of that Act.

(d)  Where none of the parties are willing 1o agree to opt or agree to refer the dispute to arbitration, or Lok
,- mdi"u or to judicial settlement, within thirty days of the direction of the Court under clause (b) of Rule 2, they
shall consider if they could agree for reference to conciliation or mediation, within the same period.

(e) (1) Where all the parties opt and agree for conciliation, they shall applv t~*=  __ ., within thirty days
of the direction under clause (b) of Rule 2 and the Court shall, with.,. uurty gays of the application refer the matter
0 conciliation and thereafter the provisions of the Arbitration and Conciliation Act, 1996 (26 of 1996) which are
applicable after the stage of making of the reference to conciliation under that Act, shall apply, as if the proceeding
were referred {or settlement by way of conciliation under the provisions of that Act.

(1) Where all the parties opt and agroe for mediation, they shall apply to the Count, within thirty days of
Qe direction under clause (b) of Rule 2 and the Court shall, within thirty days of the application, refer the matter
0 mediation and then the Mediation Rules, 2003 in Pant I shall apply.

() Where under clause (d), all the parnties are not able to opt and agree for conciliation or mediation, one or
nore parties may applu to the Court within thirty days of the direction under clause (b) of Rule 2, seeking
setllement through conciliation or mediation, as the case may be, and in that event, the Court shall, within a
urther period of thirty days issue notice o the other parties to respond to the application.

(1) i case of the parties agree for conciliation, the Court shall refer the matter to conciliation and therealler,
lhe provisions of the Arbitration and Conciliation Act, 1996 which are applicable after the stage of making of the
reference to conciliation under that Act, shall apply.

(1) In case all the parties agree for mediation, the Court shall refor the matter to mediation in accordance with
the Civil l—’lm f,t..iun._? Mediation Rules, 2000.



(i) In case all the parties do'—-r14_:::1-:;;9r_ee'fgﬁfcl' where it appears to the Coun-~t_hal'-'ille're exist elements of
selllement which may be acceptable t}b the péff'iies"alwd that there is a relatian'shipbelweer*i the parties whi_ch ha
0 be preserved, the Count shall r*efeﬁ"ll'we matter to conciliation or mediation, as the case may be. In case thi
dispute is referred (o Conciliation, the provisions of the Arbitration and Conciliation Act, 1996 are applicable afte
he stage of making the reference to Conciliation under thal Actandin case the dispute is referred to mediation

lhe provisions of the Civil Procedure-Mediation Rules, 2006 shall apply.

(9) (1) Where none of the parties apply for reference either to arbitration, or Lok Adalat, or judicial settlement, o
1ot conciliation or mediation, within thirty days of the direction under clause (D) of Rule 2, the Cour shall
within a further period of thirty days, issue notices to the parties or their represenlative fixing the matter fo
hearing on the question of making a reference either to conciliation or mediation.

(1) Alter hearing the parties or their representatives on the day so fixed the Court shall, if there exis!
elements of a settlement which may be acceptable to the parties and there is a relationship between the parties
which has to be preserved, refer the matter 1o conciliation or mediation, in case the dispute is referred to Conciliation,
the provisions of the Arbitration and Conciliation Act, 1996 are applicable after the stage of making of the
reference to Conciliation under that Act and in case ol dispute is referred to mediation, the provisions of the Civil
Procedure-Mediation Rules, 2006 shall apply.

() No next friend or guardian for the suit shall, without the leave of the Coun, expressly recorded in the
proceedings of the Court, opt for any of the modes of allernative dispute resolution nor shall enter into any

setllement on behalf of a minor or person under disability with reference 1o the suit in which he acls as mere
mend or guardian.

) Where an application is made to the Court for leave to enter into a settlement initiated into in the alternative
dispute resolution proceedings on behalf of a minor or other person under disability and such minor or olher
person under disability is repreﬂentfzd'by Counsel or pleader, the counsel or pleader shall file a cerlificate along
with the said application to the elfect that the selllementis, in his opinion, for the benefil of the minor or other
person under disability. The decree of the Court based on the settlement to which the minor or other person under
disability is a party, shall refer to the sanction of the Court thereto and shall set out the terms of the settlement.

B. Helerral to the Court and appearance before th ¢ Courtupon failure pf attempts to sef tle disputles by
concilliation or Judicial seltlement or mediation:

(1) Where a suit has been referred for settlement for conciliation, mediation or judicial settlement and
nas not been sottled or where It is (elt that it would not be proper in the interest of justice 1o proceed further with

the matler, the suit shall be referred back again to the Court with a direction to the parties to appear before the
L-ourt on a specific date.

(2) Upon the reference of the matter back 1o the Court under sub-rule (1) or under sub-seclion (5) of
section 20 of the Legal Services Authority Act, 1987, the Court shall proceed with the suitin accordance with law.

Trainin ginalternative methods of re solution of disputes, and preparation of manual:

e

&) The High Court shall take steps to have training courses conducted in places where the High Coun and the
Listrict Courts or Courls of equal status are located, by requesting bodies recognixed by the High Court or the
Universities imparting legal education or retired Facully Members or olther persons who, according to the High

Court are well versed in the lechniques of alternative methods of resolution of dispute to conduct training courses
lor lawyers and judicial officers.



(b () | he High Court shall nominate a committee of jucges. tncully members including retired DCISONS
helonging to the above calegories, senior members of the Bar, other members of the Bar specially qualilied in the
lechniques of alternative dispule resolution for the purpose of preparing a detailed manual ol procedure for
ademative dispute resolution to be used by the Courls in the State as woll s by the Arbittators, or anthorily or

personin the case of judicial setllement or conciliators or mediators.

(1) Ihe said manual shall describe the various methods of alternative dispute resolution, the manner in
which any one of the said methods is 1o be opted for, the suitability of any particular method for any parlicular
type ol dispute and shall specifically deal with the role of the above persons in disputes which are commercial or
domestic in nature or which relate to matrimonial, maintenance and child custody malters.

(<) The High Court shall periodically conduct seminars and workshops on the subject of allemative dispule
resolution procedures throughout the Stale over which the High Court has jurisdiction with a view 1o bring awareness
Gl such procedures and to impart training to lawyers and judicial officers

() ~ersons who experience in the matter of allernative dispute resolution procedures, and in particular
i regard to conciliation and mediation. shall be given preference in the matter of empanelment for purposes of
concihation or mediation.

Applicability to other proceedings.
The provisions of these Rules may be applied to proceedings belore the Courts, including Family Courls

constituted under the Family Courts Acl (66 of 1984), while dealing with matrimonial, maintenance and child
usiody disputes, wherever necessary, in addition to the rules framed under the Farmily Courts Act, (66 of 1984).

5.W. Lepcha
REGISTRAR GENERAL



