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HIGH COURT OF MADHYA PRADESH: JABALPUR

No. C.5584 Jabalpur, dated £.5/09/2026
BT

To,
The Principal District and Sessions Judge(s),
All in the State (M.P.)

Subject:- Compliance of directions of Honourable the
Supreme Court of India in Reportable Judgment
dated 14.07.2026 in Civil Appeal No. 6526 of 2024
(@Petition for Special Leave to Appeal (C) No.
27109/2018) in the case of “R. Veronica & Anr. Vs.
Rudrayani Devaki (D) through LRs. S. Satha
Kumar & Ors.”

Sir/Madam,

Please find enclosed herewith a copy of the
Reportable Judgment passed by Honourable the Supreme
Court of India dated 14.07.2026 in Civil Appeal No. 6526 of
2024 (@Petition for Special Leave to Appeal (C) No.
27109/2018) in the case of “R. Veronica & Anr. Vs. Rudrayani
Devaki (D) through LRs. S. Satha Kumar & Ors.”

As directed, [ request you to bring the same into
the knowledge of all the Judicial Officers under your kind

control for information, compliance and necessary action.

Encl:- As above.

MUKESH RAWAT
REGISTRAR District Establishment
Jabalpur, dated %../09/2026

P e e

Endt. No. Zi.coid.
Ir-4-5/5

Copy forwarded to:- ?
The Principal Registrar (J), Registrar (J-II},

Registrar (I & L) and Director, Madhya Pradesh State Judicial

Academy, Jabalpur for information and appropriate action.

#
MUKESH RAWAT
REGISTRAR District Establishment
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| Registrar by Designation and not by Name.

D. No. 33475/2018 /SEC-XI-B

-+ PiuCods - 10001

From:
The Depury Registrar,
Supreme Court of India, New Delhi.

‘To,

1

THE REGISTRAR GENERAL,,

HIGH COURT OF KERALAAT ERNAKULAM,
KERALA ,,

DISTRICT- ERNAKULAM, KERALA

THE REGISTRAR GENERAL,,

HIGH COURT OF ANDHRA PRADESH AT
AMRAVATI, DISTRICT- ANANTAPUR, ANDHRA
PRADESH ,,

DISTRICT- GUNTUR, ANDHRA PRADESH

THE REGISTRAR GENERAL,,
HIGH COURT FOR THE STATE OF
TELANGANA AT HYDERABAD,,
DISTRICT- HYDERABAD, TELANGANA

THE REGISTRAR GENERAL,,
HIGH COURT OF TRIPURA AT AGARTHALA,,
DISTRICT- WEST TRIPURA, TRIPURA

THE REGISTRAR GENE RAL,,
GAUHATI HIGH COURT,,
DISTRICT- GUWAHATI, ASSAM

THE REGISTRAR GENERAL,,
HIGH COURT OF JUDICATURE AT PATNA,,,
DISTRICT- PATNA, BIHAR

THE REGISTRAR GENERAL,,
HIGH COURT OF JUDICATURE AT BOMBAY,,
DISTRICT- MUMBAL, MAHARASHTRA

THE REGISTRAR GENERAL,,

HIGH COURT OF CHHATISGARH AT
BILASPUR,,

DISTRICT- BILASPUR, CHHATTISGARH

THE REGISTRAR GENERAL,,
HIGH COURT OF DELHI AT NEW DELHI,,
DISTRICT- NEW DELHI, DELH]

10 THE REGISTRAR GENERAL,,

HIGH COURT OF GUJARAT AT AHMEDABAD,,
DISTRICT- AHMEDABAD, GUJARAT

11 THE REGISTRAR GENERAL,,

HIGH COURT OF HIMACHAL PRADESH AT
SHIMLA,,
DISTRICT- SHIMLA, HIMACHAL PRADESH

12 THE REGISTRAR GENERAL,,

HIGH COURT OF JAMMU & KASHMIR AND

LADAKH AT JAMMU,,
DISTRICT- JAMMU, JAMMU & KASHMIR

SUPREME COURT OF INDIA
NEW DELHI
16th July, 2026

PLD: 177176/2026 IN C.A. NO.6526/2024
(SEC XI-B)

PID: 177177/2026 IN C.A. NO.6526/2024
(SEC XI-B)

PID: 177178/2026 IN C.A. NO.6526/2024
(SEC XI-B)

PID: 17717972026 IN C.A. NO.6526/2024
(SEC XI-B)

PID: 177180/2026 [N C.A. NO.6526/2024
(SEC XI-B)

PID: 177181/2026 IN C.A. NO.6526/2024
(SEC X1-B)

PID: 177182/2026 IN C.A. NO.6526/2024
(SEC XI-B)

PID: 177183/2026 IN C.A. NO.6526/2024
(SEC XI-B}

PID: 177184/2026 IN C.A. NO.6526/2024
(SEC X1-B)

PID: 177185/2026 IN C.A. NO.6526/2024
(SEC XI-RB)

PID: 177186/2026 IN C.A. NO.6526/2024
(SEC X1-B)

CECAITRN
PID: 177187/2026 INCEA N0 6526/2024
(SEC X1-B) e :




13 THE REGISTRAR GENERAL,, PID: 177188/2026 IN C.A. NO.6526/2024
HIGH COURT OF JHARKHAND AT RANCHL,,  (SEC XI-B)
DISTRICT- RANCHI, JHARKHAND

14 THE REGISTRAR GENERAL,, .
HIGH COURT OF KARNATAKA AT PID: 177189/2026 IN C.A. NO.6526/2024
BENGALURU,, (SEC XI-B)
DISTRICT- BANGALORE, KARNATAKA

15 THE REGISTRAR GENERAL,, PID: 177190/2026 IN C.A. NO.6526/2024
HIGH COURT OF MEGHALAYA AT SHILLONG,, (SEC XI-B)
DISTRICT- SHILLONG, MEGHALAYA

\/rs’ THE REGISTRAR GENERAL,,
BIGH COURT OF M.P PRINCIPAL SEAT AT PID: 177191/2026 IN C.A. NO.6526/2024
JABALPUR,, (SEC XI-B)
DISTRICT- JABALPUR, MADHYA PRADESH

17 THE REGISTRAR GENERAL,,
HIGH COURT OF PUNJAB & HARYANA AT PID: 177192/2026 IN C.A. NO.6526/2024

CHANDIGARH,, (SEC XI-B)
DISTRICT- CHANDIGARH, CHANDIGARH

18 THE REGISTRAR GENERAL,,

HIGH COURT OF JUDICATURE FOR PID: 177193/2026 IN C.A. NO.6526/2024
RAJASTHAN AT JODHPUR,, (SEC XI-B)
DISTRICT- JODHPUR, RAJASTHAN

19 THE REGISTRAR GENERAL, PID: 177194/2026 IN C.A. NO.6526/2024
HIGH COURT OF SIKKIM AT GANGTOK,, (SEC XI-B)

DISTRICT- EAST, SIKKIM

20 THE REGISTRAR GENERAL,,
HIGH COURT OF JUDICATURE AT MADRAS AT PID: 177195/2026 IN C.A, NO.6526/2024

CHENNAL, (SEC X1-B)
DISTRICT- CHENNAIL TAMIL NADU

21 THE REGISTRAR GENERAL,, PID: 177196/2026 IN C.A. NO.6526/2024
ALLAHABAD HIGH COURT,, - (SEC XI-B)

DISTRICT- ALLAHABAD, UTTAR PRADES

22 THE REGISTRAR GENERAL,, _
NAINITAL,, (SEC XI-B)
DISTRICT- NAINITAL, UTTARAKHAND

23 THE REGISTRAR GENERAL,, PID: 177198/2026 IN C.A. NO.6526/2024
HIGH COURT AT CALCUTTA,, (SEC XI-B)
DISTRICT- KOLKATA, WEST BENGAL
24 THE REGISTRAR GENERAL,, PID: 177198/2026 IN C.A. NO.6526/2024
HIGH COURT OF MANIPUR AT IMPHAL, , (SEC XI-B)
DISTRICT- CUTTACK, ORISSA
25 THE REGISTRAR GENERAL,, PID: 177200/2026 IN C.A. NO.6526/2024 |
HIGH COURT OF ORISSA AT CUTTACK,, (SEC XI-B)

DISTRICT- CUTTACK, ORISSA

CIVILAPPEAL No. 6526 OF 20124

(@Petition for Special Leave to Appeal (C) No.2710%/2015)

{Arising out of impugned final judgment and order dated 11-07-2018 in RSA No. 163/20078passed by the High Court
of Kerala at Ernakulam)




‘R VERONICA AND ANOTHER

... Petitioner(s)Appetlani(s)
, VERSLIS
RUDRAYANI DEVAKI(D) THROUGH LRS. Respondent(s)
5. SATHA KUMAR AND OTHERS o ESH ~-
Sir,

In pursvance of Order X1l Rule §, S.C.R. 2013, { am directed © transmit herewith certified copy of Reportahle

Judgement dated 14th July, 2026 in the appeal above mentioned. The certified copy of the decree made if any in the
said appeal will be sent later on .

Please acknowledge receipe.

Yours faithfully,

DEETP R CITRRAR:
Copy to - Qﬁﬁwc}'f 0 A CER

1 Me Anker 8, Kulkarni (adv.)

2 Mr, Prakash Ranjan Nayak (adv.)

R
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REPORTABLE

IN THE SUPREME COURT OF INDIA
CIVIL APPELLATE JURISDICTION

CiVIL APPEAL NO. 6526 OF 2024
{GPetition for Special Leave 10 Appeal {C} No.27109/2018)

R. VERONICA & ANR. ...APPELLANTS

VERSUS

RUDRAVANI DEVAKI{D] THROUGH
LRS. S. SATHA KUMAR & ORS. ...RESPONDENTS

JUDGMENT

1. This appeal is at the instance of the original defendants and

is directed against the judgment and order passed by the

High Court of Kerala dated 11.07.20 18 in Regular Second

Appezl No. 2163 of 2007 by which the Second Appeal preferl'ed
by the respondents hercin {original plaintiffs} came to be
zliowed, thereby setting aside the judgmert and order passed
by the First Appellate Court dismissing the suit instituted by

the plaintiffs and restoring the original decree passed by the

2§ﬁ§7§£é
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trisl court aldowing the suir mnstituted by the original

1

plaintiffs, i.e., the respondenis before us.

The facts giving rise to the preshent appeal may Oe€

summarised as under:

a. The respondents before us (original olaingiits]
instituted original suit no. 88 of 1996 in the Court of
the learncd Munsif Nedumangad for declaratior of title
of plaint “A” Schedule property, recovery ol possessicn
of “B” Schedule property (big part of “A” Schedule] and
for cancellation of the sale deed BExt. A-4 purported to
have Seen executed by the original defendant no. 3 in
favour of the defendant no. 1.

D. It appears from the materials on record, mere
partcularly from the pleadings, that out o1 13 cents of
plaint “A” Schedule property, 6.5 cents originally was
of the ownership of the defendant no. 3, namely,
Rajeswari, Rajeswari derived titie over the same as per
the partition deed no. 24561 of 1978. The other half, t.e.,

6.5 cents came to the share of cne Ashok Kumar and

Lalitha by way of the very same partiticn deed dated

=~

13.07.1

WO

78.
C. Orn 19.12.1978, the defendans no. 3

Rajeswari/respondent no. 4 before us sold her part of



]

-

yo

the property admeasuring 6.5 cents to ong Vanajakshi
by way of the registered sale deed no. 4477/1978. This
sale deed came to be registered in the office of the Sub-
Registrar, Nedumangad.

The said property which forms part and parcel of plaint

“A” Schedule property is described as “B” Schedule

+
8]

+

roperty in the suit.

On 31.:12.1979 Ashok Kumar, Lalitha and Vanajaxshi,
iointly executed a sale deed in favour of the
plaintiff/respondent no. 1 before us in respect of the
entire 13 cents by way of registered sale deed no. 5 of
1980. This sale deed came to be registered with the
office of Sub-Registrar Nedumangad.

The dispute cropped up between the parties when the
defendant no. 3, namely, Rajeswari executed one
another sale deed dated 24.01.1996 with respect to the
very same property in favour of the appellants before
us/ original defendant no. 1 bearing document no.
276/96 (Ext. A4 sale deed).

(t is the case of the plaintiffs that on the strength of
szle deed dated 24.01.1996 the appellants/defendant
q0s. 1 and 2 took over the possession of plaint BT

Schedule property iliezally and forcelully (e, 6.5
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certs) originally owned by the defendant r.o. 3, name:y,

Ra‘eswari and started putting up consIiruction on i€

same.
The aforesaid led 1o the instiiution of the original s

referred 1o asove on the ground that the sale ceed (Ext
A4 purported to have been executed 2y tae defendant
a0 3 in favour of the defendant no. 1 is void ab initio
in so far as the plaintiff/respondent no. 1 is concerned
and has no legal enforceability as against the plaintff
and the appellants/defendant nos. 1 and 2 respectively
could not have taken over the possession of the suit
property illegally and put up any constructon on 1he
same.

Upor institution of the original sui, the
appellants/defendantnos. 1 and 3 respeciively entered
their appearance and flled a joint written statement.
The original defendant no. 2 remained ex parie.

[n rhe writien statemen: the appelants/original
defendants stated that the suit was not maintainabdle
either in law or on facts. They further stated that the

3t defendant had not exceuted any sale deed in favour
of Vanajakshi or in favour of anyene else. The sale deed

sought 1o be relied upon by the criginal plaintiff was
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bogus and Iabricated. They took the stance that they
derived title over the plaint “B” Schedule property on
the strength of the document no. 2461 of 1878 and
since the execuron of the sald document. they
remained 1n unint_ermpted possession and enjoyment
of the plaint “B” Schedule property.

. While so the 3¢ defendant executed a sale dezd in

- favour of the 15t defendant in respect of the schedule
“B” propen‘}--‘ as ver the document no. 27671996 upon
purchase of the plaint “B” Schedule property by the 13
defendant. She consiructed a building in the 6.5 cents
of the property and also got her name mutated in the
revenue records.

L Having regard to the pleadings, the {rial court framed
the following issues:

i,  Whether the suit is maintainable?

i, Whether the document no. 276/96 executed by
Lhe 3% defendant in favour of the 15t defendant is
liakle to be cancelled?

iii.  Whether the declaration prayed for is allowable?

iv. Whether the recovery prayved for is allowable?

v.  Whether the tnunction prayed lor is allowable?

vi. Reliefs and costs?

Page 5 of 36




I.

I

[ “he course of the frial, the plaintiil examined herseif

b

and also examined 2 other witnesses. The plaintiff aisc
adduced documentary evidence in the form of Ext. Al
to A4 respectively. The defendants thought fit not t
lead any oral or documentary evidence. The reporis ¢f
the Commissioner and the plan came to be marked as

Ext. C1, Clia}, C2 and C2ia) respectively.

k]

Upon appreciation of the oral as well as documentary

‘evidence on record, the suit came to be aliowed.

The sale deed no. 276/96 said to have been executed
by the 3 defendant in favour of the 1* defendart, was
declared as nuil and void.

The plaintiff was declared as the lawful owner of the
oleint “A” Schedule property inciuding the plaint “B7

schedule property.

Tne plaintilf was permitzed to recover the pessession of

plaint “8” Schedule property from the defendantnos. 1
and 2 respeciively.
The defendzant nos. 1 and 2 respectively were dirccted

to remove the stractures and constructions put up by

them on the suit property, failing which the plaintif

was permitled o get them removed through the Court.

Page 6 of
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s. The defendants were restrained by way of permanent
injunction from felling any trees sianding in plaint “B7
Schedule  property or putting up any further
construction on the same.

The original defendants being dissansfled with the

it

decree passed by the trial court went in First appeal.
The First appeal came to be filed in the court of Sub-
- Judge, Nedumangad and was registered as Appeal Suit
No. 39 of 1998,
. In the First appeal, the Appellate Court determined the
following points for its consideration:

i,  Whether the plaint schedule properties identified
by the Advocate Commissioner are correct and
proper?

ii, Whether the execution of Ext. A3 is proved?

iii.  Whether the plaintiff has title over the plaint ‘;B”
Schedule property?

iv.  Whether the plaintiff is entitled for a decree for
canceliation of docurnent no. 276/19967

v.  Whether the plaintiff is entitled is entitied for a
declaration as sought for?

vi.  Whether the plaintiff is entitled for rccovery of "B”

Schedule property as sought for?

Page 7 of 36




vii,  Whether the plaintiff is entitled for an injunciion

viii,  Whether the judgment and decree of the courst
beiow are legally sustainable?

Upcn reappreciation and evaluation of the evidencs on
record, the First Appellate Court allowed the appeal
and thereby set aside the judgment and decree passe
by the Court of the learned Munsif.
The Fist appeal was allowed essentially on the ground
that the Commissioner appointed by the Court kad
failed o identify the plaint Schecdule properies
correctly. The plaintiff failed to prove the execuzion of
Ex:. A3 since the execution of the same was spaciically
dented by the defendant no. 3. Although the plainsiff
~xamined one of the attesting witnesses, e, the PW3
to prove the execution of the Ext. A3 vet the oral
evidence of PW3 does not inspire any confidence. PW3
is none other but the husband cof the deceased
Vanajakshi.
Being aggrieved and dissatisfied with the judgzment and
order passed by the First Appellate Court dismissing
the suit .:he plaintiff went before the High Court by way

of Second Appeal No. 163 of 2007

Page 8 of 36



y. The Second Appeal came to be allowed wide the
impugned judgment and order passed by the High
Court.

z. While allowing the Second Appeal, the High Court

observed thus:

“The expression “the person by whom it
purports to have been executed” engrajted
under the proviso to Section 68 stands jor a
denial of execution of the document by the
- person who purports to have been cxecuted
the same 'in a suit brought by that person’
The further expression “specifically denied”
should be understood as the denwal of
executionn of documeni specificaily by the
person by whom it purports to have been
executed, in a suii or proceeding nitiated by
him. It s avatable only in a swt or
proceeding nitiated by the person by whom
it purports to have been executed. In other
words, (1j there should be a specific denial
of execution of document by the person by
whom it purporis to have been executed, and
(2] it has been ratsed by that person in a suit
or proceeding initiated by him for that
purpose. Unless there is a sult or _counter
claim or proceeding either filed or initiated or
brought into existence by fhat person, there
cannot be any requirement of compliance of
mandate as envisaged in the main bedy of
Section 68 of the Indian Evidence AcL
Proviso to Section 68 of the said Act is an
excepltion to its mamn body and a further
exception carved out in the proviso avolding
the application of the proviso when there is
specific dendal of execuition by the person by
whom it purports to have been executed. In
all other cases of execuiion of documents
regulred by law to be attested. except a will
o1 _codicil, there 18 no reguirement of
compliance of mandaie as envisaged in_the
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main body of Section 68 oi lhe Indian
Evidence Act for its procf. A mere challenge
by the executant/the person who purporied
1o have been execuied the document alone is
not sufficient to bring the matler within ihe
exception to the proviso te Section 68 of the
Indinn Evidence Ac:i though he is in the
party array of the suit either as a defendon:
or as a co-defendant unless there is a relief
sought by him challenging its execurion. The
faci that the executant (defendant No.J; s in
the party array of the suit alone will not bring
the document within the purview of the
exception carved out of the proviso to Secticn
58 of the Evidence Act and hence, the proviso
to Section 68 alone would come into play
without its exception and hence, there is no
need or necessity jfor swmmoning or
examining any of the attesting wiinesses w
prove the document.

8. No suit or counter claim or proceeding was

admitrediy initigted by defendant No.3, the

person who purports to have execuied

Ext.AS sale deed dated 19.12.1678. The

oroduction of the ongingl of the said

cdocument would satisfy the requirement of

nroof of iis  execution. Necessarily. the

subsequent execution of another deed of

conveyaonce by defendant No.3 witn respect -
to the same property in favour of defendant

No.l is without any aulhority, right, title Qr

interest over the property and hence the

same is_not binding on the righis of the

plaintiff over the plaint schedule groperiy.
The plainilff can very well ignore the same
without seeking o remedy by way 2 seting
aside the document or declaration but it may
be a clog on its title to the property in future
and hence the relief soughi jor by ihe
plaintiff has to be granted by setting aside
Ext. A4 sale deed. The decree passed by the
first appellate court reversing the judgmert!
and decree of the lower cowrt hence liable 1o
he set aside.
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9. Another ground was also raised by the
learned counse! for the defendants disputing
the location of the property in Ext.CI
mahazar and Ext.Clfa) plan. It is submited
by the learned counsel for the respondents
that one property is lying on the south-
ezastern corner and the other one is lying on
the north-eastern corner of a large extent of
one acre 93 cents. But the commissioner who
visited the property located both plaint 'E
and 'G' schedule as a single compact plot
without commissioner, it I8 clear that these
fwo properties were located as a single
compact plo: without any separation. The
respeciive description of ‘G and '£' schedule
would show that these fwo properties wouid
take the eastern part of a large exient of one
acre 93 cents. There i{s no nlervening
property and hence it s perfectly in tune
with the description given in both the fitle
deeds as well as the parenial document
Ext.AZ The trial cowt has accepted the
abovesaid plan and decreed the suit.

In the result, the second appeci s allowed.
The decree and judgment of the first
appellate court is hereby setl aside. The
decree and judgment passed by the tral
cowrt is restored. No costs.”

fernphasis supplied)
Irn such circumstances referred to above, the appeildants are

here before us with the present appeal

SUBMISSICNS ON BEHALF OF THE APPELLANTS

[ORIGINAL DEFENDANTS)
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wi

Mr. Prakash Ranjen Navak. the learned counsel appearing

ot

for the appeilants vehemently submitted tnat the Hign Cour
committed ar egregious error in passing the impugned
judgment and order in exercise of its jurisdiction unaer
Section 100 of the CPC without formulating any substanual
quesiion(s! of law.
The learned counsel submitted that without formulating the
ubstantial question(s) of law, if any, involved in the Second
Appeal tae High Court could not have proceeded 10 aear the
same on merits and allow the same.
The learned counsel would submit that the interpretation by
the High Court of Section 68 of the Evidence Act couid be
termed a2s absolute erroncous. In otaer words, according o

1

the learned counsel, the two requirements which the High

o
]

Cour: has held as necessary for invoking Sectien 68 ol t
Evidence Act is nowhere provided in the said section.

The appeliants/defendants had specifically and in categorical
rerms denied the execution of Ext. A3 in their written
statement, and in such circumstances, the onus of preving
the said document was on the plaintiff. The evidence of PW3

™
2

(attesting witness) was found to 2e unreliable by Firss

T

Appellare Court.
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8. In the last, it was submitted that *he High Court fziled to
ddress itsell or any of the flindings recorded by the First

Appellate Court.

\tel

In such circumstances referred 10 above, the learned counsel
praved that there being merit in his appeal, the same may be
allowed and the impugned judgment and order passed by the

High Court be set aside.

SUBMISSIONS ON BEHALF OF THE RESPONDENTS

[ORIGINAL PLAINTIFFS)

| 10. On the otner hand, while opposing the present appeal, Mr..
Ankur 5. Kulkarni, the learned counse! appearing for the
respondents, original plaintiff vehemently submitted that no
! error not 1 speak of any error of law could be said 1o havé
‘ Seen committed by the High Court in passing the impugned
|

Judgment and order.

[y—
)

He would suomit that the interpretation put forward by the
High Court, in so far as Section 68 of the Evidence Act is
concerned, 1s absolutely correct.

12, He argued that Ext. A3 was executed in the year 1978, Till
1895, the title over the suit property never came to be

questioned by the appellants/original defencants. The sale
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o

dead dated 19.12.1978 could te said w0 have besn validiy

nroved by the plaintiff.

13, ltwas argued thar there was no gocd xieason or ratner no good
ground for the First Appellate Court to disbelieve the orai
evidencs of PW3 {one of the attesting witnesses the sale
Geca of 1678 executad by Vanajaksii),

14. In such circumsTances referrec ro above, tnie learned coursel

- vrayved that there being no merit in the present appeal, the

same may be dismissed.

ANALYSIS

15. Having heard the learned counsel appearing for the parties
and having gone through the materials on record, lhe
following questions fall for our consideration:

1. Whether the High Court could have proceeded near
the Second Appeal on merits and allow the same
without formulating any substanual cuestion of law
as reguired under Section 100 of the CPC?

1. Whether the High Court is correct in saying that ihs
expression “the person Dy whom 1U purporis Lo nave
heen executed” engrafied in the oroviso to Section 68
of the Evidence Act stands for denial of the execution

of the document by the persor who purports Lo have
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execuled the same “in a suit brought by that person”™?
in oiner words, whéfher the High Court is correct i
teking the view that the expression “specifically
denied” should be understood as the denial of
execution of document specifically by the person by
wndm it purports to have been executed in a suit or
proceeding and not just a bald denial in the written
sta.::ement instituted by him?

1. Whether the High Court is justified in taking the view

that in the absence of any specific denial of execution

of the sale deed of 1978, the proviso to Section 68 of

the Evidence Act would not come into play?

QUESTION NO. 1

6. Orcer XLII Rule 2 of the CPC provides thus:

“2. Power of Court to direct that the appeal be heard
on the gquestion formulated by it.-At the time of
making an order under rule 11 of Order XLI for the
hearing of a second appeal, the Court shall
formulaie the subsiantial guestion of law as
required by seciion 100, and in doing so, the Court
may direct that the second appeal be heard on the
guestion so formulated and if shall not be open {o
(he appellant to urge any other ground in the appeal
without the leave of the Court, given in accordance
with the provision of section 100.”
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Section 100 of the CPC provides thar, (1) Save as otnerwiss
expressly provided in the body of ‘nrs Code or by any Giner
law for The sime being in force, an appeal shall lie to the Higr
Court from cvery decree passed in appeal by any Court
subordinate to the Hizh Court, if the High Court is satish G
rhat the case involves a substantal questio'n of law. {2} An
Appeal may lie under this section from an appellate decree
passed ex parte. {3} In an appesal under this secuon, oe
memorardum of appeal shall precisely state the subsianual
gquestion of law involved in the appeal. (4] Waere the High
Court is sarisfed that a substantial guestion of law Is
involved in any case, it shali formulate that question. {3) The
appeal shall be heard on the question so Zormulated anc ¢ the
cespondent shall, a1 the hearing of the appeal, be allowed to
argue that the case dogs not invoive sucn question. Proviso
savs tha’ nothing in this sub-section shall be deemed fo take
away or abridge tne power of the Court to hear, for reasons

t0 be recorded, the appeal on any other substantial queston
of law, not formulated by it, if it is satisfled that the case
involves such guestion.

In Nazir Mohamed v. J. Kamala and Others, reported in

1202C) 1€ SCC 37, this Court held that:
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“53. The condition precedent for entertaining and
deciding a second appeal being the existence of a
susstantial guestion of law, whenever a question is
Jjramed by the High Court, the High Court will have
fo show that the guestion is one of law and no: just
@ guestion of facts, it also has to show that the
question 1s a substantial guestion of law.

54. In Kondiba Dagadu Kadam v. Savitribai Sopan
Gujar [Kondiba Dagadu Kadam v. Savitribai Sopan
Gujar, (1999) 3 SCC 722}, this Court held : (SCC pp.
724-26, paras 3-4 & 8)

“3. After the amendment a second appeal can be
filed only if a substantial question of law is involved
in the case. The memorandum of appeal must
precisely state the substantial guestion of law
wwolved and the High Court is obliged to satisfy
iself regarding the existence of such a guestion. [f
satisfied, the High Court has (o formulate the
substantial guestion of law involved in the case.
The appeal is required to be heard on the question
so fermulated. However, the respondent at the time
of the hearing of the appenl has a right to argue that
the case in the court did not involve any substantial
question of law. The provise to the section
acicnowledges the powers of the High Court to hear
the appeal on a substantial point of law, though not
Jormulated by it with the object of ensuring that no
yustice is done to the litigant where such a
guestion was not foermulated «t the time of
admission either by mistake or by inadvertence.

4. It has been noticed time and again that without
nsisting for the statement of such a substantial
queston of law in the memorandum of gppeal and
Sformulating the same at the time of admission, the
High Courts have been issuing notices and
generally deciding the second appeals without
adhering to the procedure prescribed under Section
100 of the Code of Cwil Procedure. It has further
been found in a number of cases that no efforts are
made to distinguish between a question of low and
a substantial question of law. In exercise of the
powers under this section the findings of fact of the
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jfirst appeilate court are found o hauve been
disturbed. It has to be kept in mind that the right of
appeal is neither ¢ natural nor an inherent right
attached - to the higation. Being a substantive
statutory right, it has to be regulated in accordance
with law in force at the relevant tine. The conditions
mentioned in the section must be Strictiy fulfilied
before a second appeal can og maintained and no
court has the power to add to ar enlarge those
grounds. The second appeal cannot be decided on
merely eguitable grounds. The concurrent findings
of facts howsoever erroneous cannot be disturbed
by the High Court in exercise of the powers under
‘his seclion. The substantial guestion of law Ras (o
be distinguished from a substantial guestior of fact.

P

6. If the question of aw termed as ¢ substantial
question stands already decided by a larger Bench
of the High Court concerned or by the Privy Counctl
or by the Federal Court or by the Supreme Court, 118
merely wrong application on the Jacts of the case
would not be termed to be a substantia! question of
law. Where a point of law has not been wleaded or
is found to be arising beuween the parties in the
absence of any factual formal, a litigant should not
he ailowed to raise that question as o substantial
question of law in second appeal. The mere
appreciation of the facts, the documentary evidence
or the meaning of eniries and the contents of the
document cannot be held to be raising a substantal
question of law. But where it is found that the firsi
appeliate cowt has asswmed jurisdiction which did
not vest in it, the same can be adjudicaied n the
second appeal, treating it as a substantial guestion
of law. Where the first appellaie court 1S Snown Lo
heve exercised its discretion in a judicial manner, it
cannct be termed to be an error either of law or of
procedure requiring interference in second appeal.”

55 When no substantial guestion of low is

formulated. but a second uppeal Is decided by the

High Court. the judgment of the High Coursi Is
vitiated in law. as held by this Cows in Biswanath
Ghosh v. Gobinda Chosh [Biswanain
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Ghosh v. Gobinda Ghosh. {2014 11 SCC 605
2014; 4 SCC [Civj 192 : AIR 2014 SC 1582}
Formulationn. of substantial question of law s
mondatory and the mere reference to the ground
meniioned in_ memorgndum of second appeal
cannot satisfy the mandate of Section 100 CPC.

femphasis supplied)

19. In the Government of Kerala v. Joseph reported in 2023
INSC €93, this Court held as under:

“8.  For an appeal to be mainiainable under

Section 100, Code of Civil Procedure [‘CPC’, for
brevity} & must fulfil certain well-established
requiremnents. The primary and most imporiant of
them all s that the appeal should pose a
substantial guestion of law. The sort of guestion
rrat qualifies this criterion has beer time and again
reiterated by this Cowrt. We maoy only refer to
Santesh Hazari v. Purushottam Tiwari (2001) 3
SCC 179 [three-Judge Bench) wherein this Court
observed as follows:

“12. The phrase “substantial guestion of law?®,
as occurring in the amended Section 100 is not
aefined in the Code. The word subsiantial as
aualifying “auestion of law” means — of having
substance, essential. real, of sound worth,
important or considerable. It is to be understood
as something n_ contradistinction  with  —
technical, of no substance or _conseguence. or
academic merely. However, it is clear that the
legislature has chosen not to qualify the scope
of “substantial guestion of law” by suffixing the
words “of general importance” as has been done
in many other provisions such as Section 109 of
the Code or Article 133(1)ia) of the Constitution.
The substantial question of law on which a
second appeal shall be heard need not
necessanily ve a substantial question of law of
gerneral importance.”

{emphasis supplied)
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In Ishwar Dass Jain v. Sohan Lal, reperted in (2000 1 3CC
434, this Court in para 10, has siated thus:

“10. Now under Section 100 CPC, after the 1976
Amendment, it s essential for the High Courl ic
formulafe a substantial guestion of law and it 1s not
permissible to reverse the judgment of the first
appeliaie cowrt without doing s0.”

(emphasis sunvlied)

Yet again in Roop Singh v. Ram Singh, rcperted in (2000) 3

SCC 708, this Court has expressed that the jurisdiciion ol a High
Court is confined 1o appeals invelving substantial question of

law. Parz 7 of the said judgment reads thus:

“7. It 1s to be reitergted thai under Seciion 100 CPC
Jjunisdiction of the High Court to entertain a second
appeal 15 confined only o such appeais which
involve a substantial question of low and it does not
confer any jurisdiction on the High Couri io interfere
with pure questions of joct while exercising iis
Jurisdiction under Section 106G CPC. That apar),®al
the time of disposing of the maiter the High Court
did not even notice the guestion of law formulaied
oy i ar the ime of admission of the second appeal
as there s no reference of i in the impugned
Judgment. Further, the fact-finding courts after
appreciating the evidence held that the defendant
entered into the possession of the premises as
a batai, that is to say, as & rtenant and his
possession was permissive ond there was no
pleading or proof as to when it became adverse and
hostlz. These findings recorded by the fwo couris
below were based on proper appreciation of
evidence and the material on record and there was
no perversily, tlegality or lrregularity in those
findings. If the deferdant got the possession of suit
land as a lessee or under a batai agreement then
Jrom the permissive possession ii ‘s for him (o
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establish by cogent and convincing evidence to
show hostile antmus and pessession adverse to the
krnowledge of the real owner. Mere possession for a
long time does not result in converiing permissive
possession  into adverse possession. (Thakur
Kishan Singh v. Arvind Kumar [{1994) 6 SCC 591]).
Hence, the High Court ought not to have interferad
witn the findings of fact recorded by both the courts
below.”

The position has been reiterated in Kanhaiyalal v
Anupkumar repovied in (2008) 1 SCC 430, Premabai v.
Jnaneshwar Ramakrishna Patange, reported in, (2000) ¢
SCC 418, Chadai Singh v. Bahadur Ram, reported in
(2004} 6 SCC 339 and Mathakala Krishnaiah v. V.

Rajagopal reported in (2004) 10 SCC 676.

- Thus, the legal zosition is no more res infegra on the point

that in order to admit and maintain a second appeal under
Section 100 of the CRPC, the Court shall formulate substantial
quesuonis}] of law, and the said procedure is mandatory.
Although thce phrase 'substantiaﬂ guestion of law is not
defined in the CPC, yet 'substantial question of law' means;
oi having substance, essential, real, of sound worth,
important or <onsiderable. 1t is to be understood as
something in contradistinction with - technical, of no
substance or consequence, or academic merelv. However, it
18 clear that the legislature has choscn not to gualify the

scope of "substantial guestion of law” by suffixing the words
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“of general importance” as has heen done in many olner
orovisions such as Section 109 of the CPC or Articte 133(1}{a)
of the Consiitution. The substantial qﬁesrion of law or which
2 second appeal shall be heard rneed not necessarily DS &
substantial question of law of genera! importance. Asg such,
Second Appeal cannot be decided on equitable grounds and
the conditions menzionad in Section 100 read with Order XL
Rule 2 of the CPC mus: be complied to admit and maintain &
Second Appeal.
A perusal of the impugned judgment passed by the High
Court does not show in any manner that any substantial
guestion of law has been formulated or that the secend
appeal was heard on the guestion, if any, so formulated. That
being so, the judgment cannot be maintaincd.
We locked into the memorandum of the Second Appeal which
is on the record. In the memorandurm of the Second Appeal,
the original plaindid formulated the following substantial
cuestions of law for the consideration of tne High Court:

“14) Whether after jointly executing the sale deed in

favour of the plaintiff for the entwre I3 cenis

described as A7 schedule any objection regarding

the description, if any of the properties as between

the one mentioned in Exhibit -A2 partition deed and

ExhibitAZ sale deed, is susiainable.

(Bj Is not Exhibit-A3 sale deed valid and binding on
the 37 defendant especially when the latter had not
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adduced any oral or documentary evidence,
against (ts quthenticity, validity or genuineness.

(C} In view of the execution and registralion of Ext.
B3 sale deed, was not the lower Appellate Court
bound to presume that all formaliries, in connection
with the registration were property and regularly
done and that on the failure of the 37 defendant to
prove that fraud was played on the Sub-Registrar,
Ext. B3 was beyond challenge and unquestionable.
(D Whether the lower Appellate Court was justified
in upsetiing the judgment and decree of the tnal
court when the same did no: swffer from any
Infirmities, like perverse appreciation of evidence
taking into account Urrelevant facis and non-
consideration of relevant facts.
In other words, even if a different view is possible,
whether the lower Appellaie Court was justified in
reversing the judgment of the trial court.”

26. FHowever, the picture is not clear, as to how and in what
manner, the Second Appeal came 10 be admitted and heard
finally. Ordinally, when the High Court finds merit 0 the
substantial questions of law formulated by the appellant, the
Second Appeal would be admitted by way of an order
whnerein, the questions of law are reproduced. It may happen
that the matter may be at the stage of notice and alter otner
side apocars the Hign Court may cdecide to take up the
Second appeal for final hearing and dispose of the same.

I = T

However, once the Hizh Cour: decides to hear the Second

Appeal on merits it is mandatory (o incorporate the
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suostantal questions of law in the judgmen: and answer

these gucstions accordingly.

}-u

Ir. the case at hand, the High Courr fziled ic lormulate any
substantial questions of iaw and decide these guesions,
sccordingly. In fzct, the Hizh Court set aside the first

appellate court’s judgment and allowed the Second Appeal,

to be

i

and therehy restored the origina: decree that cam
passed oy the trial court in favour of the plaintiff, i.e., the
respondents before us. The impugred judgmern: could be saic
to be vitiated in law.

In such circumstances referred to above, we are e with no

other optionn but to set aside the impugned judgment and

- i T

remit fthe maiter o the High Court for disposal after
{crmulating the substantial questions of law, if any, in

accordance with law.

QUESTIONK NOS. 2 & 3

FEring thne question

o
(]
i
-

g
'

We couid have closed this matter by
no. 1 as above. However, we have noticed two egregious
errers in the impugned judgment passed by the High Court.
We are ol the view that we should nct overicck the 1wo
egregious errors, more pariicularly, when we have decided o
rermit the matter to the High Court for de novo considerating
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and hearing of the second appeal. If we do not correct the
same, it may have its own legal implications and the
sudorcinate courts may get misled with the proposition of law
tnat the High Court has cxplained in so far as the
interpretation of the proviso to Section 68 of the Evidence Act
is concerned.
30. As noted above, the suit came to be aliowed by the trial cour
. The trial court rook the view tha: the sale deed of the year
1878, executed by one Vanajakshi is legal and valid, and in
such circumstances, the subsequent sale deed of the vear
1996 cannot be said to be legal and valid. The trial court
looked into the oral s well as documentary evidence adduced
v the original plaintiff, more particularly the oral evidence of
one of the attesting witnesses (PW-3) to the sale deed of 1978,
and found the oral testimony of the PW3 to be true,
frustworthv and reliable. |

51. In the First Appeal prelerred by the original defendants, the

First Appellate Court disbelieved the very execution of the
sale deed of 1978, To put in other words, the First Appecliate
Court took the view that the oral evidence of PW3, ie., one of
the attesting witnesses examined by the plaintiff did not
inspire any confidence; and in such circumstances, allowed

the First Appeal. When the matter went before the High Court
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3]

in the Second Appcal, the ‘High Court for no good reason
ionked into Section 68 of the Evidence Act. We say so because
Section 63 of.the Bvidence Act as 2 whole nas no application '
‘o a registered sale deed. The High Court shouid nave
concentrared oniv on the grounds that weighed with e First
Appellate Court in akLO\;w-iﬁg the appeal and theredy setting
aside the decree passed by the irial court in favour of the
plaintifl,

What has the High Court said? The High Court has sald two
things. First, the Hign Court sai¢ that lor the purpese ci
applicability of Section 68 of tne Evidence Act, the denial Dy
the defendant as regards any one of the documents relied
upon by the plaintif has to be very specific. A mere baid or
vague denial is not sufficient to attract the proviso Section
68 of the Evidence Act. The High Court observed that ihe
denial or challenge at the end of the defendants cannot be

said o be speciic.

i,
!
i
9]

The second thing that the High Court saig is thar if
defendant wants to deny the execution of any particular
document relied upen by the plaintifi, then such denial
cannot be only by way of written staternent. The denial has

to be by way of a scparate suit or a counter claim.
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o

We are ol the opirion that on both the aforesaid counts, the
Hign Court fell in error. We do not agree with the proposition
ol law as scught to ke laid down by the High Court.

In the first glace there was no good reason for the High Court

¢ touch or look inte the proviso 1o Section 68 of the Evidence

Act as Secuon 68 as a whole does not apply to a registered
szle ceed.

Sectior: 34 of the Transfer of Property Act, 1882 defines “sale”
as a wansfer of ownership in exchange .fo; a price paid or
prom:ised or part-paid and pari-promised. [: also provides
that such wransier, in case of tangible immoveable property
of the value of ene hundred rupees and upwards, or in the
case of a reversion or other intangible thing, can be made
ornly by a registered instrument. It is not the requirement of
law that the sale deed is 10 be atiested bv any attesting
WItess so as o prove the due execution by examining a:
least one attesting witness.

Secticn 68 of the Indian Evidence Aci provides how a
document, required to be attested by law, is to be proved. It
provides that such a document is te be proved by examining
at least one attesing witness, if there be an attesting witness
allve, and subject to the process of the Court and capable of

giving evidence. The proviso to Section 68 stipulazes that it

-]

of
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shail not be necessary to cali an atiesting wiiness in proof of
the execLtion of any document, not being a Wili, which has
been registered in accordance with the provisions of the

egistration Act, 1908 (16 of 1908, unless s

et
-
£
m
i
-
e}

executior. by the person by whom il purperis o have been

s

irs

executed is specifically denied. A sale deed being not reguired
by law to be attested, the provisions of Section 68 of the

Indian Evidence Act on the face of it is nct applicab.e.

~ - s

In taking the aforgsaid view, we are fortified by the decision
of this Court in the case of Hans Raji {Smt.) v. Yosodanand
reporied in {1996) 7 SCC 122 wherein this Court observed

as under:-

“So (ar as the applicability Lo the proviso to Section
68 is_concerned, it must be noted that there was
no occasion for the respondent to examune Gny
attesting witness to the document in guestion as it
was a sale deed which never reguired any
attestation and even if scme ‘maiginal’ witnesses
had attested the document the document did not
viiract Section 68 of the Evidence Act whicn in
ierm apniles o the proof of execution of document
recguired by law to be attested. It reqds as under:

“68. Proof of execution of document recuired
hu law to be cttested.—If a documeni is
required by law to be atiested it shall not ce
used as evidence wuntid one aitesiing witness
at least has been called for the purpose cf
nroving s execution, if there be an attesuno
wirness alive, and subject to the process of the
Court and capable of giving evidernce:
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Provided that it shail not be necessary 10 call
an attesting wiiness in proof ¢f the execution
of any document, not being a will, which has
bheen registered in  accordance with _the
provisions of the Indian Registration Act, 1908
(16 ¢of 1908}, unless its execution by the
person by whom it purports to have been
executed is specifically denied.”

Therefore. Szction 68 would not coper such a
transaciion. Hence there would remain _ng
oceasion to invoke the proviso to Section 685 with a
view to finding out whether the execution of such
a document was specifically  denied by the
- adverse party or not. Conseguently, all the main
contentions canvassed before the High Court
which are repelled by the High Couri cannot oe

-

said to be wrongly repelled.”

(Emphasis supplied]

1

We may also refer to one another decision of this Court in the

V]
)

case of Bayanabai Kaware v. Rajendra s/o Baburao Dhote
reported in {2018} 1 SCC 585 wherein this Court observed
as under:

“It is jor the reasens that. firstiy, the execution of
the sale deed does not need any aitesting witness
like the aift deed., which reguires at leasi twe
atiesting witnesses at the time of its execution as
| per Section 123 of the Transfer of Properiy Act,
i 1882: and secondly, Section 68 of the Evidence
Act. 1872 which deals with the examination of the
‘ atiesting witness to prove the execution of the
i docurrient, does not apply fo sule deed, which (s
|
|

governed by Section 54 of the Transfer of Property
Act”

Emphasis supplied)
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Prima facie it appears thart the High Court misconsirued e

cxpression “execution of any document, not being o Wuil”
appearing in the proviso to Section 68 o the Zvidence Act
The High Court construed “execution of ary document” 0
inciude a registered sale deed also. We are of the view hat
the High Court commifted an error in understanding tne wue
purport ¢ the proviso 1o Section 68 of the Evidence Act. The
“execution cf any document, €xcepi a Will” means those

documents which require compulsory attestation kike a Gift

ot

[44]

deed, Mortgage deed, Sertlement ceec, <ic, out
mandatery to examing any attesting witnesses in procf of
such documents unless its execution is specifically denied.
In the case of a Will, the examinatior. of one of ithe attesting
witnesses is a necessary reguirement, irrespective of whether
its execution has been specifically denied or not. This is all
that the proviso to Section 68 of the Evidence Act sseXs o

convey or ciarify.

INTERPRETATION OF THE PROVISO:

The term proviso is used o gualifly a preceding provision and the
. h e}

purposs of the proviso is to resirict or o explain the genera

terms of the provisions of which it forms part of and not to add

to the body of the substantive provision nor to take away
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arything there from. A proviso cannot travel bevond the
provisions to which it is provided. This proposition is well
founded by this Court in the decision reporied in Ram Narain
Sons Lid. v. STO, reported in {1955) 2 SCC 64. In the above
judgment, this Court held as follows:

iDL It is a cardinal rule of inierpretation that

a provise to a particular provision of a statute only

embraces the field which is covered by the main

prowisionn. It carves oul an exception to the main

— provision to which it has been ericcted o5 o provise
and to no cther{.. }”

(Emphasis supplied)
42. The view of this Court as above was followed in a later udgment
reperted in CIT v, Indo-Mercantile Bank Ltd., reported in
1959 SCC OﬁLine SC 5, wherein it was observed as follows:

“The proper function of a proviso is that it aualifies
the generality of the main enactment by providing
an_excepiion and taking ouf as it were, from the
main_enactment, a_portion which, but for the
proviso wouwld fall within the main enactment.
Qrdinanily it is foreign to the proper function of a
proviso to read it as providing something by way
of an addendum or dealing with a subjzct which
s forelgr to the main enactment,

It s o fundamental rule of construction that o
Droviso must be considered with relation to the
principal meiter to which it stands as a proviso.

Therefore, it is to be construed harmeoniousiy with
the main enaciment”™.

(Ermmphasis supplied)
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as,

It has to be noted that the functien of a proviso attached 0 2
statute, Act or Ordinance, is to explain, quailly or restrain

the operation of the preceding provision and 1t has to ve read

53

light o the subject matter of the main statute, Act of

Ordinance. Proviso in a statute has to be strictly construed

as it is ‘nstead to qualify what is afilrmed n the dody of the

statute, provision, section or paragrash preceding it

Justice V.R. Krishna Iver {as His Lordship then was) speaking
for the Bench in the case Dwarka Prasad v. Dwarka Das
Saraf reported in (1976} 1 SCC 128 cbserved as follows:-

“17 While rulings and_text _bopks pearing on
statuiory  construction  hgve assigned many
functions for provisgs. we have to be selecive,
having regard to the text ond context of a staiute.
Nothing is gained hu extensive refergnces fo
luminous classics or supporiive case-law. Having
explained the goproach we make to the specyic
“proviso” situation in Section 2faj of the Act. wnal
sirikes us as meaningful here 1s that the
Legisiaiure by the amending Act clarified what
was implicit eariier and exprassly carved oul whar
otherwise micht be mistakenly covered bHu_the
main definition. The proviso does not, in this case,
expand, by implication, the protected area of
building tenancies to embrace “business” leases.

18 We may mention in fuirness to Counsel tnat
the following, ameng other decisions, were cited at
the DBar bearing cn the uses of prouisos in
siatures: CIT v. Indo-Mercantile  Bank _Lid, [AIR
1959 SC 7I3: Ram Narain Sons Lid v Assit
CSTIAIR 1955 SC; Thompsornp. Dibdin [(1812)
AC 553 541; Rex v. Dibdire /1910 Pro Div 57. 1109,
125} and Tahsildar Singh v. State of U.P. (AIR
195G SC 1012 The law is trite. A provise must be
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iimited to the subject-maiter of the enacting clause.
It (s c_settled rule of construction that a prouviso
must prnma foace be read and considered in
relaiion fo the princpal maiter to which it is g
proviso. [t is not o separate or independent
enactment. “Words are dependent on the princinal
enacting words to which they are tacked as a
vroviso. Theu cannot be read as divorced from
thelr context” [Thompson v. Dibdin, 1912 AC 533
If the rule of construction is that prima facie a
proviso sheuld be limited in its operation to the
)} subject-matier of the enacting clauwse. the stand
we_have taken is sound. To expand the enacting
clause, inflated by the proviso, sins acoinst the
N fundamental rule of construction tha! a proviso
5 musi be considered in relation to the principgl
| maiter to whicn it stands as a proviso. A provisc
ordinariy 15 but a proviso. although the golden
rule s to read the whole section. inclusive of the
previso. in such manner that they muwiually throw
light on each other and result in a harmonious
construciion.

“The proper course is io applu the broad
general Rule of construction which is that a section
oF enactment must be construed as a whole, each
portion throwing light, if need be. on the rest.

The true principle undoubiedly is. that the
sound interpretation and meaning of the statute,
| on a view of the enacting clause. saving clause,
I and proviso, iaken and construed ftogether is o
' prevail. {Meocavell on Interpretation of Statutes.
10th Edn p. 182)”

{Emphasis supplied)

| 45. This Court in Rehitash Kumar & Ors vs. Om Prakash
|

! Sharma & Urs., reported in {2013} 11 SCC 451 observed
|

l while explaining how to interpret a proviso as under:

| “2C. The normal function of @ proviso is generaily
o__provide  for an_excepilon le.  exception of
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something that is cutside the ambit of the usual
intention of the enactment. or to qualifu someihing
enacted therein. which, but for the proviso would
be within the purview of such enactment, Thus, s
purpose is to exclude something which would
otherwise fall squarely within the general
language of the main enactment. Usually, a
proviso cannct be interpreted as o general ruie
that has been provided for. Nor it can be
interpreted in ¢ manner that would nulliy the
enactment, or take away in entirety, a right that
has been conferred by the statute. In case the
language of the main enactment (s clear and
unambiguons, @ proyiso can RAVe No repercussion
on the interpretation of the main enactment, so as
to exclude by implication, what clearly falls within
its expressed terms. If, upcn plain and far
construction, the main provision is clear, ¢ proviso
cannot expand or hmit s ambit and scope.
[Vide CIT v. Indo Mercantile Bank Ltd. [AIR 1959
SC 713}, Kush Saigal v. M.C. Mitter /{2000) £ SCC
526 : AIR 2000 SC 13%0! ., Haryana State Coop.
Larnd Development Bank Ltd v Employees
Union [[2004) 1 SCC 574] , Nagar Palic
Nigam v. Krishi Upaj Mandi Samiti [(2008) 12 SCC
364 and State of Kerala v. B. Six Holidoy Resorts
IP) Ltcl. [[2010) 5 SCC 186/ ]

2! The wnroviso to a »articuler oprovision of a
statute, only embraces the field which (s covered
by the main provision. by carving out an excepticn
to the said main provision. (Vide Ram Narain Sons
Lid. v. CST AR 1955 5C 765, AlR p. 769 para 10
and A.N. Sehaal v. Raje Ram Sheoran /1292 Supp
(1} SCC 304/, SCCp. 315 para 14.]

22. I a normal course, o proviso con  be
extinguished from an exception for the reason that
exception (s intended to restrain the enacting
clause to a particular class of cases whiie the
proviso is used to remove special cases from the
general enactment provided for ihem specially.”

{(Emphasis supplied]
! x oo i
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There is no gainsaying that Section 68 opens with the words,
“if a cocument is required by law o be actested...”. Since the
Proviso cannot be construed independently of the mar
v a7
provision that it atiaches 1o, it i3 as clear as, roon day that
the proviso to Section 68 cannot create an independent rule
as regards “specific denial” for all atiested documents. In
other words, the proviso to Section 68 carves out an
exception only in respect of documents that are required to
be mandaterily attested by law. A sale deed does not fzll in
the category of such documents, therefore, the Proviso to

Section 68 weuld not be applicable in the present matter.

CONCLUSICGN

In the overall view of the matier, we have reached the
conclusion that we should set aside the impugned judgment
and order passed by the High Court and remit the matter to
the High Court for de novo hearing of the Second Anpeal after
giving an opportunily to all the parties concerned to put
forward their case. We accordingly pass such order.

The appeal stands aliowed in the above terms.

We request the Figh Court to ensure that the Second Appeal

is heard afresh after formulating substantial guestion(s) of
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lzw and ths same is disposed of within a period of three

L1

months {rom the date of the receipt of the writ of this order.

50. The High Court shall inform about the disposal of the Second

Appea! to this Court.

51. The Registry shall forward one copy each of {als judgment to
ail the High Courts.
h
jl
‘g 5
T wwﬁ-.—.—.-"..-..J.

{J.B. PARDIWALA)

: sl

[(MANOJ MISRA]
14% July, 2026

New Delhi.
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