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OFFICE OF THE PRINCIPAL DISTRICT & SESSIONS JLHI .

CIRCULAR

As per the direction of Ld. Principal District 8 Sessions Judge, East, District,
letter reference no. 2953-2965/DHC/Gaz.IB/G-2/SC-Judgment/2025 dated 28/05/2025
received from the Reglstrar General Hon'ble High Court of Delhi along with Judgment
dated 17.04,2025 passed by Hon'ble Supreme Court of India in Criminal Appeal No,
1319 of 2013 & Criminal Appeal No. 272 of 2014 titled as “Directorate of Revenue
Intelligence vs. Raj Kumar Arora & Ors.” and “Narcotics Control Bureau (NCB) vs.
Sajesh Sharma™ respectively have been uploaded on the officlal website of East
Districtd.

You are requested o kindly download, the above sald Judgement from the official
website of East District, KKD., Courts, Delhi, for information and necessary compliance.

The said Judgment is also being sent through E-mail on the official E-mail 1D of
the respective courts, and may also be downloaded therefrom.

This issued with the prior approval of the competent authority.

Ms. Ruby"Alka Gupta
DJ-02/Vacational Ju
East District, KKD., Courts, Delhi
" i
No. 7947 F?;{;E,:f Br/East/KKD/Judgment/Circulation/2025 mﬁlwl 2025

Copy send for information & necessary action to ;-

L All the fudicial Officer, East District, Karkardooma Counts, Delhi

4. Branch In-charge Computer Branch, East District to upload the same on the official

Website of East District, Karkardooma Courts, Delhi,

R & IEnm:hElemlnmuphadtlmanrmLaym

Ms. Huhg;zuptﬂ

DI-02/Vagational J
East Districy, KKD., Courts, Delhj



IN THE HIGH COURT OF DELHI AT NEW DELH]

1953+ 2965 o
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| The Principal District & Sessions Judge (HQ), Tis Hozari Courts Complex, Defhi.

2. The Principal District & Sessions Judge (South-West), Dwarka Courts Complex, New
Delhi.
The Principal District & Sessions Judge (East), Karkardooma Courts Complex, Delhi.

4 The Principal District & Sessions Judge [South), Saket Courts Complex, New Delhi.

5. The Principal District & Sessions Judge (West), Tis Hazari Courts Complex, Defhi.

6. The Principal District & Sessions Judge (New Delhi], Patiala House Cours Complex,
New Delhi.

7. The Principal District & Sessions Judge (Narth), Rohinl Courts Complex, Delhi.

8 The Poncipal District & Sessions Judge (Nonh-East), Kaskardooma Courts Complex,
Dedhi,

9. ‘The Principal District & Sessions Judge (North-West), Rohini Courts Complex, Delhi.

10 The Principal District & Sessions Judgs (South-East), Saket Courts complex, Delhi.

11, The Principal District & Sestions Judge (Shehdem), Karkardooma Courts Comples,
Dielhi.

12, The Principal District & Sesmons Judge-cum-Special Judge (PC Act) {CBI), RACC, New
Delhe.

13. The Principal Judge (HQ)), Family Courts, Dwarks, Mew Delhi.

Sub: Judgment dated 17.04.2025 passed by Hon'ble Supreme Court of India in Criminal
Appeal Mo, 1319 of 2013 & Criminal Appeal No. 272 of 2014 tithed as “Directoraie of
Revenne Intelligence vs. Raj Komar Arora & om” and “Narcotis Control

Burean(NCB) vs. Sajesh Sharma™ respoctively.
Siv'Madam,

| am dirccted 1o forwand berwith a copy of Judgment dated 17.04.2025 passed by Hon'ble
Supreme Court of India in Criminal Appeal No. 1319 of 2013 & Crminal Appeal No. 272 of 2014
Arising out of impugoed Judgment ind order passed by the High Court of Delhi fn Criminil Revision
Petition Wo, 494 of 2007 and Criminal M.C No. 2335 of 2000] tithed a5 “Directorate of Revonue
Intelligence vs. Raj Kumar Arorn & ors.” and “Narcotics Control Bureau(NCB) va. Sajesh Sharma™
respectivaly, and 10 request you 1o circulaie the same amongst all the Judicial Officers working under
yaur respective contral for information and necessary gomplience.

’AL_ Yours faithfully,

{ g.; —|.r'
" ..,»--*" (Vinay Shermna)
P Deputy Registrar ((azettz-18)
For Repistrar Genaral.
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IN THE SUPREME-COURT OF INDIA
CRIMINAL APPELLATE JURISDICTION -

Emim&m | ij 9.0F 2013

DIRECTORATE OF REVENUEANTELUAGENCE

RAJ KUMAR ARORA & ORS,

JUDGMENT

HAPPELLANT(S)
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1 s gﬂiﬁbﬁ'ﬁﬂ;:saﬂiﬂﬂﬁ#ﬁthﬁ'u&ﬂ_}e:E*amﬁ-.'thnse'wm"‘.
taken-up’ for hearing ‘enilogously and are being dispesed by this comimon
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jndgmentandorder. oo
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"2 ﬂmmamwﬂm Tidgmei a#d Offler passed by the High Coilft of

mﬁumgﬁs{ﬁ;eﬁ:hpdab hll undér Sectivn §(c)and 22(c) of the Warcotic

qugs gﬂ%ﬂ&hﬁnﬁmn Substances Act, 1985 (hereinafier, the “NDPS Act”),

C :eapemw}}',, nqpflﬂ,bz smd to have been made out smce the psychotropic

| suhmmﬁcshﬁﬁunmﬁglm in Schedule [ of the NDPS Rules, 1985: The

Trial Eutarrru}ugfn}ﬁif‘mfen'ﬂd the matter to the court of Mtlrclrpu]ll'tﬂn

¥ { _Mwﬁﬁﬁmmmmmmmmwﬂ the provisions of the
Drugs m&tupmhcs Act, 1940 (hereinafter, the “D&C Act”).

3. On 27.09:2003; -ant officer: of ‘the Department of Revenue 'Intelligence

Hendqmwnmimﬁm DREHQY ) received an ifformation thatseveral
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glass ampoules containing the injectable preparation of Buprenomhine were
stored in an office premises located at 198, Office Complex, Jhandewalan
Extn,, Cycle Market, New Delhi, The further information was that the
injections had been illegally manufactured and cleared by M/s. Win Drugs Lid.,
Bhiwani Road, Jind, Harvana and that a few injections along with the raw
materials of Buprenorphine could also be found at that location. Two teams of
DRI(HQ) officers were deputed — one team 1o undertake the search of the
premises in Delhi and another team who coordinated their action with the office
of Cenfral Excise Commissionerate, Rohtak (hereinzfter, the “CEC") for the

purpose of search at the premises of Win Drugs Ltd. at Jind, Haryana.

4. On the sume day, i.e., 27.09.2003, at around 08:15 pm, the DRI{HQ) officers
visited the premises in Delhi with a search authorisation under Section 41 of
the NDPS Act along with two witnesses. [t 15 stated that upon entering the
premises, Raj Kumar Arora (hereinafter, “respondent no. 1) who was the
proprictor of M/s Kanishka Cargo Service, was present in the office premises.
The DRIHQ) officers recovered 25 corrugated card board cartons which
contained small packets, each having ten unlabelled glass ampoules with a
water coloured liguid, along with several sheets of printed labels which read as
“Buprenorphine Hydrochloride”. They also recovered one labelied glass
ampoule contaiming the same coloured liquid from the tble drawer of the

respendent no. 1, Upon preparing a detailed mventory, it was stated that |

Criminal Appeal No. 1319 of 2013 Page 4 of 189
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oy labelled ;and: 40,000 minlabelled «glass ampentles-containing -Buprenorphine

Hydrochloride -which is a substance listed in the Schedule 10’ the: NDPS Act

- avwere geepvered. Singe- therrespondent no. 1 was unsble +to/ provide  any

"
§ S

-permission or-licence for the:possession of the recovered: glass ampouies, they
were scized under the provisions of the NDPS. Act. The samples were- drawn

~and the test memo wes prepared in the presence of the respondent no; 1 and the

witnesses, On 27.09,2003, 1., on the same day, the'officers"of CEC, Rohtak
are said to have scized 23400 injections of Buprenorphine along with 100
grsiﬁs of Buprenorphine in its powder form, from M/s Wit Drugs Ltd at Jind,

: 'Hammna well.

-+ Inresponse-to the summons issued; the respondent no. 1 appeared and is said
- to have made ‘a woluntary Statemént in- writing -dated 28.00:2003° which

mentioned thatduring: the course of his business as a-customs clearing agent,
he came in-contact with ane Mohd: Shebar Khan (hereinafter, “respondent no.
") who handled the customs clearance of the drugs and miedicines on behall
of Devang Bipin Parekh (hereinafier, “respondent no, 3") of M/s Sarvodiva
Enterprises; Humhai.. ‘The “statement- furlher revedled the fact that- the
respondents: were collectively involved in the ‘illegal manufacture, storage,
transport, sale-and purchase of Buprenorphine Hydroehloride along with one
Naresh-Mittal of Win'Drugs Ltd,

CriminslAppeal No. 1319 of 2013 Page 5 of 189
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6 On 28.,09.2003, the respondent no. | was amrested for the alleged commussion
of the offence punishable under Sections 22 and 29 of the NDPS Act
respectively and was remanded to judicial custody. Since Maresh Mittal of M/s
Win Drugs Ltd. had failed to appear despite repeated summons, & complaint for
non-compliance of summoens was filed agamnst him before the Court of ACMM,
New Delhi. The court took cognizance of the alleged offence and also issued a

non-batfable warrant for his arrest.

7. The respondent no. 2 was summoncd and 15 swid to have tendered a voluntary
statement dated 13.11.2004. The respondent no. 2 stated that during the course
of his import business, he came in contact with one person samed Mohd. Abdul
who showed him three ampoules of Buprenorphine and enquired whether the
tespondent no. 2 could procure ope lakh ampoules of Buprenorphine
manufactured by Neon Laboratories Ltd. or in the alternative, procure
unlabelled drug ampoules of a similar size and shape having a red ring on the
neck of the ampoules for him. Mohd. Abdul is said to have given an advance
of Rs. 2,50,000. The respondent no. 2, thereafter, contacted the respondent no,
| for the purpose of procuring the same and paid him the advance amount he
had received along with three samples of the dri whichhe had obtamned from
Mobd, Abdul. Initially, 2,000 and 10,000 ampoules respectively, were procured
and delivered. On 27.09,.2003, the respondent no.] informed the respondent
no.2 that another consignment of 40,000 ampoules had been recerved by lum

Criminal Appesl No. 1319 of 2013 Page 6 of 189



@

R

TR LT L TRy e RIS  vin—— o

at his office, When the respondent no:2 tried to-contaet the respondent 1o, 1 at.
around 09:15 pm, on the same day, hecameto know of the fact that the office
premises uf.mspmdm no.- 1 .had:bmmﬁ:’lﬁthjr a‘government agency. The
respondent no, 2 fusther stated- that upon: complete: delivery of one lakh
ampouiles, Mobd. Abdul had promised:ibspive hint'an additionst amount of Rs,
25,000. In light of the same, on-13/41:2003 Uthe respondent no, 2 was also
arrested for having committed the offéiice punishablé under Sections 22 and 29
of the NDPS: Act-respectivély and waspemanded to judicial custody,

In the meanwhile, the DRI officers of the Mumbei Zonal Unit visited the
premises of M/s Sarvodays Enterpriseswhich-is run by the respondent no. 3
and during the search recovered certaindocumients in the presence of witnesses.
The respendent no. 3 was then summaned, He gave a voluntary statement dated
03.12.2003 stating that as.a past. of his-business, his. company had bought
Buprenorphine in its powder form from M/s Piomeer Agro Industrics, Mumbai
and were selling the same to, the manufaeturers Jike M/s Win Drugs Lid. He
further stated that he knew the respondent.no, 1 since be used to clear their
pharmaceutical import consignments on a need basis. The respondent no. 3
further stated that he was the one who had directed the respondent no.l to
contact Naresh Mittal of M/s Win Drugs Litd for the purchase of Buprenorphine
injections and that he bad also spoken to Naresh Mittal in that regard despite

knowing that the respondent no. 1 did not possess any licence to deal with the

Criminal Appeal No, 1319 of 2013 Page 7 of 189
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said psychotropic substance. The respondent me. 3 is also said to have
intervened when the consignments were not baing received in time from Mis
Win Drugs Ltd and used 1o get the delivery to the respondent no. 1 expedited.
In the transaction in question which invoived the supply of one lakh ampoules
to the respondent no. 1, the respondent ne, 3 was to get Rs. | Lakh from M/s
Win Drugs Ltd i addition to some amount from the respondent ne. 1, for his
involvement. As a result, on 03.12.2003, the respondent no. 3 was also arrested
for alleged commission of the offence punishable under Sections 22 and 2% of

the NTDPS Act respectively and was remanded (o judicial custody.

The Chemical Examiner of the Central Revenue Control Laboratory, New
Delhi, vide his report dated 20.11.2003 opined that, upon chemical analysis
conducted by him, the samples were found to be of Buprenorphine which 15 a
psychotropic substance under the NDPS Act. It is the case of the appeliant that
despite their best efforts, Naresh Mittal of M/s Win Drugs Ltd. could not be
summeoned and therefore, it was decided that the prosecution gua him and all
other concerned persons would be considered as and when they would be

available for enquiry.

On 25.03.2004, a criminal complaint as regards the offence pumshable under
Sections 22 and 29 of the NDPS Act respectively was filed against the

respondents by one Mr. R. Roy (hercinafter, the “complainant™), an

Criminul Appeal No. 1319 of 2013 Page § of 189
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intelligense officer-of:the:DiscotortezofRevenue. Iatelligence, New Delhi,

(hereinafter, the: ' appellant):beforsthe Special Court for NDPS cases, New
Delhi s s r W

& 0L T
On 03.02:2005, the, Eﬂéﬂ-ﬁ@m:ruhsmud-thﬂ Buprenorphine is a
e ' JF‘I:: -':"'- bl = -
psychotropic substance as: per the;Schedule to the NDPS Act and its

AR s

n-nmmﬂnulqumhtyu m:m%mwmu regards the present

mmmmmemmwaﬁh&mmwamm
o R et |

mg to 034 mg. On £ d atic

'f.l;ml '! Fry

nummmu. Inuludingmn:th:mpﬁmﬂﬂm 1 did not possess any
...... iy =
pmnmnurlmmﬁ:rdﬂﬂﬁ" iiihmncelndthunllthempmﬁm

hﬂamdﬂmmnumwhmﬂm&nmhwmdgu held that a
piia facke mmvmﬁmufswﬁuﬁ*hm;-wi:h  case of canispirscy under
Smnun!ﬂufﬂwﬂ'ﬂ?ﬁﬁctwﬂﬂﬂ:’ﬂm 'I‘hﬁSpumlhds:malsupnm
fuﬁtufth:mﬂutmﬂwﬂumemuﬂunnfﬂmmeu is not required to
bﬁl&!ﬂiﬁdﬂﬁ#ﬁhﬂtﬁfﬁlﬂﬂgﬂm and a mere strong suspicion of
involvement in the crime is sufficient, Sutug s0, charge was directed to be
mmmmmwmmmwmm&um

The respondents applied;for bailibefose the-Special Judge and the same was
declined. However, the High Court vide a common Judgment and Order dated
11.01.2005 granted bail tothe respondent no. 3-along with several others, The

Criminal AppealNo. 1319 of 2013 Page 9 of 1890



respondent nos. 1 and 2 respectively, had also moved the High Court for bail
and vide a common Judgment and Order dated 22.08.2005, the High Court
stated that no offence under the NDPS Act was made out and directed that the
respondent nos, 1 and 2 be released on bail upon fumishing a personal bond in
the sum of Rs. 25,000 with one surety of the like amount to the satisfaction of
the concerned trial court. The High Court in its common Judgement and Order
dated 22.08.2005 had framed two questions of law for the pumose of
considering the plea for bail - (a) Whether Buprenorphine Hydrochlonde 15 a
“psychotropic substance” within the meaning of the NDPS Act?, and (b) If yes,
whether Buprenorphine Hydrochloride is a *psychotropic substance” to which
Chaprer VII of the Narcotic Drugs and Psychotropic Substances Rules, 1985
(hereinafter, the “NDPS Rules”) apply and to what effect? The first question
was answered in the affirmative, however, on the second question, it was
concluded that since Buprenorphine Hydrochloride 15 a psychotropic substance
not inchuded under Schedule T of the NDFS Rules, its manufacture, possession,
sale nnd transport ete. would neither be prohibited nar regulated by the NDPS
Rules and consequently by the NDPS Act. It was obscrved that an exammation
of Schedule H of the Drugs and Cosmetics Rules, 1940 (hereinafter, the “D&C
Rules") made it clear that Buprenorphine Hydrochloride was listed therein as
a “Preseription Drug” and therefore, the offence would fall withim the ngours

of the D&C Act and its Rules.

Criminal Appeal No. 1319 of 2013 Page 10 of 189
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for $pecial Leave.to.Appeal against both
urtsgranting bail o the respondents. ¥id order dated

(04 b mmmthugmmafthhnmﬂ
made. it: nﬂ#%mﬂﬁh High Court that Buprenorphine
» Hnj.'u'ﬁ'l-""l

Hmwwwmmmps Actand that o offence

under the HDPS ﬁnutmiﬂmlu was made out, would not have any persuasive

effect wh R Wmmnmmspmt Jodge on

b ..T *LF "*w.;-

fafter preferred an application under Section 216 of the

R A973 (heteinafer, the “CrPC”) befora the Special
ram - .‘ I*‘hfdhf# Before filing the. npphuum under
Section 216 Cﬁ’ﬂ % sndent no. 3 hiad filed a Criminal Revision Petition
No. 204 of 2005 :I;quﬁ-ﬂ_l_e;ﬂagh Court challenging the order dated 03.02.2005
and 08.02.2003 respectively, which framed charge against the respondents
herein. ¥ide judgment and order dated 01.08.2006, the High Court disposed of

e -._.

the petition by observing that the application under Section 216 pending before
the Special Judge shall be degided first before the fmatter is proceeded with. The
relevant observations.arc as follows:

ﬂ#—mwu ﬂ‘r}wﬂud against the order on ch
dated Jsai:m:rf as :ﬁuﬂ as the formal charpe fmmdmg:

08,02.2005 vetigigper wnder Section 29 of the Narcotic
D:*ué‘s Jmf I:: Mm::m Aﬂ. IFEJ M;._M
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mb.'ml‘hd :.'rni' n'u' .h:ld’ mm-rd an nppf:r:nnun umﬁr .Fcﬂmu 2 16 of
Code aof Criminal Procedure 1973 for amendmentfalteration of the
charge. That application, I have been told, is pending before the
learned Additional Sessions Judge.

alls e sai docision of his Gourt, Whie disposing of e
application under Section 216 Code of Criminal Procedure, the
learned Sessions Courts shall nat be influenced by what has been
held in the .{mpugmd' prd:r .amf shall emider Ahl entire issue

Mmmﬂmmmmuw in vuﬂvﬂf
above, terms this revision petition stands disposed of ™

(Emphasis supplied)

15. The Special Judge heard the submissions of the counsel with respect to the
Section 216 CrPC application made before him. Fide order dated 30.11.2006,
the Special Judge echoed the reasoning adopted by the High Court while
granting bail to the respondents and also wrived at the conclusion that the
respondents are to be tried under the D&C Act and the Rules thereunder. The
Special Judpe allowed the application filed under Section 216 CrPC taking the
view that since the offence under the NDPS Act was not made out, the file be

Criminal Appeal No. 1319 of 2013 Page 12 of 189



observations are as thus:

. 13 khave heard theLd. Counsel for the parties atlength. The Ld:
Counsel far the DRI'also has not made out-any other arguments
whichihave. been .alteady dealt-in the Hon"ble High' Cotort in
pﬂ:ﬁugtﬁrju@ml Moreso, the accused has placed on record

by Shi N K. Gupta, Special Jidge in the matter,
Hnnajﬁ'm Gupta Versus State of NCT and said discussed

. 1abpwve,;simce-offencesis made ‘out tinder D' & C Aot which are
triable by Ld. MM and not by the Court of Sessions. Accordingly,
mmwm batk'to L "ACMM 1o dealt with the

jndgmmr in accordance with law. Since Ld. Counsel for the DRI
wmwmw oni-record to come out with o
-different view that Byprenorphine Hydrochioride is covered under
NDPSAct or Rule. a substance to Bé dedh lnder ' &
C Act or Rules, Previous case of Manoj Kumar Gipta Versus State
vof NCTwithesimilar-allégations were'ordered10'be’ cﬁa'gdd' and-
‘trieg-unider D'& C-ot-and Rides'and'so it has fo fack !H:m

'mmum 10’ be dealt differently.
"C 3 s thesecireumstance of the mayeer, 1 d&wﬂb@yﬁﬁm of
the'accased Ur P.C amd sty that he Chitrge fraied by

qnwwmm Jor ke offence under NDPS

- Actignotinadeout agirinst.them and it has to-be @ casé under D

& C Act which-aretriable by Ld. MM and nov by the court of

- Sessiong: Accardingly, Jet the file be-sent 1o°Ld. ACCMM, New

: Delhi for further proceeding in accordance with law by herseif or
t by assigning it lo any other court of competent jurisdiction. The
accused is directed to appear before Ld. ACMM on 11.12.2006.

The file be sent immediately to the said Court.”
16. Aggrieved;by the, aforcsaid order, dated 30.11.2006 passed by, the Special
Judge, the sppelfaiit preferred Criminal Revision Petifion No:494 0 2007. Vide
judgment'and order dted 13.07.2011, the High Conrt dismissed the ovision

petition: Thie High Court followed the rationale adopterd by this Court in State

CriminalAppeal No. 1319 of 2013 Page 13 of 189



of Uttrancial v. Rajesh Kumar Gupta reported in (2007) 1 SCC 355 wheremn
it was observed that if any particular drug docs not find mention in the Schedule
1 appended 1o the NDP§ Rules, then the provisions of Section § of the NDPS
Act would have no application whatsoever. On the question of the respondents
being discharged under Section 216 CrPC, the High Court remarked that it
would not be right to say that the Special Judge had discharged the respondents.
The matter was accordingly remitted to the Metropolitan Magistrate to proceed
in accordance with the provisions of the D&C Act. The relevant ohservations

have been reproduced below:

“I7 [..] I am not in agreement with learned counsel for the
Petitioner that by interpreting the Statute and the Rules, a penal
offence be made out and the Respmdmu should be tried thereof.
Thus, I r;m ﬂjl" Eﬁr_' Eﬂqtd&’rﬂﬂ view that :‘@ possession_and

light of the provisions of D&C Act,

Criminal Appeal No. 1319 of 2013 Page 14 of 189



himm, it did not fay dowt the ;mu ::rr settle the iﬁse;,irmm:.r;km the
Supreme Court was-only concerned -with-a-.bail.order and
consequently was required to take-a prima facie view. We are not
l‘mprmed b,].r :.'u’.r nrgumem mﬁran:ad Eu.- Mr M;:!bmm. 2};_

Jgg.s'ue a.lld’ imﬁ* mmrgremd H:E Eﬂuirmmz of .:‘Fre h‘i‘ﬂﬂ:{cr as wﬂ

as the NDPS Rules. ir Malhatr ASG. is askin
M.Ew' eves 1o the ofemwmmmgm

B sl

; and i &

; ﬂnﬂ:ﬂmﬂmm‘ schenie of things w&!‘.ﬂr sets out ﬁﬁhaﬁfﬂiﬂemf
hierarchy does mot ermit us.to. do that. My Malhotra submitted
that the observations-in Rajesk Kumdr: Gupta {supral-are in'the
nature of obiter dicta and do not constitute the ratio of the said
decision [...].

XXX XXX AXX

2& L L -!-.'_ ong, dlis o - .r' i fne Jisd prace, Ine
i La - T TR T e gy T
abrervaiions With regard (o _.i_r_l_ "...I.'.l.-\' JIFES _._, Jl_h,_ I}I |: 1N

T Py

. ..'I"l" |:|. A N P L LR

T 15 35 Decoise the discussion and

conclusion with regard to the said provisions as appearing in
Rajesh Kumar Gupta (supra) cannot be regarded as unnecessary
to the decision,
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QWWE F‘Fﬂ are in ﬁdﬂ agre&mmr wirh Lhe
ebservations of the Supreme Court and are indeed persuaded by
the line af thowght adapred in the said decision in Rajesh Kumar
Gupta (supra.), Thuy, viewed from any angle, the submission of
Mr Mailhotra to ignorve the decision of the Supreme Court in
Rajesh Kumar Gupta (tupra), deserves rejection.

e:l a ” randﬂ:de

(Emphasis supplied)

17. In such cireumstances referred to above, the appellant iy here befire this Court

with the present appeal.

il Criminal Appeal No. 272 of 2014

18. On 07.10.2004, the Delhi Zonal Umit of the MNarcotics Comtrol Bureao

{herewnafter, the “NCB") received an information from the Ahmedabad Zonal
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Unit.dzﬁ;.r,bgy.m:tmmergcl_.m?'d;F;m@fé_q,@gmpn}ﬂu_nfﬂugrmumﬂnﬂmd :
during the course of their mmgamnﬁﬁw révealed that a huge qw;mity of
these ampoules was also Wdrh&’*ﬁ’ﬂﬂﬂuﬁn Health Care Ltd. to their
stockists. in-Delhi. Bnei!umzhh'bhﬁﬁﬁiﬁ*"i:mpnemr of M/s Belsons was

. SR

summoned -in this regard. “M/s1Belsor

! '_"f originally distributed the said
ampoules to M/s Rusan Health Catb Il Bihi¥ staterient, he disclosed that his

ceived large quantities of the

firm had'a drug licence andtheréfisre; b i

supyiliers-out of which the major chunk

was sold to' one Mg M@Miﬁmh Sharma (hereinafter, the
“respondent'mo, 1" had tikten’ dﬁliﬁrﬁry‘fﬁi‘mﬂuhﬂanw on behalf of M/s
International Drugs, Pursuant toithis iﬂﬁm%ﬂfuu,mmﬁum were issued 1o the
respondent 1o, 1 who admittedthat *His; firmi was selling the ampoules of
Buprenorphine Hydrochloride/bunogesitinjections after purchasing them from
M/s Belsons with a valid invoice. The respondent no. 1 then stated that h: had
sold 2,50,400 injections to a person‘named Shakeel without an invoice or
consignment note as required under Rule 67 of the NDPS Rules and that he was

- not uware ml;rhcthnr Shakeel bad a valid drug licence or perimission in accordance
| with law. In the absence of any further information on Shakeel, it is the case of
the appellant that no further action could be taken against him, Hnww:.r, o
09.10.2004, the respondent no. 1 was arested and remanded to judicial

custody,
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19.

0.

On (12.03.2005, the appellant through its Intelligence Officer filed a complaint
against the respondent no. 1 under Sections 8(c) and 22(c) of the NDPS Act
respectively and on 04,05.2005, upon a prima facie case being made against
the accused, a charge for the offence under Section 22(c) was framed. On
28,11 2006, in the mdst of the tral and during the stage of recording evidence,
e respundent [kd an application under Section 216 CrPC drawing the
attention of the Speeial Judge lu (e decision rendercd by the Delai 1high Court
in Rajender Gupia v, State reported in 2005 SCC OnLine Del 873 which held
that dealing in substances mentioned in the Schedule to the NDPS Act and not
mentioned in Schedule 1 of the NDPS Rules would not constitute an offence
under the NDPS Act. As a consequence, the respondent no. | prayed that the

charpe be altered and the case be remitted to the appropriate court for trial under

the D&C Act.

On 06.07.2009, the appeliant moved an application before the Specal Judge
for stay of the proceedings since the matter on this issue was sub-judice belore
this Court by way of an SLP and also that the decision of the Delln High Court
in Rujender Gupta (supra) was challenged in appeal. Since this application was
not being heard, the appellant also preferrod a petition before the High Court

seeking stay of the further proceedings. Fide order dated 16.09.2009, the High
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21.

- Court. ﬂlﬁ-‘ﬂﬁ%ﬁ’m "

ST T - e

_ s: of the said-upplication in

a = g i
L .".r'ﬂr.-' Y 'r l. i -‘|

the first mmfbeﬁﬂ-pmﬂﬁdu@mlh tl'.rur main‘matter.

-

Vide order dated 17.04.2010, the-Special Judge observed that the Judgement

rendersd mjqusgdgrﬁy;m W&sﬂ}wﬂ by this Court in appeal. In
fact, the aam:n wag' gmmg_vﬂ&y thlshcﬂ'lnt in Rajesh Kumar Gupta
(supra). Therefore, theappfpaiy
rejected, In the mghbﬁ.g’ih,mg Special: Judge held that Buprenorphine

. g WG

¥ _‘tﬂ;{gﬁ;miﬂﬂﬂ'maﬂ&w the appellant was

i L

Despite it being, aupajmhnm&pin .wbs%nug: under. the NDPS Ast, it was not
included in Schedule I ufr.he.HHES Rules. That being the case, dealing in the
said substance.is not: prohibited under. the NDPS .Act.and the offence under
Sections § and 22 of the Hﬁfﬁ‘;ﬁ.ﬂt’m&pﬁliﬁl}u were not made n.ut. However,
it was observed that the msp-ancleﬂ 0.1 was involved in the illegal sale of the
said substance since-no tecord-had been maintained in that regard. In such a
scenario, the-case was remapded to ;h;‘_ﬂﬂuﬁ of the Metropolitan Mx;gistmct
Delhi to del with in accordance with law, The relevant observations of the
Special Judge. mmﬂmmlw

“19. There isino maawqumw under the NDPS
Act in; l‘hz.s ﬁmsé? ﬂn;u}mﬂ’m arin ﬂny aHmhcnse on rh!a
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the Supm E’mnhm'mﬁ absmnnnm wmr regard e the!:gu!
question, The Supreme Court has given ity conclusive verdict
thereon. Keeping this view in the matter [ do not find any merit in

the application. Same is accordingly dirmissed.

xxy hx X

27. Section 36 of the Act provides for constitution of special courts
for providing speedy trial of affences under NDPS Act. The Special
Courts are authorised to take cognizance of the case withoul ity
commitment by a Magistrate. The offences committed under NDPS
Act are to be tried by the court of sessions, Section 80 of the Act
provides that the provivions of this Act or the rules made
thereunder shall be in addition and not in derogation of, the Drugs
and Cosmeticy Act 1940 or the Rules made thereunder. The cases
under Drugs and Cosmetics Act are triable by the Court of
Metropolitan Magistrate. The provisions of the Cade of Criminal
Procedure are applicable besides the provisions contained in the
NDPS Aci. Section 228 of the code of Criminal Procedure
provides that if, after such convideration and hearing as aforesaid,
the Judge is of the opinion that there is ground for presuming that
the accused has committed an offence which is not exclusively
triable by the Court of Sessions, he may transfer 'the case for irial
to the Chief Judicial Magistrate, and thereupon the Chief Judicial
Magistrate shall try the offence in accordance with the procedure
for trial in warrant cases. Section 32 of the Drugs and Cosmetics
Act, 1940 provides that even if the complaint is not filed by the
Dirug Inspector, the cognizance against the accused Is not bad, The
prosecution can be launched by any Gazetied Officer of the
Central Government autharised tn writing in this behalf by the
Central Government or a person aggricved




12,

THIETT TS SCTrET e et o

L -I"-| 1 - - "
2 ) s RS LTS e U LS G SELE PG S T TEC O
gyl r-.."'ﬂ.lhriﬂ LW . :
'}ﬁ 'r -H -T L FOrnt, b F-'lu”;'-" fi L l LB YA

s ) 1 ;
Wil ru -'.r ‘.?FHHF;.:H;UI. OFLEE, 1 D CHC L r _I‘.l! J.!pﬂfﬂ-ﬂ.

ef rd? ,*'.L itiveifor the festof the Buprenorphine.
‘H}dﬂﬂ. it would fall within the rigors of
Mamﬂ@nmﬂiuﬂﬂ and Rules.

nees yhder Drugs and Cosmetics Act and Rules are
f+ Nt .I! ] '._ Hmpﬂmﬂ“ Hﬂ'&lﬂ?‘ﬂ'ﬂ' ﬂﬂd nor b_}' -'h'
- _'*Cmn of Sessions. mmsm

*’rai"ﬁ“ﬁﬂ‘fﬁ*ﬂﬂi_ i<tk

Parties are directed to appear before Ld CMM on 07,05,2010,

(Emphasis supplied)

Aggrieved by the aforesaid order, the appellant preferred 2 Criminal M.C. No.
2335 of 2010 under Section482 of the CrPC before the High Court. However,
vidé impugned. Judgement and Order dated 20.03.2013, the High Court
dismissed the petition being devoid of any merit and observed s thus:
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15, In this view, | also find support from another judgment of the
Coordinate Bench of this Court in DRI'v. Raj Kumar Arora & Anr.
where relying on Rajinder Gupta and Rofesh Kumar Gupia, the
learned Single Judge of this Court held that a person found in

possession of Bupremorphine Hydrochloride will not be guilty
under Section 22 of the NDPS Act.

16. In view of the foregoing discussion, the Petition i devoid of
any merit, the same is accordingly dismissed.

I7. Pending Applications stand disposed of ™

(Emphasis supplied)
j 23. In such circumstance referred 1o above, the sppellant is here before this Court L
with the present appeal
B. SUBMISSIONS OF THE PARTIES T
i ubmissions on behall of the nifs

i, Criminal Appeal No, 1319 of 2013

24, Mr, Vikramjit Banerjee, the learned Additional Solicitor General appearing
on behalf of the appellant, submitied that, in the present case, there was a
recavery of 40,001 injeations of buprenorphine, which is a psychotropic
substance mentioned in the Schedule to the NDPS Act. Therefore, the
Respondent could be said to have contravened section 8(c) of the NDPS Act

which prohibits the production, manufacturing, possession, selling,
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i, mchasing; dransporting, warehousing, usiog, conspming, 3 mpmms inter-
. Siate, exporting inter-State; impontingyinto-India, experting from India or
mmmwﬂf any narcotic-drug or psychotropic. mhsmﬁue.mﬂlﬁbfnr
. medieal oz soientific purposes and in the manner and to MW
/by the:provisions: of this Act or.the rules or orders made thereunder.”
- 2853 Iswssuhebitied: thatsthezespondenteno, 3 and respondéat nes Trasd 2
. agspestivelyrwere grantedybail by the ‘High Cuunﬁeﬁprﬁm dated
* 110372005 and 22,08.200§ sespectively: However, in doing soj the High Court
- chscrvedthat Buprenorptine Hydrochlorideis beyand e galé 6 Chspter
VI1ofthe NDPS Rulegand owing toit beinga Schedule H drghiidér theD&C
{  Actandits Rulos; the offence under Section 8 of the NDPS Act would ot be
made out: Consequently, it was observed that the ammndﬂnnuthﬁpumsh:d
under Sections 22 4nd 29 6f the NDPS Act respectively. Being aggrieved by
7y fliaforesaid Observation'madé by the High Court, the appellant filed a Special
%' Tbuve Potiior Againit both the cidets grknting bail 16 the réspandents-and this
‘Coiirt- vide “its” order Hated 31.03,2006 had clarified and directed that the
obsérvations made by the High Cotet'shall ot Bave any binding effect when
the matter is finally considered befare the Special Fudge on merits.
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27

It was further submitted that the High Court committed an error in placing
reliance on the decision in State of Uttaranchal vs. Rajesh Kumar Gupta
reported in 2007 (1) SCC 355 as the said decision is not applicable to the facts
of the present case. In the said case, the accused who possessed an Ayurveda
Shashiri Degree was running a clinic while being assisted by eight other
medical practitioners who were Allopathic and Ayurvedic doctors. A total of 7
medicines were seized and all of them were mentioned in Schedules G & H of
the D&C Rules and the same were said to be used for medical purposes.
However, in the present case, the contraband found in the iflegal possession of
the respondent no. | was without any label. Furthermore, the respondents are
neither registered medical practitioners nor were they able to produce any
document, permit or license to deal with said substances or medicines.

It was vehemently submitted that the High Court had erred in holding that Rules
53 and 64 of the NDPS Rules respectively, anly pertamn to the psychotropic
substances mentioned in Schedule | to the NDPS Rules and since
Buprenorphine Hydrochlonide s a psychotropic substance mentioned in the
Schedule to the NDPS Act but not in Schedule I to the NDPS Rules, the offence
under the NDPS Act would not be made out It was argued that the said
observation was contrary to the subsequent judgoment passed by this Court in
Union of India & Anr. Vs, Sanjeev V. Deshpande reported in 2014 13 SCC 1,

Criminal Appeal No. 1319 of 2013 Page 24 of 189
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‘wherein.it has been clearly held thet the:prohibition under 8 of the NDI'S Act

15 attracted in respect of the:psychotrepic substances listed in Schedule to the

NDPS Act aswell as-Schedule 1 tothe NDPS Rules:framed under the Act. It
was further ha}d- thatthe NDPS Act does not contemplate the: framing of rules
for prohibiting:activities involving drugs'and psychotropie substances for the
reason that Section:8(c) of the NDPS Act alieady prohibits such activities,

As regards the issue.of prospective overruling, the.counsel submitted that the

- decision.of this Court in Sayjeev V. Deshpande (supra) overruled the decision
in Rajesh-Kumar Gupta {supra) without;s-gpeaific declaration that the same

was prospectively overruled. In the- absence of such. a declaration, the
intFrprntaﬁon of law in Sanjeev ¥, Deslipande (supra) must be held to be
retrospectively applicable to all cases, including those which have been
pending befivne differat oqurts

It was then submitted that Section 80 of the NDPFS Act provides uﬁt.tha
provisions of the NDPS Act and Rules made-thereunder, shall be in addition to,
and not in derogation of the-D&C Act, 1940 or. the.Rulss made thereunder,
Therefore, the High Court wrongly held that the psychotropic substance i:;: the

present case is poverned exclusively by the D&C Act without attracting an

offence under the NDPS Act..
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3]i

in the last, the learned counsel submitted that subsequent 1o bail being granted,
the respondents, as a clever device, filed an application under section 216 of
the CrPC, seeking alteration of charges. The Special Judge, i complete
disregard to the direction passed by this Court, allowed the apphication and held
that the offence under the NDPS Act is not made out qua all the respondents,
and that the case rather pertains to the D&C Act. Such an order could not be
said to be in tune with the judgement rendered by this Court in K. Ravi vs. State
of Tamil Nedu & Anr. reported 1n (2024) SCC OnLine SC 2283, wherein 1t
was specifically held that Ssction 216 of the CrPC doss not entitle the accused
t file a fresh application seeking discharge, once the charges have been framed
by the Court. It was further stated therein that an application under Section 216
CrPC is sometimes filed due to the ignorance of law and also with an aim to
deliberately delay the trial proceedings. In the present case, the application filed
under Section 216 CrPC was absolutely misconcetved and wes with a sole

ntent to derail the trial proceedings.

Criminal Appeal No, 272 of 2014

Mr. Arvind Kumar Sharma, the leamed counsel appearing on behalf of the
appellant herein adopted the submissions canvassed by the learned ASG. in
addition, the counsel submitted that there is nothing to indicate that Rule 64 is

the "“poverning rule” under Chapter VI of the NDPS Rules and since Rule 64

Criminal Appeal No, 1319 of 2013 Page 26 of 189



32,

ik,

M.

',":"':m-'rf il ol 1, v ooy e M R o S e < -

pertains only torSchedule 1 substancesgallthe other mles must also necessarily

apply to Schedule T substanees. The language of Rulss 66 and 67 respectively, |
is unambiguous and they clearlyzappito. "any psychotropic substance” which
cannot-be read to exchude ‘the! EWWEG& only find mention in the
Schedule to the NDPS-Act#Fittherioie; Rules 65°and 66 respectively, adopt
the provisions: of the D&E Rulésvratherthdn- excluding it. Therefore, the
resultantieffect must be thatthe contravértion of the D&C' Rules would ipso
facto' tantamount to s vidlation' of Hules 65 and 66 of the NDPS Rules

respectively, thereby attracting punishment under the NDPS Act.

[t was submitted that certain drugs ariregulkited by both the NDPS Act and the
D&C Act simultansously since’ they tan be used as both psychotropic
substances as well as medivinal'drugh in-view of their narcotic properties. This
does not necessarily mean that an accused would be sbsolved of his guilt under

the NDPS Act once the mﬂ:stamﬁndsmmhun under the D&C Rules.

. Inthe last, both the counsels prayed that the impugned orders of the High

Court be set aside and the appeals be-allowed.

Submi

Mr. Yash Pal Dhingra,"the learfed cotinsel appearing on behalf of the
respondents submitted that the drug/substarice in question is covered by the
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6.

excepuon to Section 8 of the NDPS Act L.e., non-gpplicability of the prohibition
in cage the substance is to be used for “medical or scientific purposes”.
Furthermore, e argued that an offence under Section 8 cannot be said to have
been committed unless the substance also finds mention under Schedule I of
the NDPS Rules. To fortify his contention, the learned counse] placed reliance
on the decisions of the Delm High Count in Rajender Gupta & Ors, v. State
reported m 2005 SCC OnLine Del 873 and Rafesh Sharma v. Union of India

reported in 2009 SCC OnLine Del 1330 along with the decision of this Court

in Rajesh Kumar Gupta (rupra).

The counsel vehemently submitted that the decision in Sanfeev V. Deshpande
(supraj must strictly be beld to be prospectively applicable. If not, it would
serve 1o cause immense prejudice to the respondents who have already been

discharged by the Special Judge.

It was submilted that the decision of the Delhi High Count in Rafesh Sharma
(supra) cannot be said 1o be inapplicable solely because it was rendered in the
context of a bail application. It was submitted that while dealing with an
application for bail under the NDPS Act, the Court must get over the ngour
contained in Section 37{1)(b)(ii) of the NDPS Act. Therefore, only afier giving
&n opportunity to the Public Proseculor and recording a satisfaction (o the effect

that thore are reasonable grounds for believing that the accused is not guilty of

Criminal Appeal No. 1319 of 2013 Page 18 of 18Y
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- suchoffence, aﬁmmn mmhﬂu arrived at, Hence, the findings rendered

m:mmmmm&mum while deeiding the question
ther ar .'-Jmmsmmmmmm

%‘ 38, Having heard the lepmed counsel appearing for the, parties and having gone

through. the materials,on. go60u, the, following. questions fall for our

consideration: |

L. Whether the produetion; manufacture, possession, sale, purchase,
transpoyt, WAreholse, usg, consumption, import inier-State, export
inter-State, import into-India, expoyt from India or transhipment of a
psychotropic substance whieh s lsted under the Schedule to the

' NDPS. Act but not,meptioned-under Schedule I of the NDPS Rules

C

would constitute an-offence under Section 8(c) ofthe NDPS Act?

Il Whether the decision of this:Court in Sanjeev ¥ Deshpande (supra)
miust operate. with prospective effect?

I Once, the charge hagboen fraged by a competent court under Section
228 of the CrPC, cananaccused thercafter seck for discharge/deletion
of a particular offence from the-charge under Section 216 CrPC?

Criminal Appeal No, 1319 of 2013 Page 29 of 189
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ANALYSIS

Whether an offence under Scction 8(c) could be said to have been made
out when an accused “deals with™ psvchotropic substances mentioned
i hedule to the ND et but not fieuring in S ule [ of
Rules thereunder,

Object of the NDPS Act and the United Nations Convention on
Psvchotropic Substances, 1971.
Before we advert (o the rival submissions canvassed on either side, it would be
apposite to first look into the object and history behind the enactment of the

NDPS Act and its Rules along with the broad scheme of the United Nations

Convention on Psychotropic Substances, 1971

As per its Preamble, the NDPS Act, 1985 seeks to consolidate and amend the
law relating to narcotic drugs, make stringent provisions for the control and
regulation of operations relating to narcotic drugs and psychotropic substances
and implement the provisions of the International Conventions on Nareotic
Drugs and Psychotropic Substances, amongst others. This Court in State of
Rajasthan v. Udai Lal reported in (2008) 11 SCC 408 elabomated that the
NDPS Act is a special Act which has been enacted with a view to make
stringent provisions for the control and regulation of operations relating o

narcotic drugs and psychotropic substances and stated as thus:
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- ntiosf kB forennalsing _.mme,d;urkfﬂmm.tammtmn:&n:
- _m'ﬁ'f‘ ' dawiielating 1o naveokic: =
..dr;@m m;rﬁﬂmﬂfwrﬁe cotitrol andvegidation
of npernnnm relating o narcotic drugs and psychotrapic
substanees, 1o provide for the forfeiture of property derived from,
or used in, ilNeit traffic if-narcotic drugs and psychotropic
:ﬂb;:mcﬂ. to implement the provisions of the International
- “on Nareatic ‘Drigs and Psychotropie ..'i':ﬁ.mmces,.
R fios .'wnw:ml‘ I!:E MS‘AH E-ﬂ Hle ymr I.UEE ELE_:I_

41 mmwuf this‘Court:in Hira Singh v. Union: of India reported in
: mmm opined that whiile determining the “small or commercial
quamtsf‘#aﬁn naréotic drug or psychotropic substance in cases of seizure of
a mnfw;u drugsor pa-:.rahm_mpm substinces with one ormore neutral
s-.ibmﬂgﬁmquanﬁty of ‘ﬂ:&mtrlil'subsmn[s}-isnnt 1o be excluded and is
to be mﬁntmmndmmu along with the actual content by weight of the
nﬁhﬁﬁﬁ_ﬁ-ﬂn&g While decliring so, the Court also discussed the object of the
mﬁim-ﬁﬁﬁgbﬂ that the edactment was intended to bea deterrent
mﬁtﬁe:ﬁ.~ﬁf-mmﬁ;.ﬂxugs~aﬂ__pmhntrnpic stibstances. The relevant
ubsmatmmm reproduced hﬂnw:ll

10 As per the Preamble of the NDFPS Aet, 1983, it is an Act

to consolidate and amend the law relating to narcotic drugs, to

mmh; stringent provisions for the control and regulation of

operation relating fo narcotic drugs and psychotropic substances.

To provide for forfeiture of the property derived from or use in
illicivtraffic in Narcotic Drugs and Psychotropic Substance. The

Crimimal Appeal Mo, 1319 of 2013 : Page 31 of 189
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10.5. The problem of drug addicts is international and the mafia
is working throughout the world. It is a crime against the society
and it hax to be dealt with ivon hands. Use of drugs by the young
people in India hay increcsed The drugs are being used for
weakening of the mation. During the British regime control was
kepi on the traffic of dengerous drugs by enforcing the Opium Act,
1857the Opiwm Act, 1875 and the Dangerous Drugs Act, 1930,
Heowever, with the passage of time and the development in the field
of Mlicit drug traffic and during obuse at national and
international level, many deficiencies in the existing lawy have
come to motice. Therefore, (n order to remove such deficiencies
and difficulties, there was wrgent need for the enactment of a
comprehensive legisiation on marcotic drugs and psychotropic
substances, which led to enactment of the NDFS Act. As observed
hereinabove, the Act is a special law and hay a laudable purpose
to serve and s intended to combat the menace otherwise bent upon
destroying the public health and national health. The guilty mest
be in and the innocent ones must be out The punishment part in
drug trafficking s an important one but its preventive part is more
important. Therefore, prevention of illicit traffic in the Narcotic
Drugs and Psychotropic Subsiances Act, 1985 came to be
introduced. The aim was to prevent illicit traffic rather than punish
after the offence was commitied. Therefore. the courts will have to
safeguard the life and liberty of the innocent pergons. Therefore,
the provisions of the NDFS Act are required to be interpreted
keeping in mind the object and purpose of the NDPS Act; impact
on the society as a whole and the Act is required to be (nterpreted
literally and not fiberally which may :drfmam'y frustrate the
object, purpose and Preamble of the dct [...]."

(Emphasis supplied)
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42, Thes: mm,mmmﬂmlmrm a8, the “Interniational

‘Drug Control Conventions™) under the auspices u{thu-UmM-Nlﬁﬂmtwm':h

{mmth:mnmtmmﬁmfmuewuﬂfmﬂmmmluf'mmﬁcmm.

psychotropic substances and precursor chemicals. They are - The Single

“Cofivention "o Narcotic Driigs, 1961; The  Conventio on’ Psychotropic

Siibstinced of 1971; dha‘the Usited Nations Convention agaiost the Diici
' *Triffic in Nareotic Drugs amIPr)rchatrupw Substances .of 1988, India has

Hedeled'to dnd i tBerefore, & party 1o the sbovementioned Tatnational Drug
:::Eﬁnrr:m‘«'mmm framework.

43. "The ‘Preafble to the Convestion on Psychotropic Substances, 1971

(hercinafter, the “Convention”), clucidates that the Convention was ndopted

“keepitig in mind the primary concern as regards the health and welfare of

marikind dlong with' the public health and social problems which arise as a
resilt'of abise of certain psychotropic substances, It alled for a collective and
‘deteriinaliVe action from all States 10 prevent and combat the abuse of such
‘stbstifices “sihd ‘the “rise in illicit trade thereof. Rigorouls' mensures were

* eonifilerbd aetBssary o testrict the usé of psychotropic substances to legitimate

plio8és while simultaieotsly acknowledging that their use for medical and
scientifié purposes must not bé unduly restricted or curtailed. The Convention

is annexed with four Schedules containing controlled psychotropic substances,
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where arguably, Schedule | substances are the most restricted while Schedule

IV substances are the least restricted.

44. Aticle 1(e) of the Convention defines a “psychotropic substance”™ as any
substance, natural or synthetic, or any natural material in Schedules [, [, Il or
IV of the Convention. Article 4 provides that, as regards the substances other
than those mentioned in Schedule 1 ie., in Schedule 10, 1T and IV respectively,
the States may permit - (a) the carrying by international travellers of small
quantities of lawfully obtained preparations for personal use; (b) the use of such
psychotropic substances in industry for the manufacture of non-psychotropic
substances or products subject to the application of control measures until the
psychotropic substances come to be in such a condition that they will not be
abused or recovered in practice; and (¢} the use of such psychotropic substances
for the capture of animals by specifically suthorised persons subject to the
application of control messures. Article 5, in addition, states that the
manufacture, export, import, distribution, stocking, trade, use and possession,
of substances in Schedules 1I, [ and [V respectively, must be limited to
medical and scientific purposes, except for those purposes already enumerated
under Article 4. Furthermore, Article 5 states that it would be desirable if States
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46.
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4o not permit the possession:of substancesinentioned in Schedules 11, I1T and

IV respectively; exceptunder: legal authiority. -

As per Article 8, the-manufacture of, trade. in, and distribution of substances
listed in Schedules:11, [Tl'and IV respeetively, :must also be under a licence or
other similar control measures, provided that'the requiréments of licencing or
other control measures need notapply o persons who'are duly authorised to
perform or are .pnfumhag.-thgaphuﬁﬁ.ﬂrutiﬁiﬁﬁ-ﬁ%miﬂm Article 9 states
that the substances iry Schedules Il and TV respectively, shall be supplisd or
dispensed for uge by individuals onlypursuantto’a-medical preseription except
when being hawfully obtained, used,: dispensed’ or administered in the duly

authorised exercise of therapeutic or scientific functions.

In so far as the substances mentioned in Schedule I are concerned, Articles 4
and 7 respectively state that their use shall,be prohibited except for scientific
and very limited medical purposes, by duly authosized persons in medical or
scientific establishments, which. are either directly upder the control of the
government or specifically. approved by them. FEEJ:h persons performing
medical or scientific functions must be required to maintain records concerning

the acquisition of the substances and the detailsof their use which must be
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preservied for ot least two vears after the last use recorded therein. States must
also require that the manufacture, trade, distribution and possession of Schedule
I substances be under a special licence or prior authorization and be closely
supervised. The quantity of Schedule 1 substances supplied to a duly authorised
person must also be restricted to such level as required for his authorized
purpose. The export and import of Schedule I substances shall be prohibited
except when both the exporter and importer are the competent authonties or
agencies of the exporting or importing country, or other persens or enferprises
which are specifically authorised for that purpose. During the export and import
as enumerated above, the authoritics or persons specifically authonzed mst
have export and import authorizations for the substances mentioned n

Schedule L.

47. Article 11 elaborates on record-keeping and provides that — (a) In respeet of
substances in Schedule I, manufacturers and all other authorised persons under
Article 7 shall mammtam tecords indicatmg the details of the quantity
manufactured, the quantity held in stock and, for each acquisition and disposal,
the details of the quantity, date, supplier and recipient; (b) In respect of
substances i Schedules 11 and Il respectively, mannfacturers, wholesale
distributors, exparters and importers must keep records showing details of the

quantity manufactured and, fr each acquisition and disposal, details of the
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it mnﬁwa@mmnm of substances mentioned in
Schedule 1, retail distribistors, iinstitutions for hospitalization and care, ard
scientific -institutions mustidep;feeords showing ‘for each acquisition and
disposal, details-of the quantty:/dete, supplir-and resipient; (¢) Information
regarding the acquisition 4rédisposal bf Substances in Schedule T by rotai
distrbutors, fstinions: o ospiaiaation s car, and scintific nstinutions
mitst be made readily W@Wﬂu methods and by taking inlo
aceount the professionial :nﬁﬁ.?dumﬁmnf the respective States; and (¢) In
respect of substancesan Siﬁdﬁmmhﬂiﬂ:mm. exporters and importers
must- keep records - indicafing. the - qusnlity manufactured, exported and
imported "

. Article 12 elaborates on the provisiotis relating to international trade and states
that every State permiiting the export or import of substances in Schedules | or
I respectively, shall require a'separate impOrt or export authorization which
shall state the international’ non-proprietary' name or the designation of the
substance i the Schedule; the ' quaility to be exported or imported, the
pharmaceuticalform, the nime and‘addeess of the exporier and imporier, and
the period within which the export or import must be effected. Additionally,
the export authorization shall also state the number and date of the impnn‘

authorization and the authority by whom it has been issued. Before an export
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45,

authorization is issued, the States hall require an import sutherrzation issued
by the competent authority of the importing country or region which certifies
that the importing of the substance(s) referred to therein is approved and such
an authorization shall be produced by the person or establishment while
applying for the export authorization. A copy of the export authorisation 15 1o
accompany each consignment and the government issuing the export
authorisation shall also send & copy to the government of the importing country
or region. When the importation has been effected, the government of the
importing country or region skall then return the cxport authurization to the
government of the exporting country or region, with an endorsement certifying

the amount of the substance which has actuaily been imported.

With respect to the export of substances mentioned in Schedule 111, Article 12
states that exporters must draw up a declaration in triplicate, on a furm, which
comtains information including the name and address of the exporter and
imparter, the international non-proprictary name or the designation of the
substance in the Schedule, the quantity and the pharmaceutical form in which
the subdtance is exported, the name of the preparation, if any, and the date of
despatch, Exporters must furmish two copies of the declaration to the competent
authorities of their country or reglon and attach the third copy to their

eonsignment. Thercafter, the State from whose termritory a Schedule [T
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- substanceshasuboen exported,« shall ot later than 90 days after the date of

despatch, send 1o'the competent authorifies of the importing-country or region,
one copy of the declaration received from the exporter by registered mail with
return. of receipt requested.- The States may also require that after the
consignment fias/been received, the importer shall transmit the copy of the
Siiiaiion aotbmpi g s Conaigiment which hss been duly endorsed
siating the-quaRLiticsireecived and the date of the receipt, to the competent
sufhorities of the impérting country ot region.

On  conspectus.of the :ﬂm;md Articles of the Convention, it can be
seen that the substances mieationed in Schedules 1, 1L, IIT and IV respectively
m:ﬁmhm?uﬁmmmmﬂﬁrmuﬁm use,
possession, impunudﬂim. amongst others. While Schedule I substances
are to be ised for fimitsd purposes by the authorized persons under a special
licence of prior authorization, the substances mentioned under Schedule II, 1
dempﬁﬁﬂlr,mumﬂﬁ:ummnﬁwtrwidﬂmmufpmﬁhy
the licence holders and its supply is allowed to be made pursuant to a medical
préateiniicn, Theredbes, i;';;;mwmn&mmumm
Schedule I substances are completely unregulated or allowed to be dealt with
in any manner whatsoever. These substances also have the potential to be
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misused or abused and hence are subject to certain restmctions and procedural
requirements albeit not up to the standards as strict as the Schedule | substances

51. On & closer look at the substances mentioned in the Schedules to the
Convention, it is evident that Buprenorphine and its salt Buprenorphine
Hvdrochloride is listed under Schedule IT1. Therefore, according to the scheme
of the Convention, the manufacture, distribution, stocking, and possession of
Buprenorphing and its salt Buprenorphine Hydrochloride shall be limited to
medical and scientific purposes in addition to the limited purposes as provided
in Article 4. The Convention casts 2 mandate upon States that the manufacture
of, trade in and distribution of Buprenorphine and its salt Buprenorphine
Hydrochloride be under a licence or other similar control measure. The only
exception being that such a licence or other control measure need not
necessarly apply to persans who are duly authorised 1o perform therapeutic or
scientific functions.

b,  Relevant Statutory Provisions of the NDPS Act and its Rules

52. Section 2(xxiii) of the NDPS Act defines a “Psychotropic substance™ as —
“any suhstance, natural or synthetic, or uny natural material or

any salt or preparation of such subistance or material included in
the list of psyehotropic substances specified in the Schedule™
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A bare reading of the definition would indicatc that all items Tigted in

MJMFmMﬂWW1ﬁ its salts and preparations come within the

pum_gw of a "'psychotropje supstance” under the NDPS At.
s3. Wﬂwsmwmmummmnm
wwpwmm Nopersonshall -

any coca plant or gather any portion ﬂ}'mm,phmi

q

2 48 ""’%c&m:ﬁemwﬁppyarmm&uplﬂm 3

tke rules made thereunder, the prohibition against the cultivation
of the cannabis plant for the production of ganja or the production, -
possession, wse, conswmption, purchase, sale, transpor,
- Warehousing, importinter-State and export inter-State of ganja for
any purpose other than medical and scientific purpose shall take
. effect only from ﬂaiqﬂmnhir.:ﬁf the Central\Government.may, by
notification in the Official Gazeite, specify in this behalf

% - Provided that, and subject to the other provisions.of this Act and

Provided further that nothing in this section shall apply to the
- export of poppy siraw for decorative purpases.

(Emphasis supplied)
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54, The mandate under Section § is that no person shall produce, manufacture,
possess, sell, purchase, transport, warchouse, use, consume, import inter-State,
export inter-State, import into India, export from India or tranship (hereinafter
collectively referred to as “deal in/dealing in") any narcotic drug or
psychotropic substance, except for medical or scientific purposes and in the
manner and to the extent provided by the provisions of this Act or the rules or
orders made thereunder. In a case where any such provision imposes any
requirement by way of licence, permit or authorisation, the narcotic drugs and
psychotropic substances must also be dealt in accordance with the terms and
conditions of such licence, permit or authorisation. The term “psychotropic
substance” mentioned in Section & must be seen in light of Section 2(xxiii)
which refers to the Schedule to the Act and all the psychotropic substances
mentioned therein. Additionally, to bring a case within the exception carved
out under Section 8, each of the conditions specified therein must be satisfied,
[ other words, for the accused to take the plea that his dealing in the narcotic
drug or psychotropic substance does not constitute an offence under Section 8,
it must be proved that the drug or subslance was being dealt with (a) for medical
or seientific purnoses AND; (b) in the manner and (0 the extent provided by the
provisions of the NDPS Act or the NDPS Rules or the orders made thereunder
m;{c]hmmmm&wmnﬂmnﬁﬁﬁufmm.pmﬂhw
authorisation, if any.
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: ol .
substance is capablerof being used for-a-medical wm& purpose. That

would . give unnecessary lnway*wtpﬁ:m w*m dedl with
~nurcitic drugs and wxd&nwuuudum g&ﬁﬂwmmm

~becpotentially-used for medical-or-stienfific’ purpeses: H&fﬁm several of

these:drugs-aid Mymmwﬂmﬁa%--m tHe$ have

widespread medicinal and stienfifié applications! Thitréfore, 'an éxpansive

interpretation of the exception that the mere'pténtial for uSage of the narcotic

- drug or psychotropic substance .ﬂ:rm&mlmmmmw 15 sufficient

muﬂmmunlﬁmth:uhjmnf&&ﬁmwhnhmhhmu:dﬁmw
m-wmmmmmmm-m.m
must, therefore, be proved to take the benefit of the cxception 15 thlllh:
narcotic drug or psychotropic ruhﬂut:uwubmgﬁuh in fora specified and
real medical or scientific purpose, in the manner and to the extent provided by
the provisions of the Act, the rules and orders made thereunder and, in case
such provisions imposes any requircment by way of licence, permit o
authorisatjon, in acgprdance with the ferms and conditions of such licence,
permit or authorisation. :

Therefore,f any ﬂ?ﬂhﬂuﬁgmuﬁmwm;ﬁﬁ Schedule to the Act
i5 being dealt with for a purpose other than medical or scientific purposes, an
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offence under Section B(c) of the NDPS Act would be made qut. Furthermore,
if any psychotropic substance mentioned in the Schedule to the Act is being
dealt with for a medical or scientific purposc, but not in accordance with other
provisions of the Act, rules, orders or, the terms and conditions of the licence,
permit or authorisations, if any, then also, an offence under Section 8(c) of the
NDPS Act could be said to have been made out. It is only when the exception
it complied with entirely or wholly, that an accused can lay claim to the benefit
provided under the said provision.

57. Section 9 of the NDPS Act empowers the Central Government to permit and
regulate certain activities subject to the provisions of Section 8. The same reads
thus:

“9. Power of Central Government to permit, control and
regulate.—
(1) Subject to the provisions of section 8, the Central Government

may, by rules—
(a) permit and regulate -

XXX XY o

fui) the manufacture, possession, transport, import inter-State,
export inter-State, sole, purchage, consumption or use of
psychotropic substances;

{vii) the import into India and export from India and transhipment
of narcotlc drugs and feychotropic substances;

(b) prescribe any other matier requisite to render effective the

control of the Central Government over amy of the matters
specified in clause (a).
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~ (2) In particular and:without, prejudice to the generality of the
foregoing power, suck rules may—

ALY AT Xxx

(i) prescribe ﬂsﬂwmmquu or permis for .
:hemnq&mpauuﬁmﬁwnw inter-State, export
inter-State, sale, purchase, mﬁm or use of psychotropic
substances, the authorities by whick‘sueh licencesior permits may
hmamwmﬁamw&wmmﬁf

(i) prescribe the ports and other at which any kind of
m&&b@fwmmwﬂwﬁem}lhmmm

India or nparmf ﬁﬁm India or : the forms and
:} conditions of i ns-or: \ as the case
C mhfwmkmwmmwmmmuu

by which such certificates, Wi‘m dr’pmmu may be
granted and the fees ﬂmmyheﬁaﬂgﬁwﬁ'

58, 3%?&nfﬁeﬁﬂ?ﬂﬂntaﬁumﬁﬂmﬂuﬁtﬁﬁmmmn§h
'C_ rules for carrying out the purposes of the NDPS Act and reads thus:

“76, Power of Central Government to make rules.—

(1) Subject to the other provivions: of this Act, the Central
Government may, by notification in the Official Gazette, make
rules for carrying out the purposes of this Act.

(2) Without prejudice to the generality of the foregoing power,
such rules may provide for all or any of the following matters,

namely.—

AL

Xxx X X

(e) the conditions and the manner in which narcotic drugs and

psychatropic substances may.be supplied for medical necessity to
the addicts registered with the Central Government and to athers
under sub-section (1) of section 71;

IXx Ixx Iy

(k) any other matter which is to be; or may be, prescribed.”
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61,

The NDPS Rules, 1985, have been brought into bemg by the Central
Government in exercise of its powers under Sections 9 and 76 of the NDP§
Agct, respectively referred to above. However, what must necessarily be kept in
mind 15 that the power conferred upon the Central Government under Sections
9 and 76 of the NDPS Act, respectively, is subject to Section 8 and this is
evident by the use of the phrase “subfect to the provisions of Section & and
“subject to the other provistons of the Act™ in both the provisions. Therefore,
the NDPS rules must not be understood as laying down standards different from
ar inconsisient with the substantive provisions of the NDPS Act, especially
Section § and the Schedule to the NDPS Act. The underiying object of the
NDFS rules is to "permir and regulate” certain activities for carrying out the

purposes of the NDPS Act and not to “prohibit” those activities,

Rule 2(k) of the NDPS Rules, 1985, states that - "wordy and expressions used
herein and not defined, but defined in the Act shall have the meanings
respectively assigned to them (n the Act". Thercfore, any reference to
“psychotropic substances™ under the NDPS Rules must relate to the definition
provided under Section 2{xxiii) of the NDPS Anl. whmh ummm uhl!us- entire
list of psychotropic subsiances l'mu:m:rltﬁ& under the Schedule to the Act
Chapter VI of the NDPS rules relate to the import, export and transhipment of

nircotic drugs and psychotropic substances and Chapter VII deals with the
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- mamufactare; sale; purchidse; sconsumption, use, possession and transport of

psychotropic. “siibstaneessChitpter “VIIA- details -certain special provisions
regarding the :mnuﬁ.m:ﬁ,!pﬁsmﬁhu;mm import-export, purchase and
consumption’ of narcetié: drilgsFand psychiotropic. substances for ‘medical,
scientific and trainitig PiposesIivoutd b apposite to mention at this stage
that the NDPS rules havcundm’gﬂur. gome significant changcs over the years,
However, our inquiry Wﬂﬂ%ﬂ'b&,-kﬂiﬂﬁi to the version of the NDPS Rules as it
existed during the lm'{ﬁﬂ“'ﬁiﬁmmnﬂn#d'tn have been committed in the
present caseie, as om 27093003

Chapters VI and VII ﬁsﬁ'ﬁﬁ‘fcﬁ; contain Rules 53 to 63 and 64 to 67
respectively. Under Eh&ﬁthifﬁ'ﬂﬂﬂlaﬁ 3'provides for a general prohibition and
states that subject 10 thé:othier rovisions of this Chapter, the import into and
export out of India of {he farbotic drugs and psychotropic substances specified
in “Schedule T sppestedta!ils‘Rules” is prohibited. However, an exception to
this genzral rule was-carved cut under its first proviso by stating that nothing
in this rule shall apiply ifvcase *the drug subitance™ is imported into or exported
ot of India mahjmwanﬁmorfmmﬁbm ar &p&ﬂ authorisation issued under
the provision of this Clapter 4fid Tor the purpose mentioned under Chapter

VIIA. The expression' “thedrug substance™ mentionéd in the proviso must

naturally be réad to mean'a *Sehedule 1 sibstance” sinice the language of Rule
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53 is phrased such thart it alludes to a Schedule | substance only. Therefore, in
short, the 1mport and export of narcotic drugs and psychotropic substances
specifically mentioned under Schedule 1 of the Rules is generally disallowed
provided that person may import and export them, with a valid import
certificate or export authonisation, for the limuted purposes mentioned under

Chapter VIIA.

Rule 55 on the * Application for an Import Certificate’ provides that, subject to
Rule 53 as enumerated above, no narcetic drug or psychotropic substance
specified in the “Schedule of the Act” shall be imported into India without an
mmport certificate, in respect of the consignment, issued by the issuing
nuthority, as per the form appended to the Rules, Rule 57 on *Transil' states
that subject to the provisions of Section 79 of the NDPS Act and Ruls 53, no
consignment of any narcotic drug or psychotropic substance specified in the
“Schedule of the Act” shall be allowed to be transited through India unless such
consignment 15 accompamed by & valid export authorisation in this behalf
issued by the Government of the exporting country. Rule 58 relating to the
*Application for Export Authorisation” provides that, subject 1o Rules 53 and
53A, no narcotic drugs or ];sythatmpic mbstan-:i:as specified in the “Schedule
of the Act” shall be exported out of India without an export authonsation in

respect of the consignment, issued by the issuing authurity m the requisite form
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- appendedsolbeyles Rule 0relating fo Transhipment” provides that, subject

to-the provisitns uf Sectioni79 6 lie NDPS Hct and Rile 53;n0 consignment

of marcotic dragsor psyehotropic-silbistance $pecified in the “Schédule to'the
Actshalibetallowedito' bedrmsHipped at‘any port in' India save with the

~ permission-of the «Collector of Customs.Rule 6% on the ‘Proccdure for

Transhipreént states thstAuliilé: allowing any consignment of nardotic'dnig or
payehotropicsubstance spetified inthe “Schedute to the Act’ -f to be transhipped,

* the Callector of Customs shall' intei-afig-satisty himsell that ﬁm consignment

is accofmpaniodbyravaiid export autharisation issued by the exporting country.

What isidisbsiklefomtheafornentionsd fiiles under Chapter VIis that the
import into'and export out of st df 4l psyéhottopi substices as listed in
the'Schedule 1o the Act) must be accompanied by a valid import certificate and
export authorisationissued by the issuing authority in India. As regards, the
teansit and" transhiprient-of any psyeliotropic substance” (as listed in the
&Mﬂﬂ*mh&ﬂ -a-valid export authorisation issued by the
axpmﬁgiﬁﬁnﬁ?fiséa-'reﬁ_ui&fte. On'the ‘other hand, what Rule 53 seeks to
achieve:is' to-restriet the import aﬁﬂ'efpnﬂ of substances “enumerated in
‘Schedile Fofithe Rtfles to a pre-determined set of purposes as explained undér
Chapter - VIIA, @edpite’ Having obfaificd an import cerfificate or export
euthorisation iinder the other riles of this Chapter, This provision i.e., Rule 53
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relating to the Schedule I substances must not be flouted and this is especially
evident through the phrase “subjfect to Rule 53" featuring in almost every rule
under this Chapter. It is therefore, clear that, as far as import or export is
concerned, the substances mentioned mn Schedule [ appended to the Rules are
more strictly regulated or restricted in comparison to the larger list of
psychotropic substances mentioned m the Schedule to the Act. However, this
is not to say that the psychotropic substances mentioned only in the Schedule
to the Act are unregulated. Furthermore, it also cannot be said that the
substances mentionsd in Schedule 1 of the NDPS Rules are absolutely
prohibited from being imported or exported as per Section 8 of the NDPS Act
since they are clearly allowed to be validly imported and exported for the
limited purposes enumerated under Chapter VIIA,

64. Under Chapter VII, Rule 64 on ‘General Prohibition’ states that no person shall

manufacture, possess, transport, import inter-State, export inter-State, sell,

Schedule I" of the Rules. Rule 65 relating to the '‘Manufacture of psychotropic
substances’, under sub-rule (1), provides that, subject to the provisions of sub-
rule (2), the manufacture of any of the psychotropic substances other than those
specified in Schedule [ (i.c., those mentioned only under the Schedule to the

Act) shall be in accordance with the conditions of a licence granted uncler the
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& Dmgsand Cesmetics:Rules, 1945 framed under the-pmgjmil meﬂm Act,
', 1940, by, aneuthority tiﬂ:ﬂhhrgam-ﬁm;ugs;.ﬂi:mtml in é;&ﬁ:mﬁjﬁ.}ﬁ;ﬁw the
. State/Gavespment in this behalf. Subsrule (2) states thatthe authorityin charge
_..uﬂ’.mgammmi in-asState/the Licensing: Authority shall consultithe Drugs
3 Enmrnl!mﬁ-ndm} with regard to the assessed :anmmt:&mmem n‘fm‘u of
: Wmﬁtﬂmc (whith has been referred tofin sub- nﬂé{ljﬂ the
Subbtances frientionsd:only.under the: Schedule to the iet)in bull foim in the

cointry and after taking into account the requirement uf-su;:_p:m’néﬁﬁﬁnﬁin

“substanceslin the State, as also the quantity of such substance required for
ssupplyeto dother manufactirers outside the' Stafe mﬂﬂmqmnﬁry ofsich

substamcemequined for reasonable inventory to be held-by'a maniifacturer, the

authiority inicharge of drugs-control in-a State/the Licensing Autharity shall

- speeify, byorder, a-limit ‘to-the quantity of such sﬂhs’ﬂa.nuglwhﬂh”may‘-be

manpfactured by:the manofacturer in the Seate. Sub-mde (3) provides that the

speeific.quaritity-which may-be manufactured by-a specific licensce in-a'year

' ghall belintimated by the Licensing Authority to the licersee atthe time of

issuingthedictnoe. Then, there are two provisos to Rule 65 sub-rale (3)which
were inseted vide notification dated 5% Jiie; 1997w.6:627106:1997, Through

- the first-provise, an-exception has'been carved out uinder the' Rule by stating

that nothing - contsined 'in' this' rule shall apply in case the “psvchotropic
-substances specifiediin Sthedule I are manufactured, possessed, transported,
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imported inter-State, exported mm—Emt:.miﬁ,pumhud. consumed or used
subject 1o other provisions of this Chapter which apply to psychotropic
substances which are not mcluded in Schedule I and for the purposes mentioned
in Chapter VIIA. The second proviso contemplates that the authority i charge
of drugs control in & State shall consult the Narcotics Commissioner before
sssuing a licence under Rule 65 in respect of psychotropic substances included
in “Schedule | appended to the Rules™ and Schedule 11T appended to the Rules

as well,

What can be discerned from the Rules 64 and 65 respectively, elaborated
hereinabove is that: First, the manufacture of all psychotropic substances (s
listed in the Schedule to the Act) must be in accordance with the conditions
prescribed in the licence granted under the D&C Rules and the permissible
quantity to be manufactured would be intimated to the licensee at the time the
licence 15 issued. Notwithstanding the prohibition to deal in psychotropic
substances contained in Section 8(c) of the NDPS Act, the manufacture thereof
15 permitted subject to comphance with the D&C Act and its Rules. Secondly,
there 18 a general rule absolutely prohibiting the mamufacture, possession,
transport, import inter-State, expornt mm-ﬂtﬂn,saln.p;;n:hut.:mmmﬁnnnr
use of any of the psychotropic substances which find mention in Schedule 1
appended to the Rules. However, the ubove activities can be done wis-d-vis the
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possession, transport,  import inter-State; mm—ﬂmn, sale, purchade,
consumption or use is in accordunce with othéeprovisionsof the'Chapter which
generally apply to all mmmmmmm Scheduleto the
Act) and for the limited purposes mentioned under. Chapter VIIA. In other

‘nules:appliéable’ generally to'all the.psychoteapic sibstnces but specifically

—alicence n&mﬁ:ﬂmrwwmm@fﬁhmmm the

Rules - 64 ‘and: 65 respoctively, “pesinit-thie) réindfhéivice- G psychouropic
mmm&wmurmnﬁmm certain
provisions and:pusposes: This can be cilléit out frindHolistic reading of Rules
64-and 65 respectively, and the two provises which follow Rule 65(3). Thirdiy,
the manufacture of all psyshotropio substanoes (as listed in the Schedule to the
Act), and those mentioned under:Schedile { of the-Riles specifically for the
purposes- elaborated under' Chapter VIEA; inviolation of the conditions of
licence of manufctéreissusdinder ‘the D&C Act ‘would amount 1o
contravention of Rule 65/0f thie NDPS Rulesand therfby Section 8 of the NDPS
Act itself. Therefore, when suéhi & contravention 6 the conditions of licence

occurs; it cannot be said thist an offence unter the NDPS Act would not be made
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out and that the contravention would be solely covered by the D&C regime.
Due to the operation of Rule 65, viclation of any of the conditions of hicence
under the D&C Act read with its Rules would ipso facto tantamount to a

violation of the NDPS Act read with 1ts Rules as well

66. Rule 66 on ‘Possession etc. of psychotropic substances’ states that no person
shall pussess any psvchotrepic substance (as llste& in the Schedule to the Act)
for any of the purposes covered by the D&C Rules, unless he is iawfully
suthorised to possess such substance for any of the said purposes under these
rules. Therefore, what is being conveyed herein is that as far a5 substances
mentioned under Schedule 1 are concerned, they can be possessed only for the
parposes mentioned under Chapter VILA, and a5 far as the other substances not
being Schedule I substances but which are listed in the Schedule to the Act are
concerned, they can be possessed for the purposes mentioned under Chapter
VIIA and also for other purposes which necessarily fall under the broader
considerations of medical or scientific purposes as mentioned under Section 8
of the NDPS Act. This compliance is in addition to the accused persons
possessing the said substances in accordance with the purposes elaborated
under the D&C Rules and the requirements thereunder, Sub-rule (2), however,
aliows any research institution or a hospital or a dispensary maintained or

supporied by the Government or local body or by chanty or voluntary
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subscription, whnh is mtmmuﬂyfnumﬁrmd to_possess the psychotropic
substances under the D&C Rules, o5 l.my,-pmn:whn i not so authorised under
the D&C Rules, to possess areasonable: quantity of such substance as may be
necessary for their genuine sgientific o medjeal requirements or bath, for such
period as is deemed necessary. by the, said rescarch institution or hospital or
dispensary or person, as. the case may, be..Jnycase, of an individual persor,
possessing the substance.for: hisspersonal medical.use, the quantity shall not
exceed one 100 desage unifs:at a time. The researeh institution, hospital and

Rule 67 on ‘Transport of psyghotropicisubstance’ provides that, subject l.l;‘lhe
provisions of Rule 64, no.consignment.of. psychotropic substance shall be
transported, . imported. inter-State. or exported - inter-State unless such a
consignment is accompanied by a consignment note appended to the Rules and
in the manner provided.under;the Rules. The consignor and nunsignge st
keep the consignment note: for a period of two years and the said note may be
inspected al any time by.an-officer authorised in this behalf by the Central
Government. This Rule would again apply to all psychotropic substances (as
mentioned under the Schadule to the Act).
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68. Al this stape, it may be observed that it was vide a notification dated 25™ June,
1997 that Chapter VIIA containing Rule 67A came 1o be inserted in the NDPS
Rules. Chapter VIIA states that, notwithstanding anything contained in the
foregoing provisions of these Rules, a narcotic drug or psychotropic substance
may be used for - (i) scientific requirements including analytical requirements
of any Government laboratory or any research institution in India or abroad; or
(i) very limited medical requirements of a foreigner by a duly avthorised
person of a hospital or any other establishment of the Government especially
approved by that foreign Government; or (iii) the purpose of de-addiction of
drug addicts by the Government or local body or by an approved charity or
voluntary orgamsation or by such other mstitution 25 may be approved by the
Central Government. The persons performing medical or scientific functions as
mentioned hereinabove shall maintain records concerning the acquisition of the
substance and the details of their use m Form 7 of these rules and such records
are to be preserved for at Jeast two years. Furthermore, a narcotic drug or
psychotropic substance may be supplied or dispensed for use to a foreigner
pursuant to a medical prescription only from authorised licensed pharmacists
o - aieinod ekl it Seslgumtsd by wbicling responsible for

public health.
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69-. Upon 8, meticuions, analysis-of the, NDPS pules selating 1o psychotropic

substances and apalysingBejpurpgses for which they are to be dealt in, along
with the requirements and; procedures to be complied with for each kind of
dnhngmthnpsynhoqugmgﬂ;mm underlying idea resonates throughout
thuerﬂu:a,m:nw psyehotropic substances mentioned under
Schedule 1 of the Rulés nist striefly be in accordance with the NDPS Rules

* AND-ONLY. for. the paisgs-enumerated under Chapter VIIA of the NDPS

Rules. The subistancesioeiatifig a mention under Schedulé 1 of the Rules but
listed in the Suhadtﬂ::n-lhn-ﬁﬂt must also meet with the requirements cast upon
WMMMHMMHMMMMM: however is that
whils they may.be dealt it for the purposes enumerated under Chapter VIIA
of the NDPSRules, they can alsobe dealt with for other purposes, provided
that those purposes. striotly fill under the: larger umbrella of “medical or
scientific purposes’ as provided forin Section 8 of the NDPS Act. Whether the
accused has.dealt with-it avithin the cenfines of the expression “medical or
scientific. pu;pum* must . obyiously. be  determined on the facts and
circumstances of each case.. It can‘therefore be said that the substances under
Schedule I to the Rules mm strictly restricled compared (o Lhe remaining
psychotropic substances. under the Schedule to the Act which are restricted
more moderately in comparison, On- this aspect, our scheme is more or less
similar to the scheme of the Conventionion Psychotropic substances, 1971, The
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different levels in restriction could be seen ag the primary reason behind
providing two different schedules, i.¢., one under the Act and another under the
Rules. Moreover, the Schedule to the Act can be considered as a superset of all
psychotropic substances wherein those substances mentioned under Schedule 1

of the Rules form a small, more restricted subset of the larger supemset

Analysing the treatment of substances mentioned in the Schedule to

the Act and not in Schedule 1 of the Rules by previous decisions of this
Court.

It 5 evident from the decision of this Court in Hussain v. State of Kerala
reported in (2000) 8 SCC 139 that “Buprenorphine” being listed under the
Schedule to the NDPS Act and not under Schedule Tof the NDPS Rules, would
be a psychotropic substance under the NDPS regime, to which Section 8 of the
NDPS Act would apply. The appeilant therein was found in possession of 6
ampoules of “Buprenorphine tidigesic™ each containing 2ml. The defence that
he put forth to justify his possession was that he was regularly using it under
medical advice with a valid preseription. Despite such defence put forward by
the appellant, the Trial Court convicted him under Section 21 of the NDPS Act
which relates to the contravention crf- the law in respect of “manufacmred drugs
and preparations” singe the District Medical Officer bad opined that

“Buprenorphine tidigesic” s a manufactured drug. He was sentenced to
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A

fine, Umppuhah:ﬁigh Court affirmed the convictionand sentence. However,
this. Wﬁﬂmﬁuwm fivst, failed 100 prmt that the

"B:qurphmn"uamhaum Imudumdnlmﬁzaﬂheﬂﬁmﬂﬁhhthnﬁnt
and s therefore, a psychotropic substance. Secondly, this Court proceeded to

cxaminé whether the possession of the said substance would constitute an
nfﬁiﬂnﬂu"mﬁuﬂ"ﬂ ofithe NDPS Act. Upon examining Rule 66 of the

ey - e —-.--r---.

- HBPSrRuir.ﬁ.ru was held that a person is permitted to'keep in his possession, ™

for his pmn}ﬂ!ﬁnuhp&lml psychotropic substance.up to 100 dosage units
at a fime 4ndih§ 6 smpoules passessed by the appellant therein could ot be
said 1o excéed the'said limit of 100 dosage units. It was declared that, in such
circumstances, the conviction and sentence imposed on the appellant was
without the sanction of law and as a consequence, the judgment of the High
Court as Well as the Sessions Court was set aside. The relevant observations

made by this: Q,:mr; mupmdmpdhmmbcluw

i
;|I bt it o e A ot '-I' g g S L T T R T el

| . !I I i I A B bR ] 'r L e
l.u """r!:, = i
ﬁ """ " LT ..|__:|. i) - alIE AL WAL PR Y 0 LT (]

i - &
el ] “"4"'1"-1:"' :| featiels 1 i e e T o R A L R

Criminal Appeal No, 1319 of 2013 Page 59 of 189



recovered from th Ir

9 Section 9 of the Act empowers the Central Government to
permit, control and regulate the cultivation, production,
possession efe. of psychotropic substances. Rules have been
ﬁ:mndared by the Central Env&rmr:em‘ uﬂder that ,mw::r M

66, Possession, etc., of psychorropic substances —(1) No
person shall pogsess any psychotropic substance for any of
the purposes covered by the 1945 Rules, unless he is
lawfully authorised to possess such substance for any of
the satd purposes under these Rules,

(2} Notwithstanding amything contained in sub-rude (1),
any research institution, or a hospital or dispensary
maintained or supported by Government or local body or
by charity or voluntary subscription, which is not
authorised to possess any psychotropic substance under
the {943 Rules, or any person who |5 not 5o authorised
under the 1945 Rules, may possess a reasonable quantity
af such substance as may be necessary for their genuine
scientific requirements or genuine medical requirements,
or both for such peviod as is deemed recessary by the said
research institution or, ax the case may be, the said
hospital or dispensary or person;

Provided that where such psychoiropic substance is in
possession of an individual for his personal medical use
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guaniify. #iartq,f'ﬁﬁnﬂzar exced.: awmmdmd afnsaga |

':.mm at a time.;

(3) The research institution, hospital and .dispensary
referred to in subsrule:(2) shall maintainproper acoounts
and records in relation to the purchase.and consumption
of the psychotropic substance in their possedsion:

0

A8 TN aie dhat e .aiprésal Tif -I'.i]l : J_!,___ ] 1_1_ 1l
i before heitriof dowrt orithe Hivh 5 ‘Eu-u'i -ﬂi‘f f! 'fr
anviction ang . -ﬂ.a. HOE D08 AP S "‘-“' '|"“I 11 i .!”

g ﬁ'ﬂ*nppeﬂ-:mr is undfill i ’H T
pemmal I:Emﬂy Jor. m:.'r i Img periad of 5 ;renr.r on account. of

not-considering the: qusﬂ'mn of ‘aviarding mmpﬂﬂﬂ.!mn 10 the
@pﬂﬂmrbuthﬂ is free to vesort to his remedies under law ﬁ:r that

purpose.” _ '
{qu_:-haam m:pplmd}_ |

71. -Therefore, the-dictum as laid in Hassain (supra) is that “Buprenorphine
tidigesic™ is/a.psychotropic substanee 10 which the ‘rigours of 'Section'8of the

NDPS Act aand Rule 65 of the WDPS Rules would apply, ‘however, 'as the
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accused was found to be in possession nfl!ﬁill:nn 100 dosage units of the
substance, with a valid medical prescription, for his personal medical use, be
was held 1o have not committed an offence under Section B of the NDPS Act
as there was no vialation of Rule 66.

72. In yet another decision of this Count in Quseph alias Thankachan v. State of
Kerala reported in (2004) 4 SCC 446, it was declared that “Buprenorphine” is
a psychotropic substance and if an sccused is found in possession of the same,
his case would have to be examined through the rigours of Sections 8 and 22
of the NDPS Act read with Rule 66 of the NDPS Rules respectively. The
appeliant therein was found to be in possession of 110 ampoules of
Buprenorphine. He stood convicted under Section 22 of the NDPS Act and
wais sentenced to ten years of rigorous imprisonment along with fine, The High
Court dismissed the appeal challenging the order of conviction and sentence.
This Court considered the alternate argument canvassed under Section 27 of
the NDP§ Act which provides that whoever, in contravention of any provision
of this Act, possesses any psychotropic substance, “which is proved to have
been mtended for his personal consumption and not for sale or distribution™
shall be punishable for a term which may extend to 6 months or fine or both.
To consider the applicability of the aforesaid provision, it had to be determined
whether the substance was m a “small quantity” and if so, whother it was
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mﬂhtmuﬂﬁﬁmﬂw&;hmﬂhmm:mﬁw the conviction

of the appellant therein was' a]rmd, -'I'hmmltmtinhsmmns made by this

Court are reproduced as thus:
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cmﬂnvmum aof m:;r prnrv!dmr of this Act, possesses any
paychotropic substarice, "which is proved to have been intended
for his personal consumption and not for sale or distribution”

shall be punishable for a term which may extend 1o six months or

with fine or with botk funless ﬂa‘aﬂﬁsi'mca isnot one falling under
clause (a) of Section27].
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haw buu .lgpaqﬁad b}r :h: Eenn-n} Government by the notification
dated 23-7-1996. Learned counsel for the State has brought 10 our
natice that as per the said notification small quaniity kas been
specified ar | gram. If so, the guantity recovered from the
appellant is far below the limit of small quantity specified in the
notification issued by the Central Government. It is admitted that
each ampaufr.- contained only 2 mi and am:.il mJ' confains am’y i

MMW is Hu mw# ﬁmf ﬂdﬂrwd a
defence of repudiating the allegation against him, it may look that
he cannot rely wpon the altermative comfention thar it was
possesyed by him for persanal consumption. It is too harsh to deny
the accused-appellant a right to resort lo the alternative
contention, Merely because on legal advice, he has chosen one line
of defence he cannot be precluded from reaching other defence
availabie to him, particularly since the consequences visiting hum
are very Earious, If the fact simation iz sufficient for the court to

mgmn!ﬁwﬂmmthmdhlﬁkwt
need not be discharged in the (vic this) manner and the

prosecution it to prove the case beyond a reasonable doubt. [t iz
enough that he satisfies the judiclal mind by ¢ preponderance of
probabilicy,
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Section 27(b) of the NDESAck. which is imprisonment for six
months. He Balrm@wnf&gfprmﬂx}mrrbynm It is not
necessary for us. to.say. thaf hechas been in jail for beyond the

sentence imposed by us. We,.thgrefore, direct the jail authorities
to release him ﬁfamJﬂ.'ﬂ» thvith unless required in any other

case. The appeal is disposed o {m the abovesaid terms. "

. (Bphasis supplied)

of =

(73 InRavindran alias Jpﬁ@@ @,Mm: of Customs reported in

ﬂﬂﬂ?}ﬁﬂﬂﬂ#lﬂ!ﬁemmﬂgmj&hﬁmﬂlmmmhﬁmndm
Hiralal were convicted for the offénce under Section 8(c) read with Sections 22
and 29 of the NDPS Act respectively and were sentenced to undergo rigorous .
imprisonment for 10 years llnnh-n%m fine, in relation to thujuumi:un,
transport and sale of diazepam (which is also a substance listed under the
Schedule to the Act and not in Schedule I of the Rules) weighing 1.53 kgs. On
appeal, the High Court nfﬁmudihﬂmﬁ‘:ﬁnn of the appellants but acquitted
Hiralal against whom it found no satisfactory evidence to prove the charges,

. While dismissing the appeal so far as one of the accused was concerned and

allowing the appeal against conviction of the other, this Court observed that
Section 8 along with Section 22(c) of the NDPS Act would be attracted even

while the substance in question was Diazepam which is listed as SL No. 43
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under the Schedule to the NDPS Act and ahsent in Schedule | of the NDPS

Rules. The relevant observations are as thus:

“15. It was lastly urged thar though the Chemical Analyst had
reported the presence of diazepam, he had not given particulurs
as to the proportion in which its components were found, Counzel
for the appellant placing reliance on the jfudgment of this Cour!
reported  in Amarsingh  Ramjibhai  Rarotv State  of
Gufarat ((2005) 7 SCC 550 : 2005 SCC (Cri) 1704] submitted that
this may have a bearing on the guestion of sentence. [n the insiant

cage. we gre concerned with digzepam. dccording fo the

the dct. We, therefore, find no merit in any of the submissivny
urged on behalf of the appellant Ravindran. His appeal fails and
is, therefore, dismissed.”

(Emphasis supplid)

74, In Rajesh Kumar Gupta (supra) this Court considered the plea of the State 1o
cancel the bail granted to the accused therein. In the said case, the premises of
the two clinics run by the respondent claiming 10 he a Ayurvedacharya was
reided. In the search, T0kg of pure Phenobarbitone was recovered and seized.
It was further found out that huge quantities of Phenobarbitone was being sold
to the patients in both his clinics over a period of several years. Therefore, the
respondent was charged under Section 8 read with Section 22 of the NDPS Act.
While the Special Judge had refused to grant bail, the High Court allowed the
bail application and released the accused on bail, Agreeing with the High Court,

this Court held that prima facie the provisions of the Act were not found to be
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Ipﬂﬂmﬁiﬁmwwmﬂﬂﬁ}ﬂmn substance in question was only
mentioned-under the Schedule-to the NDPS Act and not under Schedule 1 of
the NDPS Rules.

75 Whﬂtdaaﬁmgiummrﬂmmm grant of bail, this Court mﬂgfuhﬂmr
mmmthnhwm soveral aspects:

i First, M&-‘lhn«m ofithe-psychotropic substance or contraband for
m:dwa;lﬁa{:m_m@ﬁ: purposes:is excluded from the purview of operation
nfﬁ‘uﬂma nfgmmmmﬂ that. such dealing in the
Mﬁ; mw miust also be in the manner
mmﬂgmwmw of the NDPS Act or rules or
m-dmmmm::m exception contained in Section 8 of the
NDPEﬂ&ﬂme:pmhn the touchstone of whether the drugs are
uudﬁ:ruudhinﬂuﬂci&nﬁﬁupmmdwhﬂhﬂthaymwiﬁn !I
the purview of the regulatory provisions contuined in Chapters VI and
VIL of the NDPS Rules. Therefore, in the facts and circumstances of the
case; once the drgs ace saidto be used for medicinal purposes and found
to-bebeyond the pelecof the rules contained in Chapters VI and VII of
the NDRS Rules. (owing to- the: substance in question not figuring in
Schedule Tof the Ruiu}.ihn exception‘contained under Section 8 would
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kick in and no offence could be said to have been made out, The relevant

observations are reproduced hereinbelow:

“18. Chapter Ll of the 1983 Act however, provides for
prohibition, control and regulation. Section & provides for
prokibition of certain operations in lerms whereof no person
shall make any cultivation of the plants mentioned in clauses fa)
and (b) thereaf or, inter alia, produce, manufacture, possess,
sell, purchase, transport, warehouse, use, consume, mport
inter-State, export inter-State, import info India, export from
Indin or tranship any narcotic drug or psychotrapic substance.
The said provision containg an exception which takes within ity
fold all the classes of cases preceding thereto. Use of the
contraband for medical or scientific purposes is, therefore,

M I.r i also Hm‘m dupure a‘hm :Jm'}- ,s'.wm
medicines were seized and they are mentioned in Schedules G
and H of the Drugs and Cosmetics Rules |..]

XIX JXX &
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23 In wmafzhefmﬂm:nﬂm: nh-ugr Ifmu 2, 3,4 6and’
7 being allopathic drugs mentioned in Schedules G andH of the
Bmg.mmi' Eo.!mnm Rufe.r mdqubbi nrrumi ﬁ:r me&w.tnn}

._'5{' 5 . I."Emphummihﬁ]

EWmhﬂdmmﬂﬂﬂ mnurﬂmmm

" =

tuputmlr Mammﬂmmmmmm
m&wd#r«ﬂm'md'(:hl_pmrm species thereof. Both the rules were said
mmﬂuq ganm}pmh;‘bmwumwdthenmm drugs and
mmmpmmhmw specified in Schedule 1 of the NDPS Rules.
Therefore, the reference to “psychotropic substances™ in the other rules
following inChapters'V1 and VITof the NDPS Rules respectively were
IHOMHMMHEMM&:MIWE
auhmﬂﬂdu ﬂ:c'mliﬂmﬂﬁmdum the larger list of substances
mentioned in the Schedule to the Act itselfl Hence, if the said

psychotropic substances do not find a place in Schedule | appended to
the NDPS-Rules; the provisions of' Section 8 of the NDPS Act would
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have no application whatsoever. The relevant observations are

reproduced hereinbelow:

9. f."h:rpur V1 of the 1985 Rules prnvin*ﬂ Jor import, export

Mﬂﬂﬂiﬁi Sucﬁ prnhl'ﬁman hnuw&. I'-l .mbjeﬂ 1o
rhe nﬂmr prnv.{sinn.r nf the said E‘h:rpﬂr mw

ﬂw ﬁu wrm}rin w:wnflhﬁﬂ rhn;lmlm'm
Rule 64 provides for general prohibition in respect of sale,
purchase, consumption or uze of the prychotropic substances
specified tn Schedule | Rule 65 prohibits manufacture of
psychotropic substances, whereas Rule 66 prohibits possession,
efc. of psychotropic substances and Rule 67 prohibits transport
thereof. Rule 67-A provides for special provisions for medical
) and scientific purpases,
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npended to the Rid ﬁ*ﬁ*ﬁﬂa‘f"'ﬂﬂ
Ae:nmﬂﬂﬁvrl ppli thatsoever. Section'8 of the
1985 Actoontains e pr v elause, via&&mfwﬁemf leads
1o penal nﬁnc&x rﬂ:eraﬂna‘er

(s

InSanjay Kumar Kedia v. Narcotics Control Humwﬁwrmpmzd in

(2008) 2 SCC 294, this Court was faced with deciding, yntagpin.--'wheth:r bail

should-be grted to the appellant wherein-he was arfostedtinteonnection with
 fhes commoission 08 ‘offentie. undes: Sections 04 A VARG 6 he NDPS. Act

; mspa#h'mhr forthe illegalsale of drugs, more Wm%ermne“ and

“Eu‘tallmnl“ through the internet: These two substantes: fﬂlturt at S1.'Nos. 70
and 93 .of theSchetlule to the NDPS Act rwp:m*ﬂ:ﬁ'ﬁn&ﬂm not found in
Schedule T of the NDPS/Rules. While agreeing with the/High Court that bail
shouldmot be granted 'and” also providing a disclaimer that the observations
made by this Court must not influenee the-decision on trigl, this Court said that

the benefitunder Section 79 of the Information Technology Act, 2002 given to

the intermediaries could not be extended to the appellant; Indeclaring so, it was

beld thavthe two drugs finding & place in the Scheduls to the'Act made it ¢lear
that they mre psychotropié substances fillling withis'the prohibition contained
in Section 8:therenfand stated thus:
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T?:: nppdfmfkﬂs bcen i:hargrd ﬁ:r ﬂﬂ'mce: punmhﬂbi'! undﬂr
Sections 24 and 29 of the Act [...}

10. A perusal of Section 24 would show that it deals with the
engagement or control of a trade in navcotic drugs and
psychotropic substances controlled and supplied outside India and
Section 19 provides for the penalty arising out of an abetment or
criminal conspiracy to commit an offence under Chapter [V which

includes Section 24 [..]"
(Emphasis supplied)

7. Agan m D. Ramakrishnan v, Intelligence Officer, Narcotic Control Bureau

reported in (2009) 14 SCC 603, the appellant and a co-acoused were engaged
in the internet phiarmacy business and were alleged to have exported drugs
abroad including "Alprazolam”, “Lorazepam™ and “Nitrazepam” which find
plaze at 5. Nos. 30, 56 and 64 of the Schedule to the NDPS Act respectively.
Since the activities were carried on without a valid export authorisation as
required under the NDPS regime, the appellant ond his co-accused were
prosecuted under Section 8(c) read with Sections 22, 23, 25, 27-A, 33, 53-A
and 58 of the NDPS Act. Taking recourse to Rajesh Kumar Gupta (supra), it
was argued that the drugs being Schedule G and H drugs under the D&C Rules
and not mentioned in Schedule [ 1o the NDPS Rules, its export thereof would
not attract the provisions of Rule 58 of the NDPS Rules which requires an
export authorisation. This is because Rules 53 and 64 respectively being the

genus and dealing with substances under Schedule 1 of the NDPS Rules would
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mean that Rulé 5875 alsm*a#plibﬁ’ﬂuknﬂy 1-:1 such Suhtsﬂulel substances.

‘. |'!I||l
Furthermore,, it was contendéd that- sml:ae the drugs were uscd for medicinal

purposes, the same i mh‘mwludgad mt-‘.-,:rms of the proviso under Section 8{c)

'I_r,.. i -': i
of the NDPS ﬂnt Hnwm:r thﬁ‘ﬂ?liﬂ tunk:ﬂ:ewr:w ﬂm: thefm that the

appellant and his m-acr:,usad had n‘hmn:d hcunm under tlm D&C Act with a

L e s

general permission ﬁ:ur import and g;pbrl ﬂu!lnm enure any particular benafit

__lﬂ'_r:l"

to them since the D&C Act duaannr:rt du& w:th exports. The appellant and his

""'_'?1' -lr]:

co-accused being licensces rwm,thm.reqmred ta comply with the specific

-|l|-"!

requirements of the NDPS 4*1'::1 &udutsh;mlg_sﬂHam:, an offence under Section
#(c) was said to have been madr: nut in ﬂm Inhsance of an export authorisation
and it was held that lh&apphmmn ﬁ:upbml-wm nghtljr rejected by the Special
Judge as also the High Court. ThE mla'vam nhsmrn!mm are as thus:

“13. The appeilant and his: qﬁr-ﬂcmﬂm' are said 1o have got
Ticences under the Diiugsiand' @osritétics Act, 1940, They had got
general permission for mparf m:d P.tpﬂ'rl'

14, Section &0 of the Ack nravidesithat the provisions of ine 1-'. £
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15. We, therefore, are-of the apinion that the High Court is right
in opining that the decision of this Court in Rajesh Kwmar
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Gupta [(2007) 1 SCC 355 : (2007) 1 SCC (Cri) 356] is nat
applicable to the facts of this case. "

(Emphasis supplied)

78. A three-Judge Bench decision of this Court in Undon of India and Another v,
Sanjeev V. Deshpande reported in (2014) 13 SCC 1 related to a batch of
matters, all pertaining to prosecutions under the provisions of the NDPS Act
wherein each one of the accused was alleged to have been in possession of a
psychotropic substance only mentioned under the Schedule to the Act, In some
of the cases bail was granted by the concermed High Court and m few others,
bail was denied. This Court examined the legality of the conclusion that the
absence of mention of a particular psychotropic substance in Schedule T to the
Rules excludes the application of Section 8, notwithstanding the fact that such
a drug 15 inciuded in the Schedule to the Act.

i First, this Court 1n its decision analysed the true scope and ambil of
Section 8(c) of the NDPS Act and stated that Section B(¢) m no
tinicertain terms prohibits the dealing in any manner in any narcotic
drug or psychotropic substance. However, an cxaception {o such
prohibition is also contained in the said section and that is, that the
dealing in any narcotic drug or psychotropic substance would be
permitted “in the mapner and to the extent provided by the provisions
of this Act or the Rules wr Orders made thereunder”, Therelore, it was

declared that & twin condition must be fulfilled ie., the dealing must
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extent provided by the provisions-of the Act, Rules, or Orders made

- thereunder and the Court stgted as thus:
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except for medical,pr seientific purposes and in the

manner and to-theextent provided by the provisions of

this Act.or-the:Rulés-or Qrders. made thereunder and

in a case where any-such provision, imposes any

requirement hysvaypfilicence, permit or authorisation

also in accordance with' the terms and. conditions of
C such licence, permit or authorisation: "

The-exception:befng thatdealing in any narcotic drug
arpmhan:opmmbﬂmmm permitted “inthe manner

_and to the extentprovided by the provisions of this Act
or-the Rules or Ovders made thereunder .
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(Emphasis supplied)
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il. Secondly, it was opinsd that Sections 9 and 10 of the NDPS Act
respectively, engble the Central and State Governments respectively,
to frame rules to “permit and regulate™ various aspects contemplated
under Section 8{c) of dealing in narcotic drugs and psvchatropic
substances. It was clarified that the Act does not contemplate the
framing of rules for “prohibiting” various activitics of dealing in the
same since such a prohibition is already present under Section 8(c),
Therefore, 1t cannot he said that the prohibition contained under
Section 8 would not berattracted in respect of all those psychotropic
substances which find a mention only in the Schedule to the Act but
not in Schedule | to the Rules framed under the Act The relevant

observations are as thus;

“25. [..] Sections 9 [ “9.Power of Central Government to
permit, contral and regulate—{1) Subject to the provisions of
Section 8, the Central Government may, by rules—{a) permit
and regulate—(i}-fv) ***(vi) the manufacture, possession,
transport, import infer-State, export inter-State, sale, purchase,
consumption or use of prychotropic substances;”] and 10 [
"10.Power of State Govermment fo permil, control and
regulate —(1) Subject to the provisions of Section &, the State

Government may, by ndu—{u} _pemu and rw;e_rrl ]

Sk ekihiton ¥ glvénd
gqmim_&mmﬁﬂ J’r uni}' contemplates of the framing of
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. oRulesgfor. permifting and repulating any activity of dealing
in mrrcr.'m.-: druge or psychotropic substances.

3? ﬂmu re. e 0 :ﬁe _Emipn I."mt I.l':r: rnn:!umn

il mmmm the decision made in Rejesh Kumar Gupta
:) ﬁuprq&ﬂ was-siated-that the rules framed under the Act cannot be

mdmﬂggﬂm umtu rights and obligations ::um:mnrmthnm contained

b

"l-

-

pgmatm Therefore, neither Rule 53 nor Rule 64 is a source

Iﬂf m&mty ﬁ}r prohibiting -the dealing in narcotic drugs and

.'-'l..

i suhstﬂ:n:f:s. instead the source is Section & nf the NDPS
MM‘Ihﬂpmmmnﬂ of Chaptér VI of the NDPS Rules, contain
rulzs pmntt‘mg and mgulatmg the import and ::-:pnn of narcotic

B drogs:fand psyehotzopic-substatces ‘other than those. specified in

Schedile T to. fhe NDPS Rules. subject to various conditions and

procedyses. stipulated. in-Chapter VI Whereas, Chapter VIT deals
i O Wi b s Syt

-substances and. the conditions subject to which such dealing is

permiticd. In that sense, hﬂth'-!:tu'[n:s 53 and 64 are really in the nature

of .an-exception to-the general ‘scheme of Chapter VI and VII
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respectively, wherein those two rules pertajn to a list of narcotic drugs
and psychotromic substances which cannot be dealt with in any
manner notwithstanding the other provisions of these two chapters.

The relevant observations are reproduced herzinbelow:

29. We_are wnoble io agree with the conclusion (reached
in Ratesh Kumar Gupta case [State of Uttaranchal v, Rajesh
K Guota, (2007) 1 SCC 355 - 2007) [ SCC (Cri) 356] J
that the prohibition contained in Rule 63 [ “63. Prohibition of
import and export of consignments through a past affice box,

etc —The impor: or export of consignmenis of any narcatic drug
or psychotrapic substance through a post office box or through
a :rmir 1 pmﬁ.l'bzmd } [ hg 1985 ﬁ:[ﬁ:ﬁ ﬁ ggpg gﬂg ;_bﬂ,{.g [u

30. On examination of the scheme of Ruley 53 to 63 which
appear in Chapter VI, we are of the opinion that Rule 53 |
"3, General prolibition —Subject to the other provisions of
this Chapter, the import into and export ouf of India of the
narcotic drigs and psychotropic substances specified in
Schedule 1 iz prohibited: Provided that nothing in this rule shall
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qpp_?,y'f ihe.drug subsiance is imported.into or exported
ont..of uf.u&rq subject doan- :w:*mtﬂiﬂmnmrﬁwp

.._Wmnmmwm of this'Chapter and for

the. prrposes. mentioned in Chapter VII-A."] reiterates an
aspect of the larger prohibition contained in Section 8(c) Le. the
pmhbmanﬁ'lmpmmnrmﬂmrtmﬂﬂﬂﬂmw

. drugs and psychotropic substancesspecifiedin Schedule Ito the

Rules, The proviso thereto however enabies the import into and

. export out of india.on-the basis of an rmwmn?mn

s authorisation issued. under the provisions: of ChapteriF1. The

,re.,&.)

AO
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subsequent rules stipulate the conditions subject to which and
the procedure to be followed by which some of the narcotic
drugs and psychotropic substances-could be fmparﬁmmhﬂn

_orexparied out aflindia. For example, opium is.a narcetic drug

by definition under. Section 2(xiv) of the Act whose export'dnd
import.is prohibited under Section 8(c). Bit -Rule 54 [
"Sd.Inport of epium, -etc—The import  of—(i)* opium,

__concentrate of poppy. . giraw, Mﬂm&fuuﬂ!ﬁu

thebaine, and their salts is prohibited save by the Government
Opium Factory; Provided that nothing in thisirule. shall apply
to import of morphine, .codeine, thebaine and: rbdfm‘u by
maniifacturers notified by the Government. for wse in
manifacture qrmducqmﬁeapamdwmmpnm of small
quantities of morphine, codeine and thebaing and their salts not

exceeding a total of 1 kilogram during a ca - year for

analytical purposes by an importer, afier following the
prur:cdure under Rule 55 and subfect to such conditions as may

be specified in the import certificate issued in Form 4-
.-E."."ﬂnp.&a.m mﬂ}' nﬁwﬁuﬂmmurrafapum&ym
fi'-'lﬂﬁl‘:l" l CoRsIruction Such ai the one

3l Cﬁéour VII deals with psyehorropic substances. No doubt
Rule 64 [ "H.G'm:ml MMHJ‘:E'JH'H person  shall

mam;rm possess, Iransport, import inter-State, export
inter-State, sell purchase, consume or. wse any of the

psychotropic substances specified in Schedule 1."] once again
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purports to prokubit various operations. other than import into
or export oul of India in psychotropic substances specified in
Schedule ! for the obviows reasom that import and expori
aperations are already covered by Rule 53. Rule 65 authorises
the manufacture of psychotropic substances other than those
specified in Schedule [ to the Rules subfect to and in accordance
with the conditions of a licence granted under the 1945 Rules.
The nile also provides for various other incidental matters. Rule
65-A prohibits the sale, purchase. consumption or use of any

psvchotrapic substances except in accordance with the 1943
Rules.

32. Rule 66 prohthiis any person from having in possession any
psychotropic substance even for any of the purposes authorised
under the 1945 Rules wnless the person in possession of such o
psychotropic substance is lawfully authorived to possess such
substance for any of the purposes mentioned under the 1985
Rules. Persons who are authorised under the 1985 Rules, and
the quantities of the material such persons are authorised to
passess, are specified under Rule 66(2). They are:

(1] any research institution or a hospital or dispensary
maintained or supported by the Government, etc. — Rule 66(2).
(2) individualy where such possession iy needed for personal
medical use subject of course to the limits and conditions
specified — the twa provisos to Rule 66(2).

33. Rule 66 rends s follows:

"“66.Possession, ete., of psychotropic substances —(1)
Neo person shall possess any psychoiropic substance
for any of the purposes covered by the 1945 Rules,
unless he i lawfully authorised lo possess such
substance for any of the 2aid purpases under these
Rules.

(2) Notwithstanding anything confained in sub-rule
(1), any research Instituiion, or o hospital ar
dispensary maintained or supported by the
Government ar local body or by charity or voluntary
subscription, wiich iy not authorised to possess any
paychotropic substance under the 1945 Rulcs, or any
person who is not 5o authorised under the 1945 Rules,
may possess a reasonable guantity of such substance

Page B0 of 159

L]
R



a5 may. be. megersary:-for their,gemyine: scientific
reguirements, or both for such period'as is deemed
necessary: by, the-said vesearchiinstitution’ or, as:the
case may be, the said hospital or. n'fr.qpemar}f oF person:
Providedithat-where suich psychotropic subtance fsin
possession of an individual Jor his pﬂrﬂﬂnﬂi‘mﬂkﬂ
use the quontiythereof shall notexceed ke hundred
dosage wnits at a time.

Provided-firfher that antindisitial may possess. the
quantity of exceeding oné hundred dosage units-at a
timebut not exceeding three hundred mﬂrw&
time for his personal long term m:-.dqca.’ use i
specifically  preseribed by av Registerets Medical
Fractitioner.

(3)-The research-institition; ﬂm;mfdfraﬂm‘wﬂmhg-
referred to in sub-rule (2)- shall maintain. proper
accounts-and. records. i relation to the wﬁm and
mn.fumpnnn of the psychotropic mbsmucs m r.l;e:"r
possession. =

ity B Section 8, Rrye:s'&
Kumar Gupta case {.!i'mte af Uttaranchal v. Rajesh’ Kumar
Gupta, (2007) 1.8CC 3557 (2007) I S€C (Cri) I56] in our view
is wrongly decided.

(Emphasis supplied)
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79.

What is discernible from the aforementioned decisions is that, there is no
shadow of doubt on the propasition that dealing in psychotropic substances not
fiading a mention in Schedule 1 of the NDPS Rules but finding place in the
Schedule to the Act, would also constitute an offence under Section 8 of the
NDPS Act. Such was the position even before the decision of this Court in
Sanjeev V. Deshpande (supra). The only decision of this Court that laid down
an altermate position of law was Rafesh Kumar Gupta (supra) which now
stands overruled. It would he preposterous to say that no ollence could be said
lo be made out when an accused deals with substances which are only
mentioned under the Schedule to the Act. For then, the eatire presence of the
Schedule to the Act would have 1o be considered unnecessary to the scheme of
the NDPS Regime. To render an entire Schedule nugatory could not have been

the intention of the legislature.

What we understand to be the clarification of the position of law in Rajesk

Kumar Gupea (supra) and Sanjeev V, Deshpande (rupra) is thus;

i In Rajesh Kumar Gupta (supra), Chapters VI and VI1 of the NDPS
Rules respectively, were interpretated in such a manner where Rules
53 and 64 of the NDPS Rules respectively, were considered (o set the
tone for the other rules following in their regpective Chapters i.c., that
Rules 53 and 64 respectively, were the genus and the other rules were
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mﬂmﬂm&cm@wm. gince Rules 33 and

64 respectively, nnlfw'tBMr.sundm Schedule 1 of the
Rules hmrmmmmmw I substances oaly. .

Mmtﬂmdmw ths psychiotropic substances

. ww%ﬁﬁhmm by the NDPS

Rules, and dealing insubstandesfnifinding a mention‘in Schedule 1,

would:be: § wis ot amount to an offenice urder
Seciond(e). 7 1 -é-- s

Sanjeev urwm&-mm Rajesh Kumar
Gupta WWM: 53 and 64 respectively,
constituted: 3+ gesiusTbutbissteai tited that Rules 53 and 64
respectively, are in thesriature‘of-anfexception to the general scheme
of their respective Chiters: T0 pht it more clearly, that Rules 53 and
64 respectively stated that substances under Schedule I'of the Rules
cannot be dealt with in any manner whatsoever and the other Rules in

the Chapter procecded to Jay down the procedure and conditions

- under which substance otherkiih'those mentioned in Schedule 1 of
- the Rules butcontaitiedin e Skheaule to the Act: could be dealt with.

Therefre; ifan accused i ohlirgad with-an offence for dealing with a
wsubstance ' mentioned “under the Séhedula-to the Act and' not in

Schedwle I of the‘ Rulks; be would be guilty of an offence under
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Section B(c) if the conditions and procedure laid down under the

Rules, other than Rules 53 and 64, are not complied with.

81. However, a detailed and comprehensive analysis of Chapters V1 and V11 of the
NDPS Rules, inter alia, makes it clear that the substances mentioned under
Schedule | of the Rules are not absolutely prohibited to be dealt in, a5 stated in
Sanfeev V. Deshpande (supra). They are indeed allowed to be dealt with for
the limited purposes as detniled in Chapter VIIA of the NDPS Rules. It goes
without saying that in such dealing for the purposes mentioned under Chapter
VIIA, persans would have to comply with the set of procedures and conditions
to which the other substances are subjected to and strict compliance ofall those
rules are mandatory considering the high degree of havoc and menace that the
substances mentioned in Schedule I to the NDPS Rules can create on public

health and societal well-being.

82, The NDPS rules were revamped in the year 2015 vide G.S.R. 224(E) dated
25.03,2015 with a view to remove the ambiguity that the phrasing of sevesal
rules created. That the psychotropic substances mentioned under Schedule | of
the NDPS Rules can also be dealt with but for the reswricted and limited
purposes enumerated undsr Chapter VITA of the Rules and in compliance with

the requirements under the other roles, is evident from the language of the rules
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2
which came into-effect post 25:03,2015., To fllustrate, Rule 53 of the NDPS
Rules now reads as thus: -
“S3, General Pphibion -
Import into smd-export-out.of India of the narcotic drugs and
psychotropic mbﬂﬂneﬂ is prohibited except with an import
certificate or ﬂq:aﬂ authorization issued under the provision of
:iiirc&@m
Provided tha : 1 I nlo-dndia or export ot of Ingig of e .
PO ﬂmff‘ﬂ' WL N E e G THEE STRERd I M FRE L
of these -' ‘"T‘rj"“?n ‘the purpose mentioned in Chaple
3 HH-"
(Emphasis supplied)

<

83. Similarly, at present, Rule-64 of the NDPS Rules reads as follows:

"64. Manufacture of psychotropic substances. -
C (1) No person shall manmufacture any of the psychotropic
substances:excepfinedordance with the conditions of a licence
granted under'the Drugs‘and Cosmetics Rules, 1945 (hereinafter
referred 1o as the: 1945 rules) framed under the Drugs and
Cosmetics Act, 1940 (23 of 1940), by an authority in-charge of
Drugs Control in'a State appointed by the State Government in

rk.l"u..-‘

Croviged juriadr (ral dae guinoriiy in chgrge of e drig contng,
t 2 " | - r | » aui st

Lacsiale sl constii e Nargofias Commuisioner before 1isiiing
N T e y Ty pha A Fagl —IF 5 a " "
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Ecﬂm

(Emphasis supplied)
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#4. Rule 66 of the NDPS Rules also reads as thus:

“66, Possession, etc., of psychotropic substances. -

(1) Ne person shall possess any psychotropic substance for any of
the purposes covered under 1945 rules, unlexs he {5 lawfully
authorized fo possess such substance for any of the said purpases
under these rules:

(Emphasis supplicd)

D)

85. In our opinion the pith and substance of the rules essentially remained the same
over the years, mote particularly pre and post 25.03.2015. It is only the
language that has been streamiined in a much more orgamsed manner. Of
course, the mterpretation of the three-Judge Bench in Sanjeev ¥ Deshpande
frupra) of the scheme of Chapters V1 and VII of the NDPS Rules respectively
would hold the field in so far as the version of the NDPS Rules pre-25.03.2015
15 concerned. Judicial propnety demands that we refmin from substituting our
own conclusions to the said decision. However, since the rephrasing of the
language and re-shuffling of the sub-rules vide G.S.R. 224(E) dated 25.03.2015
has clarified the true purport and intention behind the framing of the NDPS
Rules. there remains no doubt in our mind that the law post - 25.03.2015 is

crystal clear in itself
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- ~The p{mﬂﬂpﬁ «ofithe NDPS Act and its Rules ave "in‘ﬂdditmn to” tha
D&C A.nt*mﬂ the Rults mada ther¢under,

e el ‘—'a-——.u.l_l_.

§6: " * Section: 80 0fALE NDPS Act states that the application of the D&C Act would
not be barred and reads as follows:
et 80dpphication-of the Drugs and Cosmetics Act, 1940 not
Emrmi— The provisians of this Act or the rules made thereunder

‘Tiraddition to; and not in dérogation of, the'Drugs and”
E’nsmeﬁcs Act, 1940 (23 of 1940) or the rules made thereunder.”

) 87 InP mma Alyar's Advanced Law Lexicon, the word derogation is
| defined ds, ke partial repeal or abrogation of a law by a later.act that limits
- its smﬁ; or impaivs its wtility and force", It is also stated that the-word
“derogate” is a term of legislation. “Derogation” is partial and indirect

(’ abrogation i.¢., when a subsequent Ew reduces the force and application of an
older law, the -character of the subsequent law 15 technically said to be
derogatory. Therefore, the express language employed herein which states that
% the NDPS; At is not in derogation of the D&C Act leads to the inference that
(-" the enactment of the NDES Act mustnot in any way be understood to take eway
the-scope of an.offence being also macde out under the D&C Act. Furthermore,

it is also stated that thmpmﬁsians.nt-' the NDPS Act and its Rules “shall.be in

addition to” the D&C Act or-the Rules made (hereunder, Therefore, in the

- reverse scenario, 1., when an offence under the D&C Act is made out or can

potentially be made out, the accused canalso be charged or prosecuted for an
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offence under the NDPS Act, Any argument to the contrary would be
untenable. This 15 so because the NDPS Act applies in addition to the provisions
of the D&C Act Inevitably, there may #nse gituations wherein the substance
in question 1n a particular case falls under the ambit of both the NDPS Act and
D&C Act. However, the overlap would not necessarily imply that the
application of the provisions of the NDPS Act would be at the cost of exclusion
of the provisions of D&C Act, or vice verse, Section 80 of the NDPS Act must
be understood in the context and object behind the coming into force of these
two legislations 1.e., the NDPS Act and D&C Act respectively, and the distinet

purposes that they seck to nchieve,

88, In Sanmjeev V. Deshpande (supra), while it was deemed unnscessary to
undertake a complete analysis of the implications of Section 80 of the NDPS
Act in view of the conclusion amrived at therein, yel it was observed that the
provisions of the NDPS Act apply in addition to the provisions of the D&C
Act. Furthermore, it was stated that while the D&C Act deals with various
operations of manufacture, sale, purchase efc. of drugs generally, the NDPS
Act deals with a more specific class of drugs and 1s therefore, a special law on
{he subject The relevant observations are reproduced hereinbelow:
“35. In view of owr conclusion, the complete analysis of the
implications af Section 80 ["80.Application of the Drugs and

Cosmetics Act, 1940 not barred —The provisions of this Act or the
Rules made thereunder shall be in addition to, and not in
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adérogation.of, the Drugsand Cosmetics Act, 1940:23'of 1940) or
the Rules made rﬁmﬂn‘ “} q.I" Hre df:r is not rm.!'{]r mﬂ:d ﬁ} in
the instant case. [t &z only re afentio

The objectof the NDPS Act and D&C Act, respestively:wasireiterated in State
of Punjab.v. Rakesh Kumar reported.in (2019) 2 SCC:466: Hersin, several
respondent-aceused were convicted for the offence. commitied either under
Section 21 or Section 22 of the NDPS-Act for the; bulk possession of
“manufactured drugs” without any valid authorisation. The High Courtallowed
the applications seeking suspension of sentence, prefesred by the respondent-
accused and dircated that they beeloased on bail pending the final disposal of
the appeals before it. In doing so, it was observed by the ‘High Court that in
cases, of manufactured drugs, be it containing narcotic drugs or psychotropic
substances, if manufactured by a manufacturer, the same must be tried if a
violation has been comumitted; under the D&C Act and'not under the NDPS

" Act, exceptin cases where the substance is in & loose form ke, powder, fiquid

etc. This-Court disagreed. with the High Court that:the Tespondent-accused
could only be prosecuted for aa offence under tlmD!i‘:Antdupitc there being
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2 prima facie violation of Section B of the NDPS Act. In opining so, the decision

claborated on the fellowing aspects:

i. First, that the objectives behind the NDPS Act and D&C Act are different.
It was opincd that the former i a special law enacted with an object to
control and regulate the operations relsting to narcotic drogs and
psychotropic substances, Whereas, the latter was enacted specifically to
prevent substandard drugs and to maintam high standards of medical
treatment. It intended to curtail the menace of adulteration ol drugs and
also of the production, manufacture, distribution and sale of spunious and
substandard drugs. In short, while the D&C Act brings within its scope
drugs which are intended to be used for therapeutic or medicinal usage,
the NDPS Act intends to curb and penalise the usage of drugs that are
utilized for intoxication or for the purpose of mducing a stimmulant effect.

The relevant observations are as thus:

“7. At the outset it s essential to note the objectives of the two
Iega.n'aﬁnm before us Le. the Drugs and Cosmetics Act, 1940

and the NﬂFE Act mmmmmmm

rChlmminf
Jagjivan Du.r Sheth v. State  of Mnﬁnrruhrra [Chimanial

Jagjivan Das Sheth v, State of Maharashtra, AIR 1963 5C 665
t".i’FEi.i,J § Cri Uﬁff},.l The Dm and Cosmetics Act, 1940
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if. Secondly, by relying on'the decision in Sanjeev V. Deshpande (supra),
it was reiterated that Stction-80°6F Wie-NDPS “At-ddes not bar the
application of the: mmmiﬂm that the p:mmnm of the
NDPS Act can MMM;Mmh that ofthe provisions
of the: D&E Act. Whmbﬂﬁdu exclusion of the
D&C Act. This Euuﬂ took the view that since-it 15 the prerogative of the

State to prosecute mww'ﬁﬂiﬁw; the rlq:nn:lenl

accused could be wwsmﬁnsm or zzﬁanhu NDPS Act

respectively, mmﬂm thﬁimr ﬂhms*mum&l‘in aprima facie
violation of Section 8'0f the NDPS Act. The relevant observations are
as follows:

*13. Hovwever, we are unable to agree on the conchuion

reached by the. s Court fo mmmﬁaﬁn Fis, 5o

.u"f—"-i'- £ '-.'- a T

5 '?m.'::%:; i

India : ﬂf Vﬂﬁhpﬂnde‘ H) Hf {TﬂHJ'.TSCEg
v. Sanjeey

(Cri) 496], has held that : ?Sﬂgp 16, para 33)
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“35. .. essentially the Drugs and Cpsmetics Act, 1940
deals with various operations of manwfacture, sale,
purchase, ete. of drugs generally whereas Narcotic Drugs
and Fyychotrapic Substances Act, 1985 deals with a more
specific class of drugs and, therefore, a special law on the
sibject. Further, the provisions of the Act operate in
addition to the provisions of the 1940 Act

(emphasis supplied)

;ﬂ.t_-zﬂfumn qil" Im.im u.‘i‘m;a.re-.- V. De.r}lpanuﬁt ﬁ!ﬂH,] 13 SC’("

1:(2014) 5 5CC rcr:; 496) Wﬂmﬁ

kol n'nm bw

(Emphasis supplied)

)

9. On a conspectus of the foregoing discussion on the scheme of the NDPS Act
and its rules along with the D&C Act and the rules made thereunder, the
position of law can be succinctly stated as follows:

i A bare readmp of Section 2(xxiii) of the NDPS Act defining &
“psychotropic substance™ would indicate that all the items listed in the

Schedule to the Act along with 18 salts and preparations fall within
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- the purview . nf%ww‘ 'Ehe term pm:hnu*npm
substance” mhnﬁmﬂmnﬂlhm&ummmdmlw

ft-to an-offence. However,
ception-carved out under

i dealing in'the marcotic drug or

psychotropic substanice'dbe : , somstitute-an offence under Section
8 hmﬂlﬁn‘wwfﬁrﬁm was being dealt with
() for Mmmmuﬂﬂn; (b) in the manner and to
the extent providedsbytlie‘pfovisions of the NDPS Act or the NDPS
Rules or the orders miade theteiindr AND; (c) in nceordance with the
‘terms+and mmmw or authbrisation, if any,
-mmmmm&uk NDPS Act o the NDPS Rules or

the orders'made (eretmder.
fil. ' TheNDPS Rules-1985 Ve bess Biought into being by the Central
- Governmentin excroise of the powers under Sections 9 and 76 of the
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NDPS Act, respectively, The underlying object of the NDPS rules is
10 “permit and reguiate” certain activities for carrying out the
purposes of the NDPS Act and not to “prohibit” those activities. The
NDPS rules must not be understood as laying down standards
different from or inconsistent with the substantive provisions of the
NDPS Act, especially Section 8 and the Schedule to the NDPS Act.

iv.  Chapter V1 of the NDPS Rules, inter alia, states that the import into
and export out of India of il psychotropic substanews, including thuse
enly mentioned nnder the Schedule to the Acl, must be accompanied
by a valid import cerfificate and export authorisation. However, the
impori and export of substances enumerated in Schedule | of the Rules
is restricted to & pre-determined set of purposes as explained under
Chapter VIIA, irespective of having obtained an import certificate or
export authorisation under the other rules of this Chapter.

v.  Chapter VII indicates that the manufacture of all psychotropic
substances, including those mentioned only under the Schedule to the
Act must be m accordance with the conditions of licence issued under
the D&C Rules. Despite there being a general rule absolutely
prohibiting the manufacture, possession, transport, import inter-State,
export infer-State, sale, purchase, consumption or use of any of the
psychotropic substances which find mention in Schedule | appended
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e s,ﬁﬁﬁ@kﬂgﬁﬂﬂb thezabove activities can be-done vis-d-vis the
 substances mentiongdrin:Schedule I appended tothe Rules, provided
- such-activities are in-aceordance with other provisions of the Chapter
“which generallyzapply to-all-psychotropic substances, and for the

. limitedpurposes:mentroned-under Chapter VIIA,

vi.  The manufactire of all psychotropic substances mentioned under the
Sammw&mm mentioned under Schedule I of the
Rulcmf{pmvﬂmk_thw are ‘manufactured only for the purposes
elaborated upder/Chapter VIIA), in violation of the conditions of
licenceof manufactuieissued under theD&C Act and its rules would

amount tozasonimvention of Rule 63 ofthe NDPS Rules and thercby

Section 8-of the NDPS Actitself: In other words, due to the operation
of Rule 65;/a violation-of the-condition of licence under the D&C Act
read with its Rules' wouldipso facto tantamount to & violation of the
'NDPS-Act read with'its Rules;

vii, Furthermore, no person shall-possess any psychotropic substance,
mcluding thosexmentioned onlyunder the Schiedule to the Act for any
of the pmpaﬁrmwred by the D&C Rules, unless he is lawfully
authorisedto-pessesssuch substance for any of the said purposes
under-the NDPS rulés. Therefore, Schedule 1 substances can be

possessed only for the purposes mentioned under Chapter VIIA. All
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vili.

other substances mentioned only under the Schedule to the Act can be
possessed for the purposes mentioned under Chapter VIIA and also
for the purposes falling under the broad umbrella of “medical or
scientific purposes” as mentioned under Section 8 of the NDPS Act
The above is in addition to the fulfilment of the requirements under
the D&C Rules.

The underlying idea that resonates throughout the NDPS rules is that
dealing in any of the psychotropic substances mentioned under
Schedule 1 of the NDPS Rules must strictly be in accordance with the
NDPS Rules AND ONLY for the purposes enumerated under Chapter
VILA of the NDPS Rules. The substances not figuring undar Schedule
1 of the Rules but listed in the Schedule to the Act must also abide by
the requirements cast upon by the NDPS Rules. The difference as
regards these substances, however, is that while they may be dealt
with for the purposes enumerated under Chapter VIIA of the NDPS
Rules, they can also be dealt with for other "medical and scientific
purposes”, Whether the accused has dealt with it within the confines
of the expression “medical or scientific purposes” would be
determined on the facts and circumstances of cach case.

Therefore, the substances under Schedule 1 to the Rules are more

strictly restricled and the remaining psychotropic substances under
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2 athe Schedule-to the Act are-mare leniently-restricted. The different

levels. ins restriction could be seen as the primary reason behind

.« - providingtwo.different schedules, i.e., one under the Act and another

Il.d:__u

« under the Rules,
. Severalidecisions of'this Court including Hussain (supra); Quseph

alias Thankachan (supra), Ravindran alias John {sﬁpmﬂ'{j.—'ﬂ'mjny

oo Kimar-Kedia. (supra); D. Ramakrishnan (supra) and Sanjeev' V.

1.

1. ‘Deshpande. (supra) have held that an offence under Section'8 of the

“NDPS Act can be-made our even in respect of substifices only

.-mentioned under the Schedule to the NDFS Act-and absent: under

- Sthedule'] of the NDPS Rules. The outlier amongst these'decisions

~wasiRajesh: Kumar Gupta (supra) which was subsequently overruled

inSanjeev V. Deshpande (supra).

To say'that no offence would be-made out-in a case where anacoused

-gdeals with a substance mentioned only-under the' Schedule to the Act,

would have the consequence of rendering the entire Schedule to the
Act-useless, unnecessary and nugatory.

‘Rajesh Kumar Gupta (supra)-assumed that the prohibitory power
could: only be traced to Rules 53-and 64 of the NDPS Rules
respectively, and stated that Rules 53 and 64 of the NDPS Rules

respectively, were a genus and the ‘other rules following in their
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respective Chapters were species thereof) Therefore, since Rules 53
and 64 respectively, only related to the substances listed under
Schedule | of the Rules, it was held that the dealing in of substances
not finding a mention in Schedule | of the Rules and only listed under
the Schedule to the Act, would be unregulated by the Rules and thus,
would not amount io an offence under Section §(c).

On the other hard, Sanjeev V. Deshpande (supra) overruled Rafesh
Kumar Gupta {supra) by explaining that it 15 Section &(c) of the
NDPS Act which prohibits various activities with respect 1o
psychotropic substances and the source of this prohibitory power
cannot be attributed to Rules 53 and 64 respectively. Rules 53 and 64
are in the nature of an exception to the peneral scheme of the NDPS
Rules. While Rules 53 and 64 state that the substances under Schedule
I of the Rules cannot be dealt with in any manner, the other substances
L.e., those mentioned under the Schedule to the Act, are also regulated
under the other rules in the respective Chapters of the NDPS Rules.
However, what we understand as also being the essence of the scheme
of the NDPS Rules is that, it does not absalutely prohibit the dealing
in of the substances mentioned under Schedule I of the Rules 2s held
in Sanjeev V. Deshpande (supra). These substances figuring in

Schedule I of the Rules can also be dealt with but only for the limited
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mentjonédsayder-Ghapter VIL of the NPRSRules. This i
evident trom the re-phrasing of the NDPS Rules wtuth s atficted
b on 25.03.2015, which according to us, has n.ntclpf]gcﬂ lhfmm:lg

| SrmRabs by KON .
X% Section 80 states that the provisions'of the NDPS ‘Act:or the' Rules
made thereunder shall bevin uddiﬁan"m;'aﬁd-miﬁnﬂﬂ@ﬁ&n: of the
D&C Act and the Rules made thereuiider. THerefore! when'an offence
2 : under the- D&C Act.is made out or cair potentisly ‘be-made out, the
c accused-can also be-chiarged or prosecuted for sn-offehce imder the
NDPS Act or vize-versa: The ubjﬂﬂsmﬂit-ww?nndu both
the-lepislations ‘is-also distinct i.e./the HDPEFMHSE special law
e, O enactod 10 regulate-the- operations relating to iazcotic “dfugs-and
psychatropic substances wWith a view'to cutb and'perialise the usage of
drugs by persons for intoxisation ete,, whereas the D&C Act was
) . enacted to-prevent substandard, aduhterated and spurious drugs from
mtuﬁng@mdjﬂﬂmﬂnhaﬂd';um&tam high standards in medical
“treatment-Hence, offences untler both the enactments can also be said
tor have been cunﬂtim;bd-ﬁmﬂltanﬂﬂusly, where the circumstances so

require.
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Whether the decision in Sanjeev v. Deshpande (supra) should operate
thpr ive effect?

An overruling decision generally operates retrospectively,

91. The declaration of a statute dealing with substantive rights, by the legislarure,

is considered to be prospective unless it is expressly or by necessary implication
made to have retrospective operation. The legal maxim “Nova Constitutio
Futuris Forman Imponere Debet, Non Praeteritis" indicating that a new law
ought to regulate what is to follow and not the past, carries with it a presumption
of prospectivity and this presumption i5 generally said to operate unless the
contrary s shown by an express provision in the statute or if the retrospectivity
15 otherwise discermible through necessary implication. This i5 because such
statutes would have the consequence of affecting vested nghts, mpose new
burdens or impair existmg cbligations. Howewver, when a decision rendening an
opinion as regards the interpretation of a penal provision is subsequently
n‘l:’-.‘-ﬂ'lﬂﬂd by the decision of a larger bench, the consequence of the overruling
18 starkly different and by default, retrospective. This 15 because it 15 settled law
that the law declared by this Court is retrospective and 18 normally assumed to

be the law from the inception.
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93.

The operationof anewly eny ! Wﬂbt:bemmﬂmdwnhﬂw .

L i B O

effect of a judgment. A judgement or-decision whichiinterprets a statuie or
provision thereof dealares Wﬁw a5t should be construed
from the date.ofits-enactment. WMMt declares what the

ﬁﬂmthzma:ptmnnfﬂmcukammmWhthum
declared to be the law utmc-wmm@mﬂmym the law of
mhninmmmﬂmw%ﬁ“@:mwmmnfmm
infain and gxpound the old one”. The

judge mﬂmmaﬁ wmg is only.its discoverer.

R p——
i {mmc 11}', umww& CMFMIJNE an existing law
while overruling the intespretation dssigned o it arlier, it cannot be snid that s

new law is laid down. The wm ﬂfﬁ“’ tha,fhﬂk 0 the law itself. In

other words, it would be déemed thiaf the law was never otherwise. Herein, a 5-
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judge bench of this Court in Gian Devi Anand v. Jeevan Kumar and Others
reported in (1985) 2 SCC 683 had held that the rule of heritahility extends to
the statutory tenancy of a commercial premises as much a8 o a residential
premuses under the Delhi Rent Control Act, 1958, In light of the same, the
guestion for determination in Sarwan Kumar (supra) was whether a decree for
ejectment which was passed by a civil court gua a commercial tenancy on the
basis that the tenancy was not bentable, before the declaration of law in Gian
Devi Anand (supra), was executnble or not? By stating thal the jurisdiction of
the civil court to pass the deeree for ejectment was barred and that the decree
ubtained by the decree-holder cannot be executed owing to 11 being a nuility

and nor-est, this Court observed as fallows:

15. [..] The doctrine of “prospective overruling” was initially
made applicable to the matters arising under the Constitution but
we understand the same has since been made applicable to the

maﬂnr.r arr.;mg under :‘Iu stafutes as well ﬂndg__{bﬂigmn:_ﬂf

It mr m;r _,ﬁ:r Hu H:g.ir C‘aun to .mj- ﬂ’mt the Eﬂw laid dnw.-: by Hm.'
Court in Gian Devi Anand case {(1985) 2 SCC 683 : 1985 Supp
(1) SCR 1] would be prospective in operation. If this is to be
accepted then conflicting rules can suppasedly be luid down by
different High Courts regarding the applicebility of the law laid
dovwn by this Court in Gian Devi Anand case [(T985) 2 SCC 683 !
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2 L1985 Supp: (1 SCRlgman Dthdv-case. Such a situation.canno!

be permitied o arise: ke absence of any direction by this Cotert

. that the Wﬂw\!ﬁi Cowrtiwoild 'be prospective in

aperation, the ﬁgﬁrja;qg’ 'rdtrd by the High Court that the rule

. daid @ﬂfﬂpﬂ% sikiumedicase fTL985)-2:SCC 683 : 1985

) LS ﬂ'H?‘TI-‘L'DHH be applicable to the cases

hesditeios }ﬁe‘gﬁhﬁ#ﬁnr of thix Conrt' cannot be

C 683

Bl -.:"lw gy new low Out gni

Jeaasin force, As was obgerved

“?.’-."w;'_u; 680C 224> 2000 SCC

! & ! .'J :'5.- ii:i' - =% IHICK L] .ﬁ
' : g i ",=' o P ik } -'J'-H Fospbctive -'J gdement,
% el Jm ) '-’;::.-.:-_ -' jon oiven fo a particular

. i k .l. et .'l.'ia' f“a.-’l f

i. In Gian Devi case [(1980)

gieBy the Delhi High Court :.i:m'

ﬂw*ﬂﬂhf H"igh‘ﬂﬂurr was not
phis Cﬂnﬂ dEL'F g that i‘.ﬁ.e

L Trs e '..H_A, b
e e Lot M puE DY LS picrt. It wanla ;
¥ ' : ' BiTs 'E‘Wﬂ’ v'of the
hp the: it retation given

It e civil court had no
It was not a guestion of taking

& away the RSB bNaC i declaraiion. of faw by this Court

to thateffect’ The "fmm-tm.mmed szm'udicrmn on the basis
of 'the : mf&mretdﬁﬂﬁ: given’ by the" High Court in Gian Devi
case [ (IF:?EJ',J .f 7 ﬂLT }P?} which was sef mada by thiz Court.

(Emphasis supplied)

94, muhaddimmgtﬁ‘:ﬁﬂﬂﬂi&e temporaland retrospective effect of a judicial
demsﬂnﬂhﬂ*dﬁaﬁgﬁgiﬂwn 1ribuna'1 ‘ofcourt is bound by a highet court's

decision onithe pﬂiﬂt.lq,[sgyt;mptnﬁﬁ'p of wlﬂ:ﬂlﬂ it'is declared either prior
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to or subsequent to the order which is sought to be called into question by a
party, this Court n Assistant Commissioner, Income Tax, Rajkot v
Saurashtra Kutch Stick Exchange Limited reported in (2008) 14 SCC 171
stated that a judicial decision acts retrospectively by placing reliance on the
Blackstonian theory. According to this theory, it 13 not the function of the court
to pronounce a “new rule” but to maintmn and expound the “old one",
Therefore, if the subsequent decision alters or overrules the earlier one, i
cannot be said to have made a new faw. The correet principle of law is just
diseavered and applicd retrospeclively. In other words, if in a given situation
an earlier decision of the court operated for quite some time and it is overruled
by & subsequent decision, the decision rendered subsequently would have
retrospective effect and would serve to clarify the legal position which was not
clearly understood earlier. Any transaction would then be covered by the law
declared by the overruling decision, The overruling is generally retrospective
with the only cavent being that matters that are res judicatae or accounts thal
have been settled in the meantime would not be disturbed, The relevant

observations made by this Court are reproduced hereinbelow:

35, In our judgment, it is also well sertled that a fudicial decision

acts retrospeciively, According to Blackstonian theory, if is not
{1 urt o pronounce a "new rule™ but to

maintain and expound the “old one”. In other words, Judges do
nat make law, they only discover or find the correct law. The luw
has always been the same. If a subsequent decision alters the
carlier one, it (the later decision) does not meke new law, It only
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(Emphasis supplied)

b.  The inmlﬂﬂl tn"m.t!u the decision prospectively applicable or the
-pptlminn rﬁf the . doctrine of “prospective overruling™ must be
C mﬂﬂ]m.;

95, Resorting to the doctrine of “prospective overruling” is therefore, mcxcul;ﬂun

:) to the normal rule that a judgement or decision applies retrospectively and to
C’ the general mle of doctrine of precedent. The application of the doctrine is
hlﬂd'ﬂn-.ﬂ# ]ﬂlﬂ@uph}rtha-t “The past cannot always be erased by a new

Judicial declaration™. 'i‘hal the Eu-urt can contemplate giving prospective
application to a law declared by it, stems from the premise that the Court is

neither required to.apply a decision retrospectively nor is it prohibited from

applying it .retrospectively, The merits and demerits of retrospective or
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prospective spplication s examined and the docirine is -applied wherever
appropriate and necessary, This is precisely why the express declaration by a
court that its decision is prospectively spplicable is a requisite condition
Prospectivity as a concept cannot be considered to be inhered n all situations
since the intention to attribute prospectivity to & decision must be limpid and

clear. The same has been reiterated in a catena of decisions by this Court.

That there is no prospective overruling unless it 18 so indicated expressly and
in the clearest possible terms was laid down by this Court in P. V. George and

Others v, State of Kerala and Others reported in (2007) 3 SCC 557,

“19. It may be true that when the doctrine of stare decisis {5 not
adhered to, a change in the law may adversely affect the interest
of the citizens. The doctrine of prospective averruling aithough is

29. Moreover, the judgment of the Full Bench has attained finality.
The special leave petition has been dismissed, The subsequent
Divivion Bench, therefore, could not have said as fo whether the
law declared By the Full Bench would have o prospective
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‘!’?*.h-ﬂ.u#hﬂ decision of this Court in- B.A. Linga Reddy- nnif?ﬂthbrtv.
Karnataka State Transport Authorigyand Others reported in ﬂﬂiﬁﬂ"ﬁﬂ?
: ilﬁl;wu reiterated that in the-absence of a declaration that thtﬁu‘:iﬁnn would

% wmuuvﬂy. it must be given retrospective eﬂ'm 'ﬂm relevant
nhm are as thus:

“34, The view of the High' Court in Ashrafilla f

. SRTC'v. Ashraficlla, Writ Appeal No. 403 of 1988, order dated 21-

" 7-1988 (KAR). For order, see Karnataka SRTCv, A:hrq'i.:ﬂa

Khan, (2002} 2 8CC Sﬁﬂ at pp. 56566 pmw 3] has henrmmd

'C byﬁ&&uﬂ (e deginion 32 o l"- 14, l.- ”-ri-"'! £h |lr.
S [ R DR R ..l'J.J:l'.I i. L E l.'”-" R;?Ir'lm-#

iy i s o i : w | i "
LIRS CONE- O réverEsal gl e udpment: I‘;: L IE A
s By [ y =, " i 4 el

j . :

: 35. dn Ravi 8. Naik v. Union of India [1994 Supp (2) SCC 641] , it
has:been laid down that there is retrospective operation of the
decision of this Court. The interpreétation of the provision becomes
effective from the date: of enactment of the provision In MA.
Murthy v. State of Karnistaka f(2003) 7 SCC 517 : 2003 $CC
(L&S): 1076}, it was-held that the law declared by the Supreme
Court s normally assimed to be the law from inception.
Prospective aperation is only exception to this normal rule. [..]"

(Erophasis supplicd)
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98, In yet another decision of this Court in Manof Parihar and Others v. State of
Jammu and Kashmir and Others reporied in (2022) 14 SCC 72, where the
bench comprised ofone of us (J.B. Pardiwala, 1), it was opined that the doctrine
of prespective overruling must be exercised in explicit terms and therefore, the
law declared by this Court would have a retrospective effect unless stated

otherwise. The observations are reproducad as thus:

w IHP P‘ Grm'gr v, .S'Lme af Kemh{PF
George v, State of Keraln, (2007) 3 SCC 557 : (2007 1 SCC
(L&S) 823] , thir Court held that “the law declared by a cowrt will
have retrospective effect, iff mot otherwise stated (o be 5o

spevifically”,

27. This Court was conseious of the fact, ay could be seen from
para 19 of the Report in P.V, George [P.V. George v. State of
Kerala, (2007) 3 SCC 557 ; (2007) 1 SCC (L&S) 823] , that when
the doctrine of stare decisis (s not adhered to, a change in the law
may ddwrse{v dﬂftr the interest -:rf i‘hr citizens, Er-r! J'LLH LﬁiLCﬂ.E‘t

(Emphasis supplied)
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to the application thereof,

99;" Prospective: Oveiruling which was! initially & doctrine fariliar to American
Fufisprudence vwas applied by this Cout for the first tinie in C. Golak Nath and
~Otlers v, Srare'-af-wﬂﬂmﬁi}-ﬁﬁ@iﬁﬁ%ﬁﬂm SC 1643, By
setfing out certain limits for the apphcaimngfith;a;dﬂgﬁme, it was laid down
that the doctrine of prospective mrmu]mg*m he‘ invoked only in matters
; :Q arising under the Constitution; that it could bc apphadonly by this Court since
it s the constitutiona) juvisdiction o, declass e law binding on all courts in
the country; and that the scope of the mtrua:nm'n uﬁ_arraﬁﬂn of the law which has
| been declared in supersession of itaﬁ-ﬁ:liﬁhdé:is'im{s}-wmid be left to the
3 (’ Court’ sdmcrﬂﬁml to be mnﬂdudmagqrdnma \‘Imi:rth&jumnu nf‘ the cause or
matter bafore it. Over the period oftime, thmilhr:mu:lm been extended to the
imcrpfeatatim-nt‘..b':dlmrj-atnm::;ﬂy{qll,@qh;mg'm,.the.dncuine has also
b t been applied in simﬂhﬂns_r%?hﬂmn&cmmha&ﬁnihwnh the issue or the
question. of law for {he first time.-Therefore, it can be said that case-law
trajectory Im_s seen both ' the prospective dﬁf.:lnmuﬂn and the prospective

overruling of l&ﬁr.

100, This Court in’ .ﬁqﬁu‘{mﬁ”ﬂw Wﬁmﬂﬁpuﬁd in (1999) 3 SCC
362 elabpxttg.-ﬂ nn the ‘redsins w];mhmemsﬂtute tha}ruﬁpc:qw: declaration of
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law by this Court, by stating that the object would be to avoid the reopening of
settled isstes, to prevent the multiplicity of proceedings, to curh uncertainty in
law and thwart avoidable litigation. Tt was stated that, on the application of this
doctring, it 1s deemed that al] agtions taken contrary to the declarution of law
but prior 10 the date of the declaration, are validated. The subordinate forums
which are legaily bound to apply the declaration of law made by this Court are
also required (o apply such a dictum to cases which would arise in future only.
The pertinent observations made in the decision are reproduced hereinbelow:

“4. We are unable to agree with this view aof the Tribunal, Jt 15 to
be noted that the prospectivity given to Sabharwal case [(1995) 2
SCC 745 ; 1995 SCC (L&S) 548 ; (1995) 29 ATC 481] was
abviously on the ground that there was a doubt in regard to the
position of law until the same was clarified by this Court
in Sabharwal case [(1993) 2 SCC 745 - 1995 SCC (L&S) 548 .
(1995) 29 ATC 481] | The decision of the DPC was taken in Jung
1993 much prior fo the judgment in Sabharwal case [(J903) 7
SCC 745 : 1995 SCC L &S) S48 : (1993) 29 ATC 4817 | It is only

5. The pr tive declaratio wisad Hove g
Apex Court to avoid reopening of settled issues and to prevent
mudtiplicity of proceedings, It ix alyo a devise adopted fo avoid
uncertainty_and _avoidable litigation. By the very object of

prospective declaration of law, it is deemed that all actions taken
cantrary to the declaration of law prior to its date of declaration

vali 5 i ne in th ublic in
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instantioans, W : 1
authority being prior,to the judgment:it Eabimmﬂi case [{1993)
2 SCC 745 1995 SCCHHEH-SH87 (1995) 29°ATC 481] we are
of the opinion that the Tribioigl was in error i applying this
decision. Farrrhisﬂmm#ﬁﬁ'ﬁmhnpéﬂb’m&e’ and are hereby
allowed; setting aside the. ordérs and’ divections made by the
Tribunal in Osds Nos | 386 of 1994 antd 961 of 1995."
) i (Enfbhasis supplied)
10X However, partly differing from thetintérprelaion given in Baburam (supra),
the Constitutional Bestchiofliis:CouttiitSdnraiya Organics (India) Lid. and
Another v:-State: of WP+ andSAnaIbEy Fegorted in (2001)'S SCC 519 had
\ C clarified that tht-app!iﬂatianiﬂﬂ’thtfﬁiﬁiﬁ&' of praspective overniling would
not have the-effectof validating snlinvalid taiv THerein, initially, a seven-judge
bench of this Courtiin wm@mm and Others v. State of
) ULP. mmmmﬂn&uﬂmrﬁﬂﬂﬂﬂ}hﬂdmﬂ&mwsmm of State
enactmerits permitting thﬂ'-hw-‘ﬂf?ﬂﬁttﬂmy‘-m“&kﬁ form of vend fee must be
struck dowan pm&pﬂmvhhﬂﬁ'ﬂm:ihu‘ﬁhm ofi 1&5 Juﬂgmmu e., from 25.10.1989,
There was," however, smn:imnﬁmmn o whr:ﬂltr'thc ‘State was entitled to
collect the taxes in respect of |.he period pnnr t0.25.10.1989 or not. As per the

majority; pmaptama*wcrmﬂim,m:ﬂ%ﬂﬁu t:rnnnnlngy 15 only a recognition

of thﬁpnmpk-thnwhbv:nurt moulds the'relief ¢laimed in order to meet the
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justice of the case, more particularly justice not in its logical but in its equitable
sense. Prospective overruling could be seen as 2 method which was evolved by
the courts to adjust the competing rights of the parties so as 1o save transactions,
whether statutory or otherwise, that were effected by the earlier law. Therefore,
it was held that it would not be right to say that upon applying the doctrine of
mospective overruling, an invalid law has been held to be valid during the past
perind. All that is done is that the declaration of invalidity of the legisiation is
dirscted to take effect from a future date, In the facts of the case, il was
elaborated that what was intended was that the status quo as on 25.10. 1989 be
maimntained ag regards the actual payment or levy concemed. Hence, what had
pone into the coffers of the Government with or without any strings attached,
was (o remmain with it and what was not received was also not 1o be later realised

by the Government. The relevant observations are reproduced hereinbelow:

mgulds the veliefs claimed to meet the justice of the case — justice
ot i it Iogical but in it equitable sense. As far as this country i
concerned, the power has been expressly conferred by Ardele 142
of the Constitution which allows this Court to “pass such decree
ar make such order ay is necessary for doing complete justice in
any cause or matter pending before it". In exercise of this power,
this Court has often denied the relief claimed despite holding in
the claimants’ favour in order to do “complete justice”.

28. Given this constitutional discretion, it was perhaps
unnecessary o resort 1o any principle of prospective averruling, a
view which way expressed  in Narayanibai v. State  of
Maharashtra [(1969) 3 SCC 468] at p. 470 and in Ashok Kumar
Gupta v. State of UF. [(1997} § SCC 20] ; 1997 SCC (L&S]
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36. It isstrue thatithe-effect of ‘a legislation without legislatme
competence ir that it .is mon est (See Behram Khirshid
Pegikaka v, State of Bombay [(1954) 1 SCC 240:: AIR 1955 SC
123 : (1955) 1 SCR 613) at SCR pp. 652, 653, RM.D.

lav Uiton of India [AIR 1957 5C 628 ; 1957
SCR:930] at p.' 9R03M:P: V. Sundararamier & Co. v. State of
AP [AIR<1 D58+ ﬁ.’i‘l#ﬂ' “F9S8-8CR 1422) at SCR p. 1468
and Mehendra: Ead Jathi v Stire of U.P. [AIR 1963 SC 1019
1963 Supp- (1} SCRV12)-ar SCR pp: 937-41 )
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37. Nevertheless a law enacted withow! legisiative competence
remains on the statute-book till a court of competent furisdiction
adjudicates thereon and declares it to be void. When the court
declares it to be void it is only then that it can be said that it is non
est for all purposes. In Synthetics and Chemicaly case [(1990) i
SCC 109] the invalidity of the provisions was a declaration under
Article 14] of the Constitution. It was for dping complete justice
that the court in exercise of its jurisdiction under Article 142
MQHM ﬁggﬁ;ﬁ in such a way as to give effect to its declaration
prospectively, It is not possible to accept that such an order of
prospective pverruling is contrary to law. An invalid law has not

¢ v il _that_has _happened is _that the
declaration of invalidi the lepislation was di to_take
effect from a future date.

(Emphasis supplied)

102, In & concurring opinion, Ruma Pal, J., while responding to the argument that
the court cannot breathe life into a dead or invalid statute up to the date of its
judgment hy subscribing lo prospectivity, stated that such a confention
procesds on @ mmisunderstanding of the effect of prospective overruling. It was
opined that when the doctzine is applied, the Court must not be seen to be
authorising or validating something that had been declared to be illegal or void,
nor must the decision b construéd as imbuing the legislature with competence
to impose the levy up until the law was declared fo be invalid. The relevant

ohservations are as follows:

"43. One of the arguments of the appeilant as noted by my learned
brother was that the Court in Synthetics case [(1990) 1 SCC 109]
by resarting [o prospective overruling had in fact sought to uphold
a law up to the period of the _.ruﬂ'gmmt which law had held tn have
heen passed without competence. [t is submitted that the finding

that .‘Jf:e States m:-e_:m; ﬂgm fo levy tax on mduﬂrmf a@
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' 'Iba&n ; piaﬂen‘ on ﬂu' dsr:rswn nf r.i:u' E‘aurf in Prem E'Imna' _
. Gargy. Excise Commr., U.P. [AIR 1963 SC 996 : 1963 Supp (1)*
SCR 885] and Supreme Court Bar Assn, v. Union of India [(1998)
48CC409] .
2 bem:ﬂafagmm&h .mrmd in my !zamea* bm:her.s judgmenr “hy
'c, prospective overruling the court does not grant the relief cfmme.:f .
swnﬂﬁ'&r hﬁlﬁ‘ﬁlg inthe, cl‘mmaﬁ 5 ﬁw n gh_.gegggﬁ gﬁg g .
£ (Briphissle suimliad)

103. Therefore, the court-does not make legal, something that i¢ illegal, for the past
period by inveking«the doctrine of prospective overruling: On the- contrary,
upon giving «due consideration to what has been expounded in Somaiya
Organics (supra), it is clear that the idea behind the invocation of the doctrine

1$ to meet the justioe of each case.in the:most practical and equitable sense, In
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addition to this, the doctrine also seeks to adjust and balence the competing
rights of all the parties involved i.e., parties who on one hand, had acted solely
on the basis of an mvahd law or an overruled decision and altered their
respective rights and positions. and on the other, the parties who had brought a
suscessful cage in establishing that the law or decision which existed in
operation was invalid. To prevent the chaotic unscrambling of acticns done in
the past, a middle-ground is reached by postponing the decision declaring the
invalidity to a particular date while keeping in mind the larger interest of doing
complete justice, That ensuring “complete justice” in the most equitable way is
the true essence of the doctrine is also evident from the fact that this Court also
has, on several occasions, prescribed the limits of retroactivity of the law

declared by it.

104, Such & demarcation of the limits of retroactivity was done in Kailash Chand
Sharma v, State of Rajasthan and Others reported in (2002) 6§ SCC 562,
wherein the issue was as regards the grant of bonus marks in the recruitment
process for Primary School Teachers in Zila Parishads golely to spplicants
belonging to the distnet and rural areas of certain specified distncts and,
whether the same would be violative of Articles 14 and 16 of the Constitution
respectively. By relying on the Full Bench decision of the High Court dated

21,10.1999 rendered in Deepak Kumar Suthar v. State of Rajasthan reported
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it T-.'if'&;f;in--'ﬂ@ﬂ\] 2 Raj, LR £92(FB),.the impugned FulliiBench ‘dcision- dated
* 18.11,1999 and another impugned Division Bench decision.of'the High Court
reiterated - that, providing, any form of advantage or weightage in public
‘employment in any State service, would not be permissible on-the gmmd of

place of birth or residence or, on the ground of being a resident of an urban area

or rural arca. ‘This Court while-agrecing with the impugned: decisions had

observed thatthe legality.of the selection process which'includeéd the addition

% - of bonus marks could not have been seriously doubted eitherby the appointing
muthorities. or by, .the. candidates; in view: of the judicial-precedents which

- operated at the relevant time: A cloud of doubt was-cast on the said practice

only at a time when the selection process was completed and the'results were

"(.,: .. declared or about-to-be declared. Therefore, under such circumstances, it was
' considered proper to apply: the impugned judgment dated 18.111999 rendered
by the Full Bench of the High Court:prospectively. Such a-recourse was also

% considered appropriate considering thatnone of the appointed or selected
. candidates. were made parties 1o the respective writ petitions before the High
Court. Therefore, this Court thought fit to-not implement: the-Full Bench

decision of the High Court, which treaded ainew. path; (o the detrimient of the

candidates who were-already appointed. With a view to-balance the éompeting

claims, the relief was confined only to the petitioners who were affected by the

grant of bomus ‘marks and. who had moved the High Court on or before
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17.11.1999, Therefore, the uppointments made on or after 18.11.1999 was
subject to the claims of the writ petitioners i.e., if upon a fresh consideration of
the candidature of the writ petitioners as against those candidates who were
appointed on or afier 18.11.1999, the writ petitioners were found to have had
superior merit, they would be offered appointments even by displacing the
candidates appointed on or after 18.11.1999, if necessary. In other words, only
for the petitioners who had moved the High Court prior to 18.11.1999,
retrospective bene[l of the Full Bench decision was given. Otherwise, the
appointments made up to 17.11.1999 were not to be reopened or reconsidered.
However, the aforesaid relief was tailored with a clear disclaimer that it was
moulded in view of the specia] facts and circumsiances of the case and while
acting within the jurisdiction conferred upon this Court under Article 142 of

the Constitution. The relevant observations are reproduced hereinbelow:
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not so mugh on’ I.Fmsquasﬂan wﬁathﬂr ‘the' writ petitioners ‘were
legally bound to implead all the: aandﬁﬂﬂrﬂ selected/appointed
during the pendency of the petitions having regard to the fact that
they were ehalienging thé Hotification or‘the policy decision of
general application, but, we are taking :ﬁwﬁmr into consideration
to lean towards the wwnfﬂm.ﬂ:g’.‘i‘iﬂﬁ ihait its fusdgment ought

to be applied prospectively, even tf"r“n'e mm impImdmenr is noit a
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1. The claims of the writ petitioners should be considered

afresh in the light-of thix jutgrsént Vis-a-vis the candidates

o 1) _ appainted on or after 18-11-1999 or those in the select list
R who are yet to be appointed, "On such: consideration, if
{: those writ petitioners are found to have superior merit in

case the bonus miarks of 10% and/or 5% are excliided, they
should be offered appointments, if necessary, by displacing
the candidates appointed on or.after 18-11-1999,
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(Emphasis supplied)

105. Therefore, the birth of the doctrine of prospective overruling, although not

mdigenons to India, yet has been well entrenched in Indian jurisprudence, Asa
default rule, any judgment deciding a question of law would be retrospective
and would apply 1o the factual situation in the background of which such a
decision 15 rendered. However, it is onty when the hardship is too gresl that
such a retrospective cperation 8 withheld. Broadly, the doctrine has been
applied in order to not unsettle everything that was undertaken in the past cither
on account of an existing law/rule or a decision of the court. The object is lo
ensure a smooth transition of the law and not disturb matters that have atiained
finality. Time and again, it has been reiterated that prospective averruling 15 an
accepted doctrine as an extended facet of stare decisis. The doctrine has been
invoked under scveral different subject-matters, for several reasons, each

unique to the facts and circumstances of particular case.

106. [n Managing Director, ECIL, Hyderabad and Others v, B. Karunakar and

Others reported in (1993) 4 SCC 727, a constitutional Bench of this Court was
concerncd with whether a delinquent employee is entitied to a copy of the

enguiry report of the enquiry officer, before the disciplinary authority takes a
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someone other thmihﬁ-daﬁﬁ:phpa:y.aulhuntyr: By declaring that such a ngh_l is
available to the delinguent employee and the same being denied would amount
to depriving him of reasonableiopporunity-and violate his rights under Articles
14 and 21.of the Constitution fespectively, along with the principles of natural
Justice, Ihh-ﬂﬂm-wrﬂﬁéhim-ﬁéﬂai& Court in' Union-of India and
Others v. Mohdi Ramgon Riginweported in(1991) 1 SCC 588. Mohd, Ramzan
Ehan- (supra) contained sa%idéelaration that its decision would apply
prospectively e, mwdm%nﬁﬁmmm&aﬂw the date of its decision
on 20.11.1990: In-other words, theilaw 14id down in Mohd. Rumzan Khan
(supra) was not- applicable to-{he orders’ of punishmient passed before the
aforesaid date nuhuiﬂwhﬁding the fact:thiat the proceedings arising out of the

same were ]:-E-Eding' LCOUTISE; Enﬂﬁ#—thﬁidat& Such pending proceedings
were to hﬁmdﬁmmwﬁammm Ee-law pmnlcﬂt prior to the said date.

(" 107. While holdingso, it 'ﬁ-'.‘&!z.ﬂﬂlﬂtﬂ.tht&i‘.mm&ﬂn mﬂkl: the law laid down by tbr:-m

- Wﬁiﬁ mmrmmmﬁmpnmwwam of settlad positions, to

prevent adm:.mmtm:' Blaﬁ&aﬁ&ﬁmt% ends-of justice. The law on the

mbguql-.hemgma state nf'-rﬂimwj_amﬁlmnf_ﬁ;tw that was-emphasized to a largs
ar

extent.. In B, Karunakar (supra)y the authotities all over the country had

proceeded on the basis that-there Wasnbericed to furnish a copy of the report of
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the enquiry officer to the delinquent employee and innumerable employees
were also punished as & result of those proceedings. There were some cases
wherein the orders of punishment had become final and in some athers, the
matters were pending in courts at different stages, Reopenmg all those
disciplinary proceedings would have resulted in grave prejudice to the
administration which was considered as far outweighing the benefit which
would potentially accrue to the employees concerned if the disciplimary
proceedings were allowed to be disturbed. Therefore, on a holistic perspective
and giving duc regard lo both administrative realily and public interest, it was
considered necessary that the prospectivity given to the decision i Mohd,
Raimzan Khan (supra) not be disturbed The relevant observations of the

majarity opinion are repreduced hereinbelow:

Mmmmmmmm In this r:annmrwﬂw may
refer to some well-known decisions on the point,

. Indeed, it is contended on behalf of the
appellants/petitioners before us that the law an the subject is not
settled even Gl this day in view of the epparent conflict in
decisions of this Court. The learned Judges who referred the
matter to this Bench had also taken the same view We have
pointed out that there was no contradiction between the view taken
in Mohd, Ramzan Khan case [(199]) 1 SCC 588 : 1991 SCC
(L&S) 612 : (1591) 16 ATC 505] and the view taken by this Court
in the earlier caxes and the reliance placed on K.C. Asthana
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O ‘f.f'fﬁ fod Since thé-said decision made the

i'e:w express i ’%”T‘:u ve i eperation the law laid down there will
appiy an&gb::ﬁq.ra ovders of punishment which are passed by the
: yafier November 20, 1990, This' is so,
3 I.he nﬂlmule relief which was granted there which,

—:' Y pmg : ep. ummm No order of puniskment
C pm&éb&_ﬁmﬂmr g‘aie would be challengeable on the ground that
; - Iﬁer&ﬂadpn‘. faillresto firmish the emquiry report'to the delitiquent
- —employee. . :prm:eeefmgﬂ pending in courts/tribunals in respect
of arders.pfipn mbmm passed:privr to November 26, 1990 will

have to -EJE #Ecﬁsdﬂﬂcarﬂ‘iug to the law that prevailed prior to the
-said da weto the lawldid down i Mohd. Ramzan
Hmn ﬂﬂse fﬁﬂﬂ 1:SCC 588 ;: 1991 SCC (L&S) 612 ; (199]) 16
- {( ATC 5057 This.isiso: notwithstanding the view taken by the
d:_ﬂ'zrm; ﬁemhﬁ nf irhe Central Administrative Trilumal or by the
. HighGourtsiorbpthis Cownrin® K. Vashisht case {1993 Supp (1)

Scc 43*! 15'93 SCC (L&S) 153 (1993) 23 ATC 444 (11)] .

L TF

e S m v pafinalawhite other cases are
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EE_LEEELEE.EEMILHEHEE we .'min‘as abr:w:.
(Emphasis supplied)

108, The munonty opimion rendered by K. Ramaswamy, 1., also illustrated the

circumstances and the potential reasons due to which the dectrine of
prospective overruling may be resorted to. Tt was opined that under
constitutional law, relrospective operation of an overruling judgment is neither
required nor prohibited. The decision s regards retmospectivity or prospectivity
must depend on the facts and circumstances of each case, as also the nature and
purpose which the overruling decision seeks to serve. Other relevant factors
which must be taken account of include the justifiable rehance which has been
placed by the administration on the overruled decision, tl!m.!I ability to effectuate
the new rule adopted in the overruling case without doing injustice and whether
the likelihood of its retrospective operation substantially burdens the
administration of justice. Prior history of the rule in question, s purpese and
effect and whether the setroactive operation will mccelerate or retard 1ts
operation are also significant considerations. The relevant observations are

reproduced as thus:
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. retrospectively, to the:past. trangactions or prospectively’ to'the
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(Emphazis supplied)
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109, Following the spirit of the discussion in 8. Karunakar {supra), this Court has
invoked the doctrine of prospective overruling only when it has been
appropriate and absolutely necessary to do so. In K. Madhava Reddy and
Others v. State of Andhra Pradesh and Others reported m (2014) 6 SCC 537,
it was observed that the doctrine of prospective overruling was a rule of judicial
craftsmanship laced with pragmatism and judicial statesmanship which intends
to serve a5 an useful wol, ensuring the smooth transition of the operation of
law, without unduly affecting the rights of the people who acted upon the law
which existed or operated previcusly. In the facts of the case, it was observed
that the reversion of the petitioner to their parent cadre was bound to have a
cascading effect which would prejudice several persons who are not even

parties before the Court. The relevant observations are as follows:

xx X xex

22, [..] Such being the position reverting these officers at this
distant point of time, fo the posts of Senior Stenographers in their
parent cadre does aot appear [o us lo be either just, fair or
equitable especially when upon reversion the State does not
propose to promote them fo the higher positions within their
zoneleadre because such higher posis are occupied by other
officers, mast {f not all of whom are junior to the petitioners and
who may have lo be reveried to make room for the petitioners g
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24, In the resul, we allow these appeals, set-aside the orders
passed by the High Court and hold thatwhile GOMs Nos. 14 and
22:have been rightly declaved:so beultravirés: of the Presidential
Ordeér by, the State Adminisieative Tritunal, thessaid declaration
shall not affect the: promiotions. M@w%ntﬁmﬁﬂ on' the
basis of _the . said ~GOMs . prior* 1o ’?—H-L’MI ‘the date
when Jagannadha: Rao (V. Jagannadha - Ruoa. State of AP,
(2001) 10 SCC 401 + 2002 SGE (L.&S) 872] wais decided by this
-Court. The parnes' are left to bear théir own cmh' -

(Emphasis supplied)

110, On the other band, in Justice Chandrashekaraiah (Retired) v. Janekere €.

(; Krishna and Qthers reported in (2013) 3 SCC 117 while holding that the
a;:;pninn:msnt of the Upa-Lokayukta made in the nhsanu.uf any. consultation

with the Chief Justice was void ab-initio, the Court refused to epply the

principle of prospective overruling to save the appointment in question, It was

U

stated that there was no overwhelming reason to save the appointment from
attack and the defence that such were the appointments made in the past would
be of no avail since ﬁm@ because a wrong had been committed severs] times
in the past, would not mean that it must be allowed to persist, otherwise the
wrong would never be corrected. The relevant observations of this Court are

reproduced hereinbelow:
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“136. It was submined that the praociice followed for the
appointment of the Upa-Lokayukta in the present case is the same
or stmilar to the prachice followed in the past and, therefore, this
Cowrt should not interfere with the appointment alveady made. If
at all interference 15 called for, the doctrine of prﬂspgcnut?
overruling” should be applied,

157, I am not inclined 1o amup: .!:‘:.il;-.er maa.:e.-n‘inn Mgmw

WMMMMM As nfm:df hﬁf-'i
in the absence of any consultation with the Chief Justice, the
appointment of Justice Chandrasheraraigh as an Upa-Lukayukty
is woid ab initio. However, this will not affect any other
appointment already made since no such appointment is under
challenge before ug."

(Emphasis supplied)

111, Yet another decision of this Court in Union of India v. I.P. Awasthi and Others
reported in (2015) 17 SCC 340 took the view that it would not be appropriate
to apply the doctrine of prospective overruling when a large number of parties
are not affected. The doctrine was stated to have been evolved to avoid
confusion in matters where a large number of parties have seitled their affairs
on account of the overruled law. Since larger public interest was not involved
in the facts of the case, this Court refrained from applying the said doctrine and
struck down the amended rule retrospectively. The relevant observations are

reproduced as thus:
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down_reétre :iwﬁ o which it was amended,
Second, the-doctrinenfprime H’_I?Hmwhr!g pertaing only to the
powers of this' Court. A.s' ﬂ:r as CAT is concerned, we doubt that
there'is anysuchdoetring.avpilableyfor exercise of iis powers. For
both reasons, we declinie the ;-;‘Hggaﬂiﬂﬂ made,"

{Emphxm supplied)

112, In Union of India and Another v, Ganpafi Eﬂkm Private Limited reported
in (2023) 1 SCC 315, it was iu::il_:lur.:tljr;l_:x};lﬂainp& that the application of the
doctrine is only a limited exception and must be resorted to when substantial
actions have been undertaken under the igjaralid laws such that going back to the
original position wolild be next to impossible and observed as thus:

“66. At this stage, we may only note that when a court declares a

low as unconstititional, 'the” effece. of the same is that such a

declaration would' m:dw 1&9 J'aw not fo. exist in :.ﬁ.-.' In-w books
ﬂ:me ity ‘inception.’ Jt i ]
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(Emphasis supplicd)

113, Therefore, it 15 elear as a noon day that the invocation of the docirine of

prospective averruling or the attribution of progpectivity to & decision must not
be resorted to in a routine manner without the Court satisfying itself that the
circumstances demand such a solution, both to do complete justice to the matter
at hand and aiso to reoriant the law in the ripht direction without ereating
widespread chaos and disruption. By emploving the doctrine of prospective
overruling, the matier pending before different forums would still be governed
under the old law or the overruled decision. In simpler words, the pending cases
would not be affected by the new declaration of law. In the absence of this the
Court applving this doctrine, all pending matters and future cases would
automatically and inescapably be governed by the law declared in the
overruling decision. In certain yituations, it might be preferable on a holstic
consideration of several competing interests and factors to invoke the doctrine
of prospective overruling and therefore, it could be said that the ambit of the
doctrine is co-cxtensive with the equity of 2 situation to prevent the intrusion
mto matters which have already been settled or have attamned fimality. The
principle involves giving effect to the new law [nid down from a prospective

date, ordinanily from the date of the judgement of the overruling decision.
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114, Enmhu:pmﬁnmtquesﬁbﬁ-ﬁr" fhepiiépose ofour discussion would be, whether

the prospective: npm;mﬁﬂ&’p«*gmmmr decision delivered in the past can be

.decided suhsmﬂy?]?ynﬁﬁﬂntuumh which is concerned with the same

question of law, ”eapmﬁiﬁ-lifﬂ'f}x:&qﬁﬁﬁrﬁmm decision is silent on the question
ufpmspcﬂuvﬂywwtmﬁﬁﬁdy 'ﬁ'h&rt has been some debate as to whether

_-}c this would amsunt to & r;:mﬁflr%f the 'said' decision under a non-review

jurizdiction, o '! e

GV Ukion of Il ind Othérs repored

115, InSnnrﬂﬁF’Eﬁ*ﬂﬁim D) i

C (200495 SCO 618 iconstiutidnalBench ofthis Court desided on the issue of

the temporal upe_m_'ﬁnn' i:rf ajndmm Ialrcad:-,r declared. Here, several

applinaﬁﬂmf.wer&ﬂ!?ﬂ see'ldihg?’cﬁrﬁimnnns and directions for implementing
:) the judgment ofa Gm:dma-:cB?mh of this Court in Sawrabk Chaudri v, Union
C of India reported in{.Iﬂ[lE}!:l 1' SCC 146 which concluded that for post-graduate
(PG) sidmission to miedialictlichs, the sll-India quota must be increased from
25% toS0%. Thic afdresaid decision was rendered on 04.11,2003 but was silent
both onwhether it would Be applicablé to the process of admissions which had
already commenced orifdt would have prospective application. In a majority

opinion, it was declared that the judgement of the Coordinate Bench in Saurabl
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Chaudri (supra) delivered on 04.11.2003 wnu]d:h: implemented prospectively
from the academic year 2005-06 since the entire admission procedure for the
academic year 2004-05 was already planned on the basis of the 25% all-India
guota. However, S.B. Sinha, ] n his minority opinion was of the view that the
decision must be implemented from the academic year 2004-03 itself smce the
cxaminations were conducted much afier the rendition of the judgment on
04.11.2003 and any action taken confrary to the decision thereto must be
considered to be taken by the appropriate authoritics at their own peril. The

relevant observations made hy this Court, in its majority vpinion, is as follows:

6, Accordingly, it is directed that the allotment of seats under the
all-India quota, the process as to whick haod commenced pursuant
to the advertisement dated [6-9-2003 shall remain confined to
15% only. [...]

(Emphasis supplied)

116. §.B. Sinha, 1., in his minority opinion had agreed with the general proposition
that the declaration of law by resson of a judgment may affect the rights of
parties retrospectively. Having said so, he expressed serious doubt as ©
whether a Constitution Bench can modify the judgment of another Constttution

Bench for the purpose of declaring the former to have prospective effect, even
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i e

;uménﬁ%ﬁﬁﬁﬂrﬁphlﬂiwm hﬁ,npmmn;wnuld nnlyha apprﬂpmt: :Iurmg

< . ot "Jyﬂsﬂlanmﬁ mvﬂmﬁu'lf adifferent view than thenn:
i'-- , e i .

mwfmlmﬂgnmm 18 sought'to be taken, t]:an it is the review

umdmtmmn.dnuh st be invoked. S.B. Emha.l went on to observe that if

C Eﬁmme fﬁﬁm vear 2005, The miwmn ﬂbmnrahum are as follows:

"20; By reasonof ajudgment, as is well known, a lawis declared.
Declargtion-of such law-may affect the rights of the parties
- retrogpectively. Prospective application of a Judgment by the court
,-} st herefore; be expressiy stated.[...]

(: XXX XX X%

32. A tatutesis-appived prospectively only when thereby a vested
ar mtqwaf wight -i5. ‘token-away and not ‘otherwise. (See 8.5,
Eai‘a v B.D. Sardana msrp::: 8 EE’C.‘F.?I} ) Mum
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Rmaw 4:! rhcudgmmr cannol ﬁf grmmd in :he gwrb
of a clarification. (See Delhi Admn. v. Gurdip Singh Uban [(2600)
7 SCC 2967 )

35. Furthermore, an order of review or modification of a judgment

should not also ordinarily be passed at the behest of the applicants
wha are not parties to the writ petition. [, |

17, Application for clarification/modification filed by the Union of
India is based on wholly wrong premise. A judgment, as is weil
krown, must be read as a whole. So read it i evidemt that
declaration of luw has clearly been made therein. There does not
exist any ambiguity réguiving clarification,

38 Therefore, I respectfully dissent with the opinion of Brother
Lahoti, J. I am of the view that no case has been made owt for
applying the judgment in Saurabh Chaudvi [(2003) 11 SCC 144]
from the academie year 2005, "

(Emphasis supplied)

117. Tt must be noted that the majority opinion in Sauwrabh Chawdri (supra) which
was inclined towards declaring the previous judgment prospectively applicable,

was given when several [As were filed sesking clarifications in or modification
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o thrjp&gﬁmw.thmh.malready rendered:in the: samﬂ matter.on M 11:2023.
It was mt an-occasion where an-altogether different bench was usi::d with
«decidingron the prospective applicability of a previous deeision réndered by a
‘completely: different bench.” This question was, however,’ direcily m issue
hefore. o theee<judge ‘bench of this Court in Jarnail ‘Singl and 'ﬂf!;:'r.f ¥,
Lachhmi. Nardin Gupta ahidOthers reported in (2022)' 10°SCC 595, Herein,
vone of the-issues was whethier the judgment in M Nagavaj v, Union of Inilia

& ireportedsin(2006) 8 SCC 212 i:nuld.- be said to operate prnspi:cﬁvely; M.
" Nagaraj {supra) upﬁe}d-thamnsﬁmw validity of Article IE{dJﬁ]':iﬁi&;fﬁEttn

+they State-collecting quantifiable data showing inadequate representation. The

law laid down therein applied from 17.06.1995 i.e., the date on which'Article

C; 16(4-A) came 'into farce. While agreeing with the contention that the decision
in M. Nagaraj (supra) must be given prospective effiect ‘from the date of its
decision on-19,10.2006, the Court referred to the US Supreme Court decision

L) in Victar Linkletter v. Victor G. Walker reported iri 1965 SEC OnLine US 5C

126 where-an earlier judgement of the US Supreme Court in"Mapp v. Ohio
Iﬂ{-’lﬂﬁﬂlﬂ.’iﬂ .S, 643 was duc_la{::_d; to~be prospective in operation after
considering the consequences that-will -t:'n.que wrth HS retrospective upﬂ‘lﬁl'i-l:m.
With a.view to avoid any confusion, and also to prevent the debilitating effect
that it would have had on a very latge sumber of employees; the Court declared

that a prior judgment of this Court can be made prospectively applicable by a

Criminal Appeal No, 1319 of 2013 Page 135 of 189

h




different or even a smaller bench of this Court subsequently, in exercise of the
power to do complete justice under Article 142, Furthermore, it wag held that
it would not be an ebsolute ruie that prospective overruling or the prospective
operation of a decision must be declared anly by the bench which has rendered
the decision in question. The contrary view taken by this Court in M.A. Murthy
v, State of Karnataks reported in (2003) 7 SCC 517 that there shall be no
prospective overruling unless indicated in the “particular decision” was
declared to be obiter and not binding. Therefore, the three-judge bench in
Jarnail Singh {supra) declared the decision of the five-judge Constitution
Bench in M. Negaraj (supra} to have prospective operation. The relevant

abservations are as thus:

"§d. This Court in Golak Nath [Golak Nath v. State of Punjab,
(1967) 2 SCR 762 : AIR 1967 SC 1643] and Ashok Kumar
Gupta [Ashok Kumar Gupta v. State of UP., (1997) 5 8CC 201 ;
1997 5CC (L&S) 1299] , referred to above, has laid down that
Article 142 empowers this Court (o mould the relief 1o do complete

justiee. To conclude this point, the purpase of holding that M.
Nagaral (M, Nagaraj v Union of India, (2006) 8 SCC 212 ©
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e.  Applicability or non-appligability. .-qi'-,_.:;dqﬁit.'i_m nf. prospective

overruling in criminal mattm, so far. e
118. As r:pcatﬂdl]r discussed in the aforesaid pam uf ﬂm juﬂgg'lmm the doctrine of
prospective overruling was designed to prevent; thc. l:m:gve!.lmg of past
teansactions and thi se-opening of matbers whilc hauulu:ady attained finality.
In 5o far as the applicability of the doctrie nramiufrqlu{s_i_qﬂa:lm it, to matters
pertuiniug to criminal law are concerned, this Court has in ﬂ:u: past held that
zequittals granted on the basis of the earlier pusmﬂ:flgtnl:mramtmn of law must

not be mnterfered with.

119, In State of Kerala-and Others u--mumﬂaﬁ@iﬁﬂ;#b&m reported in
(1978} 2 SCC 386, the issue pertained mwhuth:r mon-compliance with the
requirérent of Rule 11 iof the Fmvﬂntmn ﬂfn'f"’dﬂdﬂ‘iﬂﬂiﬂ[ﬁhﬁn Rules, .1955
would vitiste the-eatire trsk-andthe convictior mmdml'}lhmm While this
Court's decision in Rajal Das Guru Namal Pamariani v. s;@e'éfﬂfuhmm
reported in(1975) 3 SCC 375 held thiat the quantities mentioned under the said

rule are required for a correct analysis and any shortage in the said quantity is
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not permatted by the Statute, however, Alassery (supra) held that if the quantity
sent to the Public Analyst, even though less than preseribed, is sufficient and
enabies the Public Analyst 1o make a correct analysis, then merely because the
quantity sent was not in strict compliance with the Rule will not result in the
nullification of the report and obliterate its evidentiary value, This was held by
keeping in mind that it would endanger public health to acquit offenders on
lechmical grounds which have no substance. However since Pamanant (supra)
had held the field for a significant time and several presecutions had resulted
in acquittals in the meantime, the Court found it fit to dispose of the appeals by
only laving down the vorrect proposition of law, Neither were the acquittals of
any of the respondents set aside nor were their cases sent back to the Courts

below. The relevant observations are reproduced hereinbelow:

Mﬂm’.{ﬂi{.ﬁﬂﬂﬂ Ear:i: one nf r.he Faa.:f Inrprmw mm:emad
ha failed in dizcharging his duty strictly in accordance with the

requirements of the law, and, i such a situation, after great
harassment, long delay, und expenses which the respondents had
io tnour, they should not be punished by this Court.
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18, In the three Kerala cases Mr 8.V, Gupte appearing with Mr
K.R. Nambiar and Mr Sudhakaran stated before us that the State
was interesied more in the correct enunciation of the law than in
seeing that the respondents in these appeals are convicted. They
were not anxious 1o prosecute’these matters to obtain’ uitimate
conviction of the respondents. A large number of the other appeals
are by the Municipal Corporation of Delhi for whom the Atorney
General appeared assisted by Mr B.P. Maheshwari. Although a
categorical stand was not taken 'on behalf of the appellanis in these
appeals as the one taken in the Kerala cases, eventually, the
learned Attorney Genéral'did not seriously object to the course
indicated by us. In the few Bombay appeals Mis V.S. Desai and
MN. "Shroffl showed their ‘amxiety for obtaiming ultimare
. convictions of the offenders, but we da not find sufficient reason.
B for passing a different kind.of order in the Bombay appeals. In
C similar situations in the case of State of Biharv. Hiralal
Kejriwal [AIR 1960°.SC 47.:.(1960) I SCR 726 : 1960 Cri L1 150/
this Court refused to exercise its discretionary jurisdiction under
Article 136 of the Constitution and did not order the continuance
of the criminal proceeding any further. In Food Inspector, Calicut
Corporation v, Cherukatil:Gopalan [{1971) 2 SCC 322 : 1971
SCC (Cri) 522 : 1971 Supp SCR 721] this Court said at p. 730 :

{J "But in view of the fact that the appellant has argued the
appeal only as a lest case and does not challenge the
acquittal of the respondents, we merely set aside the order
and judgment of the High Court, But we may make it clear
that apart from helding the respendenis technically guilty,
we are not setling aside the order of acquittal passed in
their favour. "

U

120. In Alassery (supra), there was no mention of the doctrine of prospective

overruling being applied to the facts-of the case, What was done was that the
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Court refrained from setting aside the acquittals of any of the respondents
theremn or sending their cases back for re-trial to the appropriate court or
canvicting any of the respondents therein by an order of the Court jtself
However, there was no mention as regards matters which may have béen
pending before a trial court and which required a consideration of this issue.
Thig may have been so because Rule 22-B which was introduced three years
ufter the decision in Pamanani (supra) clarified the position of law [aid down
in Pamanani (Fipra) by stating that “Notwithetanding anything contuined in
Rule 22, the quantity of sample sent for analysis shall be considered as
sufficient unless the public analyst or the Director reports to the contrary”.
Therefore, it was more likely that all the pending matters came to be instituted
only after Rule 22-B was introduced and there remained no doubt on the
pesition of law since. Therefore, this Court confined itself to making an
observation relating to the acquittals alone i.e., that the acquittals would not be
interfered with, However, if in case, there existed a matter, instituted before the
trial court, before Rule 22-B came mto being and was concerned with the same
guestion, the decision in Alassery (supraj could be said to have been applicable

o it retrospectively,

121. The applicability or discussion relating to the doctrine of prospective overriling

can he noticed in a few other matters under the criminal arcna, though
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prominently on-matters pertaining to procedural lawfln-Ramu.'s Kumar Soni
v. State of Madhya Pradesh reported in (2013) 14 SCC 696, the ‘-fwrt was
concerned with an amendment changing the triability of certain offences i.e.,
from the Judicial Magistrate First Class to the Court of Session and its effect
on the cases pending trial or pendimg mvestigation. This Court had held that
any amendment shifting the forum of the trial had to be, on principle,
retrospective in nature in the absence of any indication to the contrary in the
_,) Amendment Act. This retrospective operation of amendments relating to
procedure would be subjectto the-exception that the earlier procedure which
was correctly adppted and which led to the proceedings being concluded undcr
the old law cannot be reopened for.the purpose of applying the new procedure.
(_ Furthermore, it was also reiterated that an accused does not possess a “vested
right of forum” for his trial. However, the decision of a Full Bench of the
Madhya Pradesh High Court in Amendment of First Schedule of Criminal
J Procedure Code by Criminal Procedure Code (M.P. Amendmient) Act, 2007,
In re, reported in (2008) SCC OnLine MP 185 had opined that all the cases
which were pending before the Judicial Magistrate as on 22.02.2008 i.e., the
date of the amendment, would remain unaffected by the Amendment,
Therefore, the Full Bench of the Hish Court directed that all the éases which
were pending before the Judicial Magistrate and had already been commitied

to the-Court.of Session due to the coming into force of the amendment, to be
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sent back to the Judicial Magistrate. This Court in Rameshk Kumar Soni (supra)
disagreed and overruled the decision of the Full Bench but only prospectively,
This was done because the trial of the cases that werc sent back from the
Sessions Court 10 the Judicial Magistrate under the orders of the Full Bench
may have also been concluded or may be at an advanced stage. Therefore, any
change of forum at that stage would have caused unnecessary and avoidable
hardship to the accused if they were transferred agam to the Court of Scssions
in light of the conclusion that an amendment tu procedural law would operate

retrospectively. The relevant ubservations are reproduced herembelow:

2007, 1 11] holdi

27. The present case, in our opinion, is one in which we need to
make it clear that the overruling of the Full Bench decivion of the
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Madhya Pradesh High Court will not affect cases that have
already been tried or are at an advanced stage before the
Magistrates in terms of the said decigion.”

(Emphasis supplied)

122. On a conspectus of the aforesaid discussion on the doctrine of prospeclive

overruling, the following can be summarised:

i. The default rule is that the overruling of a decision generally operates

:l | retrospectively. This is because a judgement which interprets a statute
ar provision declares the meaming of the statute as it should have bean
-construed-from the date of its enactment and what has been declared to
be thelaw of the land must be held to have always been the'law of the
c land. This rationale also stems from the Blackstonian rule that the duty
of the courtis not to “promounce a new law bt to maintain and expound

the old one", The judge rather than being the creator of the law, is only

it discoverer, Therefore, if a subsequent decision alters or overrules the

e

earlier ome, it cannot be-said to have made a new law. The comect
principle of law is just discovered and applied retrospectively.

il. Since: resorting to the: doctrine of “prospective overruling” is an
exception 1o the normal Tule that & judpement or decision applies
retrospectively and to the general rule of doctrine of precedent, an

express declaration by the court that itz decision is prmpnctiwl;r
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applicable 15 absolutely necessary. Prospectivity as a concept cannot be
considered to be inhered in situations since the miention to attribute
prospectivity to a decision must be limpid and clear.

il In Jarnail Singh (supra) this Court took the view that even if the
overruling decision does not indicate that its decision is to apply with
prospective effect, a different or even a smaller bench of this Court,
subsequently, can declare that the doctrine of prospective overruling
must be dpplied to the prior judgment of this Court, in exercise of the
power under Article 142 to do complete justice to the matter at hand.

iv. In Baburam (supra), this Court was of the view that, on the application
of the dectrine of prospective overruling, it 15 deemed that all actions
taken contrary to the declaration of law but prior to the date of the
declaration, are valideted. However, Somaiya Orgamics (supra)
clarified that the application of the doctrine of prospective overruling
would oot kave the effect of validating an invalid law, All that is done 15
that the declaration of invalidity of the legislation is directed lo tzke
effect from a future date. To prevent the chaotic unscrambling of actions
done in the past, 2 middle-ground is reached by postponing the decision
declaring mvalidity to a particular date, in the interest of doing complete
justice. Thus, ensuring that “complete justice” i done in the most

equitable way is the true essence of the doctrine and this 15 also evident
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Biisi i __from the fact that this Court has, on seversl u::;usinnsfprcm*i'h:d' the
limits to the retroactivity of the law declared by it.

v. The evolution of the doctrine of prospective overruling, slthough not
ndigenous Im. India, vet has been well entrenched in Indian
jurisprudence, As & default rule, any judgment dﬂ:i:lﬁng a question of
law would be retrospective and would also apply to the factual situation
in the background of which such a decision is rendered. However, it is

j only when the hardship is tov great that such a retrospective operation is
withheld. Broadly, the doctrine is being applied with a view to not
unsettle everything that was undertaken in the past either on account of
an existing lawfrole or-due to the decision of a court. ‘The object is to

c_ ensure a smooth trangition of the law and not disturb matters that have
attained finality. Time and again, it has been reiterated that prospective
overruling is an accepted doctring as an-extended facet of stare decisis,

'-.} The doctrime involves giving effect to the new law laid down from a
prospective date, ordinarily from the date of the judpement of the
overruling decision. Sometimes, while declaring that & decision would
be prospectively applicable, courts have pranted limited relief to the
parties or petitioners-in question retrospectively,

vi. There are.several factors or considerations which may weigh with the

court before the doctrine of prospective overruling is applied. Some

Criminal Appeal No. 1319 of 2013 - Page 145 of 1589

E




broad considerations include - to meet the ends of justice, prevent the
unsettiement of settled positions, mitigate any admimistrative chaos
keeping in mind the pragmatic realities, curb any uncertainty in law,
thwart avoidable litigation, safeguard public interest and preserve the
avowed ebject and purpose that 18 emboidied in the overruling decision.
The possibility of impact on a large number of parties or individuals, the
impossibility of restoring the original and correct position of law, the
existence of an overwhelming resson favouring prospectivity or where
the law on the subject been in a state of flux for a significant period of
tima ure also relevant, Therefore, the legitimate or justifiable reliance by
a party or administration in good faith on the overruled decision, the
ability to effectuate the new rule adopted in the overruling case without
doing wjustice, the likelthood of implementing its retrospective
operation without substantially burdening the administration of justice,
the prior history of the rule in question, its purpese and effect and
whether the retroactive operation will accelerate or retard its operation,
eic., are ol significant considerations which are to be kept in mind before
the doctrine of prospestive overruling may be resorted to. Obviously, if
one or mare of the factors iflustrated above are competing with cach

other i.e., one favours retrospectivity and the other favours prospectivity,
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the competing considerations must be suughx to be balanced to arrive at
a reasonable conclusion.

vii. Therefore, the invocation ofthe doctrine of prospective overruling or the
atribution of prospectivity to-a decision must not be regorted to in a
routine manner without the court satisfying itself that the circumstances
demand such a solution, both to do complete justice to-the matter at hand
and ‘also to reonent the law in the right dircction without creating

10 widespread chaos sod disruption. 1 cerai, situatons, it might be
preferable on a helistic consideration of several competing interests and
factors to invoke the doctring of prospective overruling and therefare, it
could be said that the ambit of the doctrine is co-extensive with the

(' - equity ofa situation. If the doctrine of prospective overruling is applied,
pending cases would notbe affected by the new declaration of law. In

the absence of the court applying this doctrine, however, all pending

i$ matters and future cases would automatically and inescapably be

(; governed by the law declared in the overruling deciston.

viii. * In the realm of criminal law, the question of prospective or retrospective
declaration of a law/decigion has been comparatively rare. In Alassery

Mohammed (supra), this Court held that since Pamanani (supraj had

held the ficld for a significant time and several prosecutions had resulted

in acquittals in the meantime, the appeals would be disposed of by only
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laying down the correct proposition of law. Neither were any acquittals
disturbed nor were any of the matters remanded to the Courts below,
The decision did not expressly apply the doctrine of prospective
overruling, Therefore, it could reasonably be stated that the decision was
retrospectively applicable to pending matters (if any) which had not yet
resulted in an acquittal and which was instituted when Pamanani
(supra) held the ficld or in other words, was instituted before Rule 22-B
clarified the pm.i.g;Juf lavwy,

ix, One another decision on the doctrine of prospective overruling which
pertaing to criminal law was rendered in Ramesh Kumar Soni (supra),
Heren, this Court overruled the decision of the Full Bench of the High
Court prospectively, by stating that any change of forum at this stape
would cause unnecessary and avoidable hardship to the accused if they

were transferred again in light of the conclusion armved at in Ramesh

Kumar Soni (supra),

123, In Light of the elaborate discussion hereinabove, we do not find it necessary, in
the facts and circumstances of the matter at hand, to exercise the powers
available 1o us and declare the decision given in Sanjeev V. Deshpande (supraj
to be prospectively applicable, We hive decided o because there exists no

cverwhelming reason Ior us to apply the docirine of prospective overruling. On
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~ the other-hand, in order to meet the.endsof justice and with a view 10 ensure

that, public interest is safeguarded and to give effect to the salutary object

behind the enaciment of the NDPS Act, the decision must necessanly be
retrospectively. applicable. This Court in Sanmjeev V. Deshpande (supra),

perhaps, did not think fit to-confine or restrict its interpretation of Section § of

the NDPS Act to: future cases only, This is evinced from the fict that whilst
overruling Rajesh Kumar Gupta: (supra), it deliberately chose not to discuss

D) the doctring of prospective overruting let alone resort to it. This conspicuous
silence in Sanfeev Deshpande- (supra) as regards the prospective or
retrospective effect of overruling Rajesk Kumar Gupta (nupra) has to be borme

in mind and given due deference. As anatural corollary to the aforesaid, we see

C_ no reason why we should deviate-from the default rule of retrospectivity and
instead, resort 1o the doctrine of prospective overnuling, Therefore, pending

cases, if any, which were instituted before the decision of this Court in Sanjeev

. V. Deshpande {supra) would also be governed by the law as clarified by it,

. Article 20(1) considerations on the retrospective applicability of the
decision in Sanjeev v, Deshpande (supra).

124, Article 20(1) of the Constirution of India reads that — “No_person shall be

. convicte offence except for viglati aw in force at the time of tk
commizsi acr cha an &, nor be subjected fo a penalty
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greater than that which might have beer inflicied under the law m force at the
time of the commission of the offence.”. It is therefore, set in stone under the
comstitutional principles of our legal system that it would be ahsolutely
impermissible for an sccused to be convicted of an offence under any Act, if
his act was not an offence at the time during which 1t was committed. Hereir,
the import of the words “law in force at the time of the commission™ is
especially important, It has been detailed by us, with sufficient clarity, i the
preceding paragraphs, that judges do not make law but only find the right law.
This is precisely the reason behmd retrospectively applying any overruling
decision as o default rule. However, can the overruling judgment and its
declaration of law be considered to be the “law in force at the time of the
commission™ Such a question 15 required to be considered by us more
particularly as regards matters which pertain to substantive law, like the present
one. Hercin, the controversy is whether the dealing in of psychotropic
substances which are mentiuned under the Schedule to the NDPS Act and not
under Schedule 1 of the NDPS Rules would constitute an offence or not. While
the decision in Rafesh Kumar Gupta (supra) answered m the negative, the
subsequent decision in Sanjeev V. Deshpande (supra) answered affirmatively
and overruled the decision in Rajesh Kumar Gupte (supra). Following the
genera] rule, the exposition of law in Sanjeev V. Deshpande (supral is required

to be considercd as the right positien of law from iis inception. However, we
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hiave to examine whether holding so-would result in any implications on the

fundameéntal rights of the accused, in the specific facts and attendant

circumstances that accompany. the present appeals.

125, Salmond, in his acclaimed work on jusisprudence, is of the opinion that a judge
does not make law and merely declares it. According to him, when a particular
decision 15 overruled, it is declared that the supposed rule laid down in such an

:) overruled decision was never the right law. Since, it's authoritative value is

C erased completely, any intermediate transaction, despite being made on the
strength of that supposed rule, would be governed by the principles established
in th: overruling decision.

C' 126, A reflection of this. proposition Jaid down by Salmond was evident in the
decision of the Indiana Supreme Court, way back in the year 1898, in Center
School Township v. Stafe reported in 150 Ind. 168., which discussed the effect

(‘. of the overruling of & decision. It was held that & decision of a court of last

resort, is only an exposition of whar the court “construes the law to be”,
therefore, while nv&ru]ing a former decision, the court does not declare the
overnled decision to be bad in law, but that it was “never the law”, The
overruling would be indicative of the fact that the court was simply mistaken
in regard to the law in its former decision and it would have the effect of

obliterating the [urmer decision altogether. However, ift was cantioned that
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courts ‘will not apply a change made by the overruling decision o the
construction of the law given in the overruled decision, so 45 to invade ths

vested rights of any person. The relevant observations are reproduced
hereinbelow:

“Passing, however, to the consideration of what is regarded by the
parties as the real question in issue -that is to say; Shall we
confine the change made in the interpretation of the law by the
Taggart case 0 ay to operate prospectively only, and thereby no!
affect appellant in iti claim to the entire surplus dog fund
distributed to and received by it prior (o March 2], 1895, or shall
the new construction of the statute be keld to be binding un it as to
the money in dispute?

" m‘ ar, in mher '-.-'ﬂ.r'a‘.? wh.:fe as d genem!
rule, the law as g;paw:dad by the last decision operates both
prospectively and retrospectively, still, courts are required to and
do confine it in ity gperation so as not to imparr vested rights, such
ay property rights ov those resting on conlracls express or

implied Haskett v. Maxey, supra; Stephensonv. Boody, 139 Ind.
61,

- An XXX
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127. The aforemeritioned decision reiterates that any decision of a court would only

¢

I oo —

.. Appeflantitherefore, having recetved the money through a judicial
misinterpretation of the luw, cannot be succesifully heard to deny
appellée’s right thereto-which existed in the first instance, under
the proper construction of the stanute whereby the legislature had
declared fts will in respect to' the disposition of the surplus dog
w‘ i ¥ .

(Emphasis supplied)

be an evidence or an exposition of what the court construes the Iaw to be and
this s precisely why the overruling decision would remove any authoritative
value that the dverruled decision might have had, even during the intervening
period. Center School Township (supra) also clarified that the vested right, if
any, ‘which i sought to be protected as an exception to the retrospective

application of the overruling decision, must be real. They must be rights of

. property or those founded on contracts, éxpress or implied. For example, say a

right has arisen on a contract or a transaction in the nature of a contract which
is autherised by a statute and the statute concerned, is r@ua!e_i In such a
scenario, a vested right would exist independently of the repealed statute, It was
also held that the vested right must be something more than a mere expectation

based upon an mﬁniﬁuﬂ m_niinuame of the existing law,

128, It is obvious that, in the factual circumstances before us, especially in matters

of & criminal nature, the essence of the decision laid down in Rajesh Kumar

Gupta (supra) could not be considered to have bean separately embraced in
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any contract, both express or implicd. On the contrary, it is the legislative
authonity of the NDP'S Act, more parnicularly Section 8 of the NDPS Act, which
would have the final say on whether an offence is made out or not or govern
the facts which the accused persons have subjected themselves to. When the
very legal mterpretation given 10 Section ¥ of the NDPS Act eould be said to
have been wrong and misplaced in the overruled decision, it naturally follows
that no vested right, whatsoever, could kave accrued or be said to have existed
independently of the statute, to such persons accused of a committing an
offence under Section 8, More so, when the decision in Rajesh Kumar Gupta
(supra) was an outhier on the ssue when compared to several decisions that

came prior to it

129, A constitutional Bench of this Court in Rae Shiv Bahadur Singh and Another
v, State of Vindhya Pradesh reported in (1953) 2 SCC 111 was concerned with
the invocation of Article 20(1) with respect to a pre-Constitution ex-post facte
law and held that Article 2001) prohitits all convictions or subjections (o
penalty, after the Constitution, in respect of ex-post facto laws, irespective of
whether the same was a post-Constitution or a pre-Constitution law. Herein, the
Vindhya Pradesh Ordinance 48 of 1949, though enacted on 11,09.1949, ie,

after the alleged offences in the case therein were committed, was made

retrospective @nd deemed to have been in force from 09.08.1948. It was
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therefore, urged that the Ordinance was a “law in f!:rr:a" during the time the
cffences were comsittedand wouldinot bo hit-by Astisle 90; However, i
Court dmagmedwnh such a contention and said that to accept such an argument
would beto give a hyper-fechnical meaning to the words. “law in force”. If it
were accepted then the very purpese of Article 20 would be defeated since any
ex-post facto law could be given retrospective effect by the legislature 1o
overcome the rigours of Article 20, It was this Court's. opinion that “Jaw in
% Jforce™ must be understood as being the law in fact in existence and in operation
at the time of commission of the offence as distinet from the law “deemed” o
have become operative. by virtue of the power of the legislature to pass
retrospective laws. The relevant observations are reproduced hereinbelow:
{' "15. The next and the only serfous question that arises in this case
is with reference to the.objections raised in reliance on Article 20
of the Constitwtion. This question arises from the fact that the
charges ar against the two appellants, in ferms, refer to the

offences commitied as having been under the various sections of
the Penal Code as adapted in the United States of Vindhya

¥ S Pmﬁ’e-rﬁ b:v' ﬂrdimce #ﬂ Ef 1949. Ihu.ﬂ:ﬂmmw

ﬁgg umgﬂm[&:—gﬂ : ﬂ&ir cﬂn:ennm raises two Im_mrmm
questions viz. (1) ‘the proper construction of Article 20 of the
Constiution, and (2) whether the various acts in respect of which
the appellants were convicted constituted offences in this area only
Jrom the date when Ordinance 48 of 1949 was passed or were
already so prior thereto,
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Aet. It is obvious that such ﬂ construction wﬁmhnuh’m' Article
20 cannot possibly be adopted.

re be doubted thai firaze “law in

wﬂm It fnﬂam Huu 1_,r the nppaﬂm arg r:blc to
substantiare their contention that the acts charged as offences in
this case have become such only by virtue of Ordinance 48 of 1949
witich has admittedly been passed subsequent to the commission
thereaf, then they would be entitled 1o the benefit af Article 20 of
the Constitution and to have their convictions set aside, [..]"

(Emphasis supplied)
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130, On the other-hand, the issue 1n question before this Court in Soni Devrajbhai
Babubhai v. State of Gujarat reported-in (1991) 4 SCC 298 related to the
insertion of Section 304-B to the [PC, 1860 w.e.f 19:11.1986 which created a
new substantive offence more stringent than Section 498-A IPC. The incident
in question m the case occurred priorto 19,11,1986 and therefore, the actused
were tried under Section 498-A instead of Section 304-B since their trial under
the Jatter provision would be hit by Article 20(1). While affirming the view
% tnken by the High Court, it was elaborated that, it was Section 498-A which
was in the statute book when the incident occurred. ‘The offence punishable
under Section 304-B, knownas dowry death, was inserted into the statute books
only afier the offence had'been committed, Another indication that a pew
C offence was “created” was that Section 304-B [PC is punishable with a
minimum sentence of seven years which may extend 1o life imprisonment and
was trisble by a Court of Session whereas Section 498-A IPC 15 triable by a
7% Magistrate of the First Class and is punishable for a term which may extend to
thres years in addition to a fine, The relevant observations are reproduced
below:

0.1t iz clear from the above historical background that the
offence of dowry death punishable under Section 304-B of the
Indian Penal Code is a new offence inserted in the Penal Code,

1860 with effect from November 19, 1986 when Act 43 of 1986
came into force. The offence under Section 304-B is punishable

with a minimum sentence of seven years which may extend to life
imprisonment and v trighle by Court of Session. The
corresponding amendments made in the Code of Criminal
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Precedure and the Indian Evidence Act relate to the trial and
proof of the offence. Section 498-A inserted in the Penal Code,
1860 by the Criminal Law (Second Amendment) Aet, 1983 (Act 46
of 1983) is an offence triable by a Magistrate of the First Class
and is pumishable with imprisonment for a term which may extend

to three years in ndn‘n‘mn to JI" e, it iy for the offence punishable

Mﬂﬁ_{ﬂﬂ SEﬁﬂﬂﬂ jﬂ'-f E 5 a ﬂﬁﬂu‘ﬂlﬂvﬂ Fm‘l-fl.nnn
eventing a new offence and not mervely a provision effecting a

change in procedure for trial of a pre-existing substantive offence
MMMMWWM

which reads ay under:

"20. Protection in respect of conviction for affences.— (1)
No person shall be convicted of any offence except far
viglation of the law in force at the time of the commission
af the act charged as an offence, nor be subjected to a
penalty greater than that which might have been inflicted
under the law tn force at the time of the commission of the
offence.

10 In our optnion, the protection given by Article 20(1) s a
complete answer to the appellant's contention, The contention of
learned counsel for the appellant that Section 304-B inserted in
the Penal Code, 1860 does not ereate a new affence and containg
merely a rule of evidence is untenable. The rule of evidence 1o
prove the affence of dowry death {s contained in Section 113-B of
the Indian Evidence Act providing for presumption as to dowry
death which wer o simultancous amendment made in the Indian
Evidence Act for proving the offence of dowry death. The fact that
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the Indign Evidence Aet was so amended simultaneously with the
insertion of Section 304-B in the Penal Code, 1860 by the same
Amendment Aet. iv another pointer in this direction. This
contention is, thevefore, rejected.”

(Emphasis supplied)
131, Another Constitutional Bench of this Court in Central Bureau of Investigation
v, R.R. Kishore reported in (2023) 15 SCC 339 was faced with the issue
whether the declaration of Section 6-A of the DSPE Act, 1946 as
unconstitutional by the judgment rendered in Subramanian Swamy v,
-t Director, Central Bureau of Investigation and Another repored in (2014) 8
SCC 682 led to the creation of a new offence, which had the effect of causing
implications on the findamental right gunranteed under Article 20(1) of the
Constitution, and also whather the declaration of unconstitutionality must be |
given prospective effect, This Court held that the declaration of Section 6-A as
unconstitutional would not have any implications as far as fundamental rights
are concerned since the provision purely refated to a procedural aspect.
(‘_ Furthermore, since the declaration of a provision as unconstitutional goes to the
root of it and makes it void ab initio and non-est, it's effect would be
retrospective in nature. In declaring so, the-Bench elaborated on the following
aspects:
L. First, that under the first part of Article 20(1), it is only the conviction
or sentence for any offence under an ex-post facto law that is

prohibited. It would be highly unjust, unfair and in vielation of human
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rights to pumsh & person under an ex-post facto law for acts or
omissions that were not an offence when committed. The Bench
agreed with the position faken in Rao Skiv Bahadur Singh fsupra)
that the term “law in force” under Article 20 must be taken to be the
iaw factually in force or the existing law at the relevant time and not
@ law made applicable to the past period by virtue of a deaming fiction
by the legislature.

Secondly, Section 6 of the General Clauses Act, 1897 provides that
when an enactment is repealed, unless a different intention appears,
the repeal shall not affect the previous operation of the repealed
enactment or; affect any right, privilege, obligation or liability
acquired, accrued or meurred under the repealed enactment. Section
6 was held to be napplicable to the scenario at hand since it was not
a case where an enactment was repealed or revived but the situation
pertained to the declarmtion of @ statutory provision as
unconstitutional. Therefore, it canmot be said that any nght or
privilege was acquired on the basis of the provision which came to be
declarcd as unconstitutional and that the concemned individuals or
accused could press such an unconstitutional provision in their favour.
The relevant observations are reproduced hereinbelow:

37, Clause (1) of Article 20 of the Constitution consists of two
party. The first part prokibits any law that preseribes fudicial
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. punishment for violation of law with refraspeciive effect, Clause
(1) of Arviicle 20 of the Constitution docsinot apply 1o civil
liability, as distinguished fmm punishment for a eriminal

affence. convic
Jfor any offence under an ex post facto law, albeit the trial iiself

is not prohibited. [...]

38, The right under first part of elause (1) af Article 20 of the
Constitution is o very valuable right which must be
safeguarded and protected by the courts as it is a constitutional
mandate. The Constitution Bench of this Court in Rao Shiv
Bahadur Singh v. State of Vindhya Pradesh [Rao Shiv Bahadur
Stngh v. State of Vindhya Pradesh, (1953) 2.8CC 111 : 1953
SCR 1I88] , highlighted the principle underlying the
prohibition by relying upon judgment of Willes, J.
in Phillips v. Eyre [Phillips v. Eyre, (1870) LR 6 OB 1 at pp. 23
and 25] and of the United States Supreme Court
in Calder v, Bull [Calder v. Bull, 1.L Ed 648 at p. 649 : 3 Dalf

335 Hﬁiaﬁﬂ?ﬁ}j mim:dwmmm

39 Rao'Shiy Bahadur Singh [Rao Shiv Bahadur Singh v. State
of Vindhya ‘Pradesh, (1953) 2 SCC 111 ; 1953 SCR 1188]
observes that the language of clause (1) of Article 20 of the
Constitutionis much wider in terms as the prohibition under the
article is not confined tp the passing of validity of the law, and
that fiullest effect must be given to the actual words used and
what they convey. Accordingly, the decision had struck down
Vidkya Pradesh Ordinance 48 of 1949, whick though enacted
on.J 1-9-1949, had postulated that the pravisions would deemed
torhave come inte force in Vidhya Pradesh on 9-4-1948, a date

prior to rhe date u_f commission uf offences. Interpreting the

.
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the Consfitution. [In the present case, we reed nol examine

when an offence ir a continuous offence, an aspect and matter
of considerabie debate, |

XK Xx xxx
42, The learned counsel for the partier have also briefly

referred to Section 6 of the General Clauses Aet, 1897, It would
be appropriate to repraduce the saild provision hereunder:

“6. Effect of repeal — Where this Aci. ar any Central

(a) revive anything not in force or existing at the time
at which the repm.l‘ takes effect; or

repealed; or

(d) affect any penalty, forfeitwre or punishment
incurred in respect of any offence commitied against
any enactment so repealed; or

(e} affect any investigation, legal proceeding ar
remedy in respect of amy such right, privilege,
ebligation, liubility, penalty, forfeiture or, punishment
mqfarnsnﬁ:i;

and any suck investigation, legal proceeding or
remedy may be instituted, continued or enforced, and
any such penalty, forfeiture or puniskment may be
imposed as if the repealing Act or Regulation had not
been passed. "

Criminal Appeal No. 1319 of 2013 Page 162 of 189



(Emphagis supplied)

132. The background and context under which we are examining the applicability

of Article 20(1) to the facts of our case are quite different and distinguishable,
Wemmtmmadwidansimuﬁnnwhmmelugishmmurmmr
competent authority had once enacted a provision/mule wherein the dealing of
substances only mentioned in Schedule [ of the NDPS Rules, would constitute
an offence and the same later came to be substituted with a provision/rule which
stated that the dealing in of all substances mentioned under the Schedule to the
Act would also constitute an offence under Section 8. It is Just that the position
of law was assumed to be so in Rajesh Kumar Gupta (supra), however, that
conclusion was e:-:pressl;r declared as wrong in Sanjeev V Deshpande (supra),
The three-judge Bench in Sanjeev V' Deshpande {supra) while overruling
Rajesh Kumar Gupta (supra) went to the extent of En}'ing that Rajesh Kumar
Gupta (supra) igﬁmﬂ the mandate of Section 8(c) of the NDPS Act andltha: it
was wrongly d::id;:-:l. Therefore, the intention of f.im Iegislatma along with the
true import and meaning of Section 8(c) read with the relevant rules was always
that the dealing in of any psychotropic substance mentioned under the Scheduls
fo-the Act in comtravention of the provisions of the Act and Rules. framed

therevnder, must necessarily be punished. The consistent line of decisions of
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this Court, as claborated by us in the preceding parts of this judgment, which
pre-existed the decision in Rajesh Kumar Gupta (supra) and which also
support the conclusion reached by Sanjeev V Deshpande {supra) and by us,
serve as a testament o the undoubted position of law contzined in the NDPS

Act and its Rules, in this regard,

133. Furthermore, we are aiso not concerned with a scenario wherein the language
of Section & of the NDPS Act is visibly narrow and through the act of judicial
interpretation, an unreasonably wide or expansive interpretation has been
accorded to it by the decision in Sanjeev V Deshpande {supra) and also by us,
On the contrary, it 1s our opinion that the construction to Section 8 of the NDPS
Actwas inordinately restricted in Rajesh Kumar Gupta (supra) when the scope
and ambit of the provision was clear in itself. Hence, the decision in Sanjeev V
Deshpande (supra) taken along with the elaborate discussion which we have
engaged i on the position of law, hes only served to clanfy the true meaning
Bs ﬂn}:ﬂy reflected in the statute, without any undue narrowing or expansiaf.
Therefore, there is no doubt in our mind while clarifying that the decision in
Sanfeev V Deshpande (supra) overruling the dﬁ:iﬁnn‘m Rajesh Kumar Gupta
(supra) would have retrospective effect, that there would anse no adverse
implications as regards the Article 20(1) rights which the accused persons are

otherwisa entitled to.
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134, The Blackstonian theory also lends great support to our conclusion since it
underscores the principle that it is notthe function of the court to pronounce a

“new rule” but to -maintain and expound the “old ong”. Therefore, the
overruling of & decision cannot be equated to'the creation of a new law. The

correct principle of law is merely clarified and applied retrospectively.
Therefare, in the circumstances of the instant case, it cannot be said that a new

offence was “created” subsequently, It is to be considered as always have

% existed, The offence under Section 8 as-expounded in Sanjeev V Deshpande
(supra) was not introduced out of thin air and it cannot be said that its existence

as construed in the aforesaid decision was undeniably absent from the scheme

of the provisions under the NDPS Act. We have elaborated with sufficient

(. detail, by even exhaustively and conscientiously discussing the Articles of the
Convention of Psychotropic Substances, 1971 which motivated the enactment

of the NDPS Act along with the object of the NDPS Act and concluding that it

% would be a grave error to assume that the law was ever otherwise.

135, Moreover, consider a situation wherein a certain statute or provision is declared
to be unconstitutional by this Court for being violative of Anticle 14 of the
Constitution but.with prospective effect. Can it be argued that the actions
undertaken on the basis of that uncenstitutional provision or legislation, until

the date of the judgment, would be open to being challenged for also being
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vialative of Article 147 This would necessarily be answered in the negative
because the Court consciously declares prospectivity after weighing and
balancing all interests and practical realities. No individual can claim the
benefit of the decision declaring & provision as unconstitutional for transactions
or events which occurred prior to that decision if the intention to give
prospective effect to the decision is plain and direct. No doubt, the actions
wrongly taken in the past would not be automatically validated but on a balance
of equities, a challenge to those actions are also disallowed. Similarly, while a
decision is being overruled and the default rule of retrospectivity in matters of
overruling 18 applied, it would not be permissible for anyone 1o contend thal
any right accrued to them on the basis of the judgement which declared the
wrong proposition of law. Therefore, the retrospective overruling of the
decision in Rajesh Kumar Gupte {supra) cannot be faulted with for being
possibly hit by Article 20(1) of the Constitution. It would not be open for an
accused 1o contend that uny right acerued to them on the basis of the judgement
m Rajesh Kumar Gupta (supra). However, with a view to do complete justice
to the issue &t hand, we declare that matters in which the trial has slready
concluded on the basis of the incorrect exposition of law and have attained
finality, would not be disturbed. It would be tedious endeavour for all those

acquittals to be re-opened and re-tried again, Having said so, any and all
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pending matters would be adjudged o the basis of the correct interpretation of

law as declared in Sanjeev % ﬂﬁﬁpnndﬁ (Supra).

136. The decisions of this Court in-Rao Shiv Bahadur Singh (supra), Soni
Devrajbhai Babubhai {supra) and R.R. Kishore (supra) would not in any
manner be an impediment to the above conclusion since — First, in Rao Shiv
Bahadur Singh (supra), it wasopined that the expression “law in force™ must

% be understood as being the law in fact in existence and in operation at the time
of commission of the offence as distinet from the law “deemed” to have become
operative by virtue of the power of the Jegislature to pass retrospective laws.
The same is inapplicable herein since; (a) we are not dealing with a situation

C where the legislature has introduced s new offence which is sought to be
retrospectively enforced and (b) the overruling of a decision and the declaration
of the right meaning of law is not attributed to the provision by the overruling

court through a “deeming fiction”. The overruling decision only mirrors what

(kL)

'the lawmakers wanted the law to be-and what it always was. Therefore, it
cannot be disputed that the interpretation given in the overruling decision was
nfallibly the “Jaw in force” at all times, Secondly, in Somi Devrajbhai
Babubhai (supra), it was apparent that-the offences were traceable to two
differcnt provisions, the latter of which created a distinet offénce and entered

mto the statute books much later in time, Therefore, it could be said without
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any doubt that a new offence was “created”, Thirdly, in R.R. Kishore frpra).
it was reiterated that it was only the conviction or sentence for any offence
under an ex-post facto law that is prohibited under Article 20(1). The averruling
of & decision cannot be squated to the enactment of an ex-post facto law,
especially when the interpretation given to the statute/provision in the
overruling decision is not a novel and unreasonably expansive interpretation of
the provision in question such that it was completely unforsezable. An ex-post
b facto law lays down & new or completely alternale legal position from what
existed before, The same i5 not the effect of an overruling decision which only
mterprets the intemtion which always remained with the legislature while
enacting the concerned provision. The indiscriminate dealing i of substances
which are only mentioned under the Schedule to the Act cannot be said to have
been indubitably legal and allowed by the legislation prior to the decision in

Sanjeev V Deshpande {supra).

137. We find 1t necessary lo reiterate that acquittals which have already been
recarded and have attained finality would not be unsettled in light of the
overruling decision or the observetions made by us, If it were a reverse scenario
1€, if the decision in Rajesh Kumar Gupta (supra) led to the conviction of
several accused and then subsequently, the effect of the ratio in Sanjeev V.

Deshipande (supra) was such that those accused were to be acquitted because
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- an offence was not made, wewould have, without an iota of doubt leaned in

favour of thase: matters being reconsidered and the convictions alse being re-
examined .in -light .of the clarification given in the subsequent decision.
However, .p]'cst.‘.ntlj.f, the situation not being such, we do not wish to subject any

accused who has:been acquitted, to trial again,

138. In Somaiva (supral, this Court had emphasized that it cannot be said that rh-:

L

past actions would be validated when the doctrine of prospective overruling is
resotted to. Therefore, the idea is not to declare all the actions that were taken
contrary to law or in pursuance of an unconstitutional provision as valid, but to
save those transactjons on a balance of considerations. Similarly, if the accused
before us had been acquitted directly as a consequence of the decision in Rajesh
Kumar Gupta (supra), the same cannot be said to have been made in
accordance with law. Although, we have expressed our intention fo not disturb
any ncquittal made in the past, which have attained finality, if the accused
persons before us were acquitted by the respective Trial Courts due to the
interpretation given in Rajesh Kumar Gupta (supra) end afler an examination
of materials placed on record, we wete satisfied that the accused before us were
mdeed guilty of the offence with which they were charged, we could h-ﬂ‘-"t.t held

them “technically guilty” of the offence under Section § of the NDPS Act.
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139. This concept of “technical guilt” found mention in the decision of this Court in

Food Inspector, Calicut Corporation v. Cherukattil Gopalan and Another
reported m (1971) 2 SCC 322, Here, the issue was whether the respondent
runiing a tea-stall could be said to have “sold” the sugar to the Food Inspector
under Section 2{xiii) of the Prevention of Food Adulteration Act. 1954 and
hence fall under the ambit of Sections 7 and 16(1)a)(1) of the Act which
prohibits and punishes the manufacture, sale ete. of adulterated articles of fond.
The nounsel for the appellant bad, during the course of the arguments, made it
clear that the appellant did not want the respondents to be convicted in case his
contentions were accepted and that the Corporation only wished to clarify the
legal position on the aforesaid 1ssue. In conclusion, while this Court agreed with
the contentions of the appeilant, the respondents were only held to be
“technically guilty” of the offence with which they were charged and this Caurt
opined that they had been wrongly acquitted by the High Court and the Tnal
Court respectively. The relévant observations are reproduced below:

"26. Coming 1o the case on hand, on the findings af the two courts

the sugar in question has been found to be adulterated. The

purchase by the Food Inspector fram the accused of sugar for

prrposes of analysis ir a sale under Section 2(1) of the Act. Section

7 prohibits @ person from selling adulterated article of food

Similarly, under Section l6{1)fajfi} any persan who sells

adulterated food commits an offence and fs punishable therein.

The sugar which {3 the commodity befare wy is food under Section

2(3) of the Act. We have already potnted out that sugar by itself s

an article used as food or at amy rate i ix an article which

ordinarily enters into or is used in the compesition or preparation
af human food. In this case the sale was for analysis and the article
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__wanan article.of food. and in view, of the concurrent findings of =
both the courts that it was adulterated, the respondents have

camravem;d Eﬂﬂﬂﬂm Iﬁﬁ}f’n}{:} af rhn{c: ﬂgm&g_hﬂd

(Emphasis supplied)

:E; 140, In Cherukattil Gopalan (supra), this Court did not.set aside the order of

acquittal which was passed in favour of the accused but at the same time,
streamlined the position of law in that regard and only set aside the order and
judgment of the High Court. Along similar Imes, while we are refraining from
directing that the orders of acquittal (if any) passed due to the decision in
Rajesh Kumar Gupta (supra) be disturbed, in so far as the accused person
before us are concerned, it would have been appropriate to declare them to be
technically guilty of the offence under Section 8 of the NDPS Act, had they
been acquitted. However, what has been brought out from the facts of the
appeals before us, is that the accused persons were not acquitted but discharged
due to the decision in Rajesh Kumar Gupta (supra). Therefore, there arises no
occasion for us to hold them technically guilty of the offences under the
provisions of the NDPS Act that they were charged with. At this juncture, the
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obvious next step would be for the trial qua all the accused before us to be

commenced in accordance with law.

141. One another question of law which hae sprung up in the facts of our case is
whether, after the charges are framed by the Trial Court, an accused could be

discharged or his charges could be deleted through an application made under

Section 216 of the CrPC.
il e SCope o n 216 of the CrPC

142, Section 216 of the CePC reads as thus:

“al ﬁ. Couirt muy alter cﬁﬂrg: —

(2) Every such alteration or addition shall be read and explained
fo the accused.

() If the alteration or addilion 1o a charge (s such that proceeding
immediately with the trial is not likely, in the opinion af the Court,

to prefudice the accused in his defence or the proseculor in the
conduct of the case, the Court may, in ity discretion, after such

alteration or addition has been made, proceed with the trial ar if
the altered or added charge had been the original charge,

(4) If the alteration or addition s such that proceeding
immediately with the trial is likely, in the apinion of the Cowrt, to
prefudice the accused or the prosecutor as aforesaid, the Court
may either direct 4 new trial or adjourn the trial for such period
ay may be nécessary.

(5) If the offence stated in the altered or added charge tv one for
the prosecuion af which previous sanction s necessary, the case
shall not be proceeded with until such sanction is obtained, unless
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sanction has been already obtained fora prosecution on the same
faets as those on which the aliered'or added charge is founded.”

(Emphasis supplied)
143, Under this provision, any Court is empowered to “alter” or "add™ to any charge
framed apainst the accused, at any time before the judgment is pronounced.
“Thepefdre, an'outer time limit is st i.e. the power conférred upon the Courts
uMH exercised after a decision is prondunced in the matter. Ahhnu,gh the
;rnvisiﬁn does not'expressly provide for the stage of the trial after which the
% power under Section 216 CrPC esn be exercised, yet logic and rationale
glviously requires it to be exercised aftor a chargs has been framed by the Trizl
Court under Section 228 CrPC, For if no charge has been framed, there arises
C 1o occasion to add or alter it. As a natural corollary, if an accused has already
been discharged under Section 227 CfPC, nio application of action wunder

‘Section 216 CrPC would be maintainable,

% 144, The Court may alter or add to any charge either upon its own motion or on an
application by the parties concerned, Therefore, such a power can be invoked
by the C-u_urlt 540 moto as w:.;ll. This puﬂrﬁt,llind:r::ﬂﬂ:?riun 216 CrPC is exclusive
to the concerned Court and no party ¢an seek auch an addition or alteration of
charge as a matter of right by filing an application. It would be the Trial Court
which must decide whather a proper charge has been framed or.not, at the

appropriate stage of the trial, On a consideration of the broad probabilities of
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the case, the total effectof the evidence and documents adduced, the Trial Court
must satisfy itself that the exercise of power under Section 216 1s necessary.

The pravision has been enacted with the salutary object to ensure a fair and full

trial to the accused person{s) in cach case.

145, This Court in Apant Prakash Sinha v, State of Haryana and Another reported
in (2016) 6 SCC 105 summarised the principles as regards Section 216 CrPC.
Herein, charges were framed against the appellant-husband for the commussion
of offences punishable under Sections 498-A and 323 [PC. Dusing the
pendency of the matter, the informant wife had filed an apphcation under
Section 216 CrPC for framing an additional charge under Section 406 TPC
against both the husband and the mother-in-law on the ground that there was
an express complaint with regard to the misappropriation of her entire Stridban
and other articles. Hence, 1t was contended that the accused persons had
committed criminal breach of trust, however, a charge sheet was not filed in
respect of the said offence. The application was allowed by the Trial Court and
subsequently, the Revisional Court upheld the framing of charge under Section
406 IPC only against the appeliant-hushand. This Court while agrecing with
the High Court summarised the principles underlying Section 216 CrPC as
follows:

L. First, the test for exercise of power under Section 216 Cri’C is that 1t

must be founded on the material available on record and therefore, it

Criminal Appeal No, 1319 of 2013 Page 174 of 159



can be on the basis of the complaiat or the FIR,or other accompanying
documents m-mMIiﬁ_hmgm.un record duringﬁ .c_:;.nu:sa of the
trial. The charge which has been framed by the Trial Court must
therefore be in-accord with the-materials ‘available before him.

il.  Secondly, the powermust not be-construed in a resl::ir:mli manper 1o
mean that unless evidence has been let in, thie charges that have
already been framed cannot be altered. The Court is empowered to

ta: change or alter the charge framed, if it finds that there 15 a defect or
that something has been left out in the order framing charge.

iil.  Thirdly, it is obligatory-for the Court to ensure that no prejudice is
caused to the accused due to the addition or alteration of charge. The

(_ accused must be mformed and made aware of the new charge as also
the case against him so that h:{:anundimmnd the defence that can be

led on his behalf,

% The relevant nhmntiuns are reproduced hereinbelow:

"-'3 From the ﬂfm*emdiﬂammmmmw

ﬂiﬂ{ It can nfm be cﬂms at an_-.r time bt_;’bre pmnaunre:nmr nf
jndgmﬁ'nr It is nol necessary to adveﬂ to each ﬂﬂd E'-Ft':'?}"

Criminal Appeal No. 1319 of 2013 Pago 175 of 189

h

ol




e

19. In addition to what we have stated hereinabove, anather aspect
ﬂifﬂ r'!ﬂ' to ﬁ!k%m in mmﬂ‘ Mﬂaﬂm:m.rﬁum&uw

ﬂ[ﬂ; Ir i3 n‘le ﬂfm'y q.l" n'tf rrmr court fo .‘Jeur in mfrrd .riuu ne
prejudice iy caused to the acowsed as that has the potentiality to
affect a fair trial It has been held in Amar Singh v State of
Harvana [Amar Singh v, State of Haryana, (1974) 3 SCC 81
1973 SCC (Cri) 789] that the accused muxt always be made aware

af the case against him yo ay (o enable him to understand the

defence that he can lead. An accused can be convicted for an
affence whick is minor than the one he has been charged with,

unless the accused safisfies the court that there has been a failure
of fustice by the non-framing of a charge under a particular penal
provision, and seme prefudice hus been caused to the accused
fd”
(Emphasis supplied)
146. In another decision of this Court in Nellapareddy Sridhar Reddy v. State of
AP, reported in (2020) 12 SCC 467, the scope of powers under Section 216

wis claborated. It was stated that the power under this provision to alter a
charge is an sxclusive and wide-ranging power and this is clear from the fact
that it may be exercised at any time before the judgment 15 pronounced,
meaning also at a stage wherein the evidence and arguments are completed and
the judgment is reserved. It was further stated that ifthe Court is of the opinion
that there was an omussion in the framing of charge or if the existence of the
factun! ingredients constituting auuther offence s also mferred from a prima

Jacie examination of the material brought on record, the alteration ar addition
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of a charge can be done.-Such material brought on record must have a direct
nexus with the ingredients of the alleged offence. This Court cautioned that the

power under this provision must be exercited judiciously and observed as

C alfence. Addition of a-charge merely commences the trial for the
additional charges, whereupon, based on the evidence, it is to be
determined whethér the accused may be convicted for the
additional charges. The court must exercise its powers under
Section 216 judiciously and ensure that no prefudice is caused to
the accused and that he is allowed to have a fair trial. The only

= constraint on the court’s power is the prejudice likely to be caused

8 1o the accused by the addition or alteration of charges. Sub-section
(4) accordingly preseribes the approzch to be adopted by the
courts where prejudice may be caused.”

(Emphasis supplied)

2. What is the meaning of the expression “alter” occ urring in Section 216
CrPC.

147. P. Ramanatha Alyar inhis Law Lexicon (6" Edn.) defined “alter” as “to make

a change in; 1o modify; fo vary in some degree”, "Altération” is defined as a
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“ehange or substitution of one thing for another”. Further, it has been
elaborated that the term “aiter” is to be distingwished from it5 synonyms L.c.,
“change” and “amend"”. To change something may import the substitution of
an entirely different thing, while on the other hand, to alter would be to operate
upon 2 subject matter which continues to be the same objectively while just
modified in some particular, To illustrate it better in the context of charging an
accused with an offence, let's say an accused i charged with an offence

i initially under Section 323 IPC for simple hurt. If the Trial Coust is of the
opinion that the case is in fact one of grievous hurt, it may alter the charge of
the accused for an offence under Section 325 TPC. This would be an alteration
since the broad subject matter continues to be the same. Further, to amend
would imply that the modification made in the subject improves it, which might
not necessarily be the case with an alteration. In other words, an amendment
may invalve an alteration but an alteration does not always amend,

-} 148. In Sohan Lal and Others v. State of Rajasthan reparted in (1990) 4 SCC 580,
this Court while holding that an application under Section 216 would not be
maintamable against persons who have already been discharged, elaborated the
meaning of the words “alter and add to” as follows:

“12. Add to any chnrge mans er u-:fd!rrm uf a new chﬂrge .55
alteration of 6 g JHE IS :

. Undnr rhis .m':f:nn
uddition 1o and alteration of a charge or chargex implies one or
more existing charge or charges.

(Emphasis supplied)
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- 149, Therefore, to/alter-a-charge-would be to vary an Lf.ﬁr.isting_'chnrge' and make a
different charge. Hence, when the Court nxerci&lfs its power under szt_mll E,
either on its own motion or on an application made by the parties, and “alters”
a charge, it would be necessary that the existing charge be varied and a new
charge be made. In the instant case, in Criminal Appeal No. 1319 of 2013, the
Trial Court in its order dated 30.11.2006 had held that the charge framed by his
predecessor for the offence under Sections 8, 22 and 29 of the NDPS Act had

% not been made out and that the case of the accused had to be a case under the
D&C Act which would be triable by the Metropolitan Magistrate, In Criminal
Appeal No, 272'of 2014, again, the Trial Court in its order dated 17.04.2010
similarly held that the offences under Sections 8 and 22 of the NDPS Act were
C not made out and the matter would fall within the rigours of the D&C Act.

150, However, if careful attention is paid to the orders of the Special Judge in both
the appeals, it cannot be said that they have exercised their power under Section
L 216 to “alter” the charge nﬁ!u: accused persons, We say so because, the cHarge
which existed under Sections 8, 22 and 29 of the NDPS Act in Criminal Appeal
No. 1319 of 2013 and under Sections & and 22 of the NDPS Act in Criminal
Appeal No, 272 of 2014 respectively were not varied and a different charpe
under a specific provision of the D&C Act was not made, In such &
circumstance, in effect, the Special Judge had discharged or deleted the charpe
of the accused persons under the NDPS Act in both the appeals.
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b.

131,

152.

Whether charges could be deleted or the accused be discharged under
Section 216 CrPC.

Section 216 CrPC provides the Court with the power to do two things - One,
alter a charge and rwo, add to a chargs. Nowhere, does the provision expressly
or by necessary implication lead to an inference that & charge could be deleted
altogether. No doubt, the Court is given an expansive and wide-ranging power.

However, that must not mean that the powers conferred are without any limits.

In a recent decision of this Court in K. Ravi v. State of Tamil Nodu and
Another reported in 2024 SCC OnLine SC 2283, this Court had categonically
observed that Section 216 does not give any right to the accused to file a fresh
application seeking discharge after the charge has been framed by the Court.
Herein, several accused were charge-sheeted under Sections 147, 148, 323,
324, 307 and 302 of the [PC respectively. The respendent nn. 2 - accused filed
an application for discharge undar Section 227 CrPC which was dismissed by
the Sessions Court. After charges were framed, the respondent no.2 along with
the other accused then filed an application under Section 216 CrPC seckmg
alteration of charge, which was also dismissed. In revision, the High Court,
however, set aside the charpe framed against the respondent no. 2. While
holding that an accused cannot seck = discharge under the gatb of

modification/alteration of charge through a Section 216 appheation, this Cournt
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_ also highlighted that it has.become routine pmn{icc:fm the acensed to file an
application under Section 216 CrPC after their application for disuha:gn o
Section 227 CrPC 15 dismussed, sometimes in ignorance of the law butalso on
other occasions with the sole intent of derailing the trial. The relevant

b

observations are as thus:

“7. From the above conspectus of events, it clearly transpives that
the Respondent No. 2 after having-failed to get himself discharged
Jfrom the Sessions Court as well as from the High Court in the first
round of litigation, filed another-vexatious application before the
Sessions Court under Section 216 of Cr. P.C., after the framing of
charge by the Sessions Court, for modification of the charge. The
Sessions Court having dismissed the said application, the
Respondemt No. 2 preferred the Revisional Application before the
High Cowrt. under Section 397 and 401 of Cr. P.C. The High
Court-inits unusual impugned order, discharged the Respondent
No. 2 (4-2) from the charges levelled against him, though his
earlier application seeking dijcharge was already dismissed by
the Sessions Court and confirmed by the High Court and that
position kad attained finality: [..]
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(Emphasis supplied)

153. A few High Courts have also rightly taken the view that an application under

Section 216 CrPC cannot lead to the deletion of charge or the discharge of an
accused. In a relatively recent decision of the High Court of Allzhabad in Dev
Narain v. State of U.P. and Another reporied in 2023 SCC OnLine All 3216,
it was stated that a prayer for discharge cannot be sustained in an spplication
under Section 216 GrPC. Herein the sole-accused moved an application for
discharge and the same was rejected. The pplication under Section 482 CrPC
filed before the High Court was also dismissed but with the observation that “it
is open to the applicant to move an spplication for alteration of charge under
Section 216 CrPC before the Trial Court”. Charges were framed against the
accused under Sections 498-A, 304-B, 323 IPC and Sections 3 and 4 of the
Dowry prolubition Act, 1961. ARer the evidence of PW-1 was recorded, the
accused moved an application under Section 216 CrPC for alieration of charge
and the same also came to be dismissed by the Trial Court. The High Court
stated that the alteration of charge and deletion of charge hold different field
and that these two cannot be intermingled. A perusal of the prayer made by the
accused in the 216 CrPC application indicated that it ;m-.a, in essence, a prayer
for discharge and quashiug vl the charges levelled apainst him. Therefore, i

was held that such a power to delete charges is not conferred on the Court under
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Section 216 CrPC, It.wnsu:l&ad_i_h;u :ha:g:nnn:{nm itnmgttuﬁ:«'ru-.:r
hmacquiltﬂ]urmn?inﬁbﬁﬂlih:ﬂﬂﬂfth:h‘ﬂlﬂd:hﬁrgﬁumﬂb:
perthitted to be deleted mid-trial. The relevant observations are reproduced
hereinbelow: ‘

G (0 TR ime JOrE I LI Es W ALK e T =
- - :
QEEFTHTE, 1-' J:r ! ! : |4 rr '.-fiu'n. i ]'l afgrant figia gna

Ll .'._.'JJ _rannat - ha-ntgneing e - ri'.rlul.a ATEL " T
1 i_ak

Maﬂnﬂﬁﬁ g 'ﬂtt discharge
w!muﬁhr ﬁhmd‘by-rhrm*ﬁp#ﬁ!w JWH the wial
court dnd the erimisial revision'moved by the revisionist against
refection of discharge application "has been nﬁmmﬂ‘by this
Cotirt vide order dated 98,2017 i Criminal Revision No, 2500 of
2017, wherein this Court ‘observed 'that the instant criminal
revision iz finally‘ditposeld of with & direction that in case, the
revisionist is aggrieved with regard to the framing of the charge
as on dafe, ke may file an appropriate application at the
appropriate stage when the evidence s to be produced with regard
to the alteration of charge and in case, such an application is filed,
the sanie 3$hall Be heard and decided in accordance with law after
hearing all parties concerned.

10. The charge has been framed against the accused by the eourt
below under Sections 498-A, 304-B, 323 IPC and 3/4 of D.P. Act.
The evidence of PW-1 Vibhuti Bhushan Garg was recorded on
1.9.2017 10 29.5.2018 and thereafter the present application under
Section 216 Cr. P.C. has been filed for alteration of charge. [...]
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application moved by the revisionist hay already been dismissed
and said arder has altained finality.

X1 Irx XXX

14, This Court in the case of Vibhuti Narayan Chaubey
Aliag v, State of UP., 2003 Cri L 196 held that Section 216 of the
code did not provide for deletion of a charge and that the word
“delete” had imtentionally not being used by the legislature,

Ium in ngruml '-it.’: r.l‘:ls mm:hm'm. Wmm

E L TG LI E JH
wm Su&qumly Ddih High Cm'l' n ﬁcmm-
of Verghese Stephen v. Central Bureau Of Investigation, 2007 Cri
LJ 4080, placed reliance on aforesaid judgment of this Court in
the care of Vibkuti Naravan Chaubey {supra).”

(Emphasis supplied)

154, We are m agreement with the view that once charges have been framed by the
Trial Court in exercise of the powers under Section 228 CrPC, the accused
cannot thereafter he discharged, be it through an exercise of the powers under
Sections 227 or 216 CrPC, It is reiterated that the language of Section 216 CrPC
provides only for the addition and alteration of charge(s) and not for the
deletion or discharge of an accused. If the Legislature had intended to empower
the Trial Court with the power 1o delete a charge at that stage, the same would
have been expressly and unambiguously stated. Therefore, at such a stage of
the trial, the acensed must necessarily either be convicted or acquitted of the

charges that were 50 fmmed against him. No shortcuts must be allowed.
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155, In both the appeals before us i.e. Criminal Appeal Nos, 1319 0£2013 and 272

of 2014 respectively, the Trial Courts vide their orders dated 30.11.2006 and
17.04.2010 bave in effect deleted the chargé framed for the offence under the
provisions of the NDPS Act and then transferred the file to the Court of the

‘Metropolitan-Magistrate for proceeding in accordance with the provisions of

the D&C Act, without arriving at a decision to acquit the accused as regards
the charges already framed under the provisions of the NDPS Act, The same is
impermissible under the scheme of our criminal procedure code and both the
Trial Courts could be said to'have committed a grave error while reaching the
conclusion that as the offences were not triable by them, the case should be

transferred to the court of the Metropolitan Magistrate respectively,

CONCLUSI

. It cannot be said that the dealing in of “Buprenorphine Hydrochloride” would

not amount to an offence under Section § of the NDPS Act owing to the fact

. that the smd psychotropic substance only finds mention under the Schedule to

the NDPS Act and is not listed under Schedule 1'of the NDPS Rules, Thers

exists nothing to indicate that Rules 53 and 64 of the NDPS Rules respectively,

are the governing rules in their respective Chapters, more so, when the language
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of the other rules in Chapters VI and VII respectively, are clear about their

application to the substances mentioned under the Schedule to the Act as well,

157. All the psychotropic substances mentioned under the Schedule to the Act have
potential grave and harmful consequences to the mdividual and the society at
lerpe, when abused. Some psychotropic substances mentioned under the
Schedule to the NDPS Act zre also mentioned under the D&C Act and the rules
framed thereunder. This is only because those substances while capable of
being wbused for their inherent properties could also be used in the field of
medicine. However, the mere mention of certain psychotropic substances under
the D&C regime would not teke them away from the purview of the NDPS Act,
if they are also mentioned under the Schedule to the NDPS Act.

158. There arises no occasion for us to declare the interpretation given to Section 8
of the NDPS Act and the relevant NDPS Rules, by the decision in Sanjecy V.
Deshpande (supra), as prospectively applicable. There exists no overwhelming
reason for us to do so. On the other hand, in order to meet the ends of justice
and with a view to ensure that public interest is safeguarded and to give effect
to the salutary object behind the cnactment of the NDPS Act, the decision must
necessarily be retrospectively applicable. This Court in Sanjeev V. Deshpande
(supra), perhaps, did not think fit to confine or restrict its interpretation of

Section & of the NDPS Act to future cases only. This is evinced from the fact
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t'EElthstmicrm!mg Rajesh: Kumar Gupra (supra), it deliberately chose not
to discuss the doctrine of prospective: mn_uijng let alone resort to it. This
conspicuous silence in Sanjeey Deshpande {:;rq.} as regards the prospective
or retrogpective effect of overmuling Rajesh Kumar Gupta (supra) has to be
borne in mind and given due deférence. As a natural corollary to the aforesaid,
we s¢e no reason why we should deviate from the default rule of retrospectivity
and instead, resort to the doctrine of prospective overruling. 'I__i'hirufum. pending
cases, ifany, which were instituted before the di:cisiun.ufﬂﬁs Court in Sanjeev

V. Deshpande (supra) would also be governed !:_:_f ‘the law as clarified by it

159, Furthermore, the retrospective: application of the dictum in Sanjeev V.

Deshpande (rupra) would not give rise to any implications as regards the rights
of the accused persons under Article 20(1) of the Constitution, This is because
while overruling the decision in Rafesh Kumar Gupta (rupra), the daﬂisiﬁn in
Sanjeev V. Deshpande (supra) has only clarified the law as it stood fram its
inception and given true éffect to the meaning assigned to the relevant
provisions of the NDPS Act and the Rules thereunder, by the lawmakers, The
same cannot be construed as creating a new offence. Additionally, the
overruling of a decision cannot be equated to the enactment of an ex-post facto
law, especially when the iﬁt:rprclatiun given to the statute/provision in the

overruling decision is not a nove] and unreasonably expansive interpretation of
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the provision in question such that it was completely unforseeable. Tt cannot be
reasonebly argued that the indiscriminate dealing in of substances which are
only mentioned under the Schedule to the NDPS Act and absent under Schedule
[ of the NDPS Rules, was indubitably legal and allowed by the legislation, prior
to the decision in Sanjeev V. Deshpande (supra), Therefore, there remains no
doubt in our minds that giving retrospective effect to the decision m Sanjeev
V. Deshpande (supra) would be necessary considenng the facts and
circumstances in the background of which we are called upon to adjudicate

these matters

160. However, having held that the decision in Sanjeev V. Deshpande (supra) must

161.

be given retrospective effect, we find 1t necessary to clenfy that acquittals
which have already been recorded as a consequence of the decision in Rajesh
Kumar Gupta (supra) and have attained finality, would not be unsettled in light
of the uverruling decision in Sanjeev V. Deshpande (supra) or the observations

made by us.

We are, therefore, of the view that both the Trial Court and the High Court
cornmitted an error in holding that the offence under the provisions of the
NDPS Act is not made out, The Trial Courts m both the appeals could also aot

have discharged/deleted the charge under the NDPS Act framed against the
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_accused persons while-disposing of an application under Section 216 CrPC.
This is something not permissible within our criminal procedure and the High

Court unfortunately failed to take notice of this aspest.

162, In view of the law expounded by us, since the accused concerned in both the
appeals were not acquitted in their respective trials, we direct that they be tried
by the concerned Special Judge, NDPS, in accordance with law. The Trial

Courts are directed to proceed with the trial and conclude it expeditiously,

s

_(: 163, With the aforesaid directions, we allow both the appeals filed by the appellants

and set aside the impugned orders passed by the High Court.
164, We direct the Registry to send one copy each of this judgment to all the High

C

165, Pending application(s), if any, shall stand disposed of

Courts.

llllllllllllllllllllllllllllllll " [ RN JI
(J.B. Pardiwala)

FEFETFRR PR R NEN Jll

(Manoj Misra)
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New Delhi;
17 April, 2025,
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