No. Gens X1X/Misc/ 149372020193 T PDated ; 15/12/2023

From Repistrar General,
Rajasthan High Court,
Jodhpur,
To All the District & Scssions Judges.
Sub. ; Circulation of copy of JTudgment duted 06.11,2023 passed by

Hoo'ble Supreme Court of India in Criminal Appeal Nao,
3446/2023, arising owt uf SLP (Crl.) No. 11954/2023, titled
“Adiu Alias Mithi Versus Jitesh Sharma and Copy of the
Judgment dated 04,11.2020 passed by Hon'ble Supreme Court
of India in Criminal Appeal No. 73042020, arising oul of SLP
(Crl.) Ne. 8503/2018, Rajnesh Vs, Neha and Anr.

Ret This office letter No, Oen/XIXMisc. 1493202001536 Daled
23.01.2020,

Sir,

Cn the above cited subject and with reference 1o letter referred
above, while sending herewith a copy of letter dated 1001 1.2023 of the
Secretary General, Supreme Court of India alongwith Copy of Judgment
dated 06.11.2023 passed by Hon'ble Supreme Court of India in Crimminal
Appeal No. 34462023, arising out of SLP (Crl.) No. 11954/2023. titled
“Aditt Aliag Mithi Versus Jitesh Sharma and Copy of the Judgment dated
04.11.2020 passed by Hon'ble Supreme Court of India in Criminai
Appeal No. 730/2020, arising out of SLP (Crl.} No. 95032018, Rajnesh
Vs. Neha and Anr, T am under direction to request you to download the
said Judgments on the available website of Supreme Court of India and
once again cireulale the same amongst all the Presiding Officers of
Subcrdinate Courts including All Family Courts posied in vour Judgeship
for information and compliance as directed by Hon'ble the Apex Court.

| am {urther directed 1 request vou to displav the said
Judgments also on the website of All District & Sessions Judges / Family
Courts and Courts of Judicial Magistrates situated in your Judgeship for
awareness and implementation.
Yours sineerely,
Encl,: As above. L T\ v

L
REGIGTRAR { ADMN.)



Atnl M. Korhekar

Secretary Geperzl
Sopreme Court of [ndia

Tel.: 011-23 384561
Fuaxt 011-2338617E
E-mail : sg.officei@sd,nic.n

November 10, 2023
Sir'Madam,

In complianes of the direclions dated November 6, 2023 passad by
t7is Hon'hle Court in Crirninal Appeal Mo, 3446 of 2023, ansing ouf of SLP
[Crl.y Ne. 11954 of 2023, titled "Aditi Alias Mithi Versus Jitesh Sharma®, &
capy of the judgment pranouncead in the matter bearing Criminal Appeal Mo,
730 of 2020, avlsing oul of SLP {Crl) No. 3303 of 2018, Wled “Rajnesh
Yereus Neha and Ane” is re-circulated herewth for taking suitable steps as

direcicd By this Hon'ble Court,

kindly acknowledge receipt of this communicanon at the aartiest,

With regards,
YOLUr sinceraly,

@_‘1,,;-1 ll-otw’lrt#{l—""
(Al M, Korhekard
Encl - a5 sihanwe:

10.
1, Reglstrar Ganerals of all the High Courls,

r} Director, National Judical Academy.
ES Diractor, Stare Ldicial Academles.



REPORTABLE

IN THE SUPREME COTRT OF INDIA
CRIMINAL AFFELLATE JURISDICTION

CRIMINAL APPERL NO(S), ' HeOF 2023

(Arisime out of 5.L.P.{Crl.) No. 11954 of 2023)

ADITI ALIAS MITHI -.. Appellani(s)
VERSUS
JITESH SHARNMXK -.- Respondent[a)
JUDGMENT _ j? E ¢ -f?/!—f;g@g»
sH BINDAIL. [. j.;___ _____ “w; 5'-2;‘}- téi
R
Suprome C vt of b
1. Leave granted.
2. As per the office repart dated 30. 10,2023, the respondent

had refused to receive nofice, hence, the service is deemed to be

complete,

3 The appellant-mincr daughter of the respondent-father ts
aggrieved of the order! passed by the High Court? by which the order?

passed by the Family Court* was tmnodified. The Family Court had fixed

- Dated 2304, U5 In Crivingl Rewsion No 44310 of 26232
" High feur: of Madhya Sradech 21 Guahor

"Dater 30,11, 3033

A Family Saract, Guna



mainlenance for the appellant T20,000/- per month, which was reducead

ta 27,500/- per rnonth by the High Court.

4, Icamed counsel for the appellant submitted that the
marriage betweean the mother of the appellant and the respondent was
solemnmized in the year 8008. Out ol the wedlock a boy and a gixl were
born. The custody of the boy is with the respondent whereas the
appellant is living with the mother. & divorce petition was filed by the
respondent-husband in January 2018 befors the Famiby Court. In May
8018 the appelianl and her molher-Shikha Sharma filed an application
under Section 125 Cr P.C. before the Family Court, The divorce
petition filed by the respondent-husband was allowed by the Family
Court on 10.05.2022. Vide crder dated 30.11.2022. the Family Court
parily allowed the application filed by the appellant and her mother
under Sechon 128 Cr.P.C. and awarded mainienance of $20.000/- per
menth oy the appellant-minor daughter. The wife was denied any

maintenance. The order qua that became final.

5. The High Cpurt vide impugned cryptic order has reduced
the amonunt af mamtcnance from 220 000/ - 1o 37 500/ . Despite seTnce
the respondent has not chosen to appear before this Court. He is
shirlang to take care of the appellant (minor dawerhter) who is B-7 years

of age at presenl. Prayer is lhat the impugned order passed by the

z



High Court be set aside and that the order of the Family Court be

IestoTed.

3 We have heard learned counsel for {he appellant and
perused the paper book.

7. From a perusal of the order passed by the Family Court

awarding maintenance of 120,000/ per month to the appellant (minor
daughlar), it is ewvidenl that the court had corsidered the rmaterial
placed before it. However, the High Court in revision, iled against the
aforesaid order by the respondent, recorded that earlier the

regpondent was doing private work and at present he is financially

distreszed.

B. The manner in which maintenance payable under Sechion
24 of the Hindn Manage Act, 19588 or Section 125 Cr.P.C. is to be
assessed, was considered by this Court in its celebrated judegmenl in
Rajnesh v. Neha and Anothex, (2021) 2 3CL 324, Deltailed quidelines
were iszsued. It was noticed that the 1enms of maintenance are decided
on Lhe bazis of pleadings of parties and on the ha=is of some ameount of
gquess work., It is often seen that hoth the parties submit secanty material
ard do not disclese cotrect details. The tendeney of the wife 13 to

exaggerate her needs, whereas the hushand tends to canceal his aemal



income. Keeping that in view, this Court laid dewn the procedure to
strcambime grant af maintetanes. The judgments of varieus courts
were referred fo and response from varous Stale Lega! Services
Auwthonities was sourght. This Court even requested the National Legal
Sernces Authorily lo submit a report on the suggestions received fram
the Slate Legal Services Authorities for framing guidelines an the
affidavit of disclosure of agsets and liabilites to be filed by Lhe parties.
Guidelines were ssued in exercise of powers under Article 136 read
wilh Avxliclie 148 of the Constitution of india, prescribing a uniform
lormal of Affidavit of Disclosure of Assets and Liabilities to be filed in
maintenance proceedings. The judgmert was delivered on
04.11.2020. The aiffidavit was to ke submitted in all maintenance
proceedings including pending proceedinga. The directions given are

axtracied as under:

"TE. Xeeping in mind the need for a uniflorm format
of Affidavit of Disclogure of Assets and Liabilities 1o be filod in
maititenance proceedings, this Courl considers it necessary
to frame gquidelines mm exercise of our powers under futicle
13% read with Arucle 142 of the Constitution of India:

i2.1. {2] The Ailidavil of Di=closarg of Assets ancd
Liabrities annexed at Enclosures I, IT and IIT of this judgment,
as may be applicable, shall be filed by the parties in all

maintenance preceedings, including pending procesdings



bafore the Family Court/Distriet Court/Maqistrate’s Couart
concerned, as the cage may ha, throughout the country;

72.2. (by The applicant making the claim [or
maintenance will be required to file a concise application
atcompanied with the Affidavit of Disclosure of Assets;

12.3. (c) The respondent must submit the reply along
with the Affidavit of Disclosure within a maximum period of
four weels The courts may mot grant more than two
opportunities for submizsion of the Affidavit of Distlosure of
Agsets and Liahilities to the respondent. If the respondent
delays in filing the reply with the affidavit, and seeks more
than twa adjournments for this purpose, the court may
cansider exerciging the power to sirike off the defence of the
regpondent, i the conduct = found to be wilful and
corntumacious in delaying ithe proceedings
[Kaushalya v, Mukesh [fzin, (2020} 17 SCC B22 : 2019 SCC
Online 8C 1915] . On the failure to hile the atfidawit within the
prescribed time, the Family Court may proceed {0 decide the
application for maintenance on the basiz of the affidawt filed
hy tha appiicant and the pleadings on record;

12.4, {d) The above format may be modified by the
court concernad, if the exigencies of a case requira the same.
[t would be leit to the judicial discretion of the court concerned
to izsne necessary directions in this regard.

I2.5. (2} I apart from the information contained in the
Allidavits of Disclasure, any further infermation is required,

the court concerned may pass appropriate orders in respect

thereof,

L |



12.6. (i If there is any dispute with respect 1o the
declaration made in the Affidavit of Disclosure, the aggrieved
party may seek permission of the court to serve
interxogatories, and seel praduction of relevant documents
from the oprosite party under Order 11 GFC. Oun filing of the
affidavit, the court may inveke the provisions of Crder 10 CPC
or Section 165 of the Evidence Act, 1872, if it considers it
eceessary (o do so. The income ol ene parly is often not within
the knowledge of the other spouse. The courl may invoke
section 106 of the BEvidence Act, 1872 if ncorssary, since the
income, assets and lhabilitiee of the spouse are wathin the

personal knowledge of the party concernecd

7871, (g If during the course of proceedings, there is
a change in the financial status of any party, or there is a
change ol any relevant circumslances. or if zome new
miormation comes to light, the party may submil an
amended/supplementary  affidavit, which would Lo

considared by \he court ar the time of [inal determinaticn.

12.8. {#) The pleadings made in the applications for
maintenance and rcplics filed showd be responsible
pleadings; if false staternents and misreprescntations are
made, the couri may consider initiation of proceeding under

Section 340 CePC, and for contempt ol couwrt.

12.8. (4} Irt case the parties belong to the economically
wealker socthions (“EVWS"], or are living below the poverty line
(“BPLY), ot are casual labourers, the reqguirement of filineg the

afbidavit would be diepansed with,



12.16. [/} The Family Court/Diatrict Court/Magqistrate's
Court concerned must make an endeavour to decide the LA for
interira maintenance by a reasoned order, within a period of
four to six months at the latest, after the Affidavita of Disclosure

have been filed before the court.

12.11. (k) A professional Marmage Counsellar must be
made available mm every Famly Couart,™

8. Criteria was also laid down for determining the gquantum of
maintenance. Guidelines were laid down regarding mainienance (o

minor children in paras Bl and 932 theraof, which are exiractad below:

"Parmanent alimony
2l. The living expensas aof tha child would inclnde

expenses for food, clothing, residence, medical expenses,
education of children. Extra coaching classes or any other
vocational training courses tp complement the basic
edocation muet be factored in, while awarding child
support. Atbeit, it should be a reasonable amount to be
awarded for exiracumcular/coaching clazges, and not an
oyverly extravagani armount which may be claimed.

92. Eduralion expenses of the childran must be
normally bome by the [ather. 1f the wife is worldng and
earning oufficiently, the expenses may be shared

proportionately between the parties.”



10, The Formars of Affidavits required to be filed for Thsclosure
of Agsets and Liaknlilies for non-agravian deponents, agrarian
deponents and \he partics residing in the State of Meghalaya in terms
of Enclasure-! to Enclosurc-IlI to the atoresaid judgment, which are

cxiracted below-

"ENCLOSURE I
Affidavit of Assets and Liabilities for Non-Agrarian
Deponents
I , o or efo , agec about TEALE,
ressident of . o hereby solemnly affirm and declare as whder:

A, Persanal Information

1. Name;

&, Aygesdex:

3. Dajificatisns (Cduesational and Professionnl)

4. Whether 1he Applican: i3 staying in the matomonial
housa/parenial homefseparate rasidence. Flease provide the
currenl residential address of matnmonial home ar place of
regidence and details of camership of residence, i owned by
oiher family member,

8. Date ol marriags:

6. Date of peparaticn:

T. General monthly expenses of the Applicant (rent, household
cxponged, medical bills, transpoetalion, ey

B. Details of Legal Prozeedings and Maintenanee being paid

1. Particylare af any ongoing or past legal preceedimgs with
cezpect 1o meintenance or child suppoert betyreen the Applicant
and ion-Applicant.

2. Whnether any maintenanes has bean awarded in any proceeding
arising under the OV e, CPC, HAMA, HAMA, cic? 1 yos,
provicde details of the guantum of maintenapce awarded in the
procecdings

3. If =0, provide particolars thereof, along with a cooy of the
order (g) passad.

4, Whether the crder of maintenanes pagzed in earliay

proceadings Lhas been complied with. [ nol, arrears of
sl LA nce



8. Whether any woluniary contribution towards maimntenance has
been madeswill be made in the furure? If ves, providae details
af the same,

C. Details of dependent family mambexs

1. Detaile of dependan family members, il any.
{2} Relationship with dependants;
(£} Age and sex of dependant(s):

2. Disclese if any independent source{s] of income of the
dependants, including interest income, agsota, pension, tax
lahility on any sueh ineome and any other relevant dalails.

&. Tha approximate expenses imcurrad o account of the
depandant.

D. Medical details if any, of the deponent and/or dependent
family mambers

1. Whether either parcly or child/children i3 sulfering fram any
physical/mental disability. or any other senous allment. If yes,
prodoce medical racords.

2. Whather any dependant [amily memker has serious disahbiliry,
requiring continuous medical erpendituva. II yas, produce
disability certificale and approximate medical expenditure
inturred on sach medical trealment.

3. Whether either party or child/children or any other dependén
farnily memnbar iz suflering from life-threatening diseases,
which would entail expensive and raguiar medical
cxpendilure? If yes, provide details of the same aleng with
summary «f previous detailz of hospitalization/medical
EXPENGEE ITCUITE.

E. Dafails of childxen of the parties
;. Number of children from the emsting marriage/mariial
relationshipy preous marriage,
2. Name and age of childran.
3. Detalls ol the pareant who bas the custody of the childran.
4. Expenditure for maintenance of dependent childran.
{3 Terwrards food, clothing end medical expensas.

[£) Tawards expenses lor educacion, and a enmmary ol general
SXPENsas.

(e} Towards expenses, i any, of any exira educational,
vocational or professional/educalional courtse, spedcializged
raining or spaciat skilla pregramme of dependent children.

{cl) Datails of any loan, morgage, charge incorrad ar inatalrment
plan {being pad or payable), il any, on account of any
edurcational expenses of children,

5. Waaiher any voluntary contribution by either of the parties 1s
being made towerds these educational exponses? IF yes,



providae deiads of the same, Also provide an esimate of any
arlditiora] contribution that may be required,

B. Wheiher any bnancial suppott is bemng provided by a thurd party
for the eduwcavens) exponscs of the shildren?
F. Detaile of Income of the Depuncnt

1. Name af emplayer;

2. Demgnanen:

d. Monlhly income;

t¢. U engaged 1 government servica, furnish latesi salary

corlificales oar cumrent pay 3hps or prool of depsst in bank
aceoent, if being remitled divactly by employer,

3. L enyagad in the privale sector, furnish & certificats provided
by e employer saling the designatinn and gross truenthly
meome of such person, and Form 16 for the relevant prriod of
carrent employment

B. If any perqusies, benefilz, lhouse rent allowance, travel
allowanae, dearness allowance or any slhar service henatit 15
being provided by ihe employer during the course of curren;
cmploytnent.

1. Whether aspeseed w0 income tax?

If yea, submit copies of the Tncorwe Tax Relurns for the peninds
given halow:

(1 One year prigr to marmmiage
1) Cne year priet to separ atiou
{1ff] Al the fime when the application for momntcnanee is fSled

d. Income [bom ather sgurces, such as rent, intarest, chares,
dividends, capital gains, FORs, Post oflice daposits, muoial
funds, stocks, debenlures, agriculturc, cr business, if any,
alaneg with TDS in respect of any such incoma.

9. Purnish copies of bank statement of all accounts fer the last 3
WEALS

. Lgsels (movable and immoyahle) owned by the Daponeat

1. Self-acquired property, il any:

2. Prepethes jointly owned by the parlies afler marriage;

4. 8hare m any ancestral prepery:

4. Drher joint properties af the parbas

{ancounts/inveatments/FOR muetnal funds. stocks, debonivras,
eic.), their value and stasus of possosson

3. Staws of possession ol immovable praporty wnd delails of zenl,
1f leased:

f. Derails of loars 1aken or given by the Deponent.

1. Briel description of jewallary and armaments of partics acqeired
derine/aftar marnage:

10



B. DIataily of parsfery daads or kansactions of alienation of
properia: previously owned by the applhceni, executed
during the subzisience of the mamiage. Also provide hrjef
reaaons ot such sale or traneaction, if any.

H. Detaila of Liabilities of the Deponent

1. Loana, lakilities, mortgadge, or charge osutstanding againsl the
Deponent, if any.

£ Dataila af anvy ERIs being naid.

3. Date and parpesa of taldng loan or incurring any such liability:

4, Actual ampunt borrowed, if any, and the amount paid up 1o data
of filing the Athidavit:

5. Any other information which would be relevant to deacribwa
current lishilties ¢f the Deponent.

1. seli-employed persqns  /Profaceianals FBusineae
Persona/Entreprensur

1. Briaf desoription of nature of business/profession/vocaton/aall-
employed work activiry,

2. Whelher the businass/profession/seli-employmeni iz carried an
as an individual, sole proprietorship concern, partnarship
concern, LLF, company or associabion of persons, HUF, jpint
family business or any other ferm? Give particulars af
Appilicant's shara in the partnership/business/professional
aszociation/sell-employment, In casa af partnarahip, specify
the share in the profit’loases of the partnerzhip.

3. Nat Incomma fom the businessfprofession/patinership/self.
cmployment.

3. Business/parinership/seli-employment lakibities, Lany, in case
of ensh activity.

5. In case of business of company, provide brie! details of last
audited balance sheict to indicate profit and loss of the company
n which gurh patty is in business in the company.

B, In zasa ol a parmership firm, provide details of the hilings ef the
last Inceme Tax Return of partnership.

1. In casa of self-employed individual, provide the filings of the last
Incomc Tax Raturn Ircan any such
profossional/ousiness/ rocalional activily.

I. Information provided by tha Deponant with respect to the
income, asaets and liahilitiae of tha other Sponse
L. BEducational end professional qualifications of the other spouee:
2. Whether zpouee 5 earning? M so, give partcolars of tha
sroupalion and incamea of the spouse.
3_1f nol, whelher he/she is staying in his/her own accommadation,
o1 in a rented accommaodation o1 in accommedation provided by
amplorer/business/ parinership?

11



L E

4. Particuwlars of assets and hakilities of spouse as knowm to tha
deparent, ateng with any supporting docurnenis.

K. Details of Applicant or tho othey 3pouse, in @#asc parbes are
Non-Resident Indians, Overseas Citizens of India, Forcign
Nationals or Persons living abroad ouiaide India

1. Detals of Cibzenship, Nabliomality and cuwrrent place ef
residence. i the fpplicant or ather spouse 5 residing abroad
ouiside India, tempeoraridy o1 pecmansnlly.

2. Detads of cwrrand employmenl and Ja1e=s1 ingome i lareign
rurresey of such applicart/sponse, duby supportad by ralevant
documentation of emplovment and incomc from such forcicm
amployar o aversaas iostitulion by way of arnploymant latter
o1 testimomal from foreign employer ar pversess msdtution or
latezt relevant bank etetement.

3. Details of household &nd other expenditure of aoch
applicani/spousa n foreign jurisdietion.

4. Delalds of tax liahility of applicani/ather spouse in fareign
irisAiction.

%, Details of incote of applicant/other spowse Bom othor soutans
in indiafforeign junsdictiomn.

8. Betails of expenses incurred or conirioution made on accaunt of
sponsal mainienance, child support ar any other educational
axnensas edingl reatment ol spouse or children.

1. Any other relevan: detail ol oxpenses or liabililies, not covered
under any of the above headings and any other Lanihties to any
ather dependont family members in India o1 abroad.

Daclaration

I. 1 declara that I have made a [ull and accuraw diselosure of my
income, expenditire, assets atd Hahilifes from all spurces. 1
rther declare that I have no assets, income, expenditire and
liakbilites other then as stated in this affidase.

2. L undarake o inform this Court itnmediately wilh raspect 1o any
malzrial change in sy empleyment, asSe1s, RGO, BXPHINEBEE 0T
any other information inctuded ir this affidavyit,

d. I undersiand that any lalse staternatd in this affidant, apar from
being conternpt of court, may also comnstitute an slence ander
Section 1848 read with Seeclians i3] ard 193 of 1he Indian Penal
{ode punishable with imprisonmeat up to waven years and Ane,
and Section 203 of the Indian Pena] Codoc punighable with
unprisonment up o two years and {ine T have read and
mrddarsiood Sectiors 191, 14932, 199 and 2C5 of the Indian Penal
Code, 1860,

DEPOMENT

¥Yerificalion
Weriffied at  or this day of thar the contenta of the
above affidavit are Uue e my persoual knowledge, oo oar! of it

1#



ie false and nothing material has been concealed thareffom,
wheress the contenis of the above affidavit relating ta thea assats,
income and expenditure of my spouse are based on infarmation
belmaved to e irue on the basis el record. I {urther warify that the
ropies of the docerments filed along with the affidavit are the
copies of he originals.
DEFONENT
ENCLOSURE II
Details for Affidavit for Agrarian Deponents {(IZrishl}

l. Total externt of the rural land(s) owned, or the spacific
sharaholdivey in tha sama land:

&. [amabandis/Mutatinns te ehow owmearshap.,

3, Lpcation of the land eemed by tha party

4, Natwre of land : whelher wet land or dry land.

8. Whether such land is agriculiural land or non-agricultural land:

8, Nature of agziculturafhorhoulturc:

7. Natura of crops cultivated during the yoar:

8. If rural land i3 not cultivable, whether the same is being used
for business, leasing or other activity:

9. Incame generated during the past 2 years brom the land.

10, Whether any land is 1aken on lease/battal (or any ather tarm
uged for 6 lease in the local ared of the junisdiclion concerned
where rurel/agriculiural land i= located.)

11. {a) Whelher awrner of any livestock, such as bulfaloes, cows,
goats, catile, poultry, fishery, bee keepang, piggery. aic. the
number thereof and income generated theralom?

(2) Whether engaged in dairy fazming, poultry, fish farming or
any other lrrestock actrrity,

12. Loans, if any abtained against the land, Furnish details of such
loans.

13. Any othar sources of ingame;

14, Lsakilities, if any.

15, Any other relavant inflormalion:

Declaration

L. I declare thal I have made a full and accarate disclesure ol my
income, expenditure, aseets and liabilities from all sources. 7
Iurther deslare that T have no assets, inoome, expenditure and
liakilitics other than as stated in this alfidavit.

2. I undertake to inform the Covrt immediaely with raspect ta
any material change in my employment, assats, income,
expanzes or any other infarmarion included in this atfidarir.

3. Janderstand that any false statement in this aflidevit, apart from
bLing contempt of coutl, may ¢onstitnte an ofates under
Saction 199 read wnth Sections 181 and 153 of the Indian Penal
Code panishahla with imprisstument up 16 3evan years and

13



[w . ]

bine, and Seciian £0% of the Indian Penal Coce pumshakhle with
Inprisomment Up 1o twe years and bne. [ have read and
understaed Soctions 1891, 193, 108 and 203 of the Indian Penal
Code, 1360,

DERPOIENT

Verificatian

Verified at omothis  day of that the conlents of the
above affidavit are true to my personal knowledgs, no part ef
it 13 false and nething material bas bean concealed thereliom.
[ further verify that the copes of the docamenta fled aleng
with the atfidawil are the copige of the arigmals.

DEPGNENT

ENCLGOSURE ITT
Adfidavit Iox the State of Moghalaya

. Whaothat the woman ia the youngaest davghtor of the famiiy.

. Whether the weomar 15 slaying with her hushand in her family
Froperty,

. Whether she has any marernal uncle, wha plays a very impornant
Tole wn their family matters, which includas sevlament of
mavuimeonial dispuies, Tho woman should alzo disclosa her clan
#ncd her linsage.

#. The woman should diselose il her ghildres have adoptod the

turname of har mother, inasmuch as Khagi bas heen delined as
“a parzen who adopts the snrmame of his ar her mother”,

. T woman should disclose M she gets any hinancal assistance
from her clan or family member.

. Tne woman angwid disclose if her parenta are ahwe more
specitically. her mother, and howr many slblings she has.

. In pvent of & woman not being the yournges: daughter, she has to
disclose who o youngest daugler i

. The woman sheuld diselose f she hae acy movable or any
immaovahle property, self-acquired or inherned from her clan.

. The weman should diszlose if she is marvied m lbal or nn.
tribal.
The: above formal may be medibed or adapted by the court
coroerned, 83 may be considered approprate.

Declaration

. I declate that | kave made a [ull end accarzle disclosure aof my
income, expenditure, assats and liabilities fbrom all sources. |
furjher deelara that 1 have no assos. incone, expaenditate and
Labiliice other than azs stated in this affidawit.

. 1 unrdertake to inform this Court immediateiy with respact to any
rateral change in oy employmend, assela, incormeg, eXpenses or
any other mfermation included in this affidawit.

'
.-



4. [ undarstand that any falep statement in thie atfidavit, apart om
Deing contempt of court, may alse consttute an offence wnder
Section 199 read with Bactions 1B] and 153 of the Indian Panal
Tode punishable with impriscrment up o sevetl yoars and ine,
and Section 209 of the Indian Penal Cede punishable with
imprisenment uwp o twa yaars and fine, 1 have read and

understood Ssctieres 121, 183, 183, and 202 of the [ndian Panal
Cade, 1860,

DEPONENT
Verification

Verfied at ___on this _ __ day of that tThe contents af the
asbove alfidavit are troe 10 my pezsonal knowledge, no pert of it
is falee and nothing matecial has keen concealed therelran,
whersas the contents of the above aflidayit relating to the nsaets,
ingama and expenditure of my spouse are hased on information
baliawved to be true on the basis of 7ecord, Ilurther verify that the
copies of the documemns filed along with the affidavit are the
coplas of the originglis.

PDEPONENT"

11. Separate Affidavits were provided for agranan and non-
agrarian depeonents as the particulars to be furnished by the deponents
Living it the wxban areas are entirely different zem those who ara living
in rural and tribal argas. Separate format of Alidavit has been
provided for the residents of the State of Meghalaya considering its
special stalus. 1t is predominantly a tribal area and follows matrilineat

ayatem of society.

12. In Neha Tyagi v. Lieutenant Colonel Deepak Tyagi,
{2022y 3 SCC BE, this court while uphplding the decree of divorce
granted by the coutts below, opined that even after the divorce, the
hushand is not absolved of his liability And responsikility 10 maintain

child/son till he aitains the age of majority. In a dispute between the

1%



hushand and wife, the chuld should not be made to auffex, Relevant

para & thoreol 1s cxtracted balow:

"G, However, at ithe same time, the respondent
husband cannast be absolved from hiz  labality and
respansibility 1o maintain his son Pranav till he attains the age
of majority. Whatever be the dispute between the husband
ang the wite, a child should net be made to suffer. The liability

and responsibility of the falher 1o maintain the child conlinues

disputed thal the son Pranav has a right to be mainijgined as

per the stalua of hia Eather. II is reported that the mather is not

aarning anything. 3he is residing at her parental house at
Jaipur. Therefore, a reasonablessufficient amount is required

for the maintenance of her son incluoding his education e,

which shall have o be paid hy the resspondent husband,
irrespective of the decree of dissolullon of marriage between
the appellant wile and the respondent husband. The ammount
which was being paid pursuant to the erder paszed by the
Army authorities on 15-11-2012 has also been stopped by the
rezpondent husband since December 2019."

[emphasia supplied)
Howaver, in a given caze, where the earning of the wife iz also good,
that factor can always be considaraed as joint parenting is always best

for upkiinging of the child. The basic object is the weliare of the child.

1G
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13. A perusal of tha order passed by the High Court shows that
the amount of maintenange awarded ki the appeliant was reduced from
130,000/~ to 27,500/- par month, meraly noticing that earlier, the
respondent was in business. However, at that point in time he was m
debt and in financial distress, henre, not abla to pay huge amount of
maintenance to the minor daughter. The respondent is not
represented before this Court o justify the sland taken by him before

the High Court. The Family Court had passed a delailed order giving

reasonsg,

14, Nothing is evident from the record or even pointed ont by
the learned counsel for the appellant at {he time of hearing that
affidavits were filed by both tha parties in terms of judgment of this
Ceourt in Rajnesh's case ({supra), which was directed to be
communicated to all the High Courts for further circnlation ta all the
Judictal Officers for awareness and implementation. The case in hand
1 not in isclabgn. Even after pronouncement of the aforesad
judgrment, this Court is still coming across homber of cases decided by
the courts below xing maintenance, either interim or fnal, without
{heir being any affidavil on record filed by the parties. Apparently, the
afficers concerned have failed to take notice of the gquidelines issued

by this Count far erpeditious disposal of ceses invelving gran! of

17



maintenance. Comprehensive guidelines were issued pertaimng to
overlapping jurisdiztion amaong courts when concurrent remedies for
grant of maintenance are availakble under the Bpecial Marriage fct,
1984, Section 128 Cr.P.GC., ke Protection of Women from Domestic
Viclence Act. 2005, Hindu Marriage Ari, 1955 and Hindn Adaptions and
Mainlenance Act, 18956, and Criteria for determinng guantum of
maintenance, datc from which maintcnance is to ke awarded,
enlorcement of orders of maintenance including fixing payment of
interim maintenance. As a result, the hhgauon whick should class at
the trial level is taken up 1o this Court and {he parties are forced to

liigate.

15 At in the case in hand, the impugned crder paesed by the
High Court is cryptic and is kereft of ressons. In our opinica, the same
deserves o be set aside and the matter is Jiable to he remitted to the
High Court for censideration afresh. Ordered accordingly As the
respondant remained unrepresenled, the High Court may issue notice

for hie appearance on the date so fized by it

16, Considering the facts of the case iIn hand and the other
gimilar cases coming across before this Cowrt not adhering to lhe
guidelincs given in Rajnesh's case {supra), we deem it apprapriate to
direct the Secrelary Gencral of this Court to re-circulate the aforesaid

)



judgment not only to all the Judicial Officers through tha High Courts
s concerned but alse to the Nationzl Judicial Academy and the State
Judicial Academies, lo be taken note of during the training

programmes s wall. Ordered accordingly.

17. The appee! is dispoaed of accordingly. 3 -

Now Delhi
November 06, 2033.
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IN THE SUPREME COURT OF INDIA 4
[QRDER »X1i RULE 2]
CRIMINAL APPELLATE JURISDICTTON
(Lncer Article 136 ol the Consttuation of hndia)
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The humnble Fetition of the
Petiriarer abewe hamied

MOST REEPECTFULLY SHOWETH: -
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order datey 2B.00. 2003

Wt of Madhya Pradeszh, ar
0. 4939 of 2022 {mpugned

Order]. The Hon'hle High Court vide impugmed ivdgment

and final order wys Plessed to alipn the Criminal reviginy

Lled v the Respondent.
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INDU MALHOTRA, J.

(1)

(i)

(i)

PART A
Leave granted.

The present Criminal Appeal arises out of an application for Interim
Muaintenunce filed in a petition wS. 125 Cr.P.C. by the Respondent-wife and
minor son. The Respondent No.l-wife left the matrimonial home in January
2013, shortly after the birth of the son-Respondent No.2. On 02.09.201 3, the wife
filed an application for interim maintenance w'S. 125 Cr.P.C. on behalf of herself
and the minor son. The Family Count vide a detailed Order dated 24.08.2015
awarded interim maintenance of Rs_ 15,000 per month to the Respondent No.1-
wife from 01.09 2013: and Rs.5.000 per month as interim maintenance for the
Respondent No.2-son from 01.09.2013 to 31.0E2015; and @ Rs. 10,000 per
month from 01.09.2015 onwards till further orders were passed in the main
petition.

The Appcllant-hushand challenged the Order of the Family Court vide
Crominal Wrir Pention No 8B75/2015 filed before the Bombay High Court,
Nagpur Bench. The High Count dismissed the Writ Petition vide Order dated
14.08. 2018, and affirmed the Judgment passed by the Family Court.

The present appeal has been filed to impugn the Order dated 14.08.2018.
This Court issued notice to the wife and directed the Appellant-husband to file
his Income Tax Returns and Assessment Orders for the period from 2005-2006
ull date. He was also directed to place a photocopy of his passport on record, By
a further Order dated 11.09.2019, the Appellant-husband was directed to make
payment of the arrears of Rs.2,00,000 towards interim maintenance to the wife;
and a further amount of Rs.3,00,000, which was due and payable to the wife
towards arrears of maintenance, as per his own admission. By a subsequent
Order dated 14.10.2019, it was recorded that only a pant of the arrears had been
paid. A final opportunity was granted to the Appellant-husband to make payment
of the bulance amount by 30.11,2019, failing which, the Court would proceed

under the Contempt of Courts Act for wilful disobedience with the Orders passed
by this Court



(iv)

(v)

In the backdrop of the fucts of this case, we considered it fit to frame
guidelines on cerain aspects pertaining W the payment of maintenance in
matrimonial matters, There are different statutes providing for making an
application for grant of maintenance / interim maintenance, if any person having
sufficient means neglects, or refuses 1o maintain his wife, children, parents, The
different enactments provide an independent and distinet remedy framed with a
specific object and purpose. Inspite of time frames being prescribed by various
statutes for disposal of interim applications, we have noticed, in practice that in
a vast majority of cases, the applications are not disposed of within the time
frame prescribed. To address various issues which arise for consideration in
applications for grant of maintenance / interim maintenance, it is necessary (o
frame guidelines to ensure that there is uniformity and consistency in deciding
the same. To seek assistance on these issues, we have appointed Ms, Anitha
Shenoy and Mr, Gopal Sankarunaryanan, Senior Advocates as Amici Curiae,
who have graciously accepted to assist this Court.

By a further Order dated 17.12.2019, the Appellant was directed 10 pay
an amount of Rs.1,45,000 to the Respondent no. l-wife within a period of 45
days.

On the issue of framing guidelines, the National Legal Services Authority
was directed to clicit responses from the State Legal Services Authorities of
various States.

By a subsequent Order dated 05.08.2020, it was recorded that an Affidavit
of Compliance had been filed on 04.08.2020 by the Appellunt-husband, wherein
it was stated that arrears of Rs.1,45,000 till 11.09.2019 had been paid by him in
January, 2020. However, he had made no further payment to the wife thereafter.
With respect to the amount of Rs. 10,000 p.m. payable for the minor son, the
Order had been complied with till July 202(. A statement was made by the
Counsel for the Appellant that he was not disputing the payment of maintenance
for his son, and would continue to pay the same, A direction was issued by this

Court to pay the entire arrears of maintenance to the wife @ Rs.15,000 p.m. as



{vi)

{vii)

(viii)

fixed by the Family Court, und continue to pay the said amount during the
pendency of proceedings.

By the Order dated 25.08.2020, it was noted that the Appellant had filed
an Affidavit duted 23,08.2020 wherein he had admitted and acknowledged that
an amount of Rs. 500,006 was pending towards arrears of maintenance to the
Respondent No. [-wife. The Appellant was directed to pay 50% of the arrears
within 4 penod of 4 wecks to the Respondent No.l, failing which, he was
directed to remuin present before the Court on the next date of hearing. The
Counsel for the hushand placed on record a chart of vanous proceedings pending
between the parties. Taking note of the aforesaid Facts, we considered it
appropriate to refer the matter for mediation by Mr. Shridhar Purchit, Advocate,
a well-known Mediastor in Nagpur, to resolve all disputes pending between the
parties, and arrive at an overall settlement.

On 08, 10,2020, we were informed that the mediation had failed. The
husband appeared before the Court, and made an oral statement that he did not
have the financial means to comply with the Order of maintenance payable o
the Respondent No. l-wife, and had to borrow loans from his father to pay the
sarme, He however stated that he had paid the maintenance awarded 1o the son,
and would continue to do so without demur. Both partics addressed srpuments
and lhed their writien submissions.

We have heard the Counsel for the parties, and perused the written
submissions filed on their behalf.

The hushand has inrer alia submitted that he was presently unemployed,
and was not in a position to pay maintenance 1o the Respondent No.1-wife. He
stated that he did not own any immovable property, and had only one operational
bank account. The husband declined to pay any further amount towards the
maintenance of his wife. It was further submitted that the Family Court had
erroneously relied upon the Income Tax Returns of 2006, while determining the
maintenance payable in 2013, He further submitted that he was exploring new

business projects, which would enable him to be in a better position to sustain

his family.



f(1x)

(x}

The wife has inter alia submitted that the amount of Rs. 10,000 awarded
for the son was granted when he was 2 % years old in 2015, The said amount
was now highly inadequate to meet the expenses of a growing child, who is 7 ¥
yvears old, and is a school-going boy. It was further submitted that the admission
fee for the current academic year 2020-2021 had not yet been paid. [If the fee
was not paid within time, the school would discontinue sending the link for
online classes. She submitted that she was being over-burdened by the growing
expenses, with no support from the husband.

With respect to the contention of the husband that he had no income, she
submitted that the husband had made investments in real estate projects, and
other businesses, which he was concealing from the Court, and diverting the
income 1o his parents. It has also been alleged that the Appellant had retained
jliegﬂ possession of her Streedhan, which he was refusing to return, Despite
orders being passed by this Court, and in the proceedings under the D.V. Act, he
wis deliberately not complying with the same. In these circumstances, it was
submitted that there was a major trust deflicil, and there was no prospect for
reconciliation.

With respect to the issue of enhancement of maintenance for the son, the
Respondent is at liberty to move the Fumily Court for the said relief. We cannot
grant this relief in the present appeal, as it has been filed by the husband.

In the facts and circumstances of the case, we order and direct that ;

(a)  The Judgment and order dated 24.08.2015 passed by the Family Court,
Nagpur, affirmed by the Bombay High Court, Nagpur Bench vide Order
dated 14.08.2018 for payment of interim maintenance @ Rs. 15,000 p.m. 1o
the Respondent No. l-wife, and Rs. 10,000 p.m. to the Respondent No.2-son,
is hereby affirmed by this Court,

{b) The husband is directed to pay the entire arrears of maintenance @&
Rs. 15,000 p.m., within a period of 12 weeks’ from the date of this Judgment,
and continue to comply with this Order during the pendency of the
proceedings w/S. 125 Cr.P.C. before the Family Court;



(¢} Ifthe Appellant-husband fails to comply with the aforesaid directions of
this Court, 1t would be open to the respondents to have the Order enforced
ufS.128 Cr.P.C., and take recourse to all other remedies which are available
in accordance with law;

(d) The proceedings for payment of interim maintenance ufS. 125 CrP.C.
have been pending between the parties for a period of over 7 years now. We
deem it appropriate that the Family Court decides the substantive application
wS, 125 Cr.P C_in Petition No. E-443/ 2013 finally, in light of the directions
{ guidelines issued in the present judgment, within a pericd of 6 months' from
the date of this judgment.

The Registry is directed 10 forward a complete copy of the pleadings,
alongwith the written submissions filed by the parties, and the record of the
procesdings in the present Crimingl Appeal, to the Family Court, Nagpur,
The present Criminal Appeal is disposed of accordingly.



PART B

Given the backdrop of the facts of the present case, which reveal that the
application for interim maintenance under Section (25 Cr.P.C. has remained
pending before the Courts for seven years now, and the difficulties encountered
in the enforcement of orders passed by the Courts, as the wife was constrained
to move successive applications for enforcement from time to time, we deem it
appropriate (o frame guidelines on the issue of maintenance, which would cover
overlapping jurisdiction under different enactments for payment of maintenance,
payment of Interim Maintenance, the criteria for determining the quantum of
maintenance, the date from which maintenance is to be awarded, and
enforcement of orders of maintenance.

Guidelines / Directions on Maintenance

Maintenance laws have been enacted as a measure of social justice o
provide recourse to dependant wives und children for their financial support, so
as to prevent them from falling into destitution and vagrancy.

Article 15(3) of the Constitution of India provides that

“Nothing in this article shall prevent the State from making any special
provisian for women amd children. ™

Article 15 (3) reinforced by Article 39 of the Constitution of India, which
envisages a positive role for the State in fostering change towards the
empowerment of women, led to the enactment of various legislations from time
to time,

Justice Krishna Iver in his judgment in Caprain Romesh Chander Kaushal
v Mrs. Veena Kaushal & Ors.' held that the object of maintenance laws is :

"9, This provision is a measure of social fustice and specially enacted o
protect women and children and falls withen the constiiu tional sweep of
Article 15(3) reinforced by Article 39, We have no doaln that sections of
staiutes calling for construction by couris are nol petrified print bul vilrant
words with social functions o fulfil. The brooding presence of the
constitutionad empathy for the weaker sections like women and children
must inform interpretation if it has to have social relevance. So viewed, 11 i3

F{1978)4 5CC 0,



(1)

possible 1 be selective in picking out that interpretation owr of rwo
alternatives which advances the cause — the cause of the develicts,

The legislations which have been framed on the issue of maintenance are
the Special Murmiage Act 1954 (“SMA™), Section 125 of the Cr.P.C. 1973; and
the Protection of Women from Domestic Violence Act, 2008 (*D.V. Acr™) which
provide a statatory remedy to women, omespective of the religious community
to which they belong, apart from the personal laws applicable to various religious
communities.

Issue of Overlapping Jurisdiction

Maintenance may be claimed under one or more of the afore-mentioned
statutes, since each of these epactments provides an independent and distinet
remedy framed with a specific object and purpose. For instance, a Hindu wife
may claim mamtenance under the Hindu Adoptions and Maintenance Act 1956
(“HAMA™)., and also in a substantive proceeding for either dissolution of
marriage, or restitution of conjugal nights, etc. under the Hindu Marnage Act,
1955 (“HMA"™) by invoking Sections 24 and 25 of the said Act.

In Nanak Chand v Chandra Kishore Aggarwal & Ors”, the Supreme
Court held that there was no inconsistency between the Cr.P.C. and HAMA.
Section 4ib) of HAMA would not repeal or atfect the provisions of Section 438
of the old Cr.P.C. It was held that -

“4 Both can stand topether. The Mamtenance Act {5 an act o amend and
cedify the faw relating o adoptions and maintenance among Hindus. The
faw was substantially sinilar before and nefuely ever sugpested that Hindue
Law, as i force immedintely before the commencement of thiz Act. insofar
ax it deall with the maintenance of children, wag in_agny way incongiztens
with Section 488, Cr.P.C, The scope q'ﬂimlwmmj_ﬂﬂmiﬁﬂ

provides o sumary gf_rr{f_rﬂ_ﬂ.gﬂ' if ﬂmﬂgﬂ e 1o all permm befrmﬂ_m.- to
all refigiony and hox nn reldoir | e Fries,

Recenrly the gquestion came before the ..-I.Hahuh'iﬁH{g}r Canrt i Rﬁm Kingh
v, State: AILRII6IAIISS. before the Caleunta High Court in Mahabir
Agarwalle v. Gita Roy [1962] 2 Cr. L1528 and before the Pama High
Court in Nalini Ronjan v. Kiran Rani: AIRI965Patd42. The three High
Courts frrve, tn ouwr view, correctly come fo the conclision riar Section 4ih)
af_the Maintenance Act does not_repeal or affect in_any_manner the
provigions conatned fn Section 488, Cr.p G

{emphasis supplied)

1969} 3 SOC 802,



While it is true that a party is not preciuded from approaching the Court
under one or more enactments, since the nature and purpose of the relief under
each Act is distinct and independent, it is equally true that the simultaneous
operation of these Acts, would lead to multiplicity of proceedings and conflicting
orders. This would have the inevitable effect of overlapping jurisdiction. This
process requires to be streamlined, so that the respondent / husband is not
obligated to comply with successive orders of manenance passed under
different enactments.

For instance, if in a previous proceeding under Section 125 Cr.P.C., an
amount is awarded owards maintenance, in the subsequent proceeding filed
for dissolution of marriage under the Hindu Marriage Act, where an application
for maintenance pendente lite is filed under Section 24 of that Act, or for
maintenance under Section 25, the payment awarded in the earlier proceeding
must be taken note of, while deciding the amount awarded under HMA.

Statutory provisions under various enacimenis
{a} The Special Marriage Act, 1954 (“SMA™)

Section 4 of the Special Marriage Act, 1954 provides that a marriage
between any two persons who are citizens of India may be solemnised under this
Act, notwithstanding anything contained in any other law for the time being in
force. It 1s a secular legislation applicable to all pesons who solemnize their
marriage in India,

Section 36 of the Special Marriage Act provides that a wifie is entitled to
‘claim pendente lite maintenance, if she does not have sufficient independent
income to support her and for legal expenses. The maintenance may be granted
on a weekly or monthly basis during the pendency of the matrimonial
proceedings. The Court would determine the quantum of maintenance depending
on the income of the husband, and award such amount as may seem reasonable.

Section 36 reads as:

“8.36. Alimony pendente lite. —Where in any proceeding under Chaprer V
ar Chapter VI it appears te the disirict court that the wife has no
independent income sufficient for her suppor! and the necessary expenses

49



of the proceeding, it may, on the application of the wife, order the husband
in pay her the expenses of the proceeding, and weelkly or mosthly during
the proceeding such sum as, having regard to the husband s income, it may
seem 1o the court 1o be reasonable

Provided that the application for the payment af the expenses of the
proceeding and such weekly or monthly sum during the proceeding under
Chapter ¥V or Chapter VI, shall. s far as possible, be disposed of within
sixiv days from the date af service of notice on the hushand ™

Section 37 provides for grant of permanent alimony ai the time of passing
of the decree, or subsequent thereto, Permanent alimony is the consolidated
payment made by the hushand to the wife towards her maintenance for life.
Section 37 reads as:

“8. 37, Permanent alimony and maintenance.—{ [ ) Anmy court exercising
Jurisdiction under Chapter V or Chapter Vi may, at the fime of passing any
decree or at any ime subseguent o the decree, on appiication made o i
fer the purpose, arder that the husband shall secure to the wife for her
maintenance and support if necessary, by a charge on the husband’s
property gich gross sum or such monthly or perodical rayment of money
[foor a term nol exceeding her life, as, having regard to her own properiy, if
any, her husivand 's property and ahility, the conduct of the pariies and other
circumstances af the case, as it may seem o the court o be jist,

(2)1f the disivict court is satisfied that there is a change in the cireumstances
af evther parry ar any time after it has made an order under sub-Section (1),
i vy, af the instance af either parey, vary, modify or rescind any such order
in such manaer as it may seem 1o the conrt to be jusr.

{3) If the dirtrict court s sarisfied thar the wife in whase favour an order
has been mode under this Section has remarried or is not leading a chaste
life, it mary, of the instanee of the meband, vary, modify or rexcing any such
arder and in sich manner axs the court may deem fjust,

(b} The Hindu Marriage Act, 1955 (“HMA"™)

The HMA 15 u complete code which provides for the rights, liabilities and
obligations ansing from a marnage between two Hindus. Sections 24 and 25
make provision for maintenance (o a pany who has no independent income
sufficient for his or her support, and necessary expenses. This is a gender-neutral
provision, where either the wife or the husband may claim maintenance. The pre-

reguisite 15 that the applicant does not have independent income which is
sufficient for her or his support, during the pendency of the lis.

1)



Section 24 of the HMA provides for maintenance pendenre lite, where the
Court may direct the respondent to pay the expenses of the proceeding, and pay
such reasonable monthly amount, which is considered to be reasonable, having
regard to the income of both the parties.

Section 24 reads as:

“24, Maintenance pendente lite and expenses of proceedings.—

Where in any proceeding under this Act it appears o the court that either
the wife or the husband, as the cave may be, has no independent income
sufficient for her or his support _amn wiary expenses of the
proceeding, it may, on the application of the wife or the husband, order the

respondent to pay to the petitioner the expenses of the proceeding, and
monthly duri ceedin f_swm _as, having regard fo the

petitioner s own _incpme and the income of the respondent, it may seem o
the court to be reasonable.,

Provided that the application for the payment of i,!ig expenses of the
i.FI an K. [ | l ¥ r
possible, be disposed of within sixy days from the date of service af notice
an the wife or the husband, as the case may be. ™
(emphasis supplied)

The proviso to Section 24 providing a time line of 60 days for disposal of
the application was inserted vide Act 49 of 2001 w.e.f. 24.09.2001.
Section 25 provides for grant of permanent alimony, which reads as

“25. Persnanent alimony and maintenance —
(1) Any court exercising jurisdiction under this Act may, ar the time of
ssing any decree or af ime subseguent thereto, on application made
to it for the purpose by either the wife or the husband, as the case may be,
order that the respondent shall pay to the applicant for her or his
maintenance and support such gross sum or such monthly or periodical sum
for a term not exceeding the IEIHIMMMM
respondent's own_income and other property, i any, the income and othe

property of the applicant, the conduct of :&f_mﬂms_ﬂiﬂ'_ﬂtﬁf_
cire, af the case. it may seemt to the court o be just, and any such

payment may be secured, if necessary, by a charge on the immeovable
property of the respondent,

{2) If the court is satisfied thar there is, a change in the circumstances af
either party at any lime after it has made an order under sub-section (1), it
may at the instance of either party, vary, modify or rescind any such order
in such manner ax the court may deem just.

{3} If the court is satisfied thar the party in wheose favour an order has been
made under this section has remarried or, i such party is the wife, that she




has aor remained chaste, or, if such party is the husband, thar he has had
sexual imterconrye with any woman outside wedfock, it may at the instance
af the ather party vary, modify or rescind any such order in such manner as
the court may deem juss, ™

(emphasis supplisd}

Section 26 of the HMA provides that the Court may from time to time pass
interim orders with respect to the custody, mamntenance and education of the

minor children

(e) Hindu Adoptions & Maintenance Act, 1956 (“HAMA™)

HAMA is u special legislation which was enacted to amend and codify the
laws relating to adoption and maintenance amongst Hindus, during the
subsistence of the marriage, Section |8 provides that a Hindu wife shall be
entitled to be maintmned by her husband during her lifetime. She is entitled
make a claun for a separate residence, without forfeiting her right to
maintenance. Section 18 read in conjunction with Section 23 states the factors
required to be considered for deciding the quantum of maintenance o be paid.
Under sub-section (2) of Section 18, the husband has the obligation to maintain
his wife, even though she may be living separately. The right of separate
residence and maintenance would however not be available if the wife has been
unchaste, or has converted to another religion.

Section 18 reads as follows -

“18. Maintenance aof wife.—

( 1) Subjeci 1o the provivions of this section, a Hindu wife, whether married
before or after the commencement of this Act, shall he eniitled 1o be
micaititaineed by her hushband during her lifetime.

(2) A Hindie wife shall be entiled 1o live separately from her husband
withowt forfeiring her claim to maintenance—

(@) if ke is guilty of desertion, that is to say, of abandoning her without
reasonable couse and without her consent or against her wish or willfully
meglecting her,

() if he has treated her with such cruelty as to cause a reasonable

apprehension in her mind that it will be harmful or injurious 1o live with
her husband;

fc) [*=+%]
(d) if he hax any other wife living:
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fe) if he keeps a concubine in the same house in which his wife is living or
habitually resides with a concubine elsewhere;

(f) if he has ceased o be a Hindu by conversion to another religion;

(g) if there is any other cause justifying living separately.

(3} A Hindu wife shall not be eniitled to zeparate residency and
maintenance from her hushand if she is unchaste or ceases to be a Hindu
by conversion o anather religion.

The distinction between maintenance under HMA and HAMA is that the
right under Section 18 of HAMA is available during the subsistence of a
marriage, withoul any matrimonial proceeding pending between the partics.
Once there is a divorce, the wife has to seck relief under Section 25 of HMA.?

Under HMA, either the wife, or the husbund, may move for judicial
separation, restitution of conjugal rights, dissolution of marriage, payment of
interim maintenance under Section 24, and permanent alimony under Section 25
of the Act, whereas under Section 18 of HAMA, only a wife may scek
maintenance,

The interplay between the claim for maintenance under HMA and HAMA
came up for consideration by the Supreme Court in Chand Dhawan v Jawaharlal
Dhawan.* The Supreme Court, while considering the vanous laws relating 1o
marriage amongst Hindus, discussed the scope of applications under the HMA
and HAMA in the following words :

“23 . Section 18(1) of the Hindu Adeptions and Mainfenance Act, 1956
eatitles a Hindu wife fo claim_niaintenance from her hushand during her
life-time. Sub-section (2) of Section I8 granis her the right fo live
separately, without forfelting her claim to maintenance, ifhe is guilty of any
of the mishehaviers enumerated therein or on account of his being in one of
abjectionable conditions as mentioned therein. 8o while susiaining her
mearriage and preserving her marital status, the wife i entitled 1o claim
maintenance from her husband. On the other hand, under the Hindu
Marrage Act, in confrasi, her claim for maintenance pendente lite is
durared on the pendency of a liigation of the kind envisaped under Sections
9 1o 14 of the Hindu Marriqee Act, and her claim to permanent maintenance
er alimony is_based on the_supposition_that either her marital status has
been siramed or affected by passing a decree for restitulion of conjugal

rights or judic iail separation in favour or againgt her, or her marriape
stands dissolved by a decree of nudlity or diverce, with_or withowt her

V Panditras Chiveai Kelirre v Coavebai (2002) 2 Mah L) 33
(1993} 3 S5CC 406,
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consent, Thes when her marital status is 1o be affected or disrupted the court
does so by pasying a decree for ar against her. On or af the time of the
happening of that event. the court being seized of the matter, invokex it
ancillary or mcidental power to grant permanent alimony. Not enly thar,
the court retaing the jorisdiction ar subseguent stages fo fulfill this
incidental or ancillary obligation when moved by an application on that
beholf by a party entifled o relief. The court fiurther retaing the power to
change"” or alter the order in view of the changed circumsiances. Thus the
whn-"e exercise is 1urI:|m rhe ganmis -r]l_,|r a diseased or a I'?J"l‘.rﬁ'fﬂ Mtfﬂ‘liﬂgl"

the H rug:g_ _fl_-;i'n.r_nnge Act preserved the right of permanent mgm[:gﬂme in
faveur of the husband or the wife,_as the case may be, dependent on _the
court passing a decree of the kind as envisaged under Sections 9 10 14 of
the Act It other words without the marital status being affected or; digputed
by the marrimenial court weder the Hindu Marriage Act the ﬂﬂf'ﬂL,ﬂl{
permanent alimeny was ol fo be valid as ancillary or incidental to such
affectation or divruption, The wife's claim to matntenance decessarily has
then fe be apitated under the Hindu Adoptions and Matntenance Act, 1956
which v o levizlafive measure later in point_of fime than the Hindu
Marrigge Agt, 1955, though part of the same sovio-legal scheme

revedutionizing the law applicable to Hindus ... "

{emphasis supplicd)

Section 19 of the HAMA provides that a widowed daughter-in-law may
claim maintenance from her father-in-law if (i) she is unable to maintain herself
out of her own earnings or other property; or, (ii) where she has no property of
her own, is unable to obtain maintenunce; (a) from the estate of her husband, or
her father or mother, or (b} from her son or daughter, i any, or his or her estate.

Section 20 of HAMA provides for maintenance of children and aged
parents. Section 20 casts a statutory obligation on a Hindu male to maintain an
unmarried daughter, who is unable to maintain herself out of her own earnings,
or other property. In Abhilasha v Parkash & Ors.” a three-judge bench of this
Court held that Section 20(3) is a recognition of the principles of Hindu law,
particularly the obligation of the father 1o maintain an unmarried daughter. The
right 1s absolute under personal law, which has been given statutory recognition
by this Act. The Court noted the distinction between the award of maintenance
to children u/s, 125 Cr.P.C., which limits the claim of maintenance to a child,

until he or she attains majority. However, if an unmarried daughter is by reason

* Decided on 15, 10,2020 in Criminal Appeal Noo6] 52020,
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of any physical or mental abnormality or injury, unable to maintain herself, under
Section 125(1)(c), the father would be obligated to maintuin her even afier she
has attained majority. The maintenance contemplated under HAMA is a wider
concept. Section 3(b) contains an inclusive definition of maintenance including
marriage expenses. The purpose and object of Section 125 Cr.P.C. is to provide
immediate relief to the wife and children in a summary proceeding, whereas
under Section 20 read with Section 3(b) of HAMA, a much larger right is
contemplated, which requires determination by a civil court.

Section 22 provides for maintenance of dependants, Section 23 provides
that while awarding maintenance, the Court shall have due regard to the criteria
meniioned therein :

“23 Amount of mainfenance. -

(1) It shall be in the discresion af the court to determine whether any, arid
if 30 what, maintenance shall be awarded under the provisions of this Act,
and in doing so, the court shall have die regard 1o the consideration set oul
in sub-section (2) or sub-seciion | 3, as the case may be, 5o far as they are
applicable.

{2} In determining the amount of naimenance, if any, o be awarded to a
wife, children or aged or infirm parents under this Act, regard shall be had
fo—

{a) the poxition and status of the parties;

{B) the reasonable wants of the claimant;

ic) if the claimant ix living separarely, whether the claimant is justified in
doing so;

id) the value of the claimant's property and any income derived from such
property, or from the claimant’s own earning or from any other source;
{e) the number of persons entitled 10 maintenance under this Aci,

{3} In determining the amount af maintenance, {f any, 1o be awarded to o
dependant under this Act, regard shall be had 10—

{a) the net value of the exiate of the deceased after providing for the
paymen! of his debis;

(b) the provision, if any, made wnder a will of the deceased in respect, of
the dependantr;

{c) the degree of relationship between the two;

(d) the reasonable wants of the dependant;

fe) the past relations between the dependant and the deceased;

(f} the value of the property of the dependant and any income derived from
such property, or from his or her eamings er from any other conrye;

15



fg) the number of dependants entitieed 1o maintenance under this Act. ™

(d) Section 125 of the Cr.P.C.

Chapter IX of Code of Criminal Procedure, 1973 provides for
maintenance of wife, children and parents in a summary proceeding.
Maintenance under Section 125 of the Cr.P.C. may be claimed by a person
irrespective of the religious community to which they belong. The purpose and
object of Section [25 Cr.P.C. is to provide immediate relief to an applicant. An
application under Section 125 Cr.P.C. is predicated on two conditions : (i) the
husband has sufficient means; and (ii) “neglecs” to maintain his wife, who is
unable o maintain herself. In such a case, the husband may be directed by the
Magistrate to pay such monthly sum to the wife, as deemed fit. Maintenance is
awarded on the basis of the financial capacity of the husband and other relevant
factors.

The remedy provided by Section 125 is summary in nature, and the
substantive disputes with respect to dissolution of marriage can be determined
by & civil coun / family court in an appropriate proceeding, such as the Hindu
Marnage Act, 1956,

In Bhagwan Durr v Kamla Devi® the Supreme Count held that under
Section 125011 Cr.P.C. only o wife who 15 “unable to maintain herself™ is entitled
to seek maintenance. The Court held |

P9 The otwect of thexe provisiomns betng 1o srevedil  vapramey o
destitiution, the Magistrate has to find out as te what is reqguired by the wife
to maintain o standard of living which is neither luxiriows ner penurious,
but i modestly conxistent with the stotus of the famidy, The needs and
requirements of the wife for such moderate living can be fairly determined,
amly i her separate income, also. is taken into account fogether with the
earnings of the hushand and hix commiiments. "

{emphasis supplicd)
Prior to the amendment of Section 125 in 2001, there was a ceiling on the
amount which could be awarded uy maintenance, being Rx. 500 “in the whole™.

In view of the rising costs of living and inflation rates, the ceiling of Rs. 500 was

P {1975) 2 50C 386
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done away by the 2001 Amendment Act. The Statement of Objects and Reasons
of the Amendment Act states that the wife had o wait for several years before
being granted maintenance. Consequently, the Amendment Act introduced an
express provision for grant of “interim maintenance”, The Magistrate was vested
with the power to order the respondent to make a monthly allowance towards
interim maintenance during the pendency of the petition.

Under sub-section (2) of Section 125, the Court is conferred with the
discretion to award payment of maintenance either from the date of the order, or
from the date of the application.

Under the third proviso to the amended Section 123, the application for
grant of interim maintenance must be disposed of as far as possible within sixty
days’ from the date of service of notice on the respondent.

The amended Section 125 reads as under :

“I25. Order for maintenance of wives, children and parenis.

{11 If any person having sufficient imeans neglects or refuses io mguntain-
{a) his wife, unable to maintain herself, or

(hl_his legitimate or illegitimate minor child, whether married or_not,
unable to mainiain itvelf, or

{c) hix legitimate or Wlegitimate child {nor being a married daughter) who
has artained majority, where such child is, by reason of any physical or
mental abrormality or injury unable to maimtain itself, or

{d) his father or mother, unable to maintain himself or herself,

a Magisrrate of the first class may, upon proof of such neglect or refusal,
erder such person o miake a monthly allowance for the maintenance of hix
wife or such child, father or mother, at such monthly rate as such Magistrare
thinks fit, and o pay the same o such persen as the Magistrate may from

firme to time direct;

Provided that the Magistrate may erder the father of a minor female child
referred to in clause (b) to make such allowance, uniil she artaing her
majority, if the Magistrate is satisfied that the husband of such miner female
child, if married, is nof pos sufficient means .

rovided further that the istrate_may, during the
proceeding regarding monthiv glfowance for the maintenance under this

sub-section, order such person to make o monthly allow for the interim
mainfencanee ;_:i" his wife or siuch child, father or mother, and the expenses of

wihich the sirafe considers reasonable, and 1o pay the
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Pravided also that an application for the monthly allowance for the jnterim
mairtenance and expenses of proceeding under the second proviso shall, as
far gx possible, be disposed of within sixiy days from the date of the service
of notice of the application ro such person,

Explanation — For the purposes of this Chapter,-
(@) "minor” means a person who, under the provisions of the Indian
Majority Act. 1873 (9 of 1875); is deemed not to have attained his majerity;
(b) "wife" includes a woman wheo has been diverced by, or hax obtained o
divarce from, her husband and has not remarried,

(2) Any such allowance for the maintenance or interim maintenance and
EXPEMNTES qil"pmrreedﬂng shiil] Espd}waafrm the dare of the arder, or, if 5o
ardered, from the date of the application for maintenance or interim
maintenance and expenses of proceeding, as the case may be.

{3} {f any person so ordered fails witheut sufficient cause to comply with
the arder, any such Magisirate may, for every breach of the order, issue a
warrani for levying the amount due in the manner provided for levying fines,
and may rentence such person, for the whole, er any part of each month's
allowance for the mointenance or the inferim matntenance and expenses of
proceeding, as the case meay be, remaining unpaid after the execution of the
warranf, ia impri.ﬂmmemfnr g teirm which Ty exlend 1o ane month or winl
payment if soomner made:

Provided that no warrant sholl be issued for the recovery of any amount
due under this section unless application be made 1o the Conrt fo levy such
amaunt within a period of ene vear from the dare on which it became due:
Provvided further that if such person offers to maintain hix wife on condition
af her living with him, and she refuses to live with him, such Magistrate may
consider iy grounds of refusal stated by her, and may make an arder under
thiz section notwithstanding such offer, if he s sarisfied that there i fust
groning for so doing.

Explanarion. — If a husband has contracted marriage with another woman
o keeps o mistress, it shall be considered to be a just ground for hix wife's
refisal o live wirh him,

(<) o wife shall be entitled to receive an allowance for the mainfenance or
frterim matelenance and expenses of proceeding, ax the caze may be, from
her husband under this section if she is fiving in adultery, er i, withowr any
sufficient reavon, she refuses to live with her ushand, or if they are [iving
separaiely by mumnial consent

(5) O provey that any wife in whase favour an arder hax beeri made under
thiz section iv living in adultery, or that withou! sufficient reason she refuses
to bve with her hushand. or thar they are living separately by mutual
concent the Magistrate shall cancel the order.™

{emphasis supplied)
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In Chaturbhuj v Sitabai’ this Court held that the object of maintenance
proceedings is not to punish a person for his past neglect, but to prevent vagrancy
and destitution of a deserted wife by providing her food, clothing and shelter by
a speedy remedy. Sechon |25 of the Cr.P.C, 15 a measure of social justice
especially enacted to protect women and children, and falls within the
constitutional sweep of Adicle 15(3). reinforced by Anrtcle 39 of the
Constitution.

Proceedings under Section 125 of the Cr.P.C. are summary in nature. In
Bhuwan Mohan Singh v Meena & Ors.* this Court held that Section 125 of the
Cr.P.C. was conceived to ameliorate the agony, anguish, financial suffering of a
woman who had left her matrimonial home, so that some suitable wrrangements
could be made (o enable her to sustain herself and the children, Since it is the
sacrosanct duty of the husband to provide financial support to the wife and minor
children, the husband was required to earn money even by physical labour, if he
is able-bodied, and could not avoid his obligation, except on any legally
permissible ground mentioned in the statute.

The issue whether presumption of marriage arises when parties are in
live-in relationship for a long period of time, which would give rise to a claim
w/S. 125 Cr.P.C. came up for consideration in Chanmuniva v Virendra Kumar
Singh Kushwaha & Anr.” before the Supreme Court. It was held that where a
man and a woman have cohabited for a long period of time, in the absence of
legal necessities of a valid marriage, such a woman would be entitled to
maintenance. A man should not be allowed to benefit from legal loopholes, by
enjoying the advantages of a de facro marriage, without undertaking the duties
and obligations of such marriage. A broad and expansive interpretation must be
given to the term “wife,” to include even those cases where 4 man and woman
have been living together as husband and wife for a reasonably long period of

time. Strict proof of marnage should not be a pre-condition for grant of

7 (2008) 2 SCC 316,
{0 13)6 5CC 353.
{2011} 1-53CC 141,
This pudgrment wis relemred o o lurger bench,
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maintenance 0fS. 125 Cr.P.C. The Court relied on the Malimath Committee
Report on Reforms of Cnminal Justice System published in 2003, which
recommended that evidence regarding a man and woman living together for a
reasonably long period, should be sufficient to draw the presumption of
MArTiage.

The law presumes in favour of marriage, and against concubinage, when a
man and woman cohabit continuously for a number of years, Unlike matrimonial
proceedings where strict proof of marriage is essential. in proceedings w/S. 125
Cr.P.C. such strict standard of proof is not necessary.'”

(e) Protecticn of Women from Domestic Violence Act, 2005 (“D.V. Aer™)

The D.V. Act stands on a separate footing from the laws discussed
hercinabove, The D.V. Act provides relief to an aggrieved woman who is
subjected to “domestic violence.” The “aggrieved person” has been defined by
Section 2(a) to mean any woman who is, or has been, in a domestic relationship
with the respondent, and alleges to have been subjected to any act of domestic
violence. Section 2(f) defines “domestic relationship™ to include a relationship
between two persons who live. or have at any point of time lived together in a
shared houschokd, when they are related by consanguinity, marriage, or through
a relationship in the nature of marriage, adopiion, or are family members living
together as a joint family.

Section 2(q) of the Act defined “respondent” to mean an “adult male
person” who is, or has been, in a domestic relationship with the aggrieved
woman. In Hiral . Harsora & Ors. v Kusum Narottamdas Harsora & Ors."!
this Court held that the “respondent”™ could also be a female in a domestic
relationship with the aggnieved person, Section 3 of the D.V. Act gives a gender-
newtral definition 1o “domestic violence™ Physical sbuse, verbal abuse,
emotional abuse and economic abuse can also be inflicted by women against
other women, Even sexual abuse may, in a given fact circumstance, be by one

woman on another, Section 17(2) provides that the aggrieved person cannot be

1 Kemala & O v K Mohon Eenar (20003 11 S5CC 491,
I yHhibg 100 80T |68
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evicted or excluded from a “shared household”, or any part of it by the
“respondent”, save in accordance with the procedure established by law. If
“respondent™ is to be read as only an adult male person, women who evict or
exclude the aggrieved person would then not be covered by the ambit of the Act,
and defeat the very object, by putting forward female persons who can eviet o
exclude the aggrieved woman from the shared houschold. The Court struck down
the words “adult male™ before the word “person™ in Section 2(q) of the 2005 Act,
and deleted the proviso to Section 2(g), as being contrary to the object of the Act

The expression “relationship in the nature of marriage™ as being akin to 3
common law or a de facro mamriage, cume up for consideration in D, Velusamy
v D. Patchaiammal." It was opined that 4 common law marriage is one which
requires that although a couple may not be formally married : (1) the couple hold
themselves oul to society as being akin (o spouses; (b) the parties must be of
legal age to marry; (c) the parties must be otherwise qualified to enter into a legal
marriage, including being unmarried; and (d) the parties must have voluntarily
cohabited, and held themselves out to the world as being akin to spouses for a
significant period of time. However, not all live-in relationships would amount
to a relationship in the nature of marriage to avail the benefit of D.V. Act. Merely
spending week-ends together, or a one-night stand, would not make it @
“domestic relationship”.

For a live-in relationship to fall within the expression “relationship in the
nature of mamiage”, this Court in fndra Sarma v. V.K.V. Sarma'" laid down the
following guidelines : (a) duration of period of relationship: (b) sharcd
household: (¢) domestic arrangements; (d) pooling of resources and financial
arrangements; (e) sexual relationship; (D) children; (g) socialisation in public and
(h) intention and conduct of the parties. The Court held that these guidelines were
only indicative, and not exhaustive.

“Nomestic violence™ has been defined in Section 3 of the Act, which

includes economic abuse as defined in Explanation | (iv) to Section 3, as ©

00y 10 5CC 469,
F13) 15 BCC 755,
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“Eeamomic ahuve which means deprivation of all or any Er:'ﬂngl_mfe or
financial resources, 1o which the aggrieved person is entitled under any law
or custem, whether pavable under an order of o Court or otherwise, or
which the aperieved person requires out of necessity, including bur not
limited 1o household necessities for the aggrieved persan, ar her children. ™

Section 17 by 2 non-obstante clause provides that notwithstanding anything
contained in any other Law for the time being in force, every woman in a domestic
relationship shall have the right to reside in the “shared houschold”, irrespective
of whether she has any right, title or beneficial interest in the same. Section 17

reads as :

“17. Right to reside in a shared household:

{1} Norwithsanding anything contained heusehold: in any other law for
the time beirg i force, every woman in a domestic relationship shall have
the right to reside in the shared household, whether or not she has any right,
title or benesicial interest in the same.

(2) The aggrieved person shall not be evicted or excluded from the shared
hausehold or any part of it by the respondent save in accordance with the

procedure established by faw. ™

Section 19 deals with residence orders, grant of injunctive reliefs, or for
alternate sccommodation [ payment of rent by the respondent.

A three-judge bench of this Court in Satish Chander Ahuja v Sneha Ahuja**
has overruled the judgment in 5.R.Barra v Taruna Batra,'* wherein a two judge
bench held that the wife is entitled to claim a right of residence in a “shared
household™ wS. 17 (1), which would only mean the house belonging to, or taken
on rent by the husband, or the house which belongs to the joint family of which
the hushand is a member. In Satish Chander Ahuja (supra), the Court has held
that although the judgment in S.R. Barra (supra) noticed the definition of shared
househoid under Section 2(s). it did not advert to different parts of the definition,
which makes it clear that there was no requirement for the shared household to
be owned singly or jointly by the husband, or taken on rent by the husband. If

H Decided on 15 10,2020 in C_A. No. 24832030 by a bench comprising of Honble Justices Ashok
Bhushan, R, Subhash Reddy and M R.Shah.
1% (2007) 3 SCC 160,
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the interpretation given in S.R. Batra is accepted, it would frustrate the object of
the Act. The Court has taken the view that the definition of “shared houschold™
in Section 2(s) is an exhaustive definition, The “shared household™ is the
household which is the dwelling place of the aggrieved person in present time,
If the definition of “sharcd houschold” in Section 2(s} is read to mean all the
houses where the aggrieved person has lived in a domestic relationship alongwith
the relatives of the husband, there will be a number of shared households, which
was never contemplated by the legislative scheme. The entire scheme of the
legislation is to provide immediate relief to the aggrieved person with respect to
the shared household where the aggrieved woman lives or has lived. The use of
the expression “st any stage has lived”, is with the intent of not denying
protection to an aggrieved woman merely on the ground that she was not living
there on the date of the application, or on the date when the Magistrate passed
the order w/S. [9. The words “lives, or at any stage has lived in a domestic
relationship™ has to be given its normal and purposeful meaning. Living of the
woman in a household must refer o a living which has some permanency. Merc
fleeting or casual living at different places would not make it a shared household.
The intention of the parties and the nature of living, including the nature of the
household, must be considered, 1o determine as to whether the parties intended
to treat the premises as a “shared household™ or not. Section 2(s) r.w. Sections
17 and 19 grant an entitlement in favour of an aggrieved woman to the right of
residence in a “shared household”, irrespective of her having any legal imterest
in the same or not. From the definition of “aggrieved person™ and “respondent”,
it was clear that :

(i) itis not the requirement of law that the aggrieved person may either
own the premises jointly or singly, or by tenanting it jointly or
singly;

(ii)  the household may belong 1o a joint family of which the respondent
is a member, irrespective of whether the respondent or the aggrieved

person has any right, title, or interest in the shared household;



(iti) the shared household may either be owned, or tenanted by the

respondent singly or jointly.

The right 1o residence wS. 19 is, however, not un indefeasible right,

especially when o daughter-in-law is claiming a right against aged parents-in-
law. While granting relief wS. 12 of the D.V. Act, or in any civil proceeding,
the court has to balance the nights between the aggrieved woman and the parents-

in-=law,

Section 200 provides for monetary relief to the aggrneved woman

“20, Monelary reliefs.-

(1) While disposing of an application under sub-section (1) of section 12,
the Magistrate mav direct the respondent o pay monetary relief to mee! the
expenses incurred and losses suffered by the aggrieved person and any
chilid of the agprieved person as a result of domestic violence and such relief
nay include. bur iv pot limired 19, -

(i) the loss of earmings;

(b) the medical expenses;
fc)tie dosy caused due o destruction, damage or removal of any property

from the controd of the aggrieved person; ond

fd) the maintenance for the aggrieved person ax well as her children, (famy,
inclueling an order tnder ar in addition fo an order of maintenance under
sectlon 125 of the Code of Criminal Procedure, 1973 (2 af 1974) or any
ether law for fe fime being in force,

(2} The monetary rellef sronred wnder this section shall be adequate, fair
amd reasenalde and consistent with the standard of living to which the

aggrieved person (s gecpgtomed,

(3} The Magistrate shall have the power 1o order an appropriate lump Sum
paviment or moathly poyments of maintenance, as the mature amd
ctrcumstances of the case may regiire.”

{emphasis supplied)

Section 204 1 )(d) provides that muintenance granted under the DLV, Act to

an aggneved woman and children, would be given ettect to, m addition to an

order of mamtenance awarded under Section 125 of the Cr.P.C.. or any other law

in force.

Undler sub-section {6) of Section 20, the Magistrate may direct the employer

or debtor of the respondent, to directly pay the aggrieved person, or deposit with
the court a portion of the wages or salaries or debt due to or accrued to the credit
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(i)

of the respondent, which amount may be adjusted towards the monetary relief
puyable by the respondent.

Section 22 provides that the Magistrate may pass an order directing the
respondent o pay compensation and damages for the injuries, including mental
wriure and emotional distress, caused by the acts of domestic violence
perpetrated by the respondent.

Section 23 provides that the Magistrate may grant an ex parfe order,
including an order under Section 20 for monetary relief. The Magistrate must be
satisfied that the application filed by the aggrieved woman discloses thut the
respondent is committing, or has committed an act of domestic violence, or that
there is a likelihood that the respondent may commit an uct of domestic violence,
In such a case, the Magistrate is empowered to pass an ex parte order on the basis
of the affidavit of the aggricved woman.

Section 26 of the D.V. Act provides that any reliel available under Sections
18, 19, 20, 21 and 22 may also be sought in any legal proceeding before a Civil
Court, Family Court or Criminal Court. Sub-section (2) of Section 26 provides
that the relief mentioned in sub-section (1) may be sought in addition to, und
alongwith any other relief thit the aggricved person may seek in a suit or legal
proceeding before a civil or eriminal court. Section 26 (3) provides that in case
any relief has been obtained by the aggrieved person in any proceeding other
than proceedings under this Act, the aggrieved woman would be bound to inform
the Magistrate of the grant of such relief.

Section 36 provides that the D.V, Act shall be in addition to, and not in
derogation of the provisions of any other law for the time being in force,

Conflicting judgments on overlapping jurisdiction

Some High Courts have taken the view that since each proceeding is distinct
and independent of the other, maintenance granted in one proceeding cannot be
adjusted or set-off in the other. For instance, in Ashok Singh Pal v Manjulata,"
the Madhya Pradesh High Court held that the remedies available to an aggrieved

person under S. 24 of the HMA is independent of 5. 125 of the Cr.P.C. Inan

" AIR 2008 MP 139,



(i}

application filed by the husband for adjustment of the amounts awarded in the
two proceedings, it was held that the gquestion as to whether adjustment is to be
granted, 15 a marter of judicial discretion to be exercised by the Coun. There is
nothing 1o suggest as a thumb rule which lays down as & mundatory requirement
that adjustment or deduction of maintenance awarded u/s, 125 Cr.P.C. must be
off-set from the amount awarded under $.24 of the HMA, or vice versa,

A similar view was taken by another single judge of the Madhya Pradesh
High Court in Mahan Swaroop Chawhan v Mohini."

Similarly, the Calcutta High Court in Sujir Adhikari v Tuiika Adhikari"™
held that adjustment is not a rule. It was held that the quantum of maintenance
determined by the Court under HMA is required to be added to the quantum of
muntenance w/s. 125 Cr,P.C

A similar view has been taken in Chandra Mohan Das v Tapati Das™,
wherein a challenge was made on the point that the Court ought 10 have adjusted
the amount awarded in a proceeding under 5,125 Cr.P.C., while determining the
maintenance 10 be awanded under 5.24 of the HMA, 1955, It was held that the
quantum of mainmenance determined under 5.24 of HMA was 1o be paid in
addition 1o the mamtenance awarded in a proceeding under 5.125 Cr.P.C.

O the other hand, the Bombay and Dclhi High Courts, have held that in
case of paraile] proceedings, adjustment or set-off mast take place.

The Bombay High Court in o well-reasoned judgment delivered in Vishal
v Aparma & Anr. ™ has taken the correct view. The Court was considering the
issuc whether interim monthly maintenance awarded under Section 23 rw,
Section 20 {[Wd) of the D.V. Act could be adjusted against the maintenance
awurded under Section 125 Cr.P.C. The Family Court held that the order passed
under the DV, Act and the CrP.C. were both independent proceedings, and
adjustment was not permissible. The Bombay High Court set aside the judgment
of the Family Court, and held that Section 201 )(d) of the D V. Act makes it clear

7016y 2 MP L) T4
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that the maintenance granted under this Act, would be in addition to an order of
maintenance under Section 125 Cr.P.C., and any other law for the time being in
force. Sub-section (3) of Section 26 of the D.V. Act enjoins upon the aggrieved
person to inform the Magistrate, if she has obtained any relief available under
Sections 18, 19,20, 21 and 22, in any other legal proceeding filed by her, whether
before a Civil Court, Family Court, or Criminal Court. The object being that
while granting relief under the D.V. Act, the Magistrate shall take into account
and consider if any similar relief has been obtained by the aggrieved person.
Even though proceedings under the D.V. Act may be an independent proceeding,
the Magistrate cannol ignore the maintenance awarded in any other legal
proceedings, while determining whether over and above the maintenance already
awarded, any further amount was required to be granted for reasons o be
recorded in writing.
The Court observed :

“1& What ! intend to emphasize is the fact thai the adjusiment is permissibie
and the adjustment can be allowed of the lower amouni against ihe higher
armount, Though the wife can simultaneously claim maintenance under the
different engctments, it does not in @y way mean that the husband can_be
made liable to pay the maintenance awarded in each of the said
proceedings. "

{emphasis supplied)

It was held that while determining the quantum of maintenance awarded
u/$.125 Cr.P.C., the Magistrate would take into consideration the interim
maintenance awarded to the aggrieved woman under the D. V. Act,

The issue of overdapping jurisdictions under the HMA and D.V. Act or
Cr.P.C. came up for consideration before a division bench of the Delhi High
Court in RD v BD* wherein the Court held that maintenance granted to an
aggrieved person under the D.V. Act, would be in addition to an order of
maintenance WS, 125 Cr.P.C., or under the HMA. The legislative mandate
envisages grant of maintenance to the wife under various statutes, It was not the

intention of the legislature that once an order is passed in either of the

H 2019 VIT AD (Delhi) 466,
27



maintenance procesdings, the order would debar re-adjudication of the issue of
maintenance in any other proceeding. In paragraphs 16 and 17 of the judgment,
it was observed that :

“16. A conjoint reading of the aforesaid Sections 20, 26 and 36 of DV Act
would clearly establish that the provisions Ef DV .:‘._q..j' dealing with
maitienance are i - * other [aws
therefore maintenance can be granted to the agerieved person (3) under the
DV Act which would alse be in addirion to any order of maintenance arising
et of Secrion 125 of Cr.P.C.

17 On the converse, if any order is passed by the Family Court under
Secrion 24 of HMA, the same would not debar the Court in the proceedings
arixing ourof DV Act or proceedings under Section 125 of Cr. P.C. insritured
by the wifeloperieved person clatming maintenance. However, if cannot be
taid down as o propagifion of law thal once an order of maintenance hasx
been pasced by any Cour? then the same camnot be re-adiudicated upon

any other Court, The lepislative mandate en ui&‘ggu erani a,f MGinienance

Maintenance Act, {956 { hersingfter referred to as TM.HH .l. Sfﬂmll_'l_ﬂiﬂf
Cr.2.C. ax well ox Section 20 of DV Agt. Ax such various statutes furve been

enacted o provide for the maintenance te the wife and 1 x5 nowhere the
intention of the fegisfamre that once any prder 5 pasied (n either of the
proceedings, tre said order would debar re adiudicanon of the issue of

mainienance in any ather Cours "

{emphass supplied)

The Court held that w/S. 2001 ¥d) of the D.V. Act. maintenance awarded
to the aggneved woman under the D.V, 1s in addition to an order of maintenance
provided w/S. 125 CrP.C. The grant of maintenance under the DV, Act would
nod be & bar (o seck maintenance uw/S. 24 of HMA.

Similarly, in Tanushree & Ors. v A8 Moorthy,™ the Delbi High Court
was considering a case where the Magistrate’s Court had sine die adjourned the
procecdings u/S. 125 CrP.C. on the ground that parallel proceedings for

masintenance under the D.V. Act were pending. In an appeal filed by the wife
before the High Court, i1 was held that a reading of Section 2001 )(d) of the D.V.

Act indicates that while considering an application w/S. 12 of the D.V. Act, the

2018 SOC Oilene Del 7074,
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Court would take into account an order of maintenance passed wS. 125 Cr.P.C.,
or any other law for the time being in force. The mere fact that two proceedings
were initiated by a party, would not imply that one would have to be adjourned
sine die. There is a distinction in the scope and power exercised by the Magistrate
under 5.125, Cr.P.C. and the D.V. Act. With respect 1o the overlap in both
statutes, the Court held :

"5, Reading of Section 20¢1){d) of the D.V. Act further shows that the two
proceedings are independent of each other and have different scope, though

there is an overlap,_[nsofar as the overlap is concerned, law has catered for

that eventwality and laid down thar at the time of consideration of an
application for grant of maintenance iinde j of the D V. Act, the
maintenance fixed under Section 1215 Cr P.C. shall be taken into account, ™

{emphasis supplied)

The issue whether maintenance w8, 125 Cr.P.C. could be awarded by the
Magistrate, after permanent alimony was granted to the wife in the divorce
proceedings, came up for consideration before the Supreme Court in Rakesh
Malhotra v Krisima Malhetra.® The Court held that once an order for permanent
alimony was passed, the same could be modified by the same court by exercising
its power w/S. 25(2) of HMA. The Court held that |

“16. Since the Parliament has empowered the Court Under Section 25(2)
of the Act and kept a remedy intact and made available 1o the concerned
party secking modification, the logical sequitur would be that the remedy
so prescribed ought 1o be exercised rather than creating multiple channels
af remedy seeking mamiendnce. Cine can understand the situation where
considering the exigencies of the situation and urgency in the matter, a wife
initially prefers an application Under Section 125 of the Code 1o secure
maintenance in order to susiain herself In such matters the wife would
certainly be entitled 1o have a full-fledged adjudicarion in the form of any
challenge raised before a Competent Court either wnder the Act Or similar
such enactinents. But the reverse cannot be the aocepted marm. ™

The Court directed that the application uw/S. 125 Cr.P.C. be treated as an
application wS. 25(2) of HMA and be disposed of accordingly.

1020 SCC OnLine SC 239
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(iv)

In Nagendrappa Natikar v Neelamma®™ this Court considered a case where
the wife instituted o suit under Section 18 of HAMA, after signing & consent
letter in proceedings w/S, 125 Cr.P.C., stating that she would not make any
further claims for maintenunce against the husband. It was held that the
proceedings w/S, 125 Cr.P.C. were summary in nature, and were intended to
provide a speedy remedy to the wife. Any order passed u/5. 125 Cr.P.C. by
compromise of otherwise would not foreclose the remedy u/S. 18 of HAMA.

In Sudeep Chaudhary v Radha Chandhary™ the Supreme Court directed
adjustment in a case where the wife had filed an application under Section 125
of the Cr.P.C., and under HMA. In the 8. 125 proceedings, she had obtained an
order of maintenance. Subsequently, in proceedings under the HMA, the wife
sought alimony. Since the husband failed to pay maintenance awurded, the wife
initiated recovery proceedings. The Supreme Court held that the maintenance
awarded under Section 125 Cr.P.C. must be adjusted against the amount awarded
in the matrimonial proceedings under HMA, and was not to be given over and
above the same.

Directions on overlapping jurisdictions

It is well settled that & wife can make a claim for maintenance under
different statutes. For instance, there is no bar to seek manienance both under
the D.V. Act und Section 125 of the Cr.P.C., or under H.MLA. Tt would, however,
be inequitable 10 direct the husband to pay maintenance under each of the
proceedings, independent of the relief granted in a previous proceeding. IF
mantenance is awarded o the wife in a previously instituted proceeding, she i1s
under a legal obligation to disclose the same in a subsequent procceding for
maintenance, which may be filed under another enactment. While deciding the
quanfum of maintenance 1n the subsequent proceeding, the civil court/family
court shall ke into account the maintensnce awarded in any previously

instituted proceeding. and determine the maintenance payable to the claimant.

M ean 4y 1 500 453
{1997 | | 50C 28



To overcome the issue of overlapping jurisdiction, and avoid conflicting
orders being passed in different proceedings, we direct that in a subsequent
maintenance proceeding, the applicant shall disclose the previous maintenance
procecding, and the orders passed therein, so that the Court would take into
consideration the maintenance already awarded in the previous proceeding, and
grant an adjustment or set-off of the said amount. If the order passed in the
previous proceeding requires any modification or variation, the party would be

required to move the concerned court in the previous proceeding.



n
(i)

(i}

(1il)

Pavment of Interim Maintenance

The proviszo to Section 24 of the HMA {inserted vide Act490f 200] we.t.
24.08.2001), and the third proviso to Section 125 Cr.P.C. (inserted vide Act 50
of 2001 w.e.f. 24.09.2001) provide that the proceedings for interim maintenance,
shall as far as possible, be disposed of within 60 days® from the date of service
of notice on the contesting spouse, Despite the statutory provisions granting a
time-bound period for disposal of proceedings for interim maintenance, we find
that applications remain pending for several years in most of the cases. The
delays are caused by various factors, such as tremendous docket pressure on the
Family Courts, repetitive adpoumments sought by parties, enormous time taken
for complenon of pleadings at the interim stage itself, etc. Pendency of
applications for maintenance at the interim stage for several yvears defeats the
very object of the legislation.

At present, the issue of interim maintenance is decided on the basis of
pleadings, where some amount of guess-work or rough estimation takes place,
st as o make a prima facie assessment of the amount to be awarded. It is often
seen that both parties submit scanty material, do not disclose the correct details,
and suppress vital information, which makes it difficult for the Family Courts (o
make an objective assessment for grant of interim muintenance. While there is a
tendency on the pan of the wife o exaggerate her needs, there is a corresponding
tendency by the hushand to conceal his actual income.

It has therefore become necessary to lay down a procedure to streamline
the proceedings, since u dependant wife, who has no other source of income, has
to take recourse o bormowings from her parents / relatives during the interregnum
o sustain hersell und the minor children, till she begmns receiving interim
MAainienance.

In the first mstance, the Family Count in compliance with the mandate of
Section  of the Fanuly Courts Act 1984, must make an endeavour for settiement
of the disputes. For this, Section 6 provides that the State Government shall, in
consultation with the High Coun, make provision for counsellors to assist a

Family C'ourt in the discharge of its functions. Given the large and growing
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(iv)

(v)

(vi)

percentage of matrimonial litigation, it has become necessary that the provisions
of Section 5 and 6 of the Family Couns Act are given effect to, by providing for
the appointment of marriage counsellors in every Family Court, which would
help in the process of settlement

If the proceedings for settlement are unsuccessful, the Family Court
would proceed with the matter on merits.

The party claiming maintenance either as a spouse, or as a partner in a
civil union, live-in relationship, common law marmage, should be required to file
a concise application for interim maintenance with limited pleadings, alongwith
an Affidavit of Disclosure of Assets and Liabilities before the concerned court,
as a mandatory requirement.

On the basis of the pleadings filed by both parties and the Affidavits of
Disclosure, the Court would be in a position to make an objective assessment of
the approximate amount 10 be awarded towards maintenance at the interim stage.

The Delhi High Court in a series of judgments beginning with Puneer
Kaur v Inderjit Singh Sawhney™ and followed in Kuswn Sharma v Mahinder
Kumar Sharma®® (“Kusum Sharma I'*) dirccted that applications for maintenance
under the HMA, HAMA, D.V. Act, and the Cr.P.C. be accompanied with an
Affidavit of assets, income and expenditure as prescribed. In Kusum Sharma 11,
the Court framed a format of Affidavit of assets, income and expenditure o be
filed by both parties at the threshold of & matrimonial litigation. This procedure
was extended to maintenance proceedings under the Special Mariage Act and
the Indian Divorce Act, 1869, In Kuswm Sharma 1> the Delhi High Count
modified the format of the Affidavit, and extended it to maintenance proceedings
under the Guardians & Wards Act, 1890 and the Hindu Minority & Guardianship
Act, 1956, In Kusum Sharma IV the Count took notice that the filing of
Affidavits alongwith pleadings gave an unfair advantage to the party who files

2 TLR (2012) | Delhi 73
7 (2014) 214 DLT 493,

% 1015 217 DLT 706,
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(wiil)

{ix)

(X}

the affidavit subsequently. In this judgment, it was clarified thit the Affidavit
must be filed simultaneously by both parties, In Kusum Sharma V' the Count
consolidated the format of the Affidavits in the previous judgments, and directed
that the same be filed in maintenance proceedings.

Given the vastly divergent demographic profile of our country, which
comprises of metropolitan cities, urban areas, rural areas, tribal areas, etc., it was
considered appropriate w elicit responses from the vanous State Legal Services
Authorities (“SLSA™).

This Court vide its Order dated 17.12.2019 requesied the National Legal
Services Authority (“NALSA™) to submit a report of the suggestions received
from the SLSAs for framing guidelines on the Affidavii of Disclosure of the
Assets and Linbilities 1o be filed by the parties.

The NALSA submitted a comprehensive report dated 17.02.2020
containing suggestions from all the State Legal Service Authorities throughout
the country. We {ind the various suggestions made by the SLSAs to be of great
asststunce in finalizing the Affidavit of Disclosure which can be used by the
Family Courts for determining the quantum of maintenance to be paid.

Keeping i mind the vaned landscape of the country, and the
recommendations made by the SLSAs, it was submitted that a simplified
Affidavit of Disclosure may be frumed 1o expedite the process of determining
the quantum of maintenance.

We feel that the Affidavit to be filed hy parties residing in urban areas,
would require to be entirely different from the one applicable to rural arcas, or
tribal aneas.

For this purpose, o comprehensive Atfidavit of Disclosure of Assets and
Liahilities is being attached as Enclosure 1 and 11 to this judgment.

We have been informed by the Meghalaya State Legal Services Authority
that the State of Meghalaya has a predominantly tribal population, which follows
a matrilineal system of society. The population is comprised of three tribes viz,
the Khasis. Jaintia and Garo tribes. In Meghalaya, the youngest daughier is the

" Declded by the Delhi High Cournt vide Judgment dated 06.08.2020),
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(xi)

custodian of the property, and takes important decisions relating to family
property in consultation with her maternal uncle. The majority of the population
is employed in the unorganized sector, such as agriculture, Under Scction 10(26)
of the Income Tax Act 1961, the tribals residing in this State are exempted from
payment of income Lax.
The Meghalaya State Legal Services Authority has suggested that the
declaration in Meghalaya be made in the format enclosed with this judgment as
Enclosure I1I.
Keeping in mind the need for a uniform format of Affidavit of Disclosure
of Assets and Liabilities to be filed in maintenance proceedings, this Court
considers il necessary o frame guidelines in exercise of our powers under Article
136 read with Article 142 of the Constitution of India :
fa} The Affidavit of Disclosure of Assets and Liabilines annexed at
Enclosures I, Il and III of this judgment, as may be applicable, shall be filed
by the parties in all maintenance proceedings, including pending proceedings
before the concerned Family Court / District Coun / Magistrate’s Court, a3
the case may be, throughout the country;

(b)  The applicant muking the claim for maintenance will be required to file a
concise application accompanied with the Affidavit of Disclosure of Assets:

(¢) The respondent must submit the reply alongwith the Affidavit of
Disclosure within & maximum period of four weeks. The Courts may not
grant more than two opportunities for submission of the Affidavit of
Disclosure of Assets and Liabilities 1o the respondent.

If the respondent delays in filing the reply with the Affidavit, and secks
more than two adjournments for this purpose, the Court may consider
exercising the power to strike off the defence of the respondent, if the conduct
is found to be wilful and contumacious in delaying the proceedings.™

On the failure to file the Affidavit within the prescribed time, the Family
Court may proceed to decide the application for maintenance on basis of the

Affidavit filed by the applicant and the pleadings on record,

= Kpahofya v Mukesh Join, Crimino Appesl Nos. 1 129-1130/ 2019 decided vide Judgment 24.07.2015.
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(d) The sbove format may be modified by the concemed Court, if the
exigencies of u cuse require the same. It would be left to the judicial discretion
of the concerned Court, to issue necessary directions in this regard.

(e)  If apart from the mformation contained in the Affidavits of Disclosure,
any further information is required, the concemed Court may pass
appropriste orders in respect thereof.

() If there is any dispute with respect to the declaration made in the Affidavit
of Disclosure, the aggrieved party may seck permission of the Court to serve
interrogatories, and seck production of relevant documents from the opposite
party under Order X1 of the CPC;

On filing of the Affidavit, the Court may invoke the provisions of Order
X of the C.P.C or Section 165 of the Evidence Act 1872, 1f it considers it
necessary o do so;

The income of one party is often not within the knowledge of the other
spouse, The Court may invoke Section 106 of the Evidence Act, 1872 if
necessary, since the income, assets and liabilities of the spouse are within the
personal knowledge of the party concerned.

(g) I during the course of proceedings, there is a change in the financial status
of ainy purty, o there is 8 change of any relevant circumstances, or if some
new mlurmalion comes to light, the party may submat an amended /
supplementary affidavit, which would be considered by the court at the time
of final determination.

{h)  The pleadings made in the applications for maintenance and replies filed
should be responsible pleadings; if false statements and misrepresentations
are made, the Court may consider imtation of proceeding w's. 340 Cr.P.C,,
and for contempt of Court.

(i) Ir case the parties belong to the Economically Weaker Sections (“EWS™),
or are living Below the Poverty Line (“BPL"), or are casual labourers, the
requirement of filing the Affidavit would be dispensed with.

(> The concerned Family Court / District Court / Magistrate's Court must

make an endeavour to decide the 1A, for Interim Maintenance by a reasoned
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order, within a period of four to six months at the latest, afier the Atfidavits
of Disclosure have been filed befone the court.

(k) A professional Marriage Counsellor must be made available in every
Family Court.

Permanent alimony

(i) Parties may lead oral and documemary evidence with respect to income,
expenditure, standard of living, eic. before the concerned Coun, for fixing
the permanent alimony payable to the spouse.

(ii) In contemporary society, where several marrisges do not last for a
reasonable length of time, it may be inequitable to direct the contesting
spouse 1o pay permanent alimony to the applicant for the rest of her life. The
duration of the marriage would be a relevant factor to be taken into
consideration for determining the permanent alimony to be paid.

{(1ii)  Provision for grant of reasonable expenses for the marriage of children
must be made at the time of determining permanent alimony, where the
custody is with the wife. The expenses would be determined by taking ino
account the financial position of the husband and the customs of the family.

{iv)  If there are any trust funds / investments created by any spouse [
grandparents in favour of the children, this would also be taken ino
consideration while deciding the final child support.

17
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(1)

Criteria for determining quantum of maintenance

The objective of granting intenm / permanent alimony is o ensure that
the dependant spouse is not reduced 1o destitution or vagrancy on account of the
failure of the marriage, and not as a punishment to the other spouse. There is no
straitjacket formula for fixing the quantum of maintenance to be awarded.

The factors which would weigh with the Court inter alia are the status of
the parties; reasonable needs of the wife and dependant children; whether the
applicant is educated and professionally qualified; whether the applicant has any
independant source of income; whether the income is sufficient to enable her to
maintain the same standard of living as she was accustomed to in her matrimonial
home; whether the applicant was employed prior w her marriage: whether she
was working during the subsistence of the marriage; whether the wife was
reqjuired ro sacrifice her employment opportunities for nurturing the family, child
rearing, and looking after adult members of the (amily, reasonable costs of
litigation for a non-working wife.”

In Manish fain v Akanksha Jain* this Court held that the financial
position of the parents of the applicant-wife, would not be material while
determining the quantum of maintenance. An order of interim maintenance is
conditivnul vn the circumstance that the wife or husband who makes a claim has
no independent income, sullicient for her or his support. [t is no answer to a
claim of maintenance that the wife is educated and could support herself. The
court must take into consideration the status of the parties and the capacity of the
spouse 1o pay for her or his support. Maintenance s dependent upon factual
situations; the Court should mould the claim for maintenance based on vanous
factors brought before it.

On the other hand, the financial capacity of the husband, his actual
income, reasonable expenses for his own mantenance, and dependant family

members whom he is obliged to maintain under the law, liabilities if any, would

H Refer 1o Jasbir Kanr Sehgal v Disiriet Judge, Dehradun & Ors. (1997) 7 80C 7,
Refer o Winy Paramver Parmor v Paraneie Pormae (001 13 R3CC 1012
B 2017 15 5CC 801
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(iii)

(iv)

be required to be tuken into consideration, to arrive at the appropriate guantum
of maintenance o be paid. The Court must have due regard to the standard of
living of the husband, as well as the spiralling inflation rutes and high costs of
living. The plea of the husband that he does not possess any source of income
ipso facte does not absolve him of his moral duty to maintain his wife if he is
able bodied and has educational qualifications.™

A careful and just balance must be drawn between all relevant factors.
The 1est for determination of maintenance in matrimonial disputes depends on
the financial staws of the respondent, and the standard of living that the applicant
was accustomed o in her matrimonial home. ™

The maintenance amount awarded must be reasonable and realistic, and
avoid either of the two extremes i.e. maintenance awarded to the wife should
neither be so extravagant which becomes oppressive and unbearable for the
respondent, nor should it be so meagre that it drives the wife to penury. The
sufficiency of the quantum has to be adjudged so that the wife is able to maintain
herself with reasonable comfort.

Section 23 of HAMA provides statutory guidance with respect to the
criteria for determining the quantum of maintenance. Sub-section (2) of Section
23 of HAMA provides the following factors which may be wken into
consideration : (i) position and status of the parties, (i1} reasonable wants of the
claimant, (1ii) if the petitioner/claimant is living separately, the justification for
the same, (iv) value of the claimant's property and any income derived from such
property, (v) income from claimant’s own eaming or from any other source.

Section 2002) of the D.V. Act provides that the monetary relief granted 1o
the aggrieved woman and / or the children must be adequate, fair, reasonable,
and consistent with the standurd of living to which the aggrieved woman wis

accustomed o in her matrimonial home.

W B Safkon v Sumer Sa'r.llq:\l.l Solkan (30197 |2 SCC 303,
W i ferrlsbuef v Site Bai (2008) 2 SCC 316,
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(v) The Delhi High Court in Bharar Hedge v Sme. Saraj Hegde' laid down
the following factors (o be considered for determining maintenance :

“1. Starus of the parties.
2. Reasonable wants of the claimant.
3. The independent income and properiy of the claimant.
4. The number of persons, the non-applicant has o mainiain.
5. The amount should aid the applicant 1o live in g similar fifestyls as
heishe empoved in the mardimonial home.
6. Non-applicant s liabilitles, if any.
7. Prowisions for food, clothing, shelier, education, madical attendance
and treatinent etc. of the applicant,
8. Pavmeni capaciry of the nan-applicant.
9 Soune puess work is not ruled out while estimating the income af the
nen-applicant when all the sources or correct sourcey are not disclosed.
10, The non-applicant to defray the cost of litigarion.
1. The amount awarded wi 125 CrPC is adiustable against the
amonnt awarded ' 24 of the Acr. I7.7
(vi) Apart from the aforesaid factors enumerated hereinabove, certain
additional factors would also be relevant for determining the quantum of
maintenance payable.
{(a) Age and employment of parties
In a mnringe of long duration, where partics have endured the
relationship for several years, it would be a relevant factor to be taken into
constderation. On termination of the relationship, if the wife is educated and
professionally gualified, but had to give up her employment opportunities to
look after the needs of the family being the primary caregiver to the minor
children, and the elder members of the family, this factor would be required
to be given due importance. This 1s of particular relevance in contemporary
society, given the highly competitive industry standards. the separated wife
would be required to undergo fresh training to acquire marketable skills ond
re-train herself to secure a job in the paid workforce to rehabilitate herself.
With advancement of age, it would be difficult for a dependant wife to get an

eusy entry into the work-force after a break of several years.
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(b) Right to residence

Section 17 of the D.V. Act grants an aggrieved woman the right o live in
the “shared household”. Section 2{s) defines “shared household™ to include
the household where the aggrieved woman lived at any stage of the domestic
relationship; or the household owned and rented jointly or singly by bath, or
singly by either of the spouses; or a joint family house, of which the
respondent is a member.

The right of a woman to reside in a “shared houschold” defined under
Section 2(s) entitles the aggrieved woman for right of residence in the shared
household, imespective of her having any legal interest in the same. This
Court in Satish Chander Ahuja v Sneha Ahuja’® (supra) held that “shared
household™ referred to in Section 2(s) is the shared household of the
aggrieved person where she was living at the time when the application was
filed, or at any stage lived in a domestic relationship. The living of the
aggrieved woman in the shared household must have a degree of permanence,
A mere fleeting or casual living at different places would not constitute a
“shared household”. It is important to consider the intention of the partics,
nature of living, and nawre of the houschold, o determine whether the
premises is a “shared household”. Section 2(s) read with Sections 17 and 19
of the D.V. Act entitles a woman to the right of residence in a shared
household, irrespective of her having any legal interest in the same. There is
no requirement of law that the husband should be 4 member of the joint
fumily, or that the household must belong to the juint family, in which he or
the aggrieved woman has any right, title or interest. The shared houschold
may not necessarily be owned or tenanted by the husband singly or jointly.

Section 19 (1)(f) of the D.V. Act provides that the Magistrate may pass a
residence order inter alia directing the respondent to secure the same level of
alternate accommodation for the aggrieved woman as enjoyed by her in the

shared household. While passing such an order, the Muagistrate may direct the

% Civil Appeal No, 2483 / 2020 decided vide Judgment duted 15.10.20210.,
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respondent to pay the rent and other payments, having regard to the financial
needs and resources of the parties.
(¢} Where wife is earning some income

The Courts have held that if the wife is earning, it cannot operate as a bar
from being awarded maintenance by the husband. The Courts have provided
guidance on this issue in the following judgments.

In Shailja & Anr. v Khobbanna,™ this Court held that merely because the
wife is capable of eaming, it would not be a sufficient ground to reduce the
maintenance awarded by the Family Court. The Court has to determine
whether the income of the wife is sufficient to enable her to maintain herself,
in accordance with the lifestyle of her husband in the matrimonial home.*
Sustenance does not mean, and cannot be allowed to mean mere survival ¥

In Sunita Kachwaha & Ors. v Anil Kachwaha ¥ the wife had a
postgraduate degree, and was employed as a teacher in Jabalpur. The husband
ruised a contention that since the wife had sutticient income, she would not
require financial assistance from the husband. The Supreme Court repelled
this contention, and held that merely because the wife was eaming some
income, it could not be a ground 1o reject her ¢laim {or maintenance.

The Bombay High Cowrt in Sawjay Damodar Kale v Kalyani Sanjay
Kale'' while relying upon the judgment in Sunita Kachwaha (supra), held
that neither the mere potential 1o eamn, nor the actual caming of the wife,
howsoever meagre, is sutficient to deny the claim of maintenance.

An able-bodied husband must be presumed to be capable of caming
sufficient money to maintain his wife and children, and cannot contend that
he 15 not in a position o eam sufficiently to maintain his family, as held by

the Delhi High Court in Chander Prakash Bodhraj v Shila Rani Chander

™ {2018) 12 8SCC 199

Sea nbio Declsion of the Kamntuks High Court in £, Suresh v 5 Deepa & Chrs.. 2006 Cri L1 4704,
= Chatrebhi v Sirg Boi, C2008) T 80C 116,
* Wipn! Lokhanpal v Smi. Paaga Sharma, 2015 SCC Online HP 1252,
T4y 16500 715
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Prakash.® The onus is on the husband to establish with necessary material
that there are sufficient grounds to show that he is unable to maintain the
Family, and discharge his legal obligations for reasons beyond his control, If
the husband does not disclose the exact amount of his income, an adverse
inference may be drawn by the Court.

This Court in Shamima Farooqui v Shahid Khan® cited the judgment in
Chander Prakash (supra) with approval, and held that the obligation of the
husband to provide maintenance stunds on a higher pedestal than the wife.

(d) Maintenance of minor children

The living expenses of the child would include expenses for food,
clothing, residence, medical expenses, education of children. Extra coaching
classes or any other vocational training courses to complement the basic
education must be factored in, while awarding child support. Albeit, it should
be a reasonable amount to be awarded for extra-curricular / coaching classes,
and not an overly extravagant amount which may be claimed.

Education expenses of the children must be normally borne by the futher,
If the wife is working and carning sufficiently, the expenses may be shared

proportionately between the parties.

(e) Serious disability or ill health

Serious disability or ill health of a spouse, child / children from the
marriage / dependant relative who reguire constant care and recurrent
expenditure, would also be a relevant consideration while quantifymg

mainienance.

4 AIR 1968 Delhi 174.
#0015) 5 SCC 708,
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(a)

Date from which Maintenance to he awarded

There is no provision in the HMA with respect to the date from which an
Order of maimenance may be made effective. Similarly, Section 12 of the D.V.
Act, does not provide the date from which the maintenance 15 to be awarded.

Section 125(2) Cr.P.C. is the only statutory provision which provides that
the Magistrate may award maintenance either from the date of the order, or from
the date of application.

In the absence of a uniform regime, there is a vast variance in the practice
adopted by the Family Courts in the country, with respect to the date from which
maintenance must be awarded, The divergent views taken by the Family Courts
are - first, from the date on which the application for maintenance was filed;
second, the dae of the order granting maintenance; third, the date on which the
summons was served upon the respondent,

From dale of application

The view that maintenance ought to be granted from the date when the
application was made, 15 based on the rationale that the primary object of
mamtenance laws is to protect o deserted wife and dependant children from
destitution and vagrancy. [f maintenance is not paid from the date of application,
the party secking maintenance would be deprived of susicnance, owing 1o the
time taken for disposal of the application, which often runs into several years,

The Orissa High Court in Susmita Mohanry v Rabindra Nath Sahu™ held
that the legislature intended 1o provide a summary, quick and comparatively
ingxpensive remedy to the neglected person. Where a litigation is prolonged,
either on account of the conduct of the opposite party, or due to the heavy docket
in Courts, or for unavodable reasons, it would be unjust and contrary to the
object of the provision, to provide maintenance from the date of the order.

In Kanhu Charan Jena v. Smi. Nirmala Jena™ | the Orissa High Court was

considering an application w/S. 125 Cr.P.C., wherein it was held that even though

O Snaram v K Maongedasmbe & Ors, 198901 ) APLI (HE) 60,
1906 (1) OLR 361
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the decision to award maintenance either from the date ol application, or from
the date of order, was within the discretion of the Court, it would be appropriate
to grant maintenance from the date of application. This was followed in Arun
Kumar Nayak v Urmila Jena,*”” wherein it was reiterated that dependents were
entitled to receive maintenance from the date of application.

The Madhya Pradesh High Court in Krishna Jain v Dharam Raj Jain™
held that a wife may set up a claim for maintenance to be granted from the date
of application, and the husband may deny it. In such cases, the Court may frame
an issue, and decide the same based on evidence led by partics. The view that
the “normal rule™ was to grant maintenance from the date of order, and the
exceplion was 1o grant maintenance from the date of application, would be 1o
insert something more in Section 125(2) Cr.P.C., which the Legislature did not
intend. Reasons must be recorded in both cases. ie. when maintenance is
awarded from the date of application, or when it is awarded from the date of
order.

The law goveming payment of maintenance w/S, 125 Cr.P.C. from the date
of application, was extended to HAMA by the Allahabad High Court in Ganga
Prasad Srivastava v Additional Discrict Judge, Gonda & Ors.*' The Court held
that the date of application should always be regarded as the starting point for
payment of maintenance. The Court was considering a suit for maintenance u/S.
18 of HAMA, wherein the Civil Judge directed that maintenance be paid from
the date of judgment. The High Court held that the normal inference should be
that the order of maintenance would be effective from the date of application. A
party secking maintenance would otherwise be deprived of maintenance due
the delay in disposal of the application, which may arise due o paucity of time
of the Count, or on agccount of the conduct of one of the parties. In this case, there

was a delay of seven years in disposing of the suit, and the wife could not be

(a0 ) 93 ARG 726 (Ori).
o993 () MPIR 63,
M09 (6) ADJ 850,
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(b)

made to starve il such time. The wafe was held to be entitled o maintenance
from the date of application /s,

The Deltn High Court in Lavlesh Shukla v Rukmani™ held that where the
wife 15 unemploved and 15 incurmng expenses towards maintaining herself and
the minor child / children, she is entitled to receive maintenance from the date of
application. Maintenance is awarded to a wife to overcome the financial crunch,
which occurs on sccount of her separation from her husband. It is neither a matter
of favour to the wife, nor any charity done by the husband.

From the date of order

The second view that maintenance ought 0 be awarded from the date of
order is based on the premise that the general rule is to award maintenance from
the date of order, and grant of maintenance from the date of application must be
the exception. The foundation of this view s based on the interpretation of
Section 125(2) Cr.P.C. which provides :

(2} Any such allowance jor the maintenanes or thierim maintenance and
expenses for proceeding shall be pavable from the date of the arder, or, if
#n ardered, [rom the date of the application for maintenance or interim
maintenance and expenses of proceeding, ax the case may be, ™

{emphausis supplied)

The words “or, if so ordered” in Section 125 has been interpreted to mean
that where the court is awarding maintenance from the date of application,
special reusons ought to be recorded ™

In Bina Devi v State of U.P,* the Allahabad High Court on an
interpretation of 5.125(2) of the Cr.P.C. held that when maintenance is directed
to be paid from the date of application, the Court must record reasons. If the
order is silent, it will e effective from the date of the order, for which reasons
need not be recorded, The Court held that Section 125(2) Cr.P.C. is prima facie

clear that maintenance shall be payable from the date of the order,

=

2Crl Rev P RS 172019 decided by the Delhi High Count wide Order doted 28.11.3019,

1 Binn Dew & Orr, v Stare of Biee Progesh & Ors, 20100 69 ACC 19,
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(]

The Madhya Pradesh High Court in Amir Verma v Sangeeta Verma &
Ors.” directed that maintenance ought to be granted from the date of the order.
From the date of service of summons

The third view followed by some Courts is that maintenance ought o be
granted from the date of service of summons upon the respondent.

The Kerala High Court in 5. Radhakumari v K.M.K. Nair® was
considering an application for interim maintenance prefemed by the wife in
divorce proceedings filed by the husband, The High Court held that maintenance
must be awarded to the wife from the date on which summons were served in
the main divorce petition. The Court relied upon the judgment of the Calcutta
High Court in Samir Banerjee v Sujata Banerjee,” and held that Section 24 of
the HMA does not contain any provision that maintenance must be awarded from
a specific date. The Court may, in exercise of its discretion, award maintenance
[rom the date of service of summons.

The Orissa High Court in Gouri Das v Pradyumna Kumar Das™ was
considering an application for interim maintenance filed u/S. 24 HMA by the
wife, in a divorce petition instituted by the husband. The Court held that the
ordinary rule is W award maintenance from the date of service of summons. It
was held that in cases where the applicant in the maintenance petition is also the
petitioner in the divorce petition, maintenance becomes payable from the date
when summons is served upon the respondent in the main proceeding,

In Kalpana Das v Sarat Kumar Das,™ the Orissa High Court held that the
wife was entitled to maintenance from the date when the husband entered
appearance. The Court was considering an application for interim mainienance
w/S. 24 HMA in a petition for restitution of conjugal rights filed by the wife. The
Family Court awarded interim maintenance to the wife and minor child from the
date of the order. In an appeal filed by the wife and minor child seeking

S CRRE Mo, 354202019, decided by the Madhya Pradesh High Cournt vide Order dited (08.01, 2020,
" ATR 1983 Ker 139

70 CWN 633,

1986 (1) DLR 44,

* AIR 2009 O 133,
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maintenance from the date of application, the High Count held that the Family
Court had failed 1o assign any reasons in support of its order, and directed |

@ . Learned Judoe. Family Court has not assigned any reasan ax fo wihy
he passed the order of interim maintenance w.ef. the date of order. When
admittedly the parties are living sepavately and prima facie it appears that
the Petitioners have no independent source of income, therefore, in our view

order should have been passed for pavment of inferim mainienance from

the date of appearance of the Opposite Partv-hushand ... ™
{emphasis supplied)

Discussion and Directions

The judgments hereinabove reveal the divergent views of differemt High
Courts on the date from which maintenance must be awarded.

Even though a judicial discretion s conferred upon the Court 1o grant
maintenance either from the date of application or from the date of the order in
S. 125(2) Cr.P.C., it would be appropriate to grant maintenance from the date of
applicanon in all cases, incloding Section 125 Cr.P.C. In the practical working
of the provisions relating to maintenance, we find that there 15 significant delay
mn disposal of the apphications for interim maintenance for years onend. It would
therefore be in the interests of justice and Fair play that maintenance is awanded
from the date of the application.

In Shail Kumari Devi ond Ors. v Krishnan Bhagwan Pathak™, this Court
held that the entitlement of maintenance should not be left to the uncertain date
of disposal of the case. The enormous delay in disposal of proceedings justifies
the award of maintenance from the date of application. In Bhiewan Mohan Singh
v Meena'', this Court held that repetitive adjournments sought by the husband in
that case resulted in delay of 9 years in the adjudication of the case, The delay in
adjudication was not only against human rights, but also against the basic
embodiment of dignity of an individual. The delay in the conduct of the

proceedings would require grant of maintenance 1o date back to the date of
application.

S

2008 9 SO 632
M 2015 6 800 353
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The rationale of granting maintenance from the date of application finds
its roots in the object of enacting maintenance legislations, s0 45 to enable the
wife to overcome the financial crunch which occurs on separation from the
husband, Financial constraints of a dependant spouse hampers their capacity to
be effectively represented before the Court. In order to prevent a dependant from
being reduced to destitution, it is necessary that maintenance is awarded from
the date on which the application for maintenance is filed before the concemed

Court.
In Badshah v Urmila Badshah Godse ™, the Supreme Court was
considering the interpretation of Section 125 Cr.P.C. The Court held :

“13.3. ..purposive interpretation needs to be given fo the provisions of
Section 125 CrPC. While dealing with the application of a destitule wife or
hapless children or parents wnder this provision, the Court iv dealing with

the marginalised sections of the society, The purpose i to achieve “social
fustice " which ix the constitutional visian, enzhrined b the Preamble of the

Coastitution of India, The Preamble ta the Constitution of india clearly
signals thar we have chosen the democratic path under the rule of law to
achieve the goal of securing for all its citizens, justice, liberty, equality and
Sfraternity. It specifically highlights achieving their xocial justice. Therefore,

it becomes the bounden duty of the courts to advance the cause of the social

justice. While giving interpreigtion to a particular provision, the cour is
supposed to bridge the gap between the law and sociery. "

(emphasis supplied)

It has therefore become necessary 1o issue directions to bring about
uniformity and consistency in the Orders passed by all Courts, by directing that
maintenance be awarded from the date on which the application was made before
the concerned Court. The right to claim maintenance must date back to the date
of filing the application, since the period during which the maintenance

proceedings remained pending is not within the control of the applicant.

M 2004) | SOC 158,
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{i)

(it}

(i)

(1)

Enforcement of orders of maintenance
Enforcement of the order of maintenance is the most challenging issue,
which is encountered by the applicants. If maintenance 15 not paid in a timely
manner, it defeats the very object of the social welfare legislation. Execution
petitions usunlly remain pending for months, if not years, which completely
nullifies the object of the law. The Bombay High Court in Sushila Viresh
Chhawda v Viresh Nagsi Chhawda™ held that :
“The direction of interim alimony and expenses of litigation under Section 24
is one of nrgency and it mist be decided asx soon as it is raised and the law rakes

care thal nobody 15 disabled from prosecuting or defending the matrimonial
case by starvation or leck of funds. ™

An application for execution of an Order of Maintenance can be filed
under the following provisions |
(a) Section 28 A of the Hindu Marriage Act, 1956 r.w. Section 18 of the Family
Courts Act, 1984 and Order XX1 Rule 94 of the CPC for executing an Order
passed under Section 24 of the Hindu Marriage Act (before the Family
Court):
(b) Section 200(6) of the DV Act (before the Judicial Magistrate); and
(c) Section [28 of Cr.P.C. before the Magistrate’s Court,
Section |8 of the Family Courts Act, 1984 provides that orders passed by
the Family Court shall be executable in accordance with the CPC / Cr.P.C.
Section 125(3) of the Cr.P.C provides that if the party against whom the
order of maintenance is passed fails to comply wath the order of mamntenance,
the same shall be recovered in the manner as provided for fines, and the
Magistrate may award sentence of imprisonment for a term which may extend

to one month, or unti] payvment. whichever is earher.
Striking off the Defence

Some Family Courts have passed orders for striking off the defence of the

respondent in case of non-payment of maintenance, so as to facilitate speedy

disposal of the maintenance petition.

8 ATR 1996 Bom 94



In Kaushalya v Mukesh Jain™, the Supreme Court allowed a Family
Court w strike off the defence of the respondent, in case of non-payment of
maintenance in accordance with the interim order passed.

(ii) The Punjab & Haryana High Court in Bani v. Purkash Singh" was
considering a case where the husband failed to comply with the maintenance
order, despite several notices, for a period of over two years. The Court taking
note of the power to strike off the defence of the respondent, held that :

“Law is not that powerless as nof to bring the husband o book. If the
husband has failed to make the payment of maintenance and litigation
expenses to wife, his defence be struck oul.”

(iii) The Punjab & Haryana High Court in Mohinder Verma v Sapna,"™
discussed the issue of striking off the defence in the following words :

“8. Section 24 of the Aci empowers the matrimonial cowrt fo award
maintenance pendente lite and also litigation expenses lo a needy and
indigent spouse vo that the proceedings can be conducted without any
hardship on his or her part. The proceedings under this Section are
summary in nature and confers a substantial right on the applicant during
the pendency of the proceedings. Where thix ameunt is nei paid to the
applicant, then the very object and purpose of this provision stands
defeated. No doubt, remedy of execution of decree or order passed by the

matrimonial court is available under Section 28A of the Act, but the same

ould not be v striking off the d L spoiise whe vi i
the interim order of maintenance. i pation (]

said Court. In other words, the siriking off the defence of the spouse not
honowring the court’s interim order ix the instant relief to the needy one
instead of waiting endlessly 5l its execution under Section 284 of the Act.
Where the spouse wha is to pay maintenance fails to discharge the
liability, the other spouse cannot be forced fo adopt time consuming
execution proceedings for realising the amount, Court cannot be a e
spectator watching flagrant disohedience of the interin orders passed by
it showing its helplessness in its instant implementation. It would, thus, be
appropriate even in the absence of any specific frewvision o that effect in
the Act, to sirike off the defence of the erring spouse in exercise of ils
inherent power under Section 151 of the Code of Civil Procedure read
with Section 21 of the Act rather than to leave the aggrieved party to seek
its enfarcement through execution as execution is a long and arduous
procedure. Needless to say, the remedy under Section 28A of the Act
regarding execution of decree or interim order does not stund obliterated
or extinguished by striking off the defence of the defaniting spouse. Thus,
where the spouse whe is directed to pay the mainfenance amel 1iripation

™ Criminal Appeal Nos, | 1291130/ 2019 decided vide Judgment dated 24.07.2019.
o AR 1996 P&H 175
O ANLYPHAGEL201 4,
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expenses, the legal consequences for ity non-payment are that the defence
af the sald spouse is liable to be struck off. "

{emphasis supplied)

{iv) The Delhi High Court in Satish Kumar v Meena" held that the Family
Court had inherent powers to strike off the defence of the respondent, 1o ensure
that no abuse of process of the court takes place.

The Delhi High Court in Sme. Santosh Sehgal v Shr Murari Lal Sehgal,"™
framed the following issue for consideration : “Whether the appeal against the
decree of divorce filed by the appellant-wife can be allowed straightway without
hearing the respondent-husband in the evenr of his failing o pay interim
maintenance and liripation expenzes gramed 1o the wife during the pendency of

the appeal. ™

The reference was answened as follows @

“5.The reference ro the portion of the fudgment in Bani's case extracied here-
in-above would show that the Panjab and Harvana High Court and Orissa
Page 2216 High Court have taken an unanimeous view thal in case the
husband commits default in pavment of imterim maintenance to his wie and
children then he is nof entiled 1o any matrimonial relief in proceedings by
ar agains! him. The view raken by Punjab and Harvana High Couri in
Bani's case has been followed by a Single Judge of this Court in Sarish
Kumar v. Meenn . We tend 1o apree with this view ax i1 is in consonance
with the first principle of law, We are of the view that when a husband is
negligent and dees not pay malalenanee to iz wife av awarded by the
Cours, then how such a person is entitfed to the relief claimed by him in the
mairimonial proceedings. We have no hesitation in holding that in cose the
husband fails to pay maintenance and litigation expenses o his wife granted
by the Court during the pendency af the appeal, then the appeal filed by the
wife againsd the decree of divarce gramied by the trial court in favor of the
hisband has 1o be allowed, Hence the guestion referred 1o ux for decision
is answered in the affinmarive.”

The Court concluded that if there was non-payment of intenm
maintenance, the defence of the respondent is liable to be struck off, snd the
appeal filed by the appellant-wife can be allowed, without hearing the
respondent.

82001 (60) DRI 246
M ATR 2007 Dedhi 210



(v}

The Punjab and Haryana High Court in Gurvinder Singh v Murti & Ors.™
wis considering a case where the tnal court stuck off the defence of the husband
for non-payment of ad-interim maintenance. The High Court set aside the order
of the trial court, and held thal instead of following the comect procedure for
recovery of interim maintenance as provided w/S. 1235 (3) or Section 421 of the
Cr.P.C., the trial court erred in stnking off the defence of the husband. The error
of the court did not assist in recovery of interim maintenance, bui rather

prolonged the litigation between the parties.

{vi) The issue whether defence can be struck off in proceedings under Section

125 Cr.P.C. came up before the Madhya Pradesh High Count in Venkareshwar
Dwivedi v Ruchi Dwivedi.™ The Court held that neither Section 125(3) of the
Cr.P.C, nor Section 10 of the Family Courts Act either expressly or by necessary
implication empower the Magistrate or Family Court to strike off the defence. A
statutory remedy For recovery of maintenance was available, and the power 1o
sirike off defence does not exist in a proceeding w/S, 125 Cr.P.C. Such power
cannot be presumed to exist as an inherent or implied power. The Coun placed
reliance on the judgment of the Kerala High Court in Davis v Themas,” and held
that the Magistrate does not possess the power to sirike off the defence for failure
[0 pay interim mainienance.
Discussion and Directions on Enforcement of Orders of Maintenance
The order or decree of maintenance may be enforced like a decree of a
civil court, through the provisions which are available for enforcing a money
decree, including civil detention, attachment of property, etc. as provided by
various provisions of the CPC, more particularly Sections 31, 55, 58, 60 read
with Order XXI.

0 Gurvinder Singh v Murtl & Ors, 1{1990) DM 559,

T gz01E) DMC 103 MP.
Karnateka High Court affirmed this view in Roviedre Kuwrar v Renuka & Arr, J008 SCC Online Kar
451,

T 3174 ILR (Kerula) 389.
Bes alin Saberr Hursaln TP ¥ Naseera & Ors, 2006 (4] ILR {Kemlap 917,
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Striking off the defence of the respondent is an order which ought to be
passed in the last resort, if the Courts find default 1o be wilful and contumacious,
particularly to a dependant unemployed wife, and minor children.

Contempt proceedings for wilful disobedience may be imitiated before the

appropriate Court.
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vl Final Directions
In view of the foregoing discussion as contained in Part B — 1 to V of this
judgment, we deem it appropriate o pass the following directions in exercise of
our powers under Article 142 of the Constitution of India :
(a) Issue of overlapping jurisdiction
To overcome the issue of overlapping jurisdiction, and avoid conflicting
orders being passed in different proceedings, it has become necessary (o issue
directions in this regard, so that there is uniformity in the practice followed
by the Family Courts/District Courts/Magistrate Courts throughout the
country. We direct that:

(i) where successive claims for maintenance are made by a party
under different statutes, the Court would consider an adjustment or set-
off, of the amount awarded in the previous proceeding/s, while
determining whether any further amount is to be awarded in the
subsequent proceeding;

(11} it is made mandatory for the applicant 1o disclose the previous
proceeding and the orders passed therein, in the subsequent proceeding;

(111} if the order passed in the previous proceeding/s requires any
modification or varation, it would be required to be done in the sume
proceeding.

(b) Payment of Interim Maintenance
The Affidavit of Disclosure of Assets and Liabilities annexed as

Enclosures [, 1T and ITT of this judgment, as may be applicable, shall be filed

by both parties in all maintenance proceedings, including pending

proceedings before the concerned Family Court / District Court/ Magistrates

Court, as the case may be, throughout the country,

(¢) Criteria for determining the quantum of maintenance
For determining the quantum of maintenance payable to an applicant, the

Court shall take into account the criteria enumerated in Part B — LI of the

judgment.
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The aforesaid factors are however not exhaustive, and the concerned
Court may exercise its discretion to consider any other factor/s which may be
necessary or of relevance in the facts and circumstances of a case.
(d) Date from which maintenance is to be awarded
We make it clear that maintenance in all cases will be awarded from the
date of filing the application for maintenance, as held in Part B - TV above.
{e) Enforcement / Execution of orders of maintenance
For enforcement / execution of orders of maintenance, it is directed that
an order or decree of maintenance may be enforced under Section 28A of the
Hindu Mumage Act, 1956; Section 2({6) of the D.V. Act; and Section 128
of Cr.P.C., as may be applicable. The order of maintenunce may be enforced
as a money decree of a civil cournt as per the provisions of the CPC, more
particularly Sections 51, 55, 58, 60 r.w. Order XXI.

Before we part with this judgment, we note our appreciation of the
valuable assistance provided by the Ld. Amici Curiee Ms. Anitha Shenoy and
Mr, Gopal Sankamanarayanan, Sentor Advocates in this case.

A copy of this judgment be communicated by the Secretary General of
this Count, to the Registrars of all High Courts, who would in tumn curenlate it to
all the District Courts in the Stutes. It shall be displayed on the website of all
Disinet Courts [ Family Counts / Counts of Judicial Magismrates for awareness

and implementation.

......... A i

(INDU MALHOTRA, ].)
New Delhi, S - A
MNovember 4, 2020 (R. 5sUBHASH REDDY J.)
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Enclosure 1

Alfidavit ol Assets and Liabilities for Non-Agrarian Deponents

, dfo aor so . aged about years, resilent of
, do hereby solemnly affirm and declare as under:

A. Personal Information

ol

Name:

AgelSex:

Qualifications (Educational and Professional):

Whether the Applicant is staying in the matrimonial house [ parental home [
separale residence. Please provide the current residential address of matrimoni a
home or place of residence and details of ownership of residence, if owned by other
family member.

Date of marriage:

Daie of separation:

General monthly expenses of the Applicant (rent. household expenses, medical

bills, ransponation, elc.}:

B. Details of Legal Proceedings and Mainienance being paid

Particulars of any ongoing or pasi legal proceedings with respect to maintenance
or child suppon between the Applicant and Non-Applicant,

Whether any maintenance has been awarded in any proceeding arising under the
D.V.Act, Cr.P.C., HMA, HAMA, ewc.? If yes, provide details of the quantum of
maintenance awarded in the proceedings.

1f s0, provide particulars thereof, alongwith & copy of the Order/s passed.
Whether the Order of maintenance passed in earlier proceedings has been complied
with. If not, arrears of maintenance,

Whether any voluntary contribution twwards maintenance has been made/ will be

made in the future? IT yes, provide details of the same,

C. Details ol dependant family members

I.

Details of Dependant family members, if any.
a. Relationship with dependants:
b. Age and sex of dependant/s:
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3.

Disclose i any independent source/s of income of the dependants, including
interest income, assels, pension, tax lability on any such income and eny other
relevant details.

The approximate expenses incurred on account of the dependant,

D. Medical details if any, of the Deponent and/or dependant family members

1.

Whether either party or child /children is suffening from any physical / mental
disability, or any other serious ailment. If yes, produce medical records,

Whether sny dependant family member has serious disability, requiring continuous
medical expenditure. IF yes, produce disability cetificate and approximate medical
expenditure incurred on such medical treatment.

Whether either party or chuld/children or any other dependent family member is
suffering from life-threatening diseases, which would entail expensive and regular
medical expenditure? If yes, provide details of the sume along with summary of
previous detals of hospualisationfmedical expenses incurred,

E. Detsils of Children of the parties

Mumber of cluldren from the existing marriage /| marital relationship/ previous

miTiage

Mame and age of chikdren

Details of the parent whi has the custody of the children.

Expenditure for mainienance of dependant children.

a, Towards food, clthing and medical expenses

b. Towands expenses for education, and a summary of general expenses

o. Towards expenses, if any, of any éxtra educational, vocational or professional
educational course, specialised training or special skills programme of
dependent children,

d. Details of uny loan, morignge. charge incurred or instalment plan (being paid or
payablel, if any, on account of any educational expenses of children.

Whether any voluntary contribution by either of the parties is being made tow.ards

these educational expenses. If yes. provide details of the same. Also provide an

axtimate of any additional contribution that may be required
Whether any finaneial Suppor

is b:mg pr:l\.ljd-ﬂj h}'alhfl'd it :
expenses of the children? party for the educational
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F. Details of Income of the Deponent

.
3.
4

9.

i

Name of employer:

Designation:

Monthly income:

If engaged in Government Service, furnish latest Salary Centificates or current Pay
Slips or proof of deposit in bank account, if being remitted direcily by employer.
If engaged in the private sector, fumish o certificate provided by the employer
stating the designation and gross monthly income of such person, and Form 16 for
the relevant period of current employment.

If any perquisites, benefits, house rent allowance, travel allowance, deamess
allowance or any other service benefit is being provided by the employer during
the course of cumrent employment.

Whether wssessed to income tax?

If yes, submit copies of the Income Tax Returns for the periods given below

(i) One year prior © marrage
(ii} One year prior o separation
(iii) At the time when the Application for maintenance is filed

Income from other sources, such as rent, interest, shares, dividends, capital gains,
FDRs, Post office deposits, mutual funds, stocks, debentures, agriculture. or
business, il any, alongwith TDS in respect of any such income.

Furnish copies of Bank Stutement of all accounts for the last 3 years.

Assels (movable and immovable) owned by the Deponent

Self-acquired propeny, if any:

Properties jointly owned by the parties after marriage:

Share in any ancestral property:

Other joint properties of the parties (accounts! investments/ FDR/ mutual funds,
stocks, debentures eic.), their value and status of possession:

Status of pussession of immovable propenty and dewils of rent, if leased:

Details of loans taken or given by the Deponent

Briel description of jewellery and ornaments of parties acquired during fafler

marriage
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Details of transfer deeds or wransachions of alienation of properties previously
owned by the applicam, executed during the subsistence of the marriage. Also

provide bricl reasons fur such sale or transaction, if any

H. Details of Liabilities of the Deponent

e L T

Loane, liabilities, mortgage, o charge outstanding against the Deponent, if any.
Details of any EMIs being paid.

Date and purpose of taking loan or incurring any such liability:

Actuzl amount borrowed, if any, and the amount paid upto date of filing the
Affidavit

Any other information which would be relevant to describe current liabilities of the

Deponent

I. Seli-employed persons / Professionals / Business Persons / Entrepreneur

|5 ]
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Brie{ description of nature of hush:ﬂpmfe:ssimﬂvucunuﬂs:ﬁ—cmphﬂdﬁwnrk
activity.

Whether the businessiprofession/ self-employment 15 carmied on as an individual,
sole proprietorship concern, parinership concern, LLP, company or association of
persons, HUF. joint family business or any other form? Give particulars of
Applicant’s share in the purtnership/business! professional association/self-
employment. In case of parinership, specify the share i the profivlosses of the
partnership

Mt Ineome irom the business/profession/ parinership/sel f-employment,
Business/partnership/self -employ ment linbilities, if amy, in case of such activity.

In case of business of company, provide bricf details of last audited balance sheet

to indicate profit and loss of the company in which such party is in business in the _

company

In case nf u partnership firm, provide details of the filings of the kst Income Tax
Return of partnership.

In case of self-employed individual, provide the filings of the last Income Tax

Return from any such professional/businessivocational activity.

Information provided by the Deponent with respect to the income, assets and

liabilities of the other Spouse

L.

Educational and professional qualifications of the other spouse:
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Whether spouse is earning? If so, give particulars of the occupation and income of
the spouse,

Il not, whether he/she is staying in hisfher own accommodation, or in a rented
accommadation or in sccommodation provided by employerbusiness/partnership?
Particulars of usscts and liabilities of spouse as known to the deponent, alongwith
any supporting docurments.

K. Details of Applicant or the other Spouse, in case parties are Non-Resident Indians,
Overseas Citizens of India, Foreign Nationals or Persons living abroad outside
India.

1

Details of Citizenship, Nutionality and current place of residence, il the Applicant
or other spouse is residing abroad outside India, temporarily or permanently.
Details of cumrent employment and latest income in foreign currency of such
applicant/spouse, duly supported by relevant documentation of employment and
income from such foreign employer or overseas institution by way of employmem
letter or testimonial from foreign employer or overseas instilution or latest relevant
bank statement.

Details of household and other expenditure of such applicant/spouse in foreign
jurisdiction.

Dretails of tax liability of applicant/other spouse in foreign jurisdiction.

Details of income of applicant/other spouse from other sources in Indiafforeign
junisdiction.

Details of expenses incurred or contribution made on account of spousal
maintenance, child support or any other educational expenses, medical treatment
of spouse or children.

Any other relevant detml] of expenses or liabilities, not covered under any of the
above headings and any other labilites 1o any other dependant family members in
India or abroad.
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Declaration

| 1 declare that 1 have made a full und asccurate disclosure of my income,
expenditure, assets and liabilites from all sources. | further deelare that 1 have no
assets, income, expenditure and liabilities other than as stated in this affidavit,

3 | undertuke 1o inform this Courl immediately with respect 1o any matcral change
m my employment, assets, INCOME, EXPENscs OF Ay other information included
im this affidavit,

1. | undersiznd that any false statement in this affidavit, apan from being contempt
of Court, may also constitute an offence under Section 199 read with Sections
191 and 193 of the Indian Penal Code punishable with imprisonment upto seven
years and fine, and Section 20§ of Indian Penal Code punishable with
imprisonment upto two years and fine. 1 have read and understond Sections 191,
193, 1909 and 209 of the Indian Penal Code, 1860

DEPONENT
Verification
Verified at ___onthis thay of that the contents of the above affidavit

are true o my personal knowledge, no part of it is false und nothing matertal has
been concealed therefrom, whereas the contents of the sbove affidavil refating o
the assets, income and expenditure of my spouse are based on information
helieved to be true on the basis of record. 1 further verify that the copies of the
docurments filed along with the affidavit are the copies of the originals.

DEPONENT
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12.
13,
14,
15.

Enclosure 11
Details for Affidavit for Agrarian Deponents (Krishi)

Total extent of the rural landis owned, or the specific share holding in the same
land:

Jamabandis / Mutations to show ownership

Location of the land owned by the party.

MNature of land : whether wet land or dry land.

Whether such land is agricultural land or non-agricultural land:

Nature of agriculture / horticulture :

Nature of crops cultivated during the year :

If rural land is not cultivable, whether the same is being used for business, leasing
or other activity :

Income generated during the past 3 years from the land.

Whether any land is tuken on lease fbattai (or any other term used for a lease in the
local area of the concernad jurisdiction where rural fagriculural land is located.)
{a) Whether owner of any livestock, such as buffaloes, cows, goats, caitle, pouliry,
fishery, bee keeping, piggery ete.. the number thereof and Income generated
therefrom?

(b) Whether engaged in dairy farming, pouliry, fish farming or any other livestock
acLvity.

Loans, if any obtained against the land. Furnish details of such loans.

Any other sources of income

Liabilities, if any

Any other relevant information :
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Declaration

[ declare tha | have made a full and accurate disclosure of my income,
expenditure, assets and liabilities from all sources. | further declare that I hiave no
assets, income, expenditure and liabilities other than as stated in this affidavit.

1 urdertake 1o mform this Coun immediately with respect 1o any material change
in my employment, sssets, income, expenses or any other information included
in this affiduvit

I understand (hat any false statement in this affidavit, apart from being contempt
of Court, may constitute an offence under Section 199 read with Sections 191 and
192 of the Indian Penal Code punishable with imprisonment upto seven years and
fine. and Section 209 of Indian Penal Code punishable with imprisonment upta
two veurs and fine. [ have read and underswod Sections 191, 193, 199, and 209
of the Indian Penal Code, 1860,

DEPONENT

Verification

Verified at _ onthis  day of that the contents of the ahove affidavit are

true 1o my personal knowledge, no part of it is false and nothing material has been
concenled therefrom. | further verify that the copies of the documents filed along
with the affidavit are the copies of the originals.

DEPONENT
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Enclosure 111
Affidavit for the State of Meghalaya

Whether the woman is the youngest daughter of the family.

Whether the woman is staying with her hushand in her family property.

Whether she has any maternal uncle, who plays a very important role in their family
maiters. which includes settlemnent of matrimonial disputes. The womain should also
disclose her clan and her lincage.

The woman should disclose if her children have adopied the surname of her mother,
in as much as Khasi has been defined as “a person who adopts the sumame of his

or her mother™,

. The woman should disclose if she gets any financial assistance from her clan or

family member,

The woman should disclose if her parents are alive more specifically, her mother,
and how many siblings she has,

In event of a woman not being the youngest daughier, she has 1o disclose wha the
youngest daughter is.

The woman should disclose if she has any movable or any immovable property,
self-acquired or inherited from her clan.

The woman should disclose if she is married to tribal or non-tnbal

The above format may be modified or adupted by the concemed Court, as may

be considered appropriate.
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Declaration

I T declare that | have made & full and accurate disclosure of my income,
expenditure, assets and lubilities from all sources. [ further declare that | have
no assets. income, expenditure and liabilities other than us stated n this
aftidavit.

1 undertake to inform this Count immediately with respect 10 any matenal change
in my employment, assely, income, expenses of any other information included
in this afTidaval.

1 understund that any false statement in this affidavit, apart from being contempl
of Court, may also constitute un offence under Section 199 read with Sections
191 snd 193 of the Indisr Penal Code punishable with imprisonment upto seven
years and fine, and Section 209 of Indian Penal Code punishable with
imprisonment uptn two years and fine. | huve read and understood Sections 191,

197, 199 and 209 of the Indian Penal Code, 1RG0,

DEPONENT
Verification

Verfied mt _ on this day of that the contents of the above affidavit

are true 10 my personal knowledge, no pant of it is false and nothing material has
been concealed therefrom, whereas the contents of the sbove affidavit relating to
the assews, income and expenditure of my spouse are based on information
believed 1o be true on the basis of record. [ further verify that the copies of the
documents filed along with the affidavit ure the copies of the onginals.

DEPONENT
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