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Message

The journey of a Civil Suit culminating into a Decree is a long one.
Strangely, sometimes the journey of executing a Decree is even longer. This
Manualis an attempt to shorten and smoothen this journey.

Delay in delivery of justice, more often than not, results from
complex and time consuming but avoidable prescribed procedures, formality of
rules and regulations, amongst other factors. It takes years and years, many a
times generations, for alitigation to reach its logical conclusion. The Apex Court,
cognizant of the woes of a Decree Holder, who is unable to enjoy the fruits of
litigation due to inordinate delay in execution of decrees in Rahul S. Shah v.
Jinender Kumar Gandhi & others, 2021 SCC Online SC 341, directed the
Judicial academies to prepare a Manual and impart continuous training to the
court personnel/staff executing the warrants, carrying out attachment and sale
and any other official duties for executing orders issued by execution courts.

The Manual, second of its kind for the court staff, is user friendly,
couched in simple language, with a translated excerpt for those who are more at
ease with Hindi Lanauge. The complicated procedure of the Civil Procedure
Code has, to a great extent been put across in simplified manner making it
easier to absorb and practice. Such a training manual is necessary to create
awareness amongst the staff involved in implementing the orders of executing
courts. The hand book has been structured well and covers all procedural
aspects exhaustively.

Training and development of the work force impacts the growth of
an institution. Need for the training of the court staff, particularly those engaged
in execution work, cannot be cover emphasised. This manual, designed
specially for such staff members, shall be the foundation for a training module
which the Academy would develop, to expedite the justice delivery process. The
efforts put in by the Faculty Members of the Chandigarh Judicial Academy
would go along way in improving the performance of the court staff. The manual
should be immense use not to the court staff intrusted with duties relating to
execution cases but also to the Judicial Officers handling execution work.

| am confident that the manual would serve as readily available
reference for the Execution Clerks, Nazarat Staff, Process Servers and Bailiffs.
The attempt of Chandigarh Judicial Academy is indeed commendable.

fds

(Ravi Shanker Jha)
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Message

It is no more a hyphothesis, the classical social theorists
had advocated that law plays a vital role in effecting social change.
Thus a dire need was there to make out for ways and means to reap
the benefits of a Decree in a shortest possible time. The

understanding of “Execution of a Decree”, the “Procedural

Intricacies” in a simplied form was very much required for all the

stake holders including the Court Staff. This Manual will come as a
handy Tool for one and all.
It is another commendable step by the Chandigarh Judicial

Academy towards achieving its Goal.
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Why this Execution Manual ! Execution Petitions constitute an important part of civil
litigation. Sometimes, the journey of getting a Decree executed is longer and more
complex than a Decree itself. Therefore, this Manual. It is a comprehensive Manual with
the flavor of: Brevity is thy soul of wisdom. The Manual has been capsuled into six
chapters Chapter | is dedicated to Execution in General. It includes Introduction, Kinds
of Decrees and which court is to execute the Decree. Chapter Il contains: Terms of
Common Usage. Chapter Ill pertains to Service of Process. Chapter |V is allocated to
Modes and Procedure of Execution. Chapter V deals with Process Serving
Establishment. Chapter VI answers Frequently Asked Questions. Chapters lll, IV &V
also provide the Flow Charts in order to ensure easy execution of Decrees.

The strength of the Manual is, it is written in simple language. It is user friendly. The
different stake holders in the process of execution of a Decree will be benefitted the most.
The Manual deals with each step and with the role of each stake holder. There is
continuity and connectivity. The ultimate object of the Manual is to shorten and simplify
the process of the execution of Decrees. Less time consuming and more effective
execution.

The faculty of CJA comprising Ms.Madhu Khanna Lalli, Mr.Amrinder Singh Sherqill,
Ms.Sonia Kinra, Ms.Harshali Chowdhary, Ms.Karuna Sharma has collectively
contributed in preparing and shaping the Manual in the present form. They have put in
their best effort under the overall supervision and mentoring of Ms.Shalini Singh Nagpal,
Director (Administration). The team deserves to be complimented. The final productis in

your hands. Please make the best use of it.

Rk Son

Balram K upt'é






This Refresher Manual is a compilation of instructions issued by
Punjab & Haryana High Court as contained in Punjab & Haryana High
Court Rules and Orders, finding source in Civil Proceudre Code, 1908, the
Criminal Procedure Code, 1973 and Indian Penal Code, 1860. The contents
of this manual are for general information and guidance of Ministerial Staff
in conduct of their duties. Utmost care has been exercised in compliling
these gquidelines. However, in case of any conflict, the provisions
incorporated in Punjab & Haryana High Court Rules and Orders,
Procedural/Substantive Laws or the Administrative Instructions shall

prevail upon.






TABLE OF CONTENTS

CHAPTER-I
EXECUTION IN GENERAL
page
1.1 Introduction 1
1.2 Kinds of Decrees 3
1.2.1  Money Decree 3
1.2.2  Decree for Specific Movable Property 3
1.2.3  Decree for Specific Immovable Property 4
1.2.4 Decree for Delivery of Immovable Property When in 4
Occupancy of a Tenant
1.2.5 Decree for Specific Performance, for Restitution of Conjugal 5
Rights or for an Injunction
1.2.6  Decree for Execution of Documents or Endorsement of 6
Negotiable Instrument
1.3 Which Court to Execute Decree 7
1.4 Transfer of Decree 7
1.5 Determination of Questions 8
CHAPTER-II
TERMS OF COMMON USAGE
2.1  Attachment 9
2.2.  Civil Imprisonment 9
2.3  Decree 9
2.4  Decree Holder 9
2.5  Executing Court 9
2.6  Garnishee 9
2.7  Garnishee Order 10
2.8 Judge 10
2.9  Judgment 10




2.10 Judgment Debtor 10
2.11 Legal Representative 10
2.12  Movable Property 10
2.13 Order 11
2.14  Precept 11
2.15 Receiver 11
2.16 Subsistence Allowance 11
2.17 Transferee Court 11
2.18 Transferred Decree 11
2.19 Warrant of Arrest 11
2.20 Warrant of Attachment 11
CHAPTER-III
SERVICE OF PROCESS

3.1 Introduction 12
3.2 Modes of Service 12
3.2.1 Direct Service 12

a. Service within Jurisdiction 13

b. Service outside Jurisdiction 14

3.2.2 Service by Affixation 14
3.2.3 Substituted Service 16

3.3 Service out of India 17
3.4 Service on Firm 18
3.5 Service on Employees in the Army, Navy & Air Force 18
3.6 Service on Defendant in Prison 19
3.7 General 19
3.8 Format of Registers 23

FLOW CHART

a. Issuance of Summons 30
Excerpt of Chapter in Hindi (TS) 31




CHAPTER-IV

MODES AND PROCEDURE OF EXECUTION

4.1 Modes of Execution 34
4.2 Procedure of Execution 34
4.2.1 Duties of Ahlmad/Execution Clerk on Receipt of an 34
Application for Execution of a Decree
4.3 Execution of Decree by Way of Arrest and Detention in Civil Prison 42
4.3.1 Role of Decree Holder in Case of Execution by Way of Arrest 43
and Detention in Civil Prison
4.3.2  Fixation of Subsistence Allowance 45
4.3.3 Precautions: At the time of Issuance of Warrant of Arrest 45
4.3.4 Procedure and Precautions: By Bailiff on Receipt of Warrant 47
of Arrest
4.3.5 Release of Judgment Debtor Before Expiry of the Period 52
of Detention
4.4 Execution of Decree by Way of Attachment 53
441 Attachment of Salary or Allowances of Servant of the 53
Government or Servant of Railway Company or Local
Authority
4.4.2 Attachment of Property 55
4.4.2.1 Where the Property to be Attached is Movable 63
Property in a Decree for Money
4.4.2.2 Where the Property to be Attached is Movable 64
Property other than Agricultural Produce
4.4.2.3 Where the Property to be Attached is Debt, Share or 65
Other Movable Property Not in Possession of
Judgment Debtor
4.4.2.4 Where the Property to be Attached is a Negotiable 69
Instrument Neither Deposited in the Court nor in
the Custody of a Public Officer
4.4.2.5 Where the Property to be Attached is Property 69
Consisting of Money or Any Security in the
Custody of a Court of Justice or Public Officer
4.4.2.6 Where the Property to be Attached is a Decree 70

Passed by Some Other Court




4.5 Custody and Disposal of Attached Movable Property Pending Sale 72
4.6 Attachment of Agricultural Produce 79
4.7 Attachment of Immovable Property 81
4.8 Execution by Way of Delivery of Possession 84
4.9 Execution by Way of Sale 87
4.9.1 Court Officials for Conducting Sale 88
4.9.2 Procedure to be Adopted 90
4.9.3 Confirmation of Sale 108
4.9.4 Handing Over of Possession (Immovable Property) 109
4.9.4.1 Resistance to Execution 111
4.9.4.2 Issuance of Dakhalnama 113
4.9.5 Handing Over of Possession (Movable Property) 114
4.10 Miscellaneous Provisions 117
4.10.1 Setting Aside of Sale 117
4.10.2 Sale not to be Set Aside on the Death of the Judgment 119
Debtor Before the Sale but After the Service of the
Proclamation of Sale
4.10.3 Refund of Sale Money on Setting Aside of Sale 120
4.10.4 Charges of Court Auctioneers When Sale Stands Cancelled 120
4.10.5 Preparation of Quarterly Return Statement 121
4.11 Issuance of Precept 123
4.12  Garnishee Order 125
4.13 Transfer of Execution Application 125
4.14 Execution by Appointment of a Receiver 128
FLOW CHARTS
a. Modes of Execution 130
b. Proceedings by Ahlmad/Execution Clerk on Receipt of Execution 131
Application
c. Persons Against Whom Warrant of Arrest of Civil Prison cannot be 132
Issued
d. Procedure to be Followed by Ahlmad/Execution Clerk in Issuance 133
of Warrant of Arrest
e. Precautions to be Taken by Bailiff on Receipt of Warrants of Arrest 134




f. Situations When Judgment Debtor shall be Released From 135
Detention Before Expiration of the Period of Detention
g. Properties Liable to Attachment/Attachment and Sale 136
h. List of Properties of Public Servant Exempted from Attachment 137
I. List of Properties not Liable to Attachment or Sale 138
J. Property of Agriculturists Exempted from Attachment and Sale 139
k. Procedure to be Followed by Bailiff at the Time of Handing Over 140
the Attached Movable Property to the Custodian
|. Procedure in Attachment of Movable Property 141
m.Duties of Receiver 143
n. Officials Who can Conduct Sale 144
0. Steps for Issuance of Notice of Proclamation 145
p. Points to be Noted Before Issuing a Procalamtion of Sale 146
g. Mode of Service of Proclamation by Bailiff 147
r. How Auction is Conducted ? 148
s. Persons Prohibited from Making a Bid 149
t. Receiving Sale Amount 150
u. Depositing Sale Amount 151
v. Deduction to be Made from the Amount to be Paid to Decree 152
Holder
w. Confirmation of Sale 153
X. Handing Over of Posession 154
Excerpt of Chapter in Hindi (ES) 155
CHAPTER-V
PROCESS SERVING ESTABLISHMENT
5.1 Process Serving Establishment 170
5.2 Journey of the Processes (Alongwith Munadi Fee/Any Other Fee, So 179
Required) from Court to the Process Serving Establishment and Back
to the Court
5.3 Receipts of Processes and Deposits by the Process Serving Agency- 180
Sheriff Petty Accounts
5.4 Duties of Civil Nazir: Where the Processes Are to be Served 183

Alongwith Money (Munadi Fee for Execution) Within the District or
Tehsil




5.5 Duties of Civil Nazir:Where the Processes Are to be Served 189
Alongwith Money (Munadi Fee for Execution) in Different Tehsils
Within the District
5.6 Duties of Civil Nazir: Where the Processes are to be Served 192
Alongwith Money (Mundai Fee for Execution) in Another District
5.7 Surveillance of Process Servers 193
FLOW CHARTS
a. Process Serving Establishment 195
b. Duties of Controlling Officer 196
c. Duties of Ministerial Head 197
d. Duties of Process Server 198
e. Journey of the Processes along with Munadi Fee/Any Other Fee 199
from Court to the Process Serving Establishment
f. Procedure to be Adopted by Civil Nazir-On Receipt of Process 200
g. Sheriff Petty Accounts : Receipts of processes and deposits by 201
Process Serving Agency
h. Duties of Civil Nazir:Where the Processes Are to be Served 202
Alongwith Money (Munadi Fee for Execution) Within District or
Tehsil
I. Duties of Civil Nazir: Where the Processes Are to be Served 203
Alongwith Money (Munadi Fee for Execution) in Different Tehsils
Within the District
J. Duties of Civil Nazir: Where the Processes Are to be Served 204
Alongwith Money (Munadi Fee for Execution) in Another District
Excerpt of Chapter in Hindi (TS) 205
CHAPTER-VI
FREQUENTLY ASKED QUESTIONS- EXECUTION
Frequently Asked Questions 217
Excerpt of Chapter in Hindi (TS) 243
APPENDIX
Rahul S. Shah versus Jinendra Kumar Gandhi (2021) 6 SCC 418 247-269

Vi




CHAPTER |
EXECUTION IN GENERAL






Chapter |
EXECUTION IN GENERAL

1.1 INTRODUCTION:

An effort is being made through this manual to educate the staff members
about relevant provisions of law and arrest the delay in disposal of execution
petitions. Endeavour has been made to explain, in simplest form, the role of
various court officials i.e. Readers, Ahlmad, Execution Clerk, Process Servers,

Bailiff etc. in execution proceedings.

Under Volume 1V Chapter 6 Part A Rule 4 of the of the Punjab and Haryana
High Court Rules and Orders (hereinafter referred to as ‘Rules & Orders’), the
Civil Nazir is the Ministerial Head of the Process Serving Establishment under
the control of Civil Judge (Senior Division) at District Headquarter and Additional
Civil Judge (Senior Division) at Sub-Divisional Quarter. He maintains the
efficiency of the Process Serving Establishment and submits reports and make
suggestions from time to time to the Civil Judge (Senior Division) and Additional

Civil Judge (Senior Division).

Process Serving Establishment under the Controlling Officer and the
Ministerial Head plays a vital role in service of the processes and effectuating the
orders of the Court. Volume | Chapter 18 Part A, B and C of Rules & Orders deals
with the appointment of various officials in the Process Serving Establishment.
Volume 4 Chapter 6 Part A of Rules & Orders deals with various aspects of
Controlling Officer and Ministerial Head of Process Serving Establishment. Such
Process Serving Establishment would also include Process Servers as well as
Bailiff who are duty bound to execute the Court process, so entrusted to them by

Civil Nazir. Not only this, Officer In-Charge of the process serving agency also



deals with Sheriff Petty Account relating to the petty amounts deposited by the

parties on the orders of the Court.

A civil litigation consists of three stages, initiation, adjudication and
implementation. Upon adjudication of the litigation, when a case is decided in
favour of the person who initiated the same, he is awarded with the fruits of the
litigation in the shape of decree or order by the Court. The successful party is
known as Decree Holder in law. It is a long journey for a plaintiff to be qualified as
a Decree Holder. A Decree Holder can enjoy the fruits of the litigation by way of
execution, with the aid of the Court which passed the decree or order in his favour.
Thus, the term ‘execution’ denotes implementation/satisfaction of decree by

Decree Holder.

By way of execution, the person against whom the judgement/order is passed
I.e. Judgement Debtor is compelled to carry out the mandate of the decree or order.
Once the person in whose favour the judgement or decree is passed i.e. Decree

Holder gets the fruits of decree, the execution is complete.

The principles governing execution of decree and orders are dealt with by
sections 36 to 74 and Order XXI of the Code of Civil Procedure (hereinafter
referred to as ‘CPC”). The classification of Order XXI CPC is as follows:

o Application for execution and the process to be applied
o Stay of execution

o Mode of execution

o Sale of immovable property and movable property

o Adjudication of the claims and objections

o Resistance and delivery of possession



1.2 KINDS OF DECREES

There are different types of decrees, depending upon the relief granted in the

judgement or order passed by the Civil Court, which are to be executed.

1.2.1 Money Decree

It is a decree in which payment of money has been ordered. For example —
decree in recovery suit, decree for damages etc. In such decrees, the Decree Holder
Is entitled to recover money from the Judgement Debtor, in the shape of principal
amount, interest and costs. Under Order XXI Rule 30 CPC, decree for the

payment of money may be executed by :

I. Detaining the Judgment Debtor in civil prison or
1. Attachment and sale of Judgment Debtor’s property or
iii. Both

1.2.2 Decree for Specific Movable Property

Section 7 of the Specific Relief Act, 1963 provides for recovery of specific
movable property by a person entitled to possession of the same. Under Order
XXI Rule 31 CPC, decree for specific movable property may be executed by :

1) Dby seizure, if practicable, of the movable property or share, and

i) by delivery thereof to the Decree Holder / his agent or

iii) by detaining the Judgment Debtor, in civil prison or

Iv) by attachment of Judgment Debtor’s property or

v) both or

vi) sale of attached property of Judgment Debtor if he does not obey the
decree after three months. Out of the sale amount, the Court may

award to the Decree Holder, any amount mentioned in the decree as



alternative to delivery of property and in other cases, compensation.
Balance amount is to be paid to the Judgement Debtor.
1.2.3 Decree for Specific Immovable Property
Section 5 of the Specific Relief Act, 1963 provides for recovery of specific
immovable property by a person entitled to possession of the same. Under Order

XXI Rule 35 CPC, decree for immovable property may be executed by:-

I. Delivery of possession to Decree Holder / his agent by removing the

Judgment Debtor from the property, if required.

ii. Delivery of joint possession by affixing a copy of the warrant in some
conspicuous place on the property and proclaiming by beat of drum,

the substance of the decree.

ii. If free access is not provided, then, by removing or opening any lock
or bolt or breaking open any door or doing any other act necessary for
putting the Decree Holder in possession, after giving reasonable
warning and facility to any woman not appearing in public according

to the customs of the Country to withdraw.

1.2.4 Decree for delivery of Immovable Property when in occupancy of a

Tenant

Recovery of immovable property under the occupancy of a tenant is dealt
with under the relevant Rent Act. Under Order XXI Rule 36 CPC, decree for
delivery of immovable property, when in occupancy of tenant or any other person
entitled to occupy the same and not bound by the decree to relinquish the

occupancy, may be executed by:-



I. Delivery of possession by affixing a copy of the warrant in some
conspicuous place on the property and proclaim to the occupant by

beat of drum, the substance of the decree

1.2.5 Decree for Specific Performance, for restitution of Conjugal Rights, or

for an Injunction

Decree for restitution of Conjugal Rights entitles a spouse for restoration of
company of the other spouse. Section 9 of the Hindu Marriage Act, 1955 deals
with restitution of Conjugal Rights. Injunction means an order restraining the other
party temporarily or permanently from doing or abstain from doing a particular act.
Injunctions can also be directory (mandatory) directing the other party to do a
particular act. They are dealt with under the Specific Relief Act, 1963. Under
Order XXI Rule 32 CPC, decree for specific performance or restitution of

Conjugal Rights may be executed by:-
I. Attachment of Judgment Debtor’s property

Under Order XXI Rule 33 CPC, decree for restitution of Conjugal
Rights may be executed by the Court by directing :-

I. The Judgment Debtor to make periodical payments to the Decree

Holder as ordered by the Court
Ii.  Securing such periodical payments

Under Order XXI Rule 32 CPC, decree for an injunction and decree for
specific performance may be executed by:-

I. Detaining the Judgment Debtor in civil prison or
ii. Attachment of Judgment Debtor’s property or

iii. Both



iv. Where any attachment in decree for injunction or specific
performance has been in force for six months and the Judgment
Debtor does not obey the decree, the property may be sold and Court
can award compensation as deemed fit to the Decree Holder out of

sale amount and pay balance (if any) to the Judgment Debtor or

v. Directing the required act to be done by the Decree Holder or some
other person appointed by the Court, at the cost of the Judgment
Debtor.

1.2.6 Decree for Execution of Documents, or endorsement of Negotiable

Instrument

Execution of a document or endorsements of Negotiable Instrument are
dealt with under the Specific Relief Act, 1963. Under Order XXI Rule 34 CPC,
decree for execution of document, or endorsement of Negotiable Instrument may

be executed by:-

I. Decree Holder may prepare a draft of the document or endorsement in
accordance with the terms of the decree and deliver the same to the

Court;

ii. The Court will cause the draft to be served on the Judgment Debtor
together with a notice requiring his objections (if any) to be made within

time fixed by the Court;

iii.  Court shall pass order approving or altering the draft, after receiving the

written objections;

iv. Decree Holder will deliver to the Court, a copy of the draft with such
alterations (if any) as the Court may have directed upon the proper

stamp-paper, if required by the law;



v. Court shall appoint Officer or itself execute the document or the
endorsement of a Negotiable Instrument;

vi. Registration of the document as per law, if required, by Court or Officer
appointed by the Court.

Once the Decree Holder, in whose favour the decree / order is
passed, files an application for execution of the same before the executing
Court, the Process Serving Establishment plays an important role in
executing the processes for procuring service of the Judgement Debtor and

in the implementation of various orders passed by the Court.

1.3 WHICH COURT TO EXECUTE DECREE

As per Section 38 CPC, a decree may be executed either by the Court which
passed it, or by the Court to which it is sent for execution. As per The Limitation
Act, 1963, the Period of limitation for filing execution petition is 12 years from the

date of decree.
1.4 TRANSFER OF DECREE

As the Court which passed the decree is not authorised to execute the decree
against any person or property outside local limits of its jurisdiction, it may, either
on the application of the Decree Holder or suo moto, send it for execution to
another Court of competent jurisdiction as laid down under Section 39 CPC.
While transferring the decree for execution, the Court shall send all relevant
documents i.e. copy of the decree, certificate of non-satisfaction of decree, copy of
order for execution of the decree etc. The Court to which the execution is
transferred shall have the same powers as if it had been passed by itself. All

persons disobeying or obstructing the execution of the decree shall be punishable



by such Court in the same manner as if it had passed the decree. The order of the
Court executing the decree shall be subject to the same rules in respect of appeal as

if the decree had been passed by itself.
1.5 DETERMINATION OF QUESTIONS

All questions which arise between the parties to a suit (in which decree is
passed) relating to execution, discharge or satisfaction of the decree have to be
determined by the executing Court and separate suit relating to such questions is

barred.
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2.1

2.2

2.3

2.4

2.5

2.6

Chapter 11

TERMS OF COMMON USAGE
Attachment:

Attachment is the legal process through which a charge is created over the
property wherein movable property is seized and taken in possession, other
movable property which cannot be conveniently moved is given in custody
and immovable property is restrained from being used in any manner.

Civil Imprisonment:

It is a process vide which the Judgment Debtor is detained in Civil Prison to
compel him to obey the Decree or Court Order, after inquiry into his means
and his intention to pay it.

Decree:

A Decree is the formal expression of final adjudication drawn on the basis of
Judgment passed, conclusively determining rights of the parties. It can be
either Preliminary or Final (Section 2 (2) of CPC).

Decree Holder:

As per Section 2(3) CPC, a Decree Holder is a person in whose favour a
Decree has been passed by the Court and who moves an application to seek
its execution.

Executing Court:

An Executing Court is a Court which is approached by the Decree Holder
for seeking execution of the Decree as per Section 38 CPC and it can either
be the Court which passed the Decree or to which the Decree is sent for
execution.

Garnishee:
Garnishee is a person who is under the legal liability to make payment of

money to Judgment Debtor.



2.7

2.8

2.9

2.10

2.11

2.12

Garnishee Order:

It is an Order vide which the Court directs the Garnishee to pay the amount
which is due to the Judgment Debtor directly to the Decree Holder, thereby
discharging not only his own liability towards Judgment Debtor but also
satisfying the liability of Judgment Debtor towards the Decree Holder.
Judge:

Judge means the Presiding Officer of the Civil Court. Civil Court also
includes Executing Court (Section 2(8) of CPC).

Judgment:

Judgment simply means the statement given by the Civil Judge on the
grounds of a Decree or Order. It is the final adjudication reduced into
writing, bearing signature of the Presiding Officer, detailing the case set up
by both the litigant parties, issues framed, evidence led, arguments addressed
and reasons for the decision, on conclusion of trial (Section2(9) CPC).
Judgment Debtor:

Judgment Debtor is a person against whom a Decree has been passed or an
Order capable of execution is passed. In simple words a person who is
obligated to satisfy the Court’s decision is the Judgment Debtor (Section
2(10) CPC).

Legal Representative:

Legal representative is a person who represents the estate of the deceased
person. He is a person who represents the interest of the deceased party in
that very litigation (Section 2(11) CPC).

Movable Property:

Movable property is a property which is capable of moving like vehicles,
jewellery etc. It includes growing crops (Section 2(13) CPC).

10



2.13

2.14

2.15

2.16

2.17

2.18

2.19

2.20

Order:

It is a formal expression of an adjudication by a Civil Court, other than a
Decree, which is capable of execution (Section 2(14) CPC).

Precept:

As per Section 46 CPC, it is a command issued by a Court in which
Execution Application is pending, for attachment of immovable property
situated outside the jurisdiction of that Court and is sent to the Court where
such property is situated.

Receiver:

Receiver is a person or an office who is authorized by Executing Court to
take complete charge of a property in Execution.

Subsistence Allowance:

It refers to an amount which is to be paid by the Decree Holder before
detaining a Judgment Debtor in Civil Prison, for meeting his expenditure.
Transferee Court:

Transferee Court is the court to which the Decree stands transferred for
execution.

Transferred Decree:

A Decree which has been transferred to the Transferee Court for Execution.
Warrant of Arrest:

Warrant of Arrest is a command issued by the Executing Court to apprehend
a person and to bring him before that Court for not obeying the Order of the
Court or for not satisfying the Money Decree.

Warrant of Attachment:

Warrant of Attachment is a command issued to create a charge/restraint over

any movable or immovable property.

11
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Chapter |11
SERVICE OF PROCESS

3.1 INTRODUCTION

The processes issued by the Civil Courts are covered in Volume 4 Chapter 7

Part A and Service of Process is discussed in Part B of the Rules & Orders.

Though the term ‘summons’ has not been defined in the CPC, according to
the dictionary meaning, a summons is “a document issued from the office of a
Court of Justice, calling upon the person to whom it is directed to attend before a

Judge or Officer of the Court for a certain purpose.”

According to Order XLVIII Rule 2 CPC, all orders, notices and other
documents required by the CPC to be given or served on any person shall be
served in the manner provided for the service of summons. (Rule 5 of the Rules &

Orders)

3.2 MODES OF SERVICE
Order V Rule 9 CPC deals with delivery of summons by Court. Order V

Rule 10 CPC deals with mode of service and it states that service of summons
shall be made by delivering a copy which is duly signed by the Judge or a person
authorised by him and bears the seal of the Court. Service may be affected through

following modes:

3.2.1 Direct Service (Order V Rule 12 CPC)

Service of summons is made by delivering or tendering a copy of summons

upon the :

12



(a) Defendant;

(b) His agent. (the party causing the service to be effected must give proof to
this effect)

(c) Adult family member (Order V Rule 15 CPC)

(i) to be served in this manner only in the absence of the agent and
such a family member should be actually residing with the
defendant (Part B- Proof of service — Rule 3 (iv) of the Rules &
Orders)

Note : Servant is not a member of the family.

() Service Within Jurisdiction

Order V Rule 9 CPC provides that where the defendant (Judgment
Debtor) is residing within the jurisdiction of the Court, or has an agent
empowered to accept service of summons, the summons should be served

upon him or upon his agent, through

(i) Court Officer or

(i) Approved courier service.

As per Order V Rule 9 sub rule (3) CPC, a summons can also be

served through

(iii) registered post acknowledgement due (RPAD),
(iv) speed post,
(v) fax,

(vi) email or
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(vii) by any other means of transmission of documents, provided by
the rules made by the High Court, at the expense of the plaintiff/

Decree Holder.

Where there are more defendants than one, service of the summons
shall be made on each defendant individually (Order V Rule 11 CPC)

(b) Service Outside Jurisdiction

According to Order V Rule 9 sub rule (4) CPC, where the
defendant is residing outside the jurisdiction of the Court, a summons
should be served upon him by such mode of service referred to in Order
V Rule 9 sub rule (3) CPC i.e. by speed post, courier service, fax, email
or by any other means of transmission at the expense of the plaintiff/
decree holder in accordance with Order V Rule 21 CPC i.e. by sending a
copy to the Court having jurisdiction in the place where the defendant
resides. The said Rule shall not apply when summons are issued through
RPAD.

According to Order V Rule 13 CPC, in a suit relating to any
business or work, where a person does not reside within the local limits of
the jurisdiction of the Court, service can be effected upon Manager or
agent, who at the time of service personally carries on such a business or

work for such person within such limits.

3.2.2. Service by Affixation (Order V Rule 17 CPC)

(i) Where the defendant or his agent refuses to sign the acknowledgment; or

(i) Where the serving officer, after due and reasonable diligence, cannot
find the defendant
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(@)who is absent from his residence at the time of service of

summons, and

(b) there is no likelihood of him being found at his residence within a

reasonable time and

(c) there is no authorised agent nor any other person on whom service

can be made,

e the service of summons can be made by fixing a copy on the

outer door or
e some other conspicuous part of the house in which the
defendant
(i) ordinarily resides. or
(if) carries on business. or
(iii) personally works for gain.

The serving officer shall then return the original to the Court

from which it was issued

(i) with a report endorsed thereon that the copy of summons

was duly affixed,
(i) the circumstances under which affixation was done, and

(iii) the name and address of the person, if any, by whom the
house was identified and in whose presence the copy was

affixed.

Note: No formal order of the Court is required for affixing a copy of

summons on the house of the defendant.
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In case titled Kuntala vs Sadhu Charan AIR 1966 Ori 166, one of the
points for consideration was whether there was service of notice under Order
XXI Rule 22 CPC. The said notice was served by affixture when the

Judgement Debtor was absent from her home. It was held that a person could
not be said to be “not found” within the meaning of Order V Rule 17 CPC,
merely by reason of his being temporarily absent from his usual place of
residence. The serving officer must use all “due and reasonable diligence”

to find out the defendant.
3.2.3 Substituted Service (Order V Rule 20 CPC)

It means service of summons by a mode which is substituted for the
ordinary mode of service of summons/notice when the Court is satisfied that the

defendant is avoiding the service.

Substituted service under Order V Rule 20 CPC can be affected by

affixing a copy of summons;
(i) inaconspicuous place in the Court premises and ;

(i1) also upon conspicuous part of the house in which the defendant last

resided, carried on business or personally worked for gain ; or

e by an advertisement in an approved daily newspaper, preferably in
a vernacular paper, circulating in the locality in which defendant is
last known to have actually and voluntarily resided, carried on
business or personally worked for gain. (Order V Rule 20-1A & Part
B (a)- Mode of Service- Rules 4,5 & 7 of Rules & Orders)
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In case titled Yallawwa vs Shantavva (1997) 11 SCC 59, the ex-

parte decree of divorce was challenged by wife. The Hon’ble High Court of
Karnataka had allowed the revision application, setting aside the ex-parte
decree of divorce on the ground that being illiterate, the wife would not have
read the notice published in the newspaper about the pendency of the
divorce proceedings taken out by her husband against her. It was held by the
Hon’ble Apex Court that substituted service has to be resorted as the last
resort when the defendant cannot be served in the ordinary way and the
Court is satisfied that there is reason to believe that the defendant is keeping
out of the way for the purpose of avoiding service, or that for any other

reason the summons cannot be served in ordinary way.

Note: Thus, this is not a regular mode of service and, hence, it should not

normally be allowed.

3.3 SERVICE OUT OF INDIA (Order V Rule 25 CPC)

Order V Rule 25 CPC provides that

a) where the defendant resides out of India and
b) has no agent to accept the service on his behalf,
the summons shall be addressed to the defendant at the place where he
iIs residing, through
I. post (if there is postal communication) or

Ii. courier service as may be approved by the High Court,

li. by fax,

iv. email or

v. by any other means as may be provided by the rules made

by the High Court
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If defendant is residing in Pakistan or Bangladesh, the summons
together with a copy may be sent to any Court (except High Court) in that
Country for service upon the defendant. In case, the defendant is a Public
Officer, or servant of Railway Company or local authority in that Country, the
summons together with a copy may be sent for service to such officer or
authority in that Country as specified by the Central Government in the

official gazette.
3.4 SERVICE ON FIRM (Order XXX Rule 3 CPC)

The summons or notice should be served upon any one or more of the
partners of the firm concerned, or at the principal place at which the partnership
business is carried on within India. The concerned person should have the control

or management of the partnership business at the time of service.

In case, the partnership has been dissolved, the summons shall be served on

every person within India who has been made liable.

In case titled P.Sen (Engineering) Pvt. Ltd. vs Delite Builders (P) Ltd. AIR

1993 Cal 28, service of summons on the agent of the partner of the firm was held

as sufficient service on the partner of the firm.

3.5 SERVICE ON EMPLOYEES IN THE ARMY, NAVY & AIR FORCE
(Order V Rule 28 CPC)

Such process should invariably be transmitted for service to the proper
military authority i.e. Commanding Officer and the summons should be

accompanied by a copy to be retained by the defendant.
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3.6 SERVICE ON DEFENDANT IN PRISON (Order V Rule 24 CPC)
The summons shall be sent to the officer in charge of the prison for service on
the defendant,

(i) by post

(if) Dby courier service as approved by the High Court
(iii) by fax message

(iv) Dby electronic mail service, or

(v) such other means as may be provided by the rules made by the High Court

3.7 GENERAL

e The Rules clearly stipulate that every attempt should be made to effect
personal service in the first instance and failing that service on an agent or
a member of the family. The Process Server should go again and again for
the said purpose and obtain for each successive attempt at service,
attestations of witnesses different from those who had attested the reports

of previous attempts.

e As per Order V Rule 9 sub rule 5 CPC, refusal of acceptance of

summons shall be treated as a valid service.

e The panel of courier agencies for service of summons shall be made by
the High Court or the District Judge, as the case may be [Order V Rule 9
sub rule 6 CPC]

e Every process issued by the Court shall be signed by the Judge or by such
officer appointed by him and shall be sealed with the seal of the Court and

delivered to the proper officer for execution. A day shall be specified on
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or before which the process shall be executed and a day shall also be

specified on or before which it shall be returned to the Court.

The Serving officer entrusted with the execution of the process shall make
an endorsement regarding the day on which and the manner in which the
said process was executed. In case, there is any delay in the execution of
the process then the said Serving officer shall specify the reason for delay
of the process beyond the day specified therein. In case of non-execution
of the process, the reason shall be specified before returning the process to
the Court.(Order V Rule 18 CPC)

Postal charges on the processes, notices and other such documents, issued
from any Court and transmitted by post, are to be paid by means of
service postage stamps, without any additional charge being levied from

the parties at whose instance the process is issued.

Every summon shall be accompanied by a copy of the plaint.

Affidavit of the Process Server which should accompany the return of

summons prescribed in Volume 4 of Chapter 7 Part K Appendix 1 of Rules
& Orders is Form No.11 in Volume 6 Part Al of Rules & Orders and its

format is as under:

(O5 R18)
Title

Format 1

The affidavit of son of I make oath/ affirm and say as follows:-

(1)

| am a process server of this court.
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(2) Onthe day of 20- | received a summon / notice, issued by

the court of in suit no. of in the said court, dated

the ~ dayof  forserviceon
(3) Thesaid _ was at the time personally known to me and | served the
said summons/notice on him/her onthe ~ day of _ at about
am./p.mat by tendering a copy thereof to him/her, and
requiring his/her signature to the original summons/notice
()
(b)

NOTE :
(a) Here state whether the person served signed or refused to sign the process
and in whose presence.
(b) Signature of process server.
Or
Format 2 (only for para 3)

3) Thesaid _ not being personally known to me was identified by
(respectable person) who pointed out to me a person whom he stated to be the
said___ and | served the said summons/notice on him/her,on the __ day of
20 atabout  a.mJ/p.mat_ by tendering a copy thereof to him/her,

and requiring his/her signature to the original summons/notice.
(@)
(b)

(a) Here state whether the person served signed or refused to sign the process

and in whose presence.

(b) Signature of process server.
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Or
Format 3 (only for para 3)

3) The said___ and his house in which he ordinarily resides being
personally known to me(format 1)/pointed out me by( format2), | went
to the said house and there on the _ Day of 20 at
_____am/p.m 1did not find the said____ present in the house. | enquired

from neighbours.(a)
()

| was told that had gone to and would not be
back till

signature of process-server,
Or
(Format 4)
If substituted service has been ordered, state fully and exactly the manner in which
the summons was served with special reference to the terms of the order for
substituted service.
Sworn/ Affirmed, by the said _ before me this day of 20

Empowered unde.r Section 139 of the Code of Civil Procedure to administer the
oath to deponents.

Hindi Translation of above affidavit is as below :
7 Tg7 Iy AH G8T BNATE |
135 7' 59 BIc BT TIT Tav g
lG7i&  TET_ TIT @ =7 §NT G 15T ST
summans 7S FFNo. _ feTiE 3/727?7[(9773:\‘7) 37‘]%7’1753?
faer 1

22



(2) 4& summons B9 &fFmra aR #_ 5‘7?7?775‘9__ 5%’?77_
T GHY UF GIT IPY JIAG BT 3N FIF G
SIRTSI7T BI] G¥ BGTT|

a7

(a)

(b)

(2) SN 3T IlHRT 7 summons GV ERTIEN 150 T G&TEN Hv7 G HA B
17 @ frae] Hiqe T 7 134

(b) TG TGN & E&TTEN

37qT

(3)

FORM OF SUMMONS

Forms of processes are available in Appendix B to Schedule | of the CPC.
In the case of persons of distinction, a letter may be substituted for a summons if
the Court thinks fit (Order V Rule 30 CPC)

Every summons under Order V Rule 1 should be in Form No.l of
Appendix-B. Notice under Order XXI Rule 2 CPC should be in Form No.1 and
Notice under Order XXI Rule 16 CPC in Form No. 7 of Appendix E (Volume 6
Part A of Rules & Orders).

3.8 FORMAT OF REGISTERS

According to Volume 6 Part A-1V of Rules & Orders, the format of register

of Processes served by Process Servers (Register No.XXIII) is as under:
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No. XXIII
Register of Process Servers
Name of the process server

Month | Number of Number of Number of | Percentage | REMARKS
processes | processes served | processes | of personal

entrusted | according to law served service
for service and returned personally
within time

According to Volume 6 Part A-1IV of Rules & Orders, format of the

Register of Diaries of Process servers is as under :

Register No. XXIX
Register of Diaries of Process-Servers

1 2 3 4 5 6 7 8
Serial To be filled at the time of departure
Date of The The The serial Date fixed | Date | Date on
departure | number of | name of number of for service of which
processes the Register No.6 of the return the
to be village in Ch8-D, processes | fixed | process
served in or area H.C.R.O., in the by the | server
each in which | Vol.ll at which village Nazir | visited
village, or to be entered the
area served village
9 10 11 12 13 14 15 16
Travelle | Distance| Number of |Manner The Signature or | Signature REMARKS
d from | travelled| processes of number thumb of Nazir
which served and |service of impression
village time of processes of the
to which service, unserved | Lambardar
village i.e., or
morning or chowkidar
evening or any other
etc. respectable
person of
the village
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NOTE :

e PROCESS SERVERS may effect personal service on a date other than the

date mentioned in column 6 but before the date fixed for the return of the

process. They must however record the reasons for doing so in the remarks

column.

e Processes received unserved should be entrusted for service again and again

if the date of hearing fixed in the case admits of it.

Volume 2 Chapter 8 Part E Rule 3 of Rules & Orders mandates that in

order to watch the return and execution of warrants etc, entrusted to the Execution

Bailiffs and to see on what dates the amounts were realised by them and paid into

treasury, each Execution Bailiff is required to maintain a note book in the

following Format :

Notebook of ...............
Court of ............ For the month of ......
Form No. 1
(Vide Rule 3)

Note Book of

Execution Bailiff

Execution Bailiff

Courtof ................ for the month of ................. 19/20 .........
Monthly | Date of | Serial No. | Name of | Name | Name of | Date of | Date of
Serial | Issue of | inthe the of judgment next return
No. warrant | Register | Court | parties | debtor hearing of
of Issuing inthe | warrant
processes the case | fixed by
received | warrant the
and Nazir
disposed
of by the
local
agent
1 2 3 4 5 6 7 8
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Nature of | Date | Amount Date of |Amount Particulars | Acknowledg | REMARKS
execution and/or | Credit of whether ement of
ie., No. of | realization exaction Nazir with
attachment articles was date and No.
of received carried out | of entry in
property or not Register of
or arrest Receipts
of the
debtor
9 10 11 12 13 14 15 16

e As per Volume 2 Chapter 8 Part D Section 111 Rule 13 of Rules & Orders,

when an application involving a deposit in the Sheriff’s Petty Accounts is
presented in Court for summoning of witnesses to whom diet money is to be
paid, the Court reader shall note thereon the number of the case, in order to
enable the process serving agent to make the necessary entry in the “Register

of Receipt”.

As per Rule 16 of the same Chapter, all processes issued by Courts for service
within the District should be sent to the local agent and should contain a

reference to the amount deposited with the agent.

As per Rule 17 of the same Section & Chapter of the Rules & Orders, process
issued by a Court for service in another District will be made over to the local

agent by the issuing authority for entry in the Register in Form No.6.

Rule 20 Section IV of the same Chapter & Volume of Rules & Orders
provides that the sums as mentioned in Rule 19 will be given to Process
Servers together with the processes, but before this is done the following

procedure must be carried out.
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(@) Each process should be entered in the “Register of processes received

and disposed of by the local agent™.

(b) Payment to Process-Server should be entered in the appropriate column

of the “Register of Receipts” against each sum.

(c) Payment entries should be made in the “Register of Disbursements” and

the Process-Server’s acknowledgement of receipt in column 11.

(d) Details of each sum should be entered in the “Process-server’s Note-

book™.

No Process-Server should have more than Rs. 200/- in hand at any one time.

(taken from the website)

According to Volume 2 Chapter 8 Part D of Rules & Orders, formats of
Form Nos.6 and 7 (Vide Rules Nos. 17 and 20) are as follows:

g 8 © W
3 5 s
2L o
g O é £ | Remarks 21
s > — —
5 T g < |Date of submission of process to the issuing 20
= © T
S o T = o | Courtwith abstract of final orders
N £ o 'S
< [ - .
2 % S & | Date of return of undisbursed diet money 19
(o] © c Iy
o5 o - & | Amount of diet money received back in case of 18
e . ©O 2 0o ) )
s é’ 8 = o | unserved process with No. of entry in the
o &3 i . . .
o 2 8 2 | Register of Receipts (Form No.1) in which
x s
8 5 5 » | return money Accounted for
" — Y— [
< g 2 ?u Whether served or unserved 17
(2] =
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Date of return from Process-Server or other 16
District or Tehsil

Reference to corresponding Serial No. and date 15
of Register of disbursements (Form No.2
Sheriffs’ Petty Account Rules)

Date on which made over to Process — Server 14
for service or on which sent to other District

and Tehsil

No. and name of Process-Server or Bailiff by 13
whom to be served or Tehsil or district to which

sent for service together with abstract of
immediate order

Date fixed by the issuing Court for return of the 12
process

Name of person on whom process is to served 11
Purpose for which received 10
Reference to correspondence Serial No. and 9
date of Register of receipts (Form No.l
Sheriff’s Petty Accounts Rules)

Amount with detail of diet money or Munadi fee 8
received with the process

Amount of Process fee (Talbana) levied 7
Description of Process 6
Name of Parties 5
Case No. 4
Name of the Court, Tehsil and District from 3
which received

Date of receipt of process 2

Serial No.
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Format of Form No.7 (Vide Rule No. 20) is as follows :

(5]
EES SHYVYINTY
>
o) N
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25
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> =)
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Excerpt of Chapter in Hindi (@3)

gfaard! IR &9 geR § arHid & S gl §
i. Direct Service EPZIW gfdg R Hm
il. Service by Affixation iy 91 b= (ﬂ?CIFP'ﬁ)

iii. Substituted Service Tfotcges AfaY (Bt 3 UHR T dTHIe)

1.

SN 9fdd (Uef 9fdd )

> IOH dEid Ufdarel a1 39% Teic I1 903 UNAR & Il
TR BT e g |

> DI DI oY D Ufdare! ot Udef daHid gl |

> Toic g1 9O%p URAR & e B! driid aHt HRars WU od Ude
dia gay 8l

> JOXH UINAING e &1 Ufddidl & 1Y IgaT 3MaRad gl
W P IR URIR BT G gl HHET S |

> MR o ¥ el ufdardt € @ & U ufaardt & ST
g ¢ HR did B ST |

> IR Ufdael ®ic &l gRReRE H T8 Igdl, 98 amd
AR O1 Toie & gRT i #Rars o1 9dl 8§ o 39 99y
Ao a1 B ®I¢ B IRIRSRHE H FRarg |
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2. 9fdw s/ AfPaTH (@)

> O gfaard! a1 IPhT Toic I o9 ¥ T R ed 2

> 9§ §R -gR WO ®3A W Ufdae! &1 a1 T8 gadr $R
9P AT A Ud W e &t P IoeT I8 a9
T 31 TP Ul IHb W/ SRR, 81 Ufddrdl SRl a8
g oo 9T 8 & SIS aRdaTel OR 9T B off qablt § AT
oy U IR R T B o Tehell & oY R gawt =P T |

> TEE B I 00 R TN & R H fawga RO o
gd ®Ic H URgd ! onett | Rad F forar 9 6 At
i 3R HY B T At SR R P By 7 RARed foean |

> T & T DI & ISR DI MaTHdT ol o |
3. dfeges afdw (gast afdw)
39 99 & g geR @ B o 9o |
> ShoIRM ()

. A @ HiAt dlc § o UHE W R e &R,
3R

i. giddel & W & fhdl TgE RIH IR g Bl blUl
fgdbT B

> QMY 3RgeR H o= & gro
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e yfdardt &1 R det {1 SR gl df 3Ras IR IgAT Ul
TN T O7 Sgl 98 3(UAT AUR Il T / PR Bl Ul |
3 UHR P e SR R W HRar! I1feu |

wH IR afdg

> g T Aifey &I afdy feedt +f udR R HRaE o Fhdt g SR
JITHT UIeCRRM foeqyg W F930 1|

o ¥d

> B YW & 1Y 314 D1 HIUl ST TGP ¢ |

> gfdg 7 89 W TR-IR O FfHarf g 3R 8 IR o gieft 3
RUIE &) sreee drar Ht oo B

> I R favga Roid &t o o 994 69 faT oIk fog uoR ¥ anfia
fpar mar | afe arfid & 38 8 a1l & B BRI ferar ST 39wy § | afe
o HRUT AHIE A1 81 U dl 3BT HIRUT ke (G a7 oY |

> T 9109 3d JHT Process Server BT XUY T3 ¥ BT TGS ¢ |
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Chapter IV
MODES AND PROCEDURE OF EXECUTION

4.1 MODES OF EXECUTION

On the application of the Decree Holder, decree may be got executed by

way of following modes-

a) By arrest and detention in prison;

b) Attachment of salary;

c) By attachment and sale or by sale without attachment of any property;
d) By delivery of any property specifically decreed;

e) By appointing a Receiver; or

f) Insuch other manner as the nature of the relief granted may require.

The mode of execution depends upon the nature of decree i.e. nature of suit

which has been decreed.

4.2 PROCEDURE OF EXECUTION

4.2.1 Duties of Ahlmad/Execution Clerk- On receipt of an application
for execution of a Decree

Step-1:  On receipt of Execution Application by the Court, the Court shall
order the Ahlmad/Execution Clerk to check and report.

Step-2:  Ahlmad/Execution Clerk to report on the following points:-
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Whether such decree is passed by the said Court or predecessor of

the said Court ?
Whether the Court has the jurisdiction to execute the decree?

Whether information in all columns of the Execution Petition is

complete as prescribed?

Tally Column No.6 of the Execution Application with Register
No.10.

Whether it is the 1% Execution Application?

If not the 1% application, what was the fate of the previous

execution, whether partly or fully satisfied or unsatisfied ?

If any payment on the basis of previous Execution Application has

been made or recovered, if yes, how much ?
Is there any stay order issued by any Higher Court of Appeal ?

If any Appeal filed, what is the fate of that Appeal ? Check from the

application.

Whether execution received by assignment or transfer from some
other Court in same District or transfer of decree from some other

District ?

Whether there is any mention in the application where property of

Judgment Debtor falls or where Judgment Debtor resides ?

Whether certified copy of a decree and the requisite documents are

annexed therewith ?
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The proforma of an application of Execution Application is as follows:
No. 6
APPLICATION FOR EXECUTION OF DECREE
(0. XXl,r.11))

In the Court of

vevever...... decree-holder, hereby apply for execution of the decree herein-
below set forth:—

No. | Name | Date |Wheth|Payme| Previous | Amountwith | Amount of | Against Mo_de n
of of of |erany| ntor | applicati| interestdue | cost jf |Wwhom to which the
Suit | parties |decree |appealladjust| on, if upon the any, be | assistance
prefer| ment | any, with| decreeor | gwarded | executed of the Court
red |made,| date and | other relief Is required.
from [ifany| result granted
decree thereby
together with
particulars,
of any cross
decree
1 2 3 4 5 6 7 8 9 10
AB.- Rs.314-8-2 As [When
(7)f8 | Plaintiff (1);;711 No. [None rR;cZEdido principal awarded attachment
1897 C.D.- on [interestat 6 |in the and sale of
Defend applicatio percent, per | decree movable _
ant 0. dated annum, from | subsequen property is
tr;e 4t data of _ Fly sought.]
decree till incurred
March, payment] | Pray that
1899 Rs. a. p. the total
47 10 4 amount of
8 2 0 Rs.
[together
with interest
Total on the
55 12 4 principal
sum up to
date of
payment]
and the
costs of
taking out
this
execution,
be realized
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by
attachment
and sale of
defendant’s
movable
property as
per
annexed list
and paid to
me.

[When
attachment
and sale of
immovable
property is
sought.]

| Pray that
the total
amount of
Rs.
[together
with interest
on the
principal
sum up to
date of
payment]
and the cost
of taking out
this
execution,
be realized
by the
attachment
and sale of
defendant’s
immovable
property
specified at
the foot of
this
application
and paid to
me.
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| oo oo....... declare that what is stated herein is true to the best of my
knowledge and belief.
Signed, decree-holder.
Datedthe .......................dayof ................ 19.../20.... .

[When attachment and sale of immovable property is sought.]

Description and Specification of Property
The undivided one-third share of the judgment-debtor in a house situated in

the village of ............, value Rs. 40, and bounded as follows:—

East by G s house; west by H’s house; south by public road; north by private

lane and J’s house.

| .......eeoe........ declare that what is stated in the above description is true to
the best of my knowledge and belief, and so far as | have been able to ascertain

the interest of the defendant in the property therein specified.

Signed, ... ... ......decree-holder.

Step-3:  Only after the detailed report, the matter shall be put up before the
Presiding Officer who shall then order registration of Execution

Application and pass an appropriate order.

Step-4: On receipt of file from Court by Ahlmad/Execution Clerk, he shall
enter the same in Register No. X and fill column nos. 1-11,
Volume-6 Part A-1V of Rules & Orders.
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Punjab and Haryana High Court
Rules and Orders
Volume 6, Part A-1V

No. X
Register of Execution of Decrees
1 2 3 4 5 6 7 8
Serial| Date Number of | Name of Name of | Amount | Whether| Amou
No. of suit with person person of any and | ntfor
applic names of applying against property | what | which
ation | parties, date for whom decreed, | adjustme| execut
of decree  |execution | application and nthas | ionis
(stating for nature of | been now
whether execution the made | sought
original or has been decree | subsequ
appellate), made ent to
and court by decree
which passed
9 10 11 12 13 14 15 16
Mode in |Date of | The By AMOUNT REALIZED Total
assianc | orthe | tor | ot | B By | Afer
eof lapplicat| which | property payment, attachment | arrest
courtis | ion | the date | specially voluntarily | and sale of : an(_j
required is fixed | decreed property or | impriso
temporary | nment
alienation
through
Collector
or by the
Court
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17 18 19 20 21 22 23
1. Date of Cause Date on Name | Date of | Date of | Remarks
issue of of which the of | despatch | consignm
certificate non- case of officer | of record | ent in the
under order | compl | execution | passin| tothe Record
21, rule 94, | etion | wasstruck | gfinal | Record- room
Civil of off the file | order | keeper with
Procedure | execut or number
Code in the ion transferred in
case of to the Record-
immovable Collector keeper’s
property. and purport Kuliat
2. Date of of final Register
sending order
copy to
registering
officer
Notes —

(1) All second and subsequent applications in the same case should be
entered in this register with red ink to ensure an accurate total of column
8 being obtained at the close of the year for annual district statement
No.IV (civil)

(2) In column 2 both the dates of presentation and registration of the
application should be entered, one over the other, the upper one being the
date of presentation.

Step 5:  Fill various columns of the register. Affix serial number on the

register & on the Execution Application.

Step 6: Where the Court has passed an order to issue notice to JD,
Ahlmad/Execution Clerk shall issue notice to JD to show cause
why execution should not be issued against him on Proforma No.7

Appendix E CPC which is as follows:
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No. 7

NOTICE TO SHOW CAUSE WHY EXECUTION SHOULD NOT ISSUE
[(O. XXI, r.16.)]

(Title)
To
WHEREAS ..................... has made application to this Court for execution
of decree in Suit No. .................. of 19..../20.... on the allegation that the said
decree has been transferred to him by assignment [or without assignment], this is
to give you notice that you are to appear before this Court ................ on the
.............. day of ...................... 19.../20.... ., to show cause why execution

should not be granted.

Given under my hand and the seal of the Court, this day of

Judge

Step-7: Enter in dispatch register.

Step 8: Hand over the processes to the Nazir for execution whose
signatures shall be obtained in dispatch register in token of handing
over the said process.

Step 9:  On the Zimni order sheet, below the order of the Presiding Officer,
make an endorsement to the effect that process issued alongwith
serial number and date of issue.

Step 10: Place the execution file in the peshi for the date fixed.
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4.3 EXECUTION OF DECREE BY WAY OF ARREST AND DETENTION
IN CIVIL PRISON IN MONEY DECREE

If the Execution Application has been moved to execute the money decree by
way of arrest and detention in civil prison, the Court shall issue the notice upon
him to appear and show cause why he should not be committed to the civil prison.
(Order XXI Rule 37 CPC)

Note : The notice upon the Judgement Debtor can be waived off by the Court if
the Court is satisfied that the Judgment Debtor is likely to abscond or leave
the jursidcition of the Court or delay the execution. (Proviso to Order XXI
Rule 37 CPC)

Ahlmad/Execution Clerk shall issue notice on Proforma No. 12 in

Appendix E CPC which is as follows:

No. 12
NOTICE TO SHOW CAUSE WHY WARRANT
OF ARREST SHOULD NOT ISSUE

(0. 21, r. 37. Of the Code of Civil Procedure:Schedule I, Appendix E,Form 12)
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To

WHEREAS ..o has made application to this Court
for execution of decree in Suit NO. .....cccccoeiviieevineccieee, of 19..../20...., by
arrest and imprisonment of your person, you are hereby required to appear
before this Courtonthe ..........cccoevveeviieieinnn, day of .....cccovevvennnn, 19.../20....,
to show cause why you should not be committed to the civil prison in execution

of the said decree.

GIVEN under my hand and the seal of the Court, this ............. day of
.......... 19..../20

(Seal)

Judge

4.3.1 Role of Decree Holder in case of execution by way of arrest
and detention in civil prison
The Decree Holder shall state in his execution application or file
an affidavit alongwith application, the grounds on which the arrest is
applied for. (Order XXI Rule 11(A) CPC)

The Decree Holder before issuance of the warrants of arrest has
to pay subsistence allowance which is sufficient for subsistence of the
Judgment Debtor from the time of his arrest until he can be brought
before the Court. (Section 57 and Order XXI Rule 39 CPC)

On appearance of the Judgement Debtor (JD), it can be asked by
the Court why he should not be committed to the civil imprisonment and
if JD does not appear on service, the Court shall order to issue warrant
for the arrest of the JD.
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Note: If the JD appears upon show cause notice or is arrested and brought
before the Court in execution of warrant of arrest, the Executing

Court is to enquire into the means and bonafide of the JD.

Ahlmad/Execution Clerk shall issue warrants of arrest as per order

of the Court on Proforma No. 13 Appendix E CPC which is as follows:

No. 13
Warrant of Arrest in Execution
(0.21,R. 38)
(Title)
To

The Bailiff of the Court.

Whereas . ........ was adjudged by a decree of the Court in suit No. . . . . ..
of 19/20 ... ., datedthe......... dayof....... 20. ..., to pay to the decree-
holder the sumof Rs. . ... .. as noted in the margin, and whereas the said sum of
Rs...... has not been paid to the said decree-holder in satisfaction of the said

decree, these are to command you to arrest the said judgment-debtor and unless
the said judgment-debtor shall pay to you the said sum of Rs. . . ... .. together
withRs. ....... for the cost of executing this process, to bring the said defendant

before the Court with all convenient speed.

day of . . ... .. 20. . . ..,with an endorsement certifying the day on which and

manner in which it has been executed, or the reason why it has not been executed.

Given under my hand and the seal of the Court, this .. . ... .. dayof....20

Judge.
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4.3.2 Fixation of Subsistence Allowance (Section 57 and Order XXI
Rule 39 CPC):

Subsistence allowance has to be fixed by the Court, prior to the
arrest of the Judgment Debtor. Even where the Judgment Debtor is
committed to civil prison in execution of decree, the subsistence
allowance (monthly) is to be fixed by the Court as per the scales fixed by
the State Government under Section 57 CPC. If no scales are fixed, the
Court may order subsistence allowance as considered sufficient. The
subsistence allowance has to be paid in advance, before the first day of
each month, by the Decree Holder. The first payment is to be made to the
Ahlmad/Execution Clerk for such portion of the month which is
remaining and the subsequent payment is to be made to the Jail
Superintendent. (Order XXI Rule 39 CPC).

4.3.3 Precautions: At the Time of Issuance of Warrant of Arrest

Ahlmad/Execution Clerk while issuing warrant of arrest has to
take care that:

e No warrant of arrest of civil prision of female JD shall be
issued in execution of a decree for payment of money (Section
56 CPC).

e No warrant of arrest of civil prison of a person shall be issued
for execution of a decree for payment of money not exceeding
Rs.2000/- [Section 58(1A) CPC].

e No warrant of arrest of civil prison of Judge, Magistrate or
other Judicial Officer shall be issued and cannot be arrested
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under civil process while going to, presiding in, or returning
from, his Court. (Section 135 CPC).
No person shall be liable to arrest or detention in prison under
civil process—
a) if he is a member of-

I. either House of Parliament, or

Ii. the Legislative Assembly or Legislative Council of a

State, or

Iii. a Legislative Assembly of a Union territory,
during the continuance of any meeting of such House.

b) if he is a member of any committee of —
I.  either House of Parliament, or
ii. the Legislative Assembly of a State or Union
Territory, or

iii.  the Legislative Council of a State,

during the continuance of any meeting of such committee;
c) if heis a member of-
I. either House of Parliament, or
ii. a Legislative Assembly or Legislative Council of a
State having both such Houses

during the continuance of any meeting of such House. (Section
135A (1) CPC)

Warrant of arrest of civil prison shall be addressed to an
officer of the Court (Bailiff) and endorsed to the appropriate
officer of Process Serving Establishment (Nazir) to bring the
JD before the Court.
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Note:

Mention on the warrant that if the JD pays the amount certified
alongwith costs mentioned in the warrant, he shall not be
arrested (Proforma No.13 Appendix-E CPC)

Enter in dispatch register.

Hand over the processes to the Nazir for execution whose
signatures shall be obtained in dispatch register in token of

handing over the said process.

On the Zimni order sheet, below the order of the Presiding
Officer, make an endorsement to the effect that process has

been issued along with serial number and date of issue.

Place the execution file in the peshi for the date fixed.

Warrant of arrest of a Judgment Debtor may be cancelled on the
ground of his serious illness and Judgment Debtor may be released
if in the opinion of the Court, he is not in a fit state of health to be
detained in civil prison. He may be rearrested but the period of his
detention in civil prison shall not in aggregate exceed as prescribed
under section 58. (Section 59 CPC)

4.3.4 Procedure and Precautions: By Bailiff on Receipt of Warrant

of Arrest

A Judgment Debtor may be arrested in execution of decree at any

hour and on any day and be brought before the Court at the earliest.
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However, no dwelling house shall be entered after sunset or
before sun rise; that no outer door shall be broken open unless it is
in the occupancy of the Judgment Debtor and he refuses or in any
way prevents access thereto but if the Bailiff, gains the access to any
dwelling house, he may break open any room in which he has reason to
believe that the Judgment Debtor can be found; that if the room is in
actual occupancy of a woman who is not the Judgment Debtor and
who does not appear in the public, the Bailiff shall give notice to her that
she is at liberty to withdraw and after allowing a reasonable time and
facility may enter the room for the purpose of making arrest and that
where the execution is of decree for payment of money and the Judgment
Debtor pays the amount and costs of the arrest to the Officer, he shall be
released at once (Section 55 CPC).

Note: The Court shall hear the Decree Holder and take into account the
evidence produced by Decree Holder and give an opportunity to
Judgment Debtor to show cause why he should not be committed
to civil prison. (Order XXI Rule 40 sub rule 1 CPC) During
pendency of the said inquiry, the Court may order Judgment
Debtor to be detained in custody of officer of Court or release
him on furnishing of the security to the satisfaction of the Court
for his appearance when required. (Order XXI Rule 40 sub rule
2 CPC)

On the order of keeping JD in custody of Officer of Court,
Ahlmad/Execution Clerk shall issue it on Proforma No.14A
Appendix E CPC to Bailiff which is as follows:
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No. 14A
ORDER OF ENTRUSTMENT OF JUDGMENT-DEBTOR TO THE CUSTODY
OF AN OFFICER OF COURT
[Order XXI, rule 40, sub rule (2) and the proviso to sub-rule (3)]

In the Courtofthe ........................of ..........
To

The Bailiff of the Court.

WHEREAS........................ who has been brought before this Court, ..
...... this ...........dayof .........19..../20...., under warrant in execution of a decree
which was made and pronounced by said Court on the .................... day of......
19..../20..., and by which decree, it was ordered that the said judgment-debtor
should pay Rs...........

And whereas the judgment-debtor has been ordered to be kept in the custody
of an officer of the Court pending the enquiry under Order XXI, rule 40, sub-rule
(2).

And whereas the said judgment-debtor has to be given an opportunity of
satisfying the decree and for this end this Court is of opinion that the said
judgment-debtor may be left in the custody of an officer of Court.

You are hereby, commanded and required to take and receive the said
judgment-debtor into your custody and keep him in that custody for period
Of ....c........ days or until further orders of this Court. You are hereby further
informed that he is not to be allowed to go anywhere except in your company. You
are further required to produce the said judgment-debtor before this Court at the
expiration of the period specified, if the decree be no sooner satisfied.

GIVEN under my hand and the seal of the Court #his........ day of ........ 19
220

(By Order)
Central Nazir
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Ahlmad/Execution Clerk shall enter it in dispatch register and
hand it over to Nazir against proper receipt. Nazir shall hand it over to
Bailiff who will further get it executed by adopting appropriate mode of

service and return the same to the Court concerned through Nazir.

Note: After final hearing, where the Court comes to the conclusion to
detain and send the JD to civil prison for satisfaction of the
decree subject to proviso to Section 51 CPC and passes the order
of arrest and detention in civil prison, Ahlmad/Execution Clerk
shall prepare custody warrant as per Proforma No. 14 Appendix
E CPC which is as follows:

No. 14
Warrant of Committal of Judgment-Debtor to Jail
(0. 21, R. 40)
(Title)
To
The Officer in charge of the Jail at
Whereas........... who has been brought before this Court this.........
dayof......... 20 . . . ., under a warrant in execution of a decree which was
made and pronounced by the said Courtonthe......... dayof....... 20 :
and by which decree it was ordered that the said . . . . . .. should pay . ...... ;
And whereas the said . . . .. .. has not obeyed the decree nor satisfied the Court

that he is entitled to be discharged from custody; You are hereby commanded and

required to take and receive the said . . . . . .. into the civil prison and keep him
imprisoned therein for a period not exceeding . . ... .. or until the said decree
shall be fully satisfied, or the said . . ... ... .. shall be otherwise entitled to be

released according to terms and provisions of Section 58 of the Code of Civil
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Procedure, 1908; and the Court does hereby fix [478]* * * per diem as the rate of

the monthly allowance for the subsistence of the said

confinement under this warrant of committal.

Given under my hand and the seal of the Court, this. . ... day of

during his

Judge.

Ahlmad/Execution Clerk shall make entry in Register No. XVI and

fill Columns No.1 to 10.

No. XVI
Register of Judgment-Debtors Imprisoned in Execution of Decrees
1 2 3 4 5 6 7
Serial | Number Name of Brief Balance Name of Name of
No. |andyearof | partiesto | particulars |due on the person Judgment —
the the of the decree | decree applying for debtor
execution | execution under imprisonment | imprisoned
application | application | execution of the
with the date Judgment-
of the decree debtor
8 9 10 11 12 13 14
Date | Period for | Amount of diet | Application | Order of | Date of | REMARKS
of which money for the Court | release
commi | committed | deposited with | discharge upon the | with
tment the period for under application | reason
which it is section 58,
deposited and | C.P. Code
the rate at
which it is
calculated
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4.3.5 Release of Judgment Debtor before Expiry of the Period of
Detention: On Fulfilment of Following Conditions (Section 58
CPC)

(i) On payment of the amount mentioned in the warrant for his
detention to the Officer In Charge of the civil prison, or

(i) On the decree against him being otherwise fully satisfied, or

(iii) On the request of the person on whose application, he has been so
detained, or

(iv) On the omission by the person, on whose application, he has been
so detained, to pay subsistence allowance.(Section 58 CPC)

Note : If JD makes the payment as stated above, while in jail, he shall
be released in jail. If he is produced before Court and Court
orders the release of JD on payment of decretal amount or
otherwise, Ahlmad/Execution Clerk shall prepare release
warrant according to Proforma No.15 Appendix E CPC
which is as follows-

No. 15
(ORDER FOR THE RELEASE OF A PERSON IMPRISONED IN
EXECUTION OF A DECREE
(Sections 58, 59)

(Title)
To
The Officer in charge of the Jail at ..................
UNDER orders passed this day, you are hereby directed to set
free...................... judgment-debtor now in your custody.
Dated ...........

Judge.
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After release of JD, Ahlmad/ Execution Clerk shall make the
entries in Column Nos. 11 to 14 in Register No. XVI.

On the order of the Presiding Officer regarding satisfaction of
decree and consignment of file, the file shall be consigned to the Record
Room and Ahlmad/Execution Clerk shall make entries in remaining

columns of Register No. X.

4.4 EXECUTION OF DECREE BY WAY OF ATTACHMENT

4.4.1 Attachment of Salary or Allowances of Servant of the
Government or Servant of Railway Company or Local Authority
(Order XXI Rule 48 CPC)

On the order of the attachment of the salary or allowances of a
Government Employee or an employee of a Railway Company or local
authority or an employee of a Corporation engaged in any trade or industry
established by a Central or State Government, the salary or allowances have
to be attached subject to provisions of section 60 CPC. In pursuance of the
said order, Ahlmad/Execution Clerk shall issue warrant of attachment of
salary addressing the authority in case of Government Employee as per
following table on Proforma No.19 Appendix E CPC. (Order XXI Rule 48
CPC)

No. 19

ORDER TO ATTACH SALARY OF PUBLIC OFFICER OR SERVANT OF

RAILWAY COMPANY OR LOCAL AUTHORITY
(0.21,r.48)
(Title)
To
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WHEREAS........................, judgment-debtor in the above-named
case; is a (describe office of, judgment-debtor) receiving his salary (or
allowances) at your hands; and whereas.................., decree holder in the
said case, has applied in this Court for the attachment of the salary (or
allowances) of the said...............to the extent of............due t0 him under
the decree; You are hereby required to withhold the said sum of........... rom
the salary of the said........ in monthly installments of...... and to remit the
said sum (or monthly instalments) to this Court.

GIVEN under my hand and the seal of the Court, this.......... day
Of erve e 19...720....

Judge.

The Central Government has appointed that following Officers to
whom notices of orders attaching the salaries and allowances of the Officers
specified in the corresponding entries in column 2 of the table shall be sent.

Officers to whom Notice should be sent

Officers whose salaries and
Allowances are attached

Accountant General Central,
Revenues, New Delhi

(1) Ministry of Finance (Defence)
Gazetted Officers

Assistant Financial Advisor
(Establishment) Ministry of Finance
(Defence), New Delhi

Non Gazetted officers

Controller General of Defence
Accounts, New Delhi

(2) Office of the Controller General of
Defence Accounts, New Delhi
Gazetted and Non-Gazetted Officers.

Controller of Defence Accounts,
Eastern Command, Meerut.

(3) Organisation of the Controller of
Defence Accounts, Eastern
Command, Meerut.

Gazetted and Non-Gazetted Officers.

Controller of Defence Accounts,
Western Command, Meerut.

(4) Organisation of the Controller of
Defence Accounts, Western
Command, Meerut.

Gazetted and Non-Gazetted Officers.
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Controller of Defence Accounts,
Southern Command, Poona.

(5) Organisation of the Controller of
Defence Accounts (Officers),
Southern Command, Poona.
Gazetted or Non-Gazetted Officers.

Joint Controller of Defence Accounts,
Patna.

(6) Organisation of the Joint Controller
of Defence Accounts, Patna.
Gazetted or non-Gazetted Officers.

Controller, of Defence Accounts,
(Other ranks) Secunderabad

(7) Organisation of the Controller of
Defence Accounts (Other Ranks),
Gazetted or non-Gazetted Officers.

Controller of Defence Accounts
(officers) Poona.

(8) Organisation of the Controller of
Defence Accounts (Officers) Poona.
Gazetted or Non-Gazetted Officers.

Controller of Defence Accounts
(Pensions) Allahabad.

(9) Organisation of the Controller of
Defence Accounts (Pensions)
Allahabad.

Gazetted or Non-Gazetted Officers.

Controller of Defence Accounts
(Factories) Calcutta

(10) Organisation of the Controller of
Defence Accounts (Factories)
Calcutta.

Gazetted or Non-Gazetted Officers.

Controller of Defence Accounts (Air
Force) Dehra Dun.

(11)Organisation of the Controller of
Defence Accounts (Air Force) Dehra
Dun.

Gazetted or Non-Gazetted Officers.

Controller of Defence Accounts (Navy)
Bombay

(12)Organisation of the Controller of
Defence Accounts (Navy) Bombay.
Gazetted or Non-Gazetted Officers.

Ahlmad/Execution Clerk shall enter it in dispatch register and hand

it over to Nazir against proper receipt. Nazir shall hand it over to Bailiff who

will further get it executed and return the same.

4.4.2 Attachment of Property

Attachment (Sections 60-64 and Order XXI Rules 41 to 57 CPC,
Section 141, Punjab Land Revenue Act and VVolume | Chapter 12 Part H

of Rules & Orders)




The property liable to attachment/attachment and sale :

a. houses or

b. other buildings

c. goods

d. money

e. bank notes

f. cheques

g. bills of exchange

h. hundies

I. promissory notes, Government securities
J. bonds or

k. other securities for money

I. debts

m. shares in corporation

n. all other saleable property, movable or immovable, belonging to

the judgment debtor or over which he has a disposing power

The properties not liable for attachment or sale :

(@) The necessary wearing-apparel, cooking vessels, beds and
bedding of the Judgment Debtor, his wife and children, and such
personal ornaments as, in accordance with religious usage,

cannot be parted with by any woman;

(b) tools of artisans, and, where the judgment debtor is an
agriculturist, his implements of husbandry and such cattle and
seed-grain as may, in the opinion of the Court, be necessary to
enable him to earn his livelihood as such, and such portion of

agricultural produce or of any class of agricultural produce as
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(©)

(cc)

may have been declared to be free from liability under the

provisions of the next following section;

houses and other buildings (with the materials and the sites
thereof and the land immediately appurtenant thereto and
necessary for their enjoyment) belonging to (an agriculturist or a
labourer or a domestic servant) and [not proved by the decree
holder to have been let out on rent or lent to persons other than
his father, mother, wife, daughter-in-law, brother, sister or other

dependents or left vacant for a period of a year or more;

milch animals, whether in milk or in calf, kids, animals used for
the purposes of transport of draught cart and open spaces or
enclosures belonging to an agriculturist and required for use in
case of need for tying cattle, parking carts, or stacking fodder or

manure;

(ccc) one main residential-house and other buildings attached to it

(d)

(with the material and the sites thereof and the land immediately
appurtenant thereto and necessary for their enjoyment) belonging
to a Judgment Debtor, other than an agriculturist and occupied by
him: Provided that the protection afforded by this clause shall not
extend to any property specifically charged with the debt sought

to be recovered.]

Amended in the States of Punjab and Haryana vide Punjab Relief
of Indebtedness Act, Act 07 of 1934, Section 35 as amended by
Punjab Acts 12 of 1940, 06 of 1942 and 14 of 1960 w.e.f.
30.12.1960.

books of account;
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(e)
(f)
(9)

(h)

(i)

(ia)

()

a mere right to sue for damages;
any right of personal service;

stipends and gratuities allowed to pensioners of the Government
or of a local authority or of any other employer, or payable out of
any service family pension fund notified in the Official Gazette
by the Central Government or the State Government in this

behalf, and political pension;

the wages of laborers and domestic servants, whether payable in

money or in kind;

salary to the extent of the first one thousand rupees and one —half
of the remainder in execution of any decree other than a decree

for maintenance;

Provided that where any part of such portion of the salary
as is liable to attachment has been under attachment, whether
continuously or intermittently, for a total period of twenty-four
months, such portion shall be exempted from attachment until the
expiry of a further period of twelve months, and, where such
attachment has been made in execution of one and the same
decree, shall, after the attachment has continued for a total period
of twenty four months, be finally exempt from attachment in

execution of that decree;

one-third of the salary in execution of any decree for
maintenance;

the pay and allowances of persons to whom the Air Force Act,
1950 (45 of 1950), or the Army Act, 1950 (46 of 1950), or the
Navy Act, 1957 (62 of 1957), applies;
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(k)

(ka)

(kb)

(ke)

()

(n)
(0)

(P)

all compulsory deposits and other sums in or derived from any
fund to which the Provident Funds Act, 1925 (19 of 1925), for
the time being applies in so far as they are declared by the said

Act not to be liable to attachment;

all deposits and other sums in or derived from any fund to which
the Public Provident Fund Act, 1968 (23 of 1968), for the time
being applies in so far as they are declared by the said Act as not

to be liable to attachment;

all moneys payable under a policy of insurance on the life of the

judgment debtor;

the interest of lessee of a residential building to which the
provisions of law for the time being in force relating to control of

rents and accommaodation apply;

any allowance forming part of the emoluments of any servant of
the Government or of any servant of a railway company or local
authority which the appropriate Government may by notification
in the Official Gazette declare to be exempt from attachment, and
any subsistence grant for allowance made to any such servant

while under suspension;

an expectancy of succession by survivorship or other merely

contingent or possible right or interest;
a right to future maintenance;

any allowance declared by any Indian law to be exempt from

liability to attachment or sale in execution of a decree; and

where the Judgment Debtor is a person liable for the payment of

land-revenue, any movable property which, under any law for the
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time being applicable to him, is exempt from sale for the

recovery of an arrear of such revenue.

Vide Notification No. 8298-J-42/489 dated 05.01.1943, Punjab
Government has declared that the “dearness allowance” payable to
any public officer serving the government in connection with the

affairs of the state shall be exempted from the attachment of a decree.

As per Notification No0.186/37 dated 02.10.1940, Central
Government, in pursuance of Clause (L) of the Proviso to sub section
(1) of section 60 CPC has declared the following allowances payable to
any public officer in the service of the said government or any servant of a
federal railways or of a cantonment authority or of the port authority of a

major port to be exempted from attachment by order of a Court :
(1) all kinds of travelling allowances
(2) all kinds of conveyance allowances

(3) all allowances granted for meeting the cost of :-

a. Uniforms and
b. Rations

(4) all allowances granted as compensation for higher cost of living in
localities considered by Government to be expensive localities

including hill stations.

(5) all house rent allowances

(6) all allowances granted to provide relief against the increased cost of
living.

(7) a foreign allowance or, in the case of heads Diplomatic missions,

frais de representations, assigned to officers serving in posts abroad.
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Volume 1 Chapter 12 Part N Rule 1 of Rules & Orders further

specifies the property of agriculturists exempted from attachment and

sale which is as follows:

(@)

(b)

(©)

the necessary wearing apparel, cooking vessels, beds and beddings of
the judgment debtor, his wife and children, and such personal
ornaments as, in accordance with religious usage, cannot be parted

with by any woman. (Section - 60 (1) (a) of the Code.);

implements of husbandry, and such cattle and seed-grain as may, in
the opinion of the Court be necessary to enable him to earn his
livelihood as an agriculturist and such portion of agriculturist produce
or any class of agricultural produce as may have been declared by the
State Government to be free from liability under section 61. (vide also
clause (b) of the proviso to Section 60(1) of the Code);

where the judgment debtor is liable to pay land revenue, so much of
the produce of the land as the Collector thinks necessary for seedgrain
and the subsistence until the harvest next following, of the judgment-
debtor, his family and cattle exempted under head (b) (Section 70 of
the Punjab Land Revenue Act read with Section 88 of the Punjab
Tenancy Act and Section 60(1) (p) of the CPC). Under Section 61 of
the Civil Procedure Code, the Punjab Government has declared that in
the case of agriculturists, the judgment-debtor's entire fodder crops,
including gram, oats chari, maize and guara, one third or 20 maunds,
whichever is greater, of foodgrains, and one third of all other crops
shall, subject to the provisions of clauses (b) and (p) of sub-section (1)
of Section 60 of the CPC and of the proviso to Section 70 of the Land

Revenue Act, be exempted from liability to attachment or sale in the
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(d)

(€)

(f)

(@)

execution of a decree for the purpose of providing, until the next
harvest for the cultivation of land and for the support of the judgment-

debtor and his family.

houses and other buildings with the materials and the sites thereof and
the land immediately appurtenant thereto and necessary for their
enjoyment belonging to an agriculturist and not proved by the decree
holder to have been let out on rent or lent to persons other than his
father, mother, wife, son, daughter, daughter-in-law, brother, sister or
other dependents or left vacant for a period of a year or more. (section
60 (1) (c) of the Code and section 35 of Punjab Relief of Indebtedness
Act as amended by Punjab Act XII of 1940).

milch animals, whether in milk or in calf, kids, animals, used for the
purpose of transport or draught cart or open spaces or enclosures
belonging to an agriculturist and required for use in case of need for
tying cattle, parking carts or stacking fodder or manure (clause
deemed to be added to the Proviso to section 60(1) of the Code, by
P:Act XII of 1940)

standing crops except cotton and sugarcane. [Section 10(1) of the
Punjab Debtors' Protection Act].

standing trees apart from the land on which they stand cannot be sold
[Section 10(2) of the Punjab Debtors' Protection Act.]

Note : If an execution application for executing a decree by way of

attachment or attachment and sale is made after more than two
years of the decree or against the legal representatives of a party

to the decree or against the assignee or receiver in insolvency
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where party has been declared as an insolvent, the Court shall
Issue notice to Judgment debtor to show cause why execution

should not be issued against him.

4.4.2.1 Where the property to be attached is movable property in a decree
for money, warrant of attachment has been ordered to be issued,
Ahlmad/Execution Clerk shall issue warrant of attachment of movable
property in a decree for money on Proforma No.8 Appendix E CPC

which is as follows:

No. 8
WARRANT OF ATTACHMENT OF MOVABLE PROPERTY IN
EXECUTION OF A DECREE FOR MONEY

(0. XXI.r. 30.)
(Title)

The Bailiff of the Court.

WHEREAS .............. was ordered by decree of this Court passed on
the.........day of ............. 19../20.... in Suit No. ............ of
e 19.../20.... t0 pay to the plaintiff the sum of Rs. ................... .&S
noted in the margin; and whereas the said sum of Rs...............has not been paid;
These are to command you to attach the movable property of the said ............as
set forth in the schedule hereunto annexed, or which shall be pointed out to you by
the said ............... , and unless the said .............. shall pay to you the said sum
of Rs. .................. together with Rs. ................, the cost of this attachment, to

hold the same until further orders from this Court.
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Decree

Principal

Interest

Costs

Cost of execution
Further interest
Total

You are further commanded to return this warrant on or before

the..............day of............19..../20...., with an endorsement certifying the day
on which and manner in which it has been executed, or why it has not been
executed.

GIVEN under my hand and the seal of the Court, this............day
Of ceveeen. 19.../20.....

Schedule

Judge

4.42.2 Where the property to be attached is movable other than
agricultural produce, in the possession of JD, the attachment
shall be made by actual seizure. Ahlmad/Execution Clerk shall
issue warrant for seizure of specific movable property adjudged by

decree on Proforma No.9 Appendix E CPC which is as follows:

No. 9
WARRANT FOR SEIZURE OF SPECIFIC MOVABLE PROPERTY
ADJUDGED BY DECREE
(0.21,r.31)
(Title)
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To

The Bailiff of the Court.

WHEREAS.....................was ordered by decree of this Court passed on
the.................. day of .. ......... 19..../20...., Iin Suit No............of 19..../20......, t0
deliver to the plaintiff the movable property (or a .......... share in the movable

property) specified in the schedule hereunto annexed, and whereas the said

property (or share) has not been delivered.

These are to command you to seize the said movable property (or
Ao ... share of the said movable property) and to deliver it to the plaintiff or to

such person as he may appoint in his behalf.

GIVEN under my hand and the seal of the Court, this........... day
Of v veeveaeeee e 19..../20....
Schedule
Judge

4.4.2.3 Where the property to be attached

(@) s adebt not secured by negotiable instrument,

(b) ashare in the capital of the Corporation,

(c) other movable property not in possession of Judgment Debtor, order of
attachment has been passed prohibiting :
(i) in the case of the debt, the creditor, from recovering the debt and

the debtor from making payment until further order of the Court;

65



(if) in the case of share, the person in whose name the share may be
standing from transferring the same or receiving any dividend
thereon;

(ili) in the case of other movable property, the person in possession of
the same from giving it over to the Judgment Debtor,
Ahlmad/Execution Clerk shall issue order of attachment on
Proforma Nos. 16, 17 and 18 Appendix E CPC respectively.
Proforma Nos. 16, 17 and 18 Appendix E CPC are as follows:

No. 16
ATTACHMENT IN EXECUTION
PROHIBITORY ORDER, WHERE THE PROPERTY TO BE ATTACHED
CONSISTS OF MOVABLE PROPERTY TO WHICH THE DEFENDANT IS
ENTITLED SUBJECT TO A LIEN OR RIGHT OF SOME OTHER PERSON
TO THE IMMEDIATE POSSESSION THEREOF

(0. 21,r.46.)
(Title)
To

WHEREAS............c.c.ccv v eevvnn e oo has failed to satisfy a decree passed
against ............... ON the..................... day of o9, in
Suit No.......of 19....in favour of ............for RS. .......cccc.coo ... ...

It is ordered that the defendant be, and is hereby, prohibited and restrained
until the further order of this Court, from receiving from...............the following
property in the possession of the said.............. that is to
SAY.e.oeieeeiieeeeeeeeneen .. nnn, 2o WhiCh the defendant is entitled, subject to any claim
ofthe said..............., and the said......... is hereby prohibited and restrained, until

the further order of this Court, from delivering the said property to any person or

persons whomsoever.
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GIVEN under my hand and the seal of Court, this......................day
Of erve e 19120 o
Judge.

No.17
ATTACHMENT IN EXECUTION
PROHIBITORY ORDER WHERE THE PROPERTY CONSISTS OF DEBTS
NOT SECURED BY NEGOTIABLE INSTRUMENTS

(0.21,r.46.)
(Title)
To
WHEREAS.............................has failed to satisfy a decree passed
AQAINSE ... o ee et e, on the...............day of........ 19...720...., in Suit
No.......... of 19..../20...., in favour of .. ...... for Rs............, - it is ordered that

the defendant be, and is hereby, prohibited and restrained, until the further order
of this Court, from receiving from you a certain debt alleged now to be due from
you to the said defendant, namely, ............ and that you, the said... .............., be,
and you are hereby, prohibited and restrained, until the further order of this
Court, from making payment of the said debt, or any part thereof, to any person

whomsoever or otherwise than into this Court.

GIVEN under my hand and the seal of the Court, this.............. day
Of e veen19....720....
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No. 18
ATTACHMENT IN EXECUTION OF PROHIBITORY ORDER, WHERE THE
PROPERTY CONSISTS OF SHARES IN THE CAPITAL OF A
CORPORATION

(0.21,r.46.)
(Title)
To
Defendant and 7o........................., Secretary of Corporation.
WHEREAS........... has  failed to satisfy a  decree passed
against... ...............on  the...............day  of......... 19.../20...., in  Suit
No..............of- 19..../20...., In favour of...................., for Rs....coovvvee; |t

is ordered that you, the defendant, be, and you are hereby, prohibited and
restrained, until the further order of this Court, from making any transfer
Of cev e shares in the aforesaid corporation, namely,.........., or from
receiving payment of any dividends thereon; and you,.........,the Secretary of the
said Corporation, are hereby prohibited and restrained from permitting any such

transfer or making any such payment.

GIVEN under my hand and the seal of the Court, this............day
Of v veenn19...720.....

Judge.

Ahlmad/Execution Clerk shall hand over the concerned attachment

order in duplicate to the Nazir. It shall be executed by affixing one copy on
some conspicuous part of the Court house and by sending another copy in
case of debt to debtors, in case of share to the proper officer of the
Corporation and in case of other movable property to the person in possession

of the same.
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4.4.2.4 Where the property is a Negotiable Instrument (cheque, pronote
etc.) and neither deposited in a Court nor in the custody of a
Public Officer, the attachment shall be made by actual seizure and
in case of such an order, Ahlmad/Execution Clerk shall issue

order of attachment on Proforma No.20 Appendix E CPC which

is as follows:
No. 20
ORDER OF ATTACHMENT OF NEGOTIABLE INSTRUMENT
(0.21,r.51)
(Title)
To
The Bailiff of the Court,
WHEREAS an order has been passed by this Court on the................. day
Of o ... 19..../20...., for the attachment of............, - You are hereby directed to
seize the said.....................and bring the same into Court.
GIVEN under my hand and the seal of the Court, this............. day
Of evveeeen . 19..../20.....

Judge.

4.4.2.5 Where the property to be attached is property consisting of
money or of any security in the custody of a Court of
Justice or Public Officer, order of attachment shall be made
by a notice through such Court or Officer requesting that such
property and any interest or dividend payable thereon may be
held subject to further orders of the Court. In case of such
order, Ahlmad/Execution Clerk shall issue order of
attachment on Proforma No.21 Appendix E CPC which is as

follows:
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No. 21
PROHIBITORY ORDER, WHERE THE PROPERTY CONSISTS OF MONEY
OR OF ANY SECURITY IN THE CUSTODY OF A COURT OF
JUSTICE OR [PUBLIC OFFICER](O. 21, . 52.)
(Title)

To

Sir,

The plaintiff having applied, under rule 52 of Order XXI of the Code of Civil
Procedure, 1908, for an attachment of certain money now in yours hands (here
state how the money is supposed to be in the hands of the person addressed, on
what account, etc.), | request that you will hold the said money subject to the

further order of this Court.

| have the honour to be,
Sir,
Your most obedient Servant.

Dated te.......... day of........ 19.../20....
Judge.

4.42.6 Where the property to be attached is a decree passed by some
other Court, on order of attachment (Order XXI Rule 53 CPC),
Ahlmad/Execution Clerk shall issue notice of attachment of a
decree to the Court which passed it and notice of attachment of a
decree to the holder of the decree as ordered on Proforma Nos. 22

and 23 Appendix E CPC which are as follows:
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No. 22
NOTICE OF ATTACHMENT OF A DECREE TO THE COURT WHICH
PASSED IT (0. 21, r.53.)

(Title)
To

The Judge of the Court of .................
Sir,

| have the honour to inform you that the decree obtained in your Court on
the .................day of ............. 19......., by........eee.. IN SUIt No............0f
19/20........ , In which he was.. ceveeeeand oo was... .........has been
attached by this Court on the appllcatlon of .. e e ey ThE L in

the suit specified above. You are therefore requested to stay the execution of the
decree of your Court until you receive an intimation from this Court that the
present notice has been cancelled or until execution of the said decree is applied
for by the holder of the decree now sought to be executed or by his judgment-
debtor.

| have the honour, etc.

Judge.
Dated the.................day of .......19/20.... ... .....

No. 23
NOTICE OF ATTACHMENT OF A DECREE TO THE HOLDER OF THE
DECREE (O. 21, r. 53.)
(Title)
To
WHEREAS an application has been made in this Court by the decree-holder

in the above suit for the attachment of a decree obtained by you on

the........... day of ........ 19, inthe Court of ................... In Suit No.............. of 19,
in which ............. WAS ... v nn e and ............. WAS  ceeieeeeeeeeeeeeeeaeeeee oy MUIS
ordered that you, the said..........., be, and you are hereby, prohibited and

restrained, until the further order of this Court, from transferring or charging the
same in any way.
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GIVEN under my hand and the seal of the Court, this.......... day
Of evvve e 19/20....
Judge.

4.5 CUSTODY AND DISPOSAL OF ATTACHED MOVABLE PROPERTY
PENDING SALE (Order XXI Rules 43, 43 A-D CPC and Volume 1
Chapter 12 Part K of High Court Rules & Orders)

Where the property to be attached is movable property other than agriculture
produce in the possession of the Judgement Debtor, the attachment shall be made
by actual seizure and the property shall be kept by attaching officer (Bailiff) either
in his own custody or in the custody of one of his subordinates who shall be
responsible for due custody. Provided if the property seized is subject to speedy
and natural decay or when the expense of keeping it in custody is likely to exceed

its value, the attaching officer may sell it at once with orders of the Court.

Where the property attached consists of live-stock, agricultural implements or
other articles which cannot conveniently be removed and have not been sold by
attaching officer then he either at the instance of the Judgement Debtor or Decree
Holder or any other person having interest in such property, leave it in the village

or place where it had been attached

(@) in the charge of the person at whose instance the property is retained in
such village or place, if such person enters into a bond in Form No. 15A
of Appendix E to the schedule with one or more sufficient sureties for

its production when called for, or

(b) in the charge of an Officer of the Court, if suitable place for its safe
custody be provided and the remuneration of the Officer for a period of
15 days at such rate as may be fixed by the High Court from time to time

be paid in advance;
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(c) in the charge of a village Lambardar or such other respectable person as
will undertake to keep such property, subject to orders of the Court, if
such person enters into a bond in Form No. 15B of Appendix E with
one or more sureties for its production.

No. 15A
BOND FOR SAFE CUSTODY OF MOVABLE PROPERTY ATTACHED AND
LEFT IN CHARGE OF PERSON INTERESTED AND SURETIES
(Order XXI, Rule 43)

In The Courtof ..........c. o eeee@t e ea. Clivil Suit
NO............ OF AB. O .
against
CD.of i
Know all men by these presents that we, I. J. of................., etc., and K. L. of...
............. etc, and M.N. of .............c.ccecee oo etc., are jointly and
severally bound to the Judge of the Court of......ccccovviiviinnnn in  Rupees

vevvn.......to be paid, to the said Judge for which payment
to be made we bind ourselves, and each of us, in the whole, our and each of our
heirs, executors and administrators jointly and severally, by these presents.

Datethis ..........cccoovvveeeoiday of ... ... ... 19..........

And whereas the movable property specified in the schedule hereunto
annexed has been attached under a warrant from the said Court, dated the

o day of 19 L. inexecution OF a decree
IN - favour  ofccccoeee i e N SUIE T NOL
0] ISP 19.............on the file of........................and the said property has

been left in the charge of the said 1. J.

Now the condition of this obligation is that, if the above bounden I. J. shall
duly account for and produce when required before the said Court all and every
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the property aforesaid and shall obey any further order of the Court in respect
thereof, then this obligation shall be void; otherwise it shall remain in full force.

1.J.

K. L.

M. N.

Signed and delivered by the above bounden...................... In the presence

No. 15B
BOND FOR SAFE CUSTODY OF MOVABLE PROPERTY ATTACHED AND
LEFT IN CHARGE OF ANY PERSON AND SURETIES
[Order XXI, rule 43(1)(c)]

In the Court of ......cccevvienen, | AR Civil suit NO. .ccoevvriirnee, of A. B of
against
C.D.Of i,

Know all men by these presents that we, 1.J. of .............................. etC,,
and K. L. of ...ocooeeoeete, and ML NL Of o, , etc.,
are jointly and severally bound to the Judge of the Court of ..................... In
Rupees ............... to be paid to the said Judge for which payment to be made we

bind ourselves, and each of us, in the whole, our and each of our heirs, executors
and administrators jointly and severally, by these presents.
Dated this ................day of ............ 19........... and whereas the movable

property specified in the Schedule hereunto annexed has been attached under a

warrant from the said Court, dated the ............... day of..............19.......... in
execution of a decree in favour of ............. insuit No ............of .............. 19
.......... onthefileof ........................... and the said property has been left in the

charge of the said I. J.
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Now the condition of this obligation is that, if the above bounden I. J. shall
duly account for and produce when required before the said Court all and every
the property aforesaid and shall obey any further order of the Court in respect
thereof, then this obligation shall be void :—otherwise it shall remain in full force
and be enforceable against the above bounden 1. J. in accordance with the
procedure laid down in section 145, Civil Procedure Code, as if the aforesaid 1. J.
were a surety for the restoration of property taken in execution of a decree. 1. J. K.
L. M. N. Signed and delivered by me above bounden.............c..ccoc....... in the

presence Of.........cccceeneee.

Whenever an attachment made under the provisions of this Rule ceases for
any of the reasons as specified in Order XXI Rule 55 or Rule 57 or Rule 60
CPC, the Court may order the restitution of the attached property to the person in
whose possession it was before attachment. When property is made over to
custodian, the schedule of property annexed to the bond shall be drawn up by the

attaching officer (Bailiff) in triplicate, and dated and signed by
(a) the custodian and his sureties;
(b) the officer of the court (Bailiff) made the attachment;
(c) the person whose property is attached and made over
(d) two respectable witnesses.

One copy will be sent to the Court, by the attaching officer and placed on
the record of the proceeding under which attachment was ordered, one copy will
be made over to the person whose property is attached and one copy will be
made over to the custodian. (Order XXI Rule 43 CPC as amended) The

Proforma of the schedule of property is as follows:
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Schedule of property attached

Schedule of property attached and made over

£O et et e, sonof .....coeeeeo 0Of o .......... QS cuStOdian on
the oo OF 19
Detail of Property Estimated Value
Total..........ccoovveeveeeeaaan...
N /2O SAl- e
Witness. Custodian
SA/ evaeeaeeii . SAl- e
Witness. Attaching Officer

SAl- oo

Judgment-debtor

References.Jewels and portable property to be brought to Court. Bulky Property
and live stock Form of schedule of property. Vol. I. 2 Ch. 12-K.
(To BE PRINTED ON THE REVERSE OF THE FORM)

Directions in regard to attached property.

V.

No person can be compelled by the Court or attaching officer thereof to
take charge of attached property as a custodian.

A custodian may at any time terminate his responsibilities by giving
notice to the Court of his desire to be relieved of his trust, and delivering
to the proper officer of the Court the property made over to him.

When any property is taken back from a custodian he should be granted
a receipt for the same.

When property is made over to a custodian a schedule of property should
be drawn up by the attaching officer in triplicate, dated and signed by

a) the custodian and his sureties;

b) the officer or the Court who made the attachment;

c) the person whose property is attached and made over; and

d) two respectable witnesses,
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One copy will be transmitted to the Court by the attaching officer
and placed on the record ; one copy will be made over to the person
whose property is attached and one copy will be made over to the
custodian.

V. Inregard to livestock the following directions apply :

(@) The custodian is bound to take all reasonable and proper care of
any live-stock entrusted to him.

(b) The custodian is responsible for the value of any live- stock which
he fails to deliver to the Court or its authorized officer, when
required so to do. If any live-stock is lost or stolen or dies while in
the hands of a custodian, such custodian is bound to satisfy the
Court that its loss or death was not due to his fault or neglect.

(c) If the judgment-debtor or any person claiming to be interested in
any attached animal has been permitted to make arrangements for
feeding the same (not being inconsistent with its safe custody, while
it is under attachment), Vol.I. 3 Ch. 12-K. he may, in the case of

poultry, mulch cows, etc., take the eggs, milk, etc.

Light and readily portable articles of all kinds including jewels shall after
seizure be taken to the executing Court and hand over to Officer as directed
by the Court.

Note: Such property when placed in the custody of the Nazir may be placed
by him in his cash chest and lodged in the outer room of Treasury, if it
Is open, as provided in Order 4(2) of the Punjab Treasury Manual, if it
Is closed, the Presiding Officer of the Court must make other suitable

arrangement for its safe custody.
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In case, the attached property is kept in the village or place where it is
attached, the attaching officer shall forthwith report the fact to the Court

alongwith list of the property seized.

If attached property is neither sold nor retained in the village or place
where it is attached, it shall be brought to the Court house and delivered to the

proper officer of the Court.

A custodian may at any time terminate his responsibilities by giving
notice to the Court and delivering the property to the proper officer of the

Court against proper receipt.(Order XXI Rule 43A CPC as amended)

If the Court directs to release the property, the articles released shall be
made over to the person to whom the Court orders in the presence of the

custodian, JD and the witnesses.

In case attached property kept in the village or place where it is attached
Is live-stock, the person at whose instance it is so retained shall provide
for its maintenance and in case of his failure to do so, it shall be removed to
the Court house. Judgement Debtor or any interested person in such stock
may make arrangements for feeding the same as may not be inconsistent

with its safe custody.

It can also be directed by the Court that any sums which have been
expended by the attaching officer or care if not duly deposited or paid, be
recovered from the proceeds of property, if sold, or be paid by the person

who is declared as entitled to delivery before he receives the same.

It can also be ordered by the Court that any sums deposited or paid under
these Rules be recovered as costs of the attachment from any party to the
proceedings.(Order XXI Rule 43B CPC as amended)
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A note shall be added on the Schedule to show what arrangements have

been made for its upkeep.

If the value of the property is deteriorating, the necessary arrangement
shall be made and note be given at the foot of the Schedule. However, if JD
and DH agree in writing to the immediate sale of the property, the Officer
shall proceed to sell it by auction forthwith after giving notice to intending

purchasers as per order of the Court.

A note shall also be given in Schedule of modification of arrangements,

if any.

The Decree Holder alongwith the application for attachment of live-
stock or other movable property shall pay into Court, a sum covering the
costs of maintenance and custody of the property for 15 days in cash. If
before the expiry of 15 days, the amount of such costs for further period as
directed by the Court has not been paid, on furnishing of report from the
proper office, the Court may issue an order for withdrawal of attachment and
issue direction by whom the costs of the attachment are to be paid.(Order
XXI Rule 43 C CPC as amended)

Any person who undertook to keep the attached property shall be liable
to be proceeded against as a surety u/s 145 of CPC and shall be liable to pay
in execution proceedings, the value of any such property wilfully lost by him.
(Order XXI Rule 43D CPC as amended)

46 ATTACHMENT OF AGRICULTURAL PRODUCE

If the property to be attached is agricultural produce, the attachment shall be
made by Bailiff by affixing :
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(1) acopy of the warrant of attachment —

(@) Where such produce is a growing crop, on the land on which

such crop has grown, or

(b) Where such produce has been cut or gathered on the threshing
floor or place for treading of grain or the like or fodder-stack or

on which it is deposited.

(2) Second copy on the outer door or on some other conspicuous part of
the house in which the Judgement Debtor ordinarily resides or with
the leave of the Court, on the outer door or on some other
conspicuous part of the house in which he carries on business or
personally works for gain or in which he is known to have last

resided or carried on business or personally worked for gain.

Thereupon, the produce shall be deemed to have passed into the possession of
the Court. (Order XXI Rule 44 CPC)

The State Government by general or special order published in the official
gazette, declare that such portion of agricultural produce or any class of
agricultural produce as may appear to the State Government to be necessary for the
purpose of produce until the next harvest for the due cultivation of the land and for
support of the Judgement Debtor and his family shall, in the case of all
agriculturists or of any class of agriculturists be exempted from liability to

attachment or sale of execution of a decree.

The standing crops except cotton and sugarcane are now not liable to be
attached or sale for execution of a decree (Section 10(1) of Punjab Debtors’
Protection Act, 1936). Standing trees apart from land on which they stand are also
exempted from sale (Section 10(2) of Punjab Debtors’ Protection Act, 1936).
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The Court has to make arrangements which are sufficient in nature for
custody of the agricultural produce which is attached. To enable the Court to do so,
every application for attachment of a growing crop shall specify the time at which
it is likely to be fit to be cut or gathered and with every such application such
charges as may be necessary for the custody of the crop until the time at which it is
likely to be fit to be out or gathered shall be paid to the Court.(Order XXI Rule 45
CPC as amended)

The Judgement Debtor may tend, cut, gather and store the produce and do any
other act necessary for preserving it, subject to the conditions as imposed by the
Court regarding this either in the order of attachment or in any subsequent order. If
the Judgement Debtor fails to do all or any of such acts, the Decree Holder may
with the permission of Court and subject to the like conditions, do all or any of
them either by himself or through agent and the costs incurred by the Decree
Holder shall be recoverable from the Judgement Debtor as if they were included in
or forms part of the decree. If the order of attachment of a growing crop has been
made at a time when the crop is likely to be fit to be cut or gathered, the Court may
suspend the execution of the order for such time as it thinks fit and may make a
further order prohibiting the removal of the crop pending the execution of the order
of attachment. A growing crop which owing to its nature cannot be stored shall not
be attached for a period less than 20 days before the time it is likely to be fit to be
cut or gathered.(Order XXI Rule 45 CPC)

47 ATTACHMENT OF IMMOVABLE PROPERTY (Order XXI Rule 54
CPC)

Where the Court orders with regard to attachment of immovable property by
prohibiting the Judgment Debtor from transferring or charging the property in any

way and all persons from taking any benefit from such transfer or charge, it shall
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also require the Judgment Debtor to attend Court on a specified date to note the
date fixed for settling the term of the proclamation of sale. In such case,
Ahlmad/Execution Clerk shall prepare three copies of the prohibitory order in
case the property is land paying revenue to Government. In case of other
immovable property, only two copies shall be prepared by the Ahlmad/Execution
Clerk. He shall also take care that schedule of the property annexed to the Court be
identical to schedule of the property given in the warrant to make attachment valid.
Ahlmad/Execution Clerk shall issue warrant on Proforma No.24 Appendix E
CPC and notice to JD to attend the Court on the specified date. Performa No. 24
Appendix E CPC is as follows:

No. 24
ATTACHMENT IN EXECUTION
PROHIBITORY ORDER, WHERE THE PROPERTY CONSISTS OF
IMMOVABLE PROPERTY (0. 21, r. 54.)

(Title)
To
Defendant
WHEREAS you have failed to satisfy a decree passed against you on
the....ovoeer e day Of cuvvvnn19...720...., in Suit
No...oweeeciiOf v 19.../20...., in  favour Of..........................for
Rs............; It is ordered that you, the said.............. , be, and you are hereby,

prohibited and restrained, until the further order of this Court, from transferring
or charging the property specified in the Schedule hereunto annexed, by sale, gift
or otherwise, and that all persons be, and that they are hereby, prohibited from

receiving the same by purchase, gift or otherwise.
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It is also ordered that you should attend Court on the ............day of
.............. 19..../20...., to take notice of the date fixed for settling the terms of the

proclamation of sale.

GIVEN under my hand and seal of the Court, this......... day

Schedule
Judge.

Nazir who has been handed over the warrant shall himself or through his
subordinate proclaim order at some place on or adjacent to such property by beat of
drum and affix a copy of the order on conspicuous part of the property and then
upon conspicuous part of the Court house. Thereafter, he shall himself make
endorsement upon the warrant and return it duly endorsed within specified time to
the Court. If any person has been deputed by Nazir then he shall submit a
separate return stating the manner in which and the day and hour at which, he did
such act. This return will be attached with the warrant. The copy of attachment is
to be affixed firstly on the property and then upon the Court house. Reader should
record a note on the warrant of attachment or on file that the specific formalities
required by law in the case, have been actually complied with. Where the order is
for the attachment of the property which is land paying revenue to the Government,
the warrant should be in accordance with the provisions of section 141 of Punjab
Land Revenue Act, XVII of 1887, be addressed to the Collector and be sent
through him for execution along with necessary copies of the prohibitory order.
The Collector and his office will then be responsible for executing it in accordance
with the specified legal formalities and to affix the order firstly on the property and
then on the Court house of the Judge issuing the attachment and in his own office.

The Collector will then return the warrant to the Court concerned when it has been
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duly executed with an endorsement under his signatures certifying that all the legal
formalities required have actually been complied. Payment of drum beating
charges may be allowed to be made at the discretion of the District Judge either —
(a) in cash at the spot ; or (b) by postal stamp attached to the warrant ; or (c) by
Indian Postal Orders. Volume | Chapter 12-H of Rules & Orders

Where the property is land situated in a village, a copy of order shall be
affixed in the office of the Gram Panchayat of that village. Where the property is
land situated in a cantonment, copies of the order shall also be forwarded to the
Cantonment Board and to the Military Estate Officer in whose area that
Cantonment is situated. This order shall also take effect against persons claiming
under a gratuitous transfer from the JD, from the date of the order of attachment
and as against others from the time they had knowledge of passing of the order of
attachment or from the date of the proclamation, whichever is earlier. (Order XXI
Rule 54 CPC as amended)

4.8 EXECUTION BY WAY OF DELIVERY OF POSSESSION (Order XXI

Rule 35 CPC and Volume 1 Chapter 12 Part G of Rules & Orders)

A decree for delivery of any immovable property may be executed by
delivery of possession to the Decree Holder or person appointed by him to receive
delivery on his behalf if such property is in possession of any person bound by the
decree. If necessary, it can be executed by removing any person bound by the
decree who refuses to vacate the property.(Order XXI Rule 35 (1) CPC) In such a
case, Ahlmad/Execution Clerk shall issue warrant to give possession on
Proforma No. 11 Appendix E CPC. In such case, the endorsement on warrant
must state that the property was found in the possession of A (naming the person)
and that he was one of the persons bound by the decree or held on behalf of one of

those persons; that he was required to vacate the property and that, on his doing so,
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the person entitled under the decree was put in possession; or that, on his refusal to
do so, he was removed from the property and the person entitled under the decree
was put in possession Volume 1 Chapter 12 Part G of Rules & Orders.

Proforma No.11 Appendix E CPC is as follows:

WARRANT TO THE BAILIFF TO GIVE POSSESSION OF LAND, ETC.
(0. 21,r. 35.)
(Title)
To

The Bailiff of the Court.

WHEREAS the wunder mentioned property in the occupancy
o) ST has been decreed to......... the plaintiff in this suit; you are hereby
directed to put the said...............in possession of the same, and you are hereby
authorized to remove any person bound by the decree who may refuse to vacate
the same.

Given under my hand and the seal of the Court, this .... Day of ......

Schedule
Judge

Where a decree is for the joint possession of immovable property,
constructive possession (malkana kabza) shall be delivered by affixing a copy of
the warrant in some conspicuous place on the property and proclaiming by beat of
drum (Munadi) at some convenient place, the substance of the decree. Here, the
Bailiff shall make an endorsement on warrant that on what part of the property, the
copy of the process was affixed and at what place the substance of decree was
proclaimed.(Order XXI Rule 35 (2) CPC and Volume 1 Chapter 12 Part G of
Rules & Orders)
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Further, it is mandate that possession of any building or enclosure is to be
delivered and person in possession being bound by the decree does not afford free
access, the Bailiff may after giving the reasonable warning and facility to woman
not appearing in public according to the customs of the Country to withdraw,
remove or open any lock or bolt or break open any door or do any other act
necessary for putting the Decree Holder in possession. The endorsement should
describe briefly the action taken by naming the person who was in possession and
was afforded and was given reasonable warning and facility to withdraw.(Order
XXI Rule 35 (3) CPC and Volume 1 Chapter 12 Part G of Rules & Orders)

Where the delivery of any immovable property has to be executed which is in
the occupancy of a tenant or other person who is entitled to occupy the same
and is not bound by the decree, the Court shall order the delivery by affixing a
copy of the warrant in some conspicuous place on the property and proclaiming to
the occupant by beat of drum (Munadi) at some convenient place, the substance of
the decree with regard to the property. Here, the endorsement should state that a
copy of the warrant had been put up (stating where it was affixed) and that the
substance of the decree had been proclaimed. (Order XXI Rule 36 CPC and
Volume 1 Chapter 12 Part G of Rules & Orders)

Note: Before issuing a warrant for the delivery of immovable property, the Court
should ascertain from the Decree Holder, or his agent, the name of the
person whom he believes to be in possession of such property, to guide it in

selecting the particular mode of delivery suitable to the case.

When decree is passed giving possession of agricultural land, the date on
which the possession delivered should be specified in the decree and orders passed
as to any standing crops that may be on the land. If this has not been done, it

should be done in the order which is sent to the Collector by the Court executing
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the decree. If, however, no date is specified in either the decree or the order and the
land of which possession is to be delivered is in cultivating possession of the
debtor, the Collector should at once refer to the Civil Court for instructions as to
whether or not he is to delay execution of the decree, until any crop which may
have been sown by the Judgement Debtor and is standing on the land, has been
removed.(VVolume 1 Chapter 12 Part G of Rules & Orders)

On return of warrant of attachment/possession served, Ahlmad/Execution
Clerk shall place the same on concerned file and report on left hand side under the

order of previous date.

On the order of the Presiding Officer regarding satisfaction of decree and
consignment of file, the file shall be consigned to the Record Room and
Ahlmad/Execution Clerk shall make entries in remaining columns of Register
No. X.

Note: AIll the miscellaneous applications like an application for deposit of
subsistence allowance or objection or an application u/s 58 CPC etc. shall be
entered in Register No.XI (Register of Miscellaneous Applications in

Execution Proceedings) to be maintained by the Ahlmad/Execution Clerk.

4.9 EXECUTION BY WAY OF SALE

Any Court executing a decree may order that the property attached be sold:

a. Entirely or
b. Such portion thereof as may be necessary to satisfy the decree
(Order XXI Rule 64 CPC)

Any Court can order the sale of the property of the Judgment Debtor in

execution of the decree.
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Every sale in execution of a decree shall be conducted by an Officer of the

Court appointed by the Court and shall be made by public auction.(Order XXI
Rule 65 CPC)

49.1 COURT OFFICIALS FOR CONDUCTING SALE

(Volume | Chapter 12 Part L Rule 20 of Rules & Orders): Sales in

execution of Decrees shall ordinarily be conducted by the Court Auctioneer. The

District Judge may direct, by special order, that the sale in a particular case or

cases shall be conducted by the Nazarat Staff.

(@)

(b)

SALE BY COURT AUCTIONEER: The District Judge of each
District shall, with the prior approval of the High Court, appoint a Court
Auctioneer to conduct sale in execution of decrees within the limits of
sub division. The official Receiver shall ordinarily be appointed as the
ex-officio Court Auctioneer for the sub-division which has its
Headquarters at the place where the Headquarters of the District are
located (substituted by correction slip No. 26 dated 17.09.1976.)

SALE BY AGENTS OF COURT AUCTIONEERS (Volume I
Chapter 12 Part L Rule 21(ii) of Rules & Orders) : The Court
Auctioneer may employ his agent for conducting the sale of the property
of which estimated value is Rs.500/- or less. Such sales shall be
conducted under the general supervision of the Court Auctioneer and he
shall be responsible for the proper compliance with all legal

requirements.

The Court Auctioneer shall each morning, supply to each Court, a date-

sheet showing the sales already filed by all Courts in order that sales,
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which he has to attend may not be fixed at different places on the same

day.

(c) SALE BY NAZARAT STAFF (Volume I Chapter 12 Part L Rule 24
(i) of Rules & Orders): The proper officer to conduct the sale in such

cases will be :
a. Where the sale is ordered by the Court of Small Causes, any

officer appointed by the Court who could be from department.

b. When the sale is ordered to be conducted by a Court other than a

Court of Small Causes:

I. THE CIVIL NAZIR,

e for all sales ordered by Courts located at District Headquarters

and

e for all other sales in which the value of the property to be sold

is estimated to exceed Rs.5,000/-.

ii. THE NAIB NAZIR,
e for other sales and

e in every case in which the Civil Nazir is not required to
conduct the sale in person.
Such sale may be conducted under the orders and upon the

responsibility of the Civil Nazir by a Naib Nazir deputed by him.

ili. EXECUTION BAILIFF : In cases where :
a. Property is of small value,

b. Nazir or Naib Nazir is not available and
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c. Sale is to be conducted at the place where the attached

property is situated.

iv. PROCESS SERVER : in cases where :

a. No other officer as aforesaid is available and
b. When value of the property to be sold is estimated to be
Rs.100/- or less.

4.9.2 PROCEDURE TO BE ADOPTED

Step1l Issuance of notice for settlement of proclamation (Volume I
Chapter 12 Part L Rule 2 of Rules & Orders)

Whenever sale in execution is ordered by the Court, it shall further
cause a proclamation of sale to be made.(Order XXI Rule 66 (1) CPC)
Before issuing such proclamation, a notice to the parties be given. (Order
XXI Rule 66 (2) CPC) However, when a notice under rule 54 of Order XXI
CPC has already been given for the date for settling the terms of the
proclamation, it shall not be necessary to give notice under this Rule, unless
the Court otherwise directs. Under Order XXI Rule 54 (1-A) CPC, the Court
shall, along with the attachment order direct the Judgment Debtor to attend
Court on a specified day to take notice of the date to be fixed for settling the
terms of proclamation. If the property ordered to be sold by the Court is not
the land assessed to land revenue paying or revenue free land, or any interest
in such land, then the Court shall fix a convenient day, not being distant more
than 15 days, for ascertaining the particulars specified in Order XXI Rule
66 (2) CPC. Notice of the said day shall be given to the parties or their
pleaders.
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Where the property to be sold is movable property which has been
made over to the custodian under sub clauses (a) or (c) of clause (1) of Rule
43 of this order, the Court shall issue a process by way of a notice to
custodian, directing him to produce the property at the place of sale, at a time
to be specified therein with a warning that if he fails to comply with the
directions, he shall be liable to action under Section 145 of CPC. (Order XXI
Rule 66 (3) CPC as amended)

a. Ahlmad shall, on receiving the order from the Court, issue notice to

the JD on Proforma No.28 Appendix E CPC which is as follows:

NO. 28
NOTICE OF THE DAY FIXED FOR SETTLING A SALE PROCLAMATION
(0. 21, R. 66.)
(TITLE)
To
Judgment-Debtor.
WHEREAS in the above-named suit............................., the decree-holder,
has applied for  the sale Of e ceeeeeaernn ., You are hereby
informed........................that the........... day of......19, has been fixed for settling

the terms of the proclamation of sale.

Of e ove e 19120 .. ..

Judge.

b. When the Judgment Debtor has already died, then as per order of the

Court, Ahlmad shall issue notice to the legal heir or his representative
on Proforma No0.99 Appendix E CPC which is as follows :
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NO.99

NOTICE TO THE HEIR OR REPRESENTATIVE OF THIS JUDGMENT DEBTOR

(ORDER XXI, RULE 22(1), OF THE CODE OF CIVIL PROCEDURE, FORM
PRESCRIBED BY THE HIGH COURT)

Inthe Courtof ..........cocoovii it At
Civil SUitNo. ..o 0f 19
Miscellaneous NoO. ...............ccoeeveen. 0F 19
.of i ....... Decree-holder,
Against
L Of e . Judgment-Debtor
To
Whereas .......c.cco oo eee e
Decree holder, on the .................... of 19......................., presented an
application to this Court for the execution of a decree of the Court of
o.......dated the ................. day of .....ocooeiiinnn 19
praying for ............................. mentioned in the said decree; and WHEREAS

on enquiry it appeared that the said Decree holder has applied for the

enforcement of the decree against you, naming you as the heir or representative of

. deceased judgment debtor; and it being necessary,

agreeably to Rule 22(1) of Order XXI of the Code of Civil Procedure, 1908,

before issuing a warrant for the execution of the decree, to give you notice, you

are accordingly required to show cause before this Court on the

... day of ................... why the said decree should not be

executed against you, in default whereof the said decree will be enforced against
you according to law.

Given under my hand and the seal of the Court, this
.....dayof ...... 19/20......

(Seal)
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Step 2 Inquiry into Encumbrances (Volume | Chapter 12 Part L Rule
3 of Rules & Orders)

Before issuing the order for service of proclamation of sale, the Court
may hold an inquiry as to the encumbrances over the property to be sold from
the Sub Registrar’s office. The expenses of the said inquiry shall be recovered
by Ahlmad/Execution Clerk from the Decree Holder as per the rates
prescribed in the second proviso to Article Il of the table of registration
fees published with Punjab Government notification No. 22850, dated the
25" September, 1923 as amended by Punjab Government notification No.
23759, dated the 15" June, 1932, which are as follows:

(a) For the first year in the books of which search is to be made for each

entry or document Rs. 1-00

(b) For every other year in the books of which search is continued for

each entry or document Rs. 0-25
The fee in each case is subject to a maximum of Rs.5-00

1) The amount recovered in this behalf by Ahlmad/Execution Clerk will
first be placed in deposit and will then be paid to the Registration

Department, by means of repayment vouchers endorsed in their favour.

2) The report of the Sub-Registrar shall be open to the inspection of the
parties, of their pleaders, free of charge, between the time of its receipt by

the court and the settlement of the proclamation of sale.
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Step 3  Settlement of Proclamation of Sale (Volume I Chapter 12 Part L
Rule 4 of Rules & Orders):

The Court shall, after perusing the documents, if any, filed by the
parties and the report referred to in Rule 3 of the Sub-Registrar and after

examining the parties settle the proclamation of sale.
Step4  Settling Four Dates

As a matter of practice, after conducting the above said inquiry, the
Court settles the terms of proclamation and grants four dates as follows:
I. Notice at the spot
Ii. Pasting the notice at the Court House
Iii. Date of auction sale

iv. Report

Note: There should be a gap of at least 15 days in the case of immovable
property and of at least 7 days in the case of movable property
between the date on which the copy of the proclamation is affixed
on the Court House of the Judge ordering the sale and the date
fixed for auction. (High Court Notification No0.125-Gaz/XI-Y-14,
dated the 7" April, 1932) (Rule 68 Order XXI CPC,
Substituted by the Code of Civil Procedure (Amendment) Act,
1976)

Step5 Issuing Order on Nazir

On receiving the orders of the Court after the settlement of
proclamation, Ahlmad/Execution Clerk shall issue the order on the Nazir as
per Proforma No0.30 Appendix E CPC which is as follows:
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No. 30
ORDER ON THE NAZIR FOR CAUSING SERVICE OF PROCLAMATION OF
SALE (O. 21, . 66.)
(Title)

To
The Nazir of the Court.

WHEREAS an order has been made for the sale of the property of the
judgment-debtor specified in the schedule hereunder annexed, and whereas
the............ day of...................20 , has been fixed for the sale of the said
property, ... ....... copies of the proclamation of sale are by this warrant made over to
you, and you are hereby ordered to have the proclamation published by beat of
drum within each of the properties specified in the said schedule, to affix a copy of
the said proclamation on a conspicuous part of each of the said properties and
afterwards on the Court-house, and then to submit to this Court a report showing
the dates on which and the manner in which the proclamations have been
published.

Dated the............dayof..................19/120... ... ...

Schedule
Judge
Step 6  Issuance of Proclamation of Sales

Thereafter, the proclamation of sale shall be issued by Nazir on
Proforma No.29 Appendix E CPC which is as follows :

No. 29
PROCLAMATION OF SALE
(O. 21, r. 66)
(Title)
(1) Suit No......c.e.e.. of 19/20........... , decided by the........... Of eveunnns in
which ................. was plaintiffand ................. was defendant. — Notice is

hereby given that, under rule 64 of Order XXI of the Code of Civil Procedure,
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1908, an order has been passed by this Court for the sale of the attached property
mentioned in the annexed schedule, in satisfaction of the claim of the decree-holder
in the suit (1) mentioned in the margin, amounting with costs and interest upto date
of saletothesumof..........cccco oo,

The sale will be by public auction, and the property will be put up for sale in
the lots specified in the schedule. The sale will be of the property of the judgment-
debtors above-named as mentioned in the schedule below; and the liabilities and
claims attaching to the said property, so far as they have been ascertained, are
those specified in the schedule against each lot.

In the absence of any order of postponement, the sale will be held by
................. at the monthly sale commencing at.....O'clock on the ............... at
................ In the event, however, of the debt above specified and of the costs of the
sale being tendered or paid before the knocking down of any lot, the sale will be
stopped.

At the sale the public generally are invited to bid, either personally or by duly
authorized agent. No bid by, or on behalf of, the judgment-creditors above-
mentioned, however, will be accepted, nor will any sale to them be valid without the
express permission of the Court previously given. The following are the further.

Conditions of sale

1.  The particulars specified in the schedule below have been stated to the best
of the information of the Court, but the Court will not be answerable for any error,
mis-statement or omission in this proclamation.

2. The amount by which the biddings are to be increased shall be determined
by the Officer conducting the sale. In the event of any dispute arising as to the
amount bid, or as to the bidder, the lot shall at once be again put up to auction.

3. The highest bidder shall be declared to be the Purchaser of any lot, provided
always that he is legally qualified to bid, and provided that it shall be in the
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discretion of the Court or Officer holding the sale to decline acceptance of the
highest bid when the price offered appears so clearly inadequate as to make it
advisable to do so.

4, For reasons recorded, it shall be in the discretion of the Officer
conducting the sale to adjourn it subject always to the provisions of rule 69 of
Order XXI.

5. In the case of movable property, the price of each lot shall be paid at the
time of sale or as soon after as the Officer holding the sale directs, and in default
of payment the property shall forthwith be again put up and re-sold.

6. In the case of immovable property, the person declared to be the Purchaser
shall pay immediately after such declaration a deposit of 25 per cent on the
amount of his purchase-money to the Officer  conducting the sale, and in default
of such deposit the property shall forthwith be put up again and re sold.

7. The full amount of the purchase-money shall be paid by the Purchaser
before the Court closes on the fifteenth day after the sale of the property,
exclusive of such day, or if the fifteenth day be a Sunday or other holiday, then on
the first office day after the fifteenth day.

8. In default of payment of the balance of purchase-money within the period
allowed, the property shall be re-sold after the issue of a fresh notification of sale.
The deposit, after defraying the expenses of the sale, may, if the Court thinks fit, be
forfeited to Government and the defaulting Purchaser shall forfeit all claim to the
property or to any part of the sum for which it may be subsequently sold.

Of v e 19120 ...
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Schedule of Property

Number of
lot

Description|  The revenue Detail of any Claims, if The value | The value of
of property | assessed upon | encumbrances| any, which of the the property as
to be sold, | the estate or part| to which the | have been put | property stated by the
with the of the estate, if property is | forward to the| as stated judgment
name of the property to liable property and by the debtor
each owner | be sold is an any other decree
where there | interestin an known holder
are more | estate or a part particulars
Judgment- of an estate bearing on its
debtors paying revenue nature and
than one to Government value

Points to be noted before issuing a proclamation of sale

The proclamation of sale shall be in the language of the Court
The date, time and place of the sale shall be clearly stated.

Specific description of the property or part of it which is ordered to be

sold, shall be given.

The revenue assessed, where the property to be sold is an interest in an
estate or in part of an estate paying revenue to the Government shall

also be mentioned.
Any encumbrance to which property is liable, shall be mentioned.

The amount for the recovery of which the sale is ordered, shall be

mentioned.

Any other thing which is material for purchaser to know to judge the
nature and value of the property, shall be mentioned.

The particulars to be entered in the proclamation for sale shall be entered

carefully in order to remove any objection to the sale at a later stage.
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e It is not necessary to mention the Court’s estimate of the value of the
property. It is sufficient to include in it the estimate, if any, given by
either or both the parties (Proviso added to Order XXI Rule 66(2)(e)
by the Punjab High Court).(High Court Notification No. 567-Gaz,
dated the 4rth of Nov,1929, and No. 150-R/XI-Y-14, dated 16"
May,1939.)

Note: Ahlmad/Execution Clerk shall obtain the signature of the Judge
over the proclamation after it is prepared. Ahlmad/Execution Clerk

shall prepare four copies of the proclamation.

Step7 Mode of Making Proclamation (Order XXI Rule 67 read with
Rule 54 sub Rule (2) CPC)

The Bailiff, on receiving the proclamation, shall serve it in the

following manner:

a. Announce the proclamation at some place on or adjacent to the

property by beat of drum,

b. affix copy of the proclamation on a conspicuous part of the

property to be sold,

c. paste upon a conspicuous part of Court House, a copy of the

proclamation,

d.  where the property is land paying revenue to the Government, the
affixation is to be effected in the office of the Collector of the

District in which the land is situate, and
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e. when the property is land, situated in a village, affixation is also
to be effected in the office of the Gram Panchayat, if any, having
jurisdiction over that village. (Inserted by the Code of Civil
Procedure (Amendment) Act, 1976)

f.  Where the property is land situated in Cantonment, copies of the
order shall also be forwarded to the Cantonment Board and to the
Military Estates Officer in whose area that Cantonment is
situated. (Volume 1 Chapter 21 Rule 63 of Rules & Orders as

amended)

The order shall take effect as against persons claiming under a
gratuitous transfer from the Judgment Debtor, from the date of the
order of attachment or from the date of Proclamation, whichever is
earlier (state amendment by the Hon’ble High Court of Punjab and
Haryana) (Volume 1 Chapter 21 Rule 63(2) of Rules & Orders)
(High Court Notification No. 125-Gaz./XI-Y-14, dated the 7"
April, 1932. No.109-R-XI-Y-14, dated 21% April, 1939, No. 273-R-
X1-Y-14, dated the 30" July, 1941.

Note 1: If the Court orders for publication of the proclamation in the
official gazette or in a local newspaper, or in both,
Ahlmad/Execution Clerk shall ensure the publication as
ordered.

Note 2: The cost of publication of proclamation of sale shall be
deemed to be costs of the sale to be firstly recovered from
Decree holder and then to be included in the costs of

execution.
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Step8 Conducting of Sale by Auction: Duties/Role of Officer
conducting sale.

A warrant of sale shall be delivered to the Court Auctioneer by the
Court through the Process Serving Agency. The Auctioneer or any official of
the Court who is appointed to conduct the auction shall visit the site on the
appointed day. He shall formally announce the auction, shall state the details
of the property to be sold and also the reserve price fixed by the Court, if any.
The bidding shall then be opened to the Public. The last bid shall be made
final at the count of three and drop of the hammer. Following important points

are to be taken into account at the time of Auction:

I.  Private Sale by Judgment Debtor (Volume 1 Chapter 12 Part L Rule
7 of Rules and Orders & Order XXI Rule 66 CPC.)

When the Court postpones the sale on the application of the Judgment
Debtor and enables the Judgment Debtor to pay the decretal amount, after
raising such money by mortgage, lease or sale of the property,
Ahlmad/Execution Clerk shall issue the certificate on Proforma No0.35
Appendix E CPC to the JD, which is as follows:

No. 35

CERTIFICATE TO JUDGMENT-DEBTOR AUTHORIZING HIM TO

MORTGAGE, LEASE OR SELL PROPERTY (O. 21, r. 83.)

(Title)
To
WHEREAS in execution of the decree passed in the above suit an order was
made on the...........day Of................. 19........ , for the sale of the under-
mentioned property of the judgment-debror........, and whereas the Court has, on
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the application of the said judgment-debtor, postponed the said sale to enable him
to raise the amount of the decree by mortgage, lease or private sale of the said

property or of some part thereof:

This is to certify that the Court doth hereby authorize the said judgment-
debtor to make the proposed mortgage, lease or Sale within a period of... .... from
the date of this certificate; provided that all monies payable under such mortgage,

lease or sale shall be paid into this Court and not to the said judgment debtor.

Description of property
Given under my hand and the seal of the Court, this .... Day of .... 19/20

Judge.

The Auction shall have to be stopped if the Judgment Debtor produces such

certificate before the Auctioneer.
ii.  Adjournment of Sale (Order XXI Rule 69 CPC)

The Court may adjourn the sale to a specified date and hour. However,
when such adjournment is granted by the official conducting the sale, the
reasons for such adjournment are to be recorded. Where the sale is made in
the Court premises, adjournment can be granted by the Officer conducting the
sale only after obtaining permission of the Court.(Proviso to Order XXI
Rule 69 (1) CPC)

If such adjournment is for a period more than 30 days, (Period of 30
days substituted for 15 days by High Court Notification No. 125-Gaz/XI-
Y-14, Dated the 7" April, 1932 and later substituted by Code of Civil
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Procedure (Amendment) Act, 1976) a fresh proclamation under Rule 67

shall be made unless the Judgment Debtor consents to waive it.

Stoppage of Sale (Order XXI Rule 69 (3) CPC)

The sale can be stopped if before the lot is knocked down, the debt and

the costs (including the costs of the sale) are tendered to the Officer

conducting the sale or the Judgment Debtor produces the proof of payment of

the decretal amount made in the Court.

Iv.

General Rules to be followed during Bidding
(a) Bid by Decree Holder

The Decree Holder shall not bid for or purchase the property
without the express permission of the Court. (Order XXI Rule 72 CPC)

If the Decree Holder is granted permission to purchase the property,
he shall not be required to pay the purchase money. But he shall adjust

the decretal amount with the same.
(b) Bid by Mortgagee

The mortgagee of immovable property shall also not bid for
purchase of property except with the permission of the Court. (Order
XXI1 Rule 72A CPC)

When the Court grants permission to the mortgagee, the Court will
also fix a reserve price which is to be taken into account during the sale

proceedings.
(c) Bid by Co-sharer

Where the property sold is a share in undivided immovable property

and two or more persons, of whom one is a co-sharer, respectively bid
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the same sum for such property or for any lot, the bid shall be deemed to
be the bid of the co-sharer. Meaning thereby that the bid of the co-sharer
shall be considered and not of the outsider. (Order XXI Rule 88 CPC)

(d) Restriction on Bidding or Purchase by Officer

No Officer or any person having any duty to perform in connection
with any sale shall be allowed to bid or acquire or attempt to acquire any
interest in the property sold, directly or indirectly. (Order XXI Rule 73
CPC)

Step 9  Receiving of Sale Amount (Order XXI Rules 84 to 86 CPC)
a) Insale of immovable property

1. The person declared as successful in the bid, shall pay immediately
25% of the purchase money (either in cash or cheque) (Chief Court
Notification No. 2212-G, dated 12th May 1909 and High Court
Notification No. 123-R/XI-Y-14, dated 28th April 1938) to the

Officer conducting the sale.

2. In case, the purchaser fails to pay immediately 25% of the purchase
money, the Officer conducting the sale shall forthwith issue a
certificate of resale in Proforma No.31 Appendix E CPC which is
as follows:

No. 31
CERTIFICATE BY OFFICER HOLDING A SALE OF THE DEFICIENCY
OF PRICE ON A RE-SALE OF PROPERTY BY REASON OF THE
PURCHASER 'S DEFAULT
(0.21,r.71))

(Title)
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Certified that at the re-sale of the property in execution of the decree in the
above-named suit, inconsequence of default on the part of..., Purchaser, there was

a deficiency in the price of the said property amounting to Rs.........................

and that the expenses attending such re-sale amounted to Rs... ...., making a total of
Rs..............., which sum is recoverable from the defaulter.
Dated te.............day of .. .........19/20... .....

Officers holding the sale.

3. The full amount of the purchase money shall be paid by the
purchaser in the Court within 15 days from the sale of the property.
If the purchaser is Decree Holder, he may set off any amount to
which he is entitled to.

4. When the Purchaser fails to pay the full amount of the purchase
money within a period of 15 days, the amount already deposited
shall be forfeited to the Government after deducting the expenses of
the sale. The property shall then be re-sold after issuing fresh
proclamation.

(b) In sale of movable property

I. The purchase price shall be paid either at the time of sale or as soon
thereafter as the officer of sale directs.

ii. On payment of the purchase money, the officer shall issue a receipt
in the name of the purchaser where after the sale shall become
absolute.

lii. In default of payment by the Judgment Debtor as directed by the
officer, the property shall be forthwith resold.
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Step 10 Deposit of the Purchase Money — Sale Proceeds (Volume 1
Chapter 12, Part L Rule 21 (iii) of Rules & Orders)

The Court Auctioneer shall himself deposit into the treasury all sums
realised at auction sales conducted by him or his staff. All sums realised at
sales conducted at places where there is a treasury shall be deposited into the
treasury or the State Bank of India, as the case may be, on the first working
day after the sale. The District Judge shall prescribe periods, within which the
proceeds of sales conducted at other places shall be deposited. The periods so
prescribed shall be reported to the High Court and shall be as short as

possible.

When the sale is conducted by the Nazarat Branch, the purchase

money shall be deposited in the Court.

Step 11 Disbursement of the Purchase Money (Volume 1 Chapter 12
Part L Rule 12 of Rules & Orders)

I.  The purchase money deposited upon the sale of the property shall be
retained in the treasury till the expiration of 15 days from the date of

order confirming the sale.

ii. If the notice of appeal is received within the prescribed period, the
purchase money shall be retained in deposit until the appeal is decided or
unless the Decree Holder gives security to the satisfaction of the Court to

repay it at any time when he may be required by the Court, to do so.

Ii. If no notice of an appeal is presented by the party within the said period,

and the Court directs to pay the purchase money to the Decree Holder,
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the Ahlmad shall ensure the payment to the Decree Holder from the

treasury where the purchase money is lying deposited after the sale.

The following deductions shall be made from the amount to be paid to

the Decree Holder.

a. Government Commission (Volume 1 Chapter 12 Part L Rule 22
of Rules & Orders)

(i) Commission at the following rates shall be deducted from the

proceeds of sales under this Chapter:

a) If the sale proceeds do not exceed Rupees five thousand at five
per centum.

b) If the sale proceeds exceed Rupees five thousand at five per
centum on Rupees five thousand and two and a half per
centum on the remainder.

Note: (i) If the sale is conducted by the Court Auctioneer, 80% of the
Commission will be paid to him and 20 per cent will be paid
into the Treasury to the credit of Government. All incidental
expenditure shall be met by the Auctioneer. The amount of
commission of the Court Auctioneer shall not, however, exceed
Rs. 5000/- in respect of any one sale.

(it) If the sale is conducted by the Nazarat staff, whole of the
commission shall be credited to Government and nothing shall
be paid to the Officer conducting the sale. In such cases, the
expenses incurred in conducting the sale, including the cost of

advertisement, must not exceed the amount of commission.
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b. Expenses of Custody etc. (Volume 1 Chapter 12 Part L Rule
22(iv) of Rules & Orders)

The expenses incurred in the care, custody and keep of attached
property (as taxed by the Court) shall be a first charge on the sale proceeds

thereof, after deduction of the commission mentioned above.

4.9.3 CONFIRMATION OF SALE (Volume 1 Chapter 12 Part L Rule
16 of Rules & Orders)

When no application is moved under Order XXI Rule 89, 90 or 91
CPC within a period of 30 days or if made is disallowed, the Court shall
make an order confirming the sale. After the sale is confirmed and the
direction of the Court is received to issue certificate to the purchaser under
Rule 94, the Ahlmad/Execution Clerk shall prepare a draft certificate and
get it signed by the Judge. Thereafter, the certificate, in exact conformity with
the draft shall be prepared in the prescribed form on the stamp paper at the
expenses of the purchaser. The date when the sale becomes absolute shall also
be clearly mentioned. It shall be as per provisions of Chapter 2 Part-B of
Rules & Orders and Article 18 of Schedule 1A of Indian Stamp Act Il of 1899
as amended by Punjab Act VIII of 1922. (Volume 1 Chapter L Rule 18 of
Rules & Orders). Sale Certificate has to be on Proforma No.38 Appendix
E CPC, which is as follows:

No0.38
CERTIFICATE OF SALE OF LAND
(0.21,r.94)
(Title)
This is to certify that.......................has been declared the Purchaser
at a sale by public auction on the........................day of .. ........... 19......... ,
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Of ... veeeuv.n.....in €Xecution of decree in this suit and that the said sale has

been duly confirmed by this Court.

GIVEN under my hand and the seal of the Court, this............day
Of e veenn. .. 19120.... ...
Judge
Ahlmad/Execution Clerk shall send the copy of the certificate to the
Registering Officer within the local limit of whose jurisdiction the whole or
any part of the property is situated. The certificate is to be prepared in
vernacular language with permanent black ink or with registration ink
obtainable from Central Stationary Officer, Calcutta and on the prescribed
form which is obtainable on indent from the Controller of Printing and
Stationary Punjab. (Volume 1 Chapter L Rule 19 of Rules & Orders)

494 HANDING OVER OF POSSESSION (IMMOVABLE
PROPERTY) — Order XXI Rules 95 to 105 CPC:

Ahlmad/Execution Clerk shall issue warrant of possession for
delivery to the certified purchaser of land at a sale in execution, as per the
order of the Court and shall give it to the Bailiff on Proforma No0.39
Appendix E CPC on Proforma No.39 Appendix E CPC after the Court
issues the certificate of sale. Proforma No0.39 Appendix E CPC is as

follows:

No. 39
ORDER FOR DELIVERY TO CERTIFIED PURCHASER OF LAND AT
A SALE IN EXECUTION (O. 21, r. 95.)
(Title)
To

The Bailiff of the Court.
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WHEREAS..........c.cc. . eee e veeeeanwen . has - Decome  the  certified
purchaser of.....................at a sale in execution of decree in Suit
NO..owooecee e Of e 19........... - You are hereby ordered to put the
said..............., the certified purchaser, as aforesaid, in possession of the
same.

GIVEN under my hand and the seal of the Court, this......... day
Of oo, 19/20... ...

Judge

Bailiff, on receiving the warrant in the above said form from the
Court, shall proceed to execute the warrant and obtain the possession of the
property. Any person found in the possession of the property shall be asked to

vacate the property.

If the person in possession refuses to do so, Bailiff shall remove him
from the property in order to effect the delivery of the possession. In such

eventuality, following endorsement shall be made on the warrant:

The property was found in the possession of A (naming the
person), and that he was one of the persons bound by the decree
or held on behalf of one of those person (naming the persons) ;
that he was required to vacate the property and that on his doing
so, the person entitled under the decree was put in possession; or
that, on his refusal to do so, he was removed from the property,

and the person entitled under the decree was put in possession.

Where possession of any building or enclosure is to be delivered
and the person in possession, being bound by the decree, does not allow the
bailiff or the Officer of the Court to enter, the Officer of the Court may give
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reasonable warning and facility to any woman not appearing in public
according to custom, to withdraw, and only after such warning and
opportunity remove or open any lock or gold or break open any door or do
any other act necessary for putting the Decree Holder in possession. An
endorsement in this regard be briefly stated on the warrant, returnable to the

Court.

When the property is in the occupancy of the tenant or any other
person who is not bound by the decree, Bailiff shall affix a copy of the
certificate of sale on some conspicuous place on the property and the
proclamation shall be made as provided in the Order XXI Rule 36 CPC. The
endorsement shall be made in this regard stating the place where the copy of
the warrant had been affixed and that the substance of the decree had been
proclaimed. (Order XXI Rule 96 CPC)

Where the decree is for joint possession of immovable property,
Bailiff shall affix a copy of the certificate of sale in some conspicuous place
on the property and proclamation by beat of drum shall be affected at some
convenient place. Endorsement in this regard be recorded on the warrant of

possession, to be returnable to the Court.

4941 RESISTANCE TO EXECUTION (Order XXI Rule 97
CPC AND VOLUME 1 CHAPTER 12 PART Q OF
RULES & ORDERS):

Whenever Bailiff is resisted from executing the warrant of
possession issued by the Court, he shall return the warrant with the
endorsement to that effect. The Court shall then order to issue a summon
to the obstructer to appear and answer the charge or obstructing

execution of decree. On receiving the said order, Ahlmad/Execution

111



Clerk shall issue the summon to the obstructer on Proforma No0.40

Appendix E CPC which is as follows:

No. 40

SUMMONS TO APPEAR AND ANSWER CHARGE OF OBSTRUCTING

To

EXECUTION OF DECREE (0. 21, r.97.)
(Title)

WHEREAS...............eee............,the decree-holder in the above suit, has

complained to this Court that you have resisted (or obstructed) the officer

charged with the execution of the warrant for possession;

thiS.....oouun. ...

You are hereby summoned to appear in this Court on the ............day of

w9, at ............ A.M,, to answer the said complaint.

GIVEN under my hand and the seal of the Court,
veveeenday of .. ... 1920 ... ...

Judge.

If after examining the objector/ obstructer, the Court is satisfied that
the resistance or the obstruction was caused without any reasonable
ground by any person, the Court may direct that the purchaser be put in
possession of the property and when he is still resisted or obstructed, the
Court may order the objector or obstructer to be detained in civil prison
for a term which may extend to 30 days.(Order XXI Rule 98(3)CPC
and Volume 1 Chapter 21 Rule 72 of Rules & Orders) (High Court
Notification No.125-Gaz/XI-Y-14, dated 7™ April, 1932).
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On receiving the said order from the Court, Ahlmad/Execution
Clerk shall issue a warrant of committal on Proforma No.41 Appendix
E CPC which is as follows:-

No. 41
WARRANT OF COMMITTAL
(0.21,r.98)

(Title)

To
The Officer in Charge of the Jail at....................

WHEREAS the under-mentioned property has been decreed
t0.................., the plaintiff in this suit, and whereas the Court is satisfied
that.....................without any just cause resisted (or obstructed) and is still
resisting (or obstructing) the said........... ................in obtaining possession
of the property, and whereas the said.................has made application to
this Court that the said................be committed to the Civil prison;

You are hereby commanded and required to take and receive the

said........................ into the civil prison and to keep him imprisoned therein

Of e oo evees e 19120 ..

4.9.4.2 ISSUANCE OF DAKHALNAMA

After the possession is handed over to the Decree Holder or any
person authorised by the Court, a dakhalnama or an acknowledgement is

taken in this regard. The said dakhalnama or an acknowledgment, not
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being an acknowledgement of the receipt of money or other movable
property, does not require to be stamped. The said dakhalnama shall then
be placed before the Court as a proof of transfer of possession.

Thereafter, the Court shall consign the execution file to the record room.
495 HANDING OVER OF POSSESSION(MOVABLE PROPERTY)

(@) Movable property of which actual seizure has been made
(Order XXI Rule 79 (1) CPC): It shall be delivered to the
purchaser against proper receipt.

(b) Movable property in possession of person other than the
Judgment Debtor (Order XXI Rule 79(2) CPC) :The delivery to
the purchaser shall be made by giving notice to the person in
possession prohibiting him from delivering possession of the
property to any person except the purchaser. Ahlmad/Execution
Clerk shall issue notice on Proforma No.32 Appendix E CPC

which is as follows:

No. 32

NOTICE TO PERSON IN POSSESSION OF MOVABLE PROPERTY SOLD
IN EXECUTION (O. 21,1, 79.)

(Title)
To
WHEREAS..........................has become the Purchaser at a public
sale in execution of the decree in the above suit of........... now in your

Of e e 19120 ...
Judge.
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(c) If property sold is a debt not secured by Negotiable Instrument
(Order XXI Rule 79(3) CPC): The delivery shall be made by a
written order of the Court and Ahlmad/Execution Clerk shall issue

it on Proforma No0.33 Appendix E CPC in the following form :

No0.33
PROHIBITORY ORDER AGAINST PAYMENT OF DEBTS
SOLD IN EXECUTION TO ANY OTHER THAN THE PURCHASER

(0.21,R.79)
(Title)

To

and to

WHEREAS...............has become the Purchaser at a public sale in
execution of the decree in the above suit of............. being debts due from
YOU...............t0 You.............;, It is ordered that you ... be, and you are hereby,
prohibited from receiving, and you...........................from making payment of,

the said debt to any person or persons except the said...... ... .....

GIVEN under my hand and the seal of the Court, this............day
Of v e nn. 19/20... .....

Judge.

(d) When the Property Sold is a Share in a Corporation (Order
XXI Rule 79(3)):

A prohibitory order, on receiving a written order of the Court, shall be
made by Ahlmad/Execution Clerk of Proforma No.34 Appendix E CPC

which is as follows :
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No. 34
PROHIBITORY ORDER AGAINST THE TRANSFER OF SHARE SOLD IN

EXECUTION
(0.21,r.79.))
(Title)
To
.................................. and ..............................Secretary of Corporation.
WHEREAS............. has become the Purchaser at a public sale in execution

of the decree, in the above suit, of certain shares in the above Corporation, that is

to say, of......................standing in the name of you...............; It is ordered
that you...................be, and you are hereby, prohibited from making any transfer
of the said shares to any person except the said....................., the Purchaser
aforesaid, or from receiving any dividends thereon; and you..............., Secretary

of the said Corporation, from permitting any such transfer or making any such

payment to any person except the said.................., the Purchaser aforesaid.
GIVEN under my hand and the seal of the Court, this........... day of
.............. 19/20.........
Judge

(e) TRANSFER OF NEGOTIABLE INSTRUMENTS AND
SHARES (Order XXI Rule 80 CPC): Judge or such Officer as he may
appoint in this behalf, may execute a document or make an endorsement

in the following form:

I.  Such execution or endorsement may be in the following form,
namely : A.B. by C.D. Judge of the Court of

(or as the case may be), in a suit by E.F. against A.B,

1. Until the transfer of such Negotiable Instrument or share, the
Court may, by order, appoint some person to receive any
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4.10

interest or dividend due thereon and to sign a receipt for the
same; and any receipt so signed shall be as valid and effectual
for all purposes as if the same had been signed by the party
himself.

Such execution or endorsement shall have the same effect as an

execution or endorsement by the party.

MISCELLANEOUS PROVISIONS

4.10.1 Setting Aside of Sale (Volume I Chapter 12 Part L Rule 14 of
Rules and Orders) (High Court Notification No.125-Gaz/XI-Y-
14, dated the 7" April, 1932.)

When the application for setting aside the sale is filed by a person on
any of the grounds mentioned in Rules 90, 91 and 92, the applicant shall
deposit the following sum as per Order XXI Rule 89 CPC.:

a. For payment to the purchaser, a sum equal to 5% of the

purchase money, and

b. For payment to the Decree Holder, the amount for which the
sale was ordered. Any amount which has already been received
by the Decree Holder since the date of the proclamation shall be

deducted from the said amount to be paid by the applicant.

Ahlmad/Execution Clerk on the orders issued by the Court, shall
issue a show cause notice on Proforma No.36 Appendix E CPC when the

application to set aside the sale is filed on the ground of material
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irregularity or fraud in publishing or conducting the sale. Proforma
No0.36 Appendix E CPC is as follows:

No. 36
NOTICE TO SHOW CAUSE WHY SALE SHOULD NOT BE SET ASIDE
(0. 21,rr.90,92)
(Title)

WHEREAS the under-mentioned property was sold on te.......... day
Of ceeiee e 19...... ..., in execution of the decree passed in the above
named suit, and whereas.....................,the decree-holder [or judgment-
debtor], has applied to this Court to set aside the sale of the said property on
the ground of a material irregularity [or fraud] in publishing [or conducting]
the sale, namely, that................

Take notice that if you have any cause to show why the said application

should not be granted, you should appear with your proofs in this Court on

the...........day of ...........19........., when the said application will be heard
and determined.

GIVEN under my hand and the seal of the Court, this............ day
2] SV 19120......

Description of property.

Judge.

A show cause notice on Proforma No. 37 Appendix E CPC shall be issued
by Ahlmad/Execution Clerk when the application to set aside the sale is filed on
the ground that the Judgement Debtor had no saleable interest. Proforma No.
37 Appendix E CPC is as follows:
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No. 37
NOTICE TO SHOW CAUSE WHY SALE SHOULD NOT BE SET ASIDE
(O.21,rr.91,92)

(Title)
To
WHEREAS...............the purchaser of the under-mentioned property sold on
the.................. day of ...... 19/20........., in execution of the decree passed in the

above-named suit, has applied to this Court to set aside the sale of the said
property on the ground that..............., the judgment-debtor, had no saleable
interest therein.

Take notice that if you have any cause to show why the said application

should not be granted, you should appear with your proofs in this Court on

the.........eeeuvo....... day of............19, when the said application will be heard
and determined.

GIVEN under my hand and the seal of the Court, this............day of ...........
19/20..........

Description of property

Judge.

4.10.2  Sale Not to be Set Aside on the Death of the Judgment Debtor
before the Sale but After the Service of the Proclamation of
sale: Order XXI R22A CPC (Inserted by the code of Civil
Procedure (Amendment) Act, 1976.

No sale is to be set aside merely for the reason of the death of the
Judgment Debtor in between the date of issue of the proclamation and the date
of sale notwithstanding the failure of the Decree Holder to substitute the legal

representative of such deceased Judgment Debtor. However, if the legal
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representative could prove that he was prejudiced by such sale, then the Court

may set aside the sale.

4.10.3 Refund of Sale Money on Setting Aside of Sale (Volumel
Chapter 12 Part L Rule 17 of Rules & Orders)

When the sale is set aside on any of the grounds mentioned in Rules
90, 91 and 92 by the Court, the sale money shall be returned with or without
interest as per the order of the Court to the person by whom it has been paid,

against proper receipt.

4,104 Charges of Court Auctioneers when Sale Stands Cancelled
(Volume 1 Chapter 12 Part L Rule 23 of Rules & Orders)

(1) No commission shall be paid on the proceeds of sales set aside

for a material irregularity in publishing or conducting the sale.

(ii) The commission on the proceeds of a sale set aside for any other
cause shall be paid by the person at whose instance and for
whose benefit the sale is set aside and the Court Auctioneer shall

be entitled to his share of such commission.

(i) Where a sale is set aside after the commission has been paid to
the Court Auctioneer, the Court shall recover it from him and
shall refund it to the Auction Purchaser if he is entitled to the
refund of the whole of the purchase money. In such cases, the
Government share of the commission shall also be refunded.

Note: In cases in which auction sales are ordered, but not completed
or do not take place at all, the Court Auctioneer shall be paid
only his actual expenses. If, however, there has been, in the

opinion of the Court, clear negligence on the part of the
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4.10.5

Auctioneer (e.g., failure to advertise, leading to absence of
bidders) he will not be entitled to any compensation. The
amount of actual expenses if held due under this rule will be
determined by the Court and shall be paid by the Decree-Holder

or the Judgment-Debtor as the Court may direct.

Preparation of Quarterly Return Statement (Volume | Chapter
12 Part M Rules 5 and 6 of Rules & Orders)

Returns to be submitted by Court: Ahlmad/Execution Clerk
shall submit quarterly returns in Form C printed in Volume VI-
A Part A-V of Rules and Orders under the heading ""4.Returns
relating to execution of decree in which the Collector is
consulted", in all cases in which the Collector's advice has been
sought under Rule 4 above or an order is sent to the Collector
under section 141 of the Punjab Land Revenue Act but execution

of the decree remains in the hands of the Civil Court.

Returns to be submitted by Collector: Forms A and B in the
aforesaid part of Volume VI-A were drawn up by the Judges with
the concurrence of the Financial Commissioners for quarterly
statements which the Collectors are required to submit to the
District Judge in respect of execution proceedings transferred
under section 141 of the Punjab Land Revenue Act and section 4

of the Debtors Protection Act respectively.
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Returns Relating to Execution of Decrees in Which the Collector is

Consulted

A

“To be filled in by Collectors”

Statement showing progress of proceedings on application for

execution of decrees when such executions have been transferred to

the Collector under Section 141 of the Punjab Land Revenue Act for

the quarter ending «...ceceeeeeeeinnnnnen. in the District of ......cccce.e.....
No. | District Number of applications to Number of | Extentto | Pending | Pending
execute decrees applications | which at the over
disposed of each close of three
Pending | Received | Total for decree the month
from the | during disposal has been | quarter
last the satisfied
quarter | quarter
1 2 3 4 5 6 7 8 9

Note : Give particulars of applications pending over three months (column 9)

on the back of the statement in the following Form:

Protection Act (Punjab Act No.ll of 1936) For The Quarter Ending
veeeeen. INThe Districtof ...,

The oo

“To be filled in by Collectors”
Statement Showing Progress of Proceedings on Application For Execution of
Decrees Transferred To Collectors under Section 4 of The Punjab Debtors’
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No. | Distr | Number of applications | Number | Extend | Pending | Pendi | Brief reasons
ict of to which the ng for | for delay in
) _ applicati | each close of | over | the disposal
Pending | Received | Total | = g decree the | three of
frolr:sihe dli;':g J&L disposed | has | quarter | month | application
of been pending for
quarter | quarter | osal satisfied over three
months
1 2 3 4 5 6 7 8 9 10
C
“To be filled in by Civil Courts”
Statement showing progress of proceedings in execution of decree
against land or against produce of land where the applications have
been sent to the Collector for any of the following purposes :
(1) Advice of the Collector as suggested in rule 4 of Chapter 12-M,
Rules and Orders, Volume I.
(2) Delivery under section 141 of the Punjab Land Revenue Act or
land ordered by the Court to be alienated temporarily in
satisfaction of the decree.
(3) Sale under the same section of produce attached and ordered by
the Court to be sold in execution of the decree for the quarter
ending.
411 ISSUANCE OF PRECEPT (SECTION 46 CPC)

The precept aims at preventing alienation of the property of the Judgment

Debtor not located within the jurisdiction of the Court which passed the decree. If
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the property to be attached is situated outside the jurisdiction of the Court in which
the execution application is pending, the Court may order to issue precept to any
other Court which would be competent to execute such decree to attach any
property belonging to the JD and specified in the precept. On such order,
Ahlmad/Execution Clerk shall issue Precept on Proforma No.2 Appendix E

CPC which is as follows:

No. 2
PRECEPT (Section 46)
(Title)

Upon hearing the decree-holder it is ordered that this precept be sent to
the Courtof ................at ..................... under section 46 of the Code of Civil
Procedure, 1908, with directions to attach the property specified in the annexed
schedule and to hold the same pending any application which may be made by

the decree-holder for execution of the decree.

Schedule
Dated the .......................dayof ............... 19...720........
Judge.

The Court through which a precept is sent shall proceed to attach the property
in the manner prescribed. However, no attachment under precept shall continue for
more than two months unless the period of attachment is extended by an order of
the Court which passed the decree or unless before the determination of such
attachment, the decree has been transferred to the Court by which the attachment

has been made and the Decree Holder has applied for an order for sale of such

property.
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4.12 GARNISHEE ORDER (Order XXI Rule 46A CPC)

In a Garnishee order, the Decree Holder seeks to reach money or property of
the Judgment Debtor in the hands of third party. Thus, the third party may be
ordered by the Court to pay the Judgment Creditor, the debt due to the Judgment
Debtor. A garnishee is the debtor of the Judgment Debtor. He is the person who is
under obligation to pay debt to Judgment Debtor or to deliver any movable property
to him. ‘Garnisher’ is the person in whose favour, the decree is passed i.e. the
Decree Holder. Hence, a garnishee order is an order of the Court to attach money or
goods belonging to the Judgment Debtor in the hands of a third person and
consequently, the debt due by the debtor of the Judgment Debtor to be available to

the Decree Holder without involving him in the suit.

413 TRANSFER OF EXECUTION APPLICATION (Order XXI Rule 5 CPC)

The Court where execution is pending but does not have jurisdiction as
either the property is not situated there or the Judgment Debtor does not reside
there, can transfer the execution to the Court having jurisdiction over the matter for
satisfying the decree. Where the Decree Holder requests for transfer of execution
application to some other Court and the Court where the execution application is
pending, passes the order of transfer of execution application, Ahlmad/Execution
Clerk shall prepare a certificate (certificate of non-satisfaction of decree) to the
effect that the satisfaction of the decree has not been obtained by execution in that
Court and in case of part satisfaction, it shall be mentioned as to what part of the

decree has been executed and what remains to be executed.

This certificate has to be prepared on a separate sheet of paper and shall be

signed by the Presiding Officer or person competent/authorized by Presiding
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Officer to sign it. Ahlmad/Execution Clerk shall alongwith the execution file
send the copy of order, copy of decree and non-satisfaction certificate to the
transferee Court on Proforma Nos. 3, 4 and 5 Appendix E CPC. Proforma
Nos.3, 4 5 Appendix E CPC are follows :

No. 3
ORDER SENDING DECREE FOR EXECUTION TO ANOTHER COURT
(0.21,r.6.)
(Title)

WHEREAS the decree-holder in the above suit has applied to this Court for
a certificate to be sent to the Court of ..................... @l ceoeeveenane. .. foOr
execution of the decree in the above suit by the said Court, alleging that the
judgment-debtor resides or has property within the local limits, for the
jurisdiction of the said Court, and it is deemed necessary and proper to send a
certificate to the said Court under Order XXI, rule 6, of the Code of Civil
Procedure, 1908, it is..........
Ordered:
That a copy of this order be sentto .............cc........ with a copy of the decree

and of any order which may have been made for execution of the same and a

certificate of non-satisfaction. Dated the .................. day of ..................
19../20.........
Judge.
No. 4
CERTIFICATE OF NON-SATISFACTION OF DECREE
(0.21,r.6.)
(Title)
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CERTIFIED that no satisfaction of the decree of this Court in suit No
veeeeer..... 0f 19 ..., @ copy which is hereunto attached, has been obtained by
execution within the jurisdiction of this Court.
Dated the ................. dayof ..................19.../20........
Judge.

1. If partial strike out “no” and State to what extent.
No. 5

CERTIFICATE OF EXECUTION OF DECREE TRANSFERRED TO
ANOTHER COURT

(0.21,r.6.)
(Title)
No.of | Names| Dateof [Number [Processes | Costs | Amount | How |Remarks
suit and of | application| of the | issued of realized the
the court | parties for executionfand dates [executior case is
by which execution case |of service Dispose
the thereof of
decree
was
passed
1 2 3 4 5 6 7 8 9
Rs.| N.P. | Rs. | N.P.

Signature of Muharrir in charge.
Signature of Judge

Ahlmad/Execution Clerk shall also make entries in Register No.XXXIII
(Register of Decrees received from or tranferred to other Courts in the District or
other Districts for Execution under Order XXI Rule 6 CPC)
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414  EXECUTION BY APPOINTMENT OF A RECEIVER (Section 51,
Order XL CPC and Volume I Chapter 12C of Rules & Orders)

The Court can order to appoint a Receiver and it is one of the modes of
execution (Section 51 CPC). The appointment of Receiver may be there where the
value of property is sufficient to bear the cost and where such appointment is
expected to be conducive to harmonious relations between the Judgment Debtor
and Decree Holder and to provide for the discharge of the decree in a satisfactory
manner.(Volume | Chapter 12 C of Rules & Orders)

On finding it to be just and convenient, the Court can appoint a Receiver
before or after passing of the decree; remove any person from the possession or
custody of the property; commit the same to the possession, custody or
management of the Receiver; and confer upon the Receiver all such powers, as to
bringing and defending suits and for the realization, management, protection,
preservation and improvement of the property, the collection of the rents and
profits thereof, the application and disposal of such rents and profits, and the
execution of documents as the owner himself has, or such of those powers as the
Court thinks fit. However, the Court cannot order to remove from the possession or
custody of property any person whom any party to the suit does not have a present
right so to remove.(Order XL Rule 1 CPC)

The Court may by general or special order fix the amount to be paid as
remuneration for the services of the Receiver.(Order XL Rule 2 CPC)

Every Receiver so appointed shall —
(@) furnish such security (if any) as the Court thinks fit, duly to account for

what he shall receive in respect of the property ;
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(b)

(©)
(d)

submit his accounts at such periods and in such form as the Court

directs;
pay the amount due from him as the Court directs; and

be responsible for any loss occasioned to the property by his wilful
default or gross negligence.(Order XL Rule 3 CPC)

Where a receiver —

(@)

(b)
(©)

fails to submit his accounts at such periods and in such form as the Court

directs, or
fails to pay the amount due from him as the Court directs, or

occasions loss to the property by his wilful default or gross negligence,
the Court may direct his property to be attached and may sell such
property, and may apply the proceeds to make good any amount found to
be due from him or any loss occasioned by him, and shall pay the
balance (if any) to the Receiver. (Order XL Rule 4 CPC)
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Court Auctioneer

Agent of Court Auctioneer

Officials who can Conduct Sale

Nazarat Staff

Civil Nazir:

e For all sales ordered by Courts located at
District Headquarters and

o for all other sales in which the value of the
property to be sold is estimated to exceed
Rs.5,000/-

Naib Nazir:

e for other sales and
e in every case in which the Civil Nazir is
not required to conduct the sale in person.

Execution Bailiff: when

e Property is of small value,
e Nazir or Naib Nazir is not available and
e Sale is to be conducted at the place where

the attached property is situated.

Process Server: When

e No other officer as aforesaid is available and
e When value of the property to be sold is

estimated to be Rs. 100/- orless.
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0. Steps for Issuance of Notice of Proclamation

l

Giving of notice of not more than 15 days

to the parties or their pleaders in Form No.28

e Notice to Sub Registrar Office
e Obtaining report of Sub Registrar

l

Settlement of Proclamation of Sale by Court after considering the

Inquiry into Encumbrances

report of the Registrar and the objections of the parties

|

Settling Four Dates by Court

Date of notice at the spot

Date of notice at the court house

Date of auction sale

Date of report of auction in court filing

l

Issuing Order on Nazir by Ahlmad — Form No. 30

l

Issuing of Proclamation of Sale by Nazir- Form No. 29
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p. Points to be noted before Issuing a Proclamation of Sale

The proclamation of sale shall be in the
language of the Court

The date, time and place of the sale
shall be clearly stated

Any other thing which is material for
purchaser to know to judge the nature
and value of the property shall be
stated

The revenue assessed, where the
property to be sold is an interest in an
estate or in part of an estate paying
revenue to the Government shall also
be mentioned

carefully in order to remove any
objection to the sale at a later stage

The particulars to be entered in the
proclamation for sale shall be enteredJ

Any encumbrance to which
property is liable shall be stated

.
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Specific description of the property
or part of it which is ordered to be
sold shall be specified

The amount for the recovery of
which the sale is ordered to be
specified

It is not necessary to mention the
Court’s estimate of the value of
the property. It is sufficient to
include in it the estimate, if any,
given by either or both the parties




g. Mode of Service of Proclamation by Bailiff
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r. How Auction is Conducted ?

l

When the Judgment Deb
certificate of payment of the
amount alongwith cost being made in t
ourt

When he makes the pa
decreetal amount alongwith cost to
ctioneer at the site

Adjournment of Sale by the Auctioneer (Rule 69 Order XXI CPC) J

For proper reasons to be recorded in writing and after obtaining J

permission of the Court
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Persons prohibited from making a bid

Persons prohibited from making a bid

l

Decree holder, except
with the permission of
the Court
(Rule 72 Order XXI
CPC)

l

Mortgagee, except
with the permission
of the Court
(Rule 72A Order XXI
CPC)

l

Officer or any person
having any duty to
perform in connection
with any sale
(Rule 73 Order XXI
CPC)

Note: Bid by Co-Sharer shall be given preference over any outsider (Rule

88 Order XXI CPC)
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t. Receiving Sale Amount (Rule 84 to 86 Order XXI CPC)

25% of the purchase money to be paid either by in

cash or cheque by the successful bidder to the
officer conducting the sale immediately

within 30

certificate of
resale in the
format of Form

No.31
©

deducting
expenses of sale

l

Property shall
then be resold
after issuing fresh
proclamation
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v

The entire purchase price to be paid at the time J

of sale or as officer of sale directs

| i

The Officer shall In case of non
issue a receipt in payment,
the name of property shall be
purchaser, the forthwith resold
sale become
absolute




u. Depositing Sale Amount

Sale conducted by Court Auctioneer Sale conducted by NazaratBranch

Disbursement of Purchase Money

l

Purchase money deposited upon the sale of the property shall be
retained in the treasury till the expiration of 15 days from the date of
order confirming the sale

Notice of appeal received during Notice of appeal not received

this period
The purchase money shall be retained in deposit The court shall direct to pay the purchase
until the appeal is decided or decree holder money to the decree holder. The Ahlmad shall
gives security to the satisfaction of the Court to ensure the payment to the decree holder from
repay it at any time when he may be required by the treasury where the purchase money is lying
the court, to do so. deposited after the sale.
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V. Deduction to be made from the amount to be paid to Decree Holder

—

5% of the sale
proceeds, if sale
proceeds do not

exceed Rs.5000/-

5% on Rs.5000/- and / After deduction of \
2% on the remaining commission expenses
amount, when the sale incurred in care, custody

proceeds exceed and keep of detained
Rs.5000/- property shall be

/\ \ deducted J

Nazarat Staff

l

Court Auctioneer

[ Sale conducted by } [ Sale conducted by
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W. Confirmation of Sale

T

l

Ahlmad to prepare draft certificate and get it
signed by the Presiding Officer

Sale certificate, in exact conformity with the draft
to be prepared by Ahlmad in the prescribed form
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Immovable

X. Handing Over of Possession

HANDING OVER OF POSSESSION

Property—

Rule 95 to 105 of Order

XXI CPC

l

The Ahlmad to issue warrant of
possession and shall give to Bailiff

in Form No.39

l

Bailiff shall proceed to execute the
warrant and obtain the possession of the

property

l

Any person found in
the possession of the
property shall be
asked vacate

Objection

v

Bailiff shall use proper force to
remove the objector, give
endorsement on one warrant to
this effect, return it to court

- Reasonable opportunity and
facility to any woman not
appearing in public according to
custom, to withdraw, and only
after such warning remove or
open any lock or gold or break
open any door or do any other
act necessary for putting the
decree holder in possession.

- To make endorsement in this

regard be briefly stated on the
warrant, returnable to the court.

- He may seek help of police to
execute  the  warrant  of
possession

No objection

i

When the property is in
occupancy of tenant or any.
other person who is not
bound by the decree

’

Bailiff to affix a copy of the
certificate of sale in some
conspicuous part of the

property

N\

Where No Objection
received from the party

Obtain possession
Return warrant of

possession
alongwith report of
handing over

possession to the
Purchaser in the
court on the date
fixed

Decree is of joint
possession of
movable property.
Bailiff to affix
copy of certificate
of sale

154

Movable Property

l

It shall be delivered to the Purchaser against
proper receipt

Movable property in possession of person
other than the judgement debtor (Rule
79(2) Rule XXI CPC):The delivery to the
purchaser shall be made by giving notice to
the person in possession prohibiting him from
delivering possession of the property to any
person except the purchaser. The Ahlmad
shall issue notice on form No. 32

l

If Property sold is a debt not secured by
negotiable instrument Rule 79 (iii) Order
XXI CPC: The delivery shall be made by a
written order of the Court and Ahlmad shall
issue it in prescribed form.

l

When the property sold is a share in a
corporation (Rule 79(3)): A prohibitory
order, on receiving a written order of the
Court, shall be made in the Form No. 34 by
the Ahlmad



Excerpt of Chapter in Hindi (@3')

Execution Application UX Ahlmad/Execution Clerk D PTAAS :

(1)  Ahlmad/Execution Clerk Pl execution application 3 W ﬁ'ﬁﬁ“l'@?[
fdgaf oR st Ruic <=t =nfeu -

(a)
(b)

(0)

(i)

&1 98 Decree 39 AMTAT A1 Jd <O gRT YR &1 T4t 82
T UTATAT DT Decree execute B BT YRR & g T T1?

g1 urff A execution application | @'Q g RAUiRd columns &
gl e <t § a1 el ?

Execution Application & Column No.6 &I Register No.10 q
ERIECRGIN

o1 g Ugdil execution application g7

gfq 98 Ugdl execution application Tel g, o tlj execution
application &I fTpY . T T8 satisfied AT partly satisfied gl

unsatisfied f ?

&1 Yd execution application # et M &1 YTdH g3 € T
-TgT, Il g1, dl fbem?

T Hig Ui SRR &I Wit 8 2 afe 81, dt S9bT aaa R
W&mﬁwgﬁéstay order g ?
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(j)) Kl execution application assignment SRI1 T1 341 forel & =amare™
GRI YHARU a1 fr g S Y M g8 § 2

(k) T execution application # Ui ¢eR &1 R sar 39!
Uy BT I @ ?

(I) T execution application T decree P! certified copy 3R 3
3{fard BT A_h ¢ |

(2) fodR W quig ¢4 & §IC Ahlmad/Execution Clerk Pl execution
application, Court & JHY O b 3R T8T ¥ 3 Tiikd 81 & dlg,
ISR No.10 "Register of execution of decree” & Column Nos. 1 to 11
R 918T (G Register No.10 J§ 39 - 40)

(3) Register No.10 @1 shHi® No. 39 QI%YIHEQ 3R execution application |
YA QT |

4) fAufg SeR P AIfcd & 3SR W, Ahlmad/Execution Clerk, Proforma
No.7 (Notice to Show Cause) Appendix E CPC DI WD, Dispatch
Register § &S @R Civil Nazir & B&IER WHR AT &1 96T | (G
Proforma No. 7 Appendix E CPC U§ 41)

(5) Execution Application & fUSd oM 3MSX & —id G- Ho &1 3a19,
HHIH No. 3R Uo &1 fafd forat =nfeu |

(6) Execution Application Pl AT ARG &t U= H 3@ a_"IT%lT%Q I
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(7) Ahlmad/Execution Clerk dRC 3B 3R for civil imprisonment SIRT
HRd gu Fgfafad fogsi &1 e €
(@) MR B Decree (Money Decree) P execution H Iﬁ%?ﬂ ol RE AN
& warrant 7 9l GlTﬁ’

(b) MR DY Decree &t execution ff, Rs. Y000/~ I M & A fopdt ot
fAufg e eRe warrant 7 9O GITﬁ

(©) Pz Ht <mareiwr, Afee a1 =ail® fIeRT fR&fad smefRe (Civil
Process) o 3{&iF TRUGR o foa1 ST gbdl o9 dg U+ <arrad
P N I8T 81, NS 81 a1 981 I Al 8T 81

(d) fod +ft cafad o1 Rafad smeiRrer (Civil Process) & 3 o UG &
foh Tt T 31aT Iy &l fay™ quT a1 faur uReg a1 fedt Tu I
&3 DI faU JHT 1 I et FiAfa a1 T9e & bt ga &1 a1
forddt <roar @t faem g a1 e uRwe &1 s W S 9ea §, &
e § df 39 forddt JYad CIEg (joint sitting), YR (meeting)
JH (conference) dIl ﬂﬂaﬁ giAfa (joint committee) & ?ﬁTFf 3R
T oiftaem, 98%, a1 WWad & 40 o ud SiR uyq, Rufaa
SMERIBT (Civil Process) & el FTRUIR =& fobam o ebaTT |

(e) Section 34 of the Punjab Relief of Indebtedness Act, 1934 &
H?ITF@W foaft +ft debtor S foh Act H define § &1 money decree o4
& arrest {1 ST FavdT § 3R 7 81 ST fohdl S Habel © | 3HfIT
b warrant of arrest 7Tg! issue HR dTfRY |
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(f)

(9)

(h)

(i)

(k)

Warrant of Arrest, Bailiff & =TH TaI1ed g4 A1igy |

Ahlmad/Execution Clerk P! Warrant of Arrest STRI & & IR,
I TG B U feg IR o SOl HID Process,
foTeT/IuHed o1 ToTRd RAT & A /g I &A1 T | Ahlmad,
Nazir ! TR Iiqd U o0+ f&d Iorer & g9t uradt off o+t

Bl

Ahlmad/Execution Clerk gIRT warrant UX¥ g note fear S ﬂﬂ%’q
3 gfe fofg 37eR 39 aRe & 9drs 78 IR a1 e, d@ 39 FIRER
gl fdar ST |

gfe grre, Al 39eER &) civil PRIR A 3@ &1 e ilkd
hdl % al Ahlmad/Execution Clerk &1 Proforma No. 14A

Appendix E CPC, Bailiff & 11 YRR AR &I g 1 91T | (&
Proforma No. 14A Appendix E CPC U¥ 49)

gfe T &l Uell o1 g & d1g, AU ¢ eR &1 lari dRaM
H W@ HT MW UIRA FRT 8 @ Ahlmad/Execution Clerk @I
Proforma No. 14 Appendix E CPC, Bailiff & ATH R AR P 41T

o1 918 | (G Proforma No. 14 Appendix E CPC U§ 50)
fofr 3erR @ Rfdd SRR ¥ R & oMy W,

Ahlmad/Execution Clerk P! release warrant, Proforma No.15
Appendix E CPC TR ddR &Rl 98T | (@ Proforma No.15
Appendix E CPC U 52)
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(8)

)

() TAUig SR 3t Y818 & §1, Ahlmad/Execution Clerk @1 Register
No.6 & Column No.11 T 14 H $&I5] %=1 d1164 |

(m) Execution Pl Q:l_g'f@ (satisfaction) UX Ahlmad/Execution Clerk Pl
Register No.10 & ST column H ¢ TTRT |

AT BT Decree ®I [l 3R AET H transfer & 3G I,
Ahlmad/Execution Clerk @1 certificate of non-satisfaction of decree 3R
3T} Decree partly satisfied g dl SUDT certificate IR B, AT
& TR AP 3R 3P 1Y execution application, copy of order 3R
Decree & ®IUl, Proforma Nos.3, 4, 5 Appendix E CPC IR dOR &P,
3T T H U9 g1 1T | (G Proforma Nos.3, 4, 5 Appendix E CPC
U¥ 126-127)

Ul 6 Pl § ufe gwfy, e & feR 87 & TR § 3R
IUIcdY Precept SIRT Rl § I Ahlmad/Execution Clerk @1 Proforma
No.2 Appendix E CPC UX Precept SR} AT 918 | (@ Proforma No.2,
Appendix E CPC U 124)

Bailiff §IRT 4TH ¢ "G 91d :

1.

Bailiff Tt 1l AT BT attached JURT o TR HASIaR 8] B bl |
Attached THfd, custodian @I WG & against &l S dM(8U |

Bailiff @I T&®H (custodian) P! attached UTTSl od gU schedule of
property ®1 3 copies S IMRT o W fafy iR fFgfoiad @ &
BEIER B 18N -
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a. custodian 3R TP STHM ;
b. Torg SR A Hovl 1 B,

C. mwﬁrﬁmﬁrwmﬁmﬂe‘ra{w
d. & GHF a8

3P 1 Td DI |, 1 Ud 39 afad oI ! GufRy attach 83 8 3R 1 0d
Custodian ﬁEQIGIFﬁﬂT%EI

3Ad Hufr H1 f&P! BT execution St joint possession H g, 3@
ATAB T FHeall, warrant D1 HIUT fbelt Hf T T8 RIF WR & IR 3R
Decree & IR P fobdl EﬁW ¥ R S8t fUeardr (beat of
drums)aﬁﬁl:ﬁﬂT%Ql

3[d HURT B attachment BT warrant (Warrant of Attachment of
immovable property), Nazir 34 I 3 I ST HA a1 HHART o
HAdl gl I8 dRC Pl Ud RUBTHR 3R 38 Bl Ugdh &l ol g |
SHB! endorsement warrant TR B & §1G, AT H SFTcl dRIG 9
Ugd &l Ol B | afG Nazir & Pgd R Dls AR Hfdd SUDI execute
BT B Al IUD! e SR JHY & 1Y FHD execute B DT a1 Hi
EI?FITU?:HT% | Ife attachment STHIA &1 & @ Section 141, Punjab Land
Revenue Act 1887 & W Collector @ warrant 38R &1 HIUT &b 1Y
VS ST EIT%Q | 39 dRC Bl execute HIAM DI FSIFHGRT Collector 3R
b TWR Bt ¢ | gfe Gufl fosdl 98 & B ol 1SR 1 HId 39 U &
YTH U= &b SRR & S8R 1 &1 =gy |
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6. P IUS Bt FDI U Bailiff Pt BRI :

i. Th Warrant of Attachment ARG
(a) I YA R R T e 3t g3 B, Srar
(b) ST&l B PIct off bl § TT 3ada! B! o gl §, Wiered | T
3TST T8 & RIF H AT IR & &3 TR AR 3R

i. GO Warrant of Attachment ®! Ud 39 7§ & dlgd gR W gl
Judgement Debtor TaTH ®RdT § TT STgT HTH HdT § AT fhd! Teol e
YR TR 1 91T |

Uil B HUN 3R T &1 Bad & ATl attach d8] H oIl bl gl

7.  Warrant of Arrest ®! execute Hdrd gY Bailiff D PTAA:

1. fopdt oft fame wim & Juid & a1g 3iR gafeg I Ugd WA gt HRAT
91T |

2. g =i &1 ®ig Wt 963 §R 99 d% dis®R el Widl oY ofd db
gg o wi= fAofg 2 9eR & Feal H @ IR 98 Bailiff &I A Tl B
G el |

3. i HIRT foddl U Al & ool T g Sl G BT TSN &b SHTIR ART
& A 81 3Tl & o TR @3- ¥ gd Bailiff ®I 39 I8 -1 ot
I1ET BT I8 T61 ¥ § o & T WA § 3R I g€ I & g 0
3R gAY UG AT A1y |

4. gfe I B feept # FAofg SeR few! ot IR iR FIRwR &1 @=i 39
3 3T R dl 98 39 d Bl A |

161



8. Receiver GRT AT Eﬂ ST aTelt 91a:

(a) Ul ! 91ad S $© U BN IUD] AT ¢ & g T security
S S =TaTerd Sl TS ;

(b) 3T TRATSH P T SEfIT IR =0 | I Sl ey e ¢
(€) 3T GRT MR AT S =TT TSR HY; qUT

(d) TG B AT U OR JUST I Ul ! g3 fovddt g1 & forg
JTREr! gRTT |

Hufr &1 fasa ufsar

1. e I HAT
faspa &1 ufehar & SR Y e T & gRT ORI fhu ST o § |
(a) T&PHRI DI AIC:

3T 3T BT § sale proclamation &1 T 99 &1 I TS UHBRI

I ATHR FAdTg AT |

o Eﬁ:hﬁﬂw Proforma Form No. 28ffﬁ'5ﬂ?>'l (é@qg 91)
o IR fEHIPBAl IR b1 § df SUP LRs B Tg ATed Form No.99

# feam S (¢Rd g 92)
(b) XTe¥d (Revenue) faumT @1 Aifew:
gg ey Fufy o) ot & forg fear Smar 2

(c) Sale Proclamation CARSINGCEGIE
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Proclamation &1 Xd a8 8 & dI¢ UTTAT & gRT Ay &1 dRRG
ag D] SITE |

AT ¥ 3MTGRT UThx SEeTHG Dl Form No. 30, AR & ATH SRI

&A1 AM8Y | (G g§ 95)

AT Y HId AT IFAHG T AR §RT &1 ¢ TG 91 |

1. Tt off RE P publication &1 Tdl Ugd fSHI YRS (decree
holder) ¥ UTG ot ST =1fRY |

2. Sale Proclamation =ATATeRI &1 HTST H G AMQT |

3. facpu 1 fafd, I9g ik wrTe W foran g1 913w |

4. Hufti R ig YR gt g8 I ferg1 =1 |

5. g & forw et & e gu g g8 i forar g =nfeu

6. 3 Pig Ul T Ry YUy & aR a1 IUD Ifod e & dR Tel
o, feran g =g e |

7. SWIad IRT a1 WP 3R ?.‘CFFIW proclamation H fora o9l §
forerd fob a1 # S aTet STUf<y 1 e o Jb |

8. Proclamation & <UTITAY GRT TUI 1 HIHd DT GTST ST SB<1 g ! |
Had U&HRI GRT <1 TS HIAd [oRg ST 8l pIHi g |

o. gwyuf Jufdy &1 a1 frat Guly &) Hardh g9 8, Ty xfar s
ey |
10. T8l Huftl R PHIg B @ g1, dl dg1 G B Y forar ST v |
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JWRIGT dTdl BT &M XD §910 §U proclamation TR 3EAHE gRI

WW%W&RWﬁﬁﬂI’%’Q 3R proclamation $] IR Ufd TR B
S =T Sl fob bailiff o1 STE |

Proclamation Notice P! service

TR BT IR form U B & §1& Form No.29 SR BT A1EY 3R
&7 & U9 ¥ gg ey Sfere o) andia & fow S =nfee | @ 9§ 91)
e $t Rrdeifvai

afe &1 Ifad T W ey R 3T T8 U R 1 ARt ofR Y i
T 3N GId AT A1

(M

(2)

(3)

(4)

(5)

(6)

o Tufy &1 fawa &A1 €, SU o8 R a1 39F 3 U™ SR ¥
proclamation &1 Ug & gHI dfeT T fhr &let ao1 R Ut samr s
ThdT § foe fs 99 &1 STHeR § I8 a1d W Weai J 3T SRl
Proclamation @1 T& Ufd &I Iuld & fHdl Tder g R G
B! MY |

Proclamation @1 T Ufd <ITGA & AIfcy 9IS 9 37 Ude g R
I BT AT |

giq il W H&IW f&ar S |1 § @ office of Collector STgl TURT
R 5, ® ft U Ul Tegr=ii xel ATfe e |

gfe It 11 § g1 af 39 7id & UMW Uaad & s § Hf 1 vl
I BT AT |

gfq Il fHd! cantonment area § % dl T Ufd Cantonment Board
3R Military Estates Officer GlE\TJa_s' cantonment @H% | ﬂTrFﬁﬂT%HI
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2. e o1 o) ufekar

3gaHe P! TTAT gRI ST fdHaT AT sale warrant, Process Serving
Agency P AT AR |

éﬂ% UHId Process Serving Agency gIRT 3Y warrant @I Court Auctioneer
&1 AT 1Y |
Court Auctioneer & fAuiiva Tw, f&m 3k w18 W uga #2:

o o Bt IgUIWUT FHRAT AR |

o T BT fFaRor ST AR |

o T gRI FYUid TR &7 Reserve Price Yt a1 =18T |

e 3P 1 A B UlehdT = B ST AT |

o IMRES Al &I fF I FFA 3R gUs & 31 & a1 YAidd fban
ST R |

Court Auctioneer gIRT AT aﬁ q Elﬁ:

o IR GRI Al b b 3G DT IS U HRA W At qrd
It ATy |

o I Sicht AT 8F T ugd ST TR IR IHH g1 &l § 3R 39 TR
GXATAS! URT HR Gl § <l ATaTHT I b1 a1y |

o fSP! YRS I et & diell T & fore e & Hel o g

o e Pt YRS B! AT T AT YaT T WRig B Aot e S
g dI 39 Purchase money STHI ol BT, D Bre| adjust o fere S |
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) WW&[%W(mortgagee)ﬂﬁﬁWﬁW@ﬁ%%ﬁ
qIATAT &1 SolToid o1 gy, ToHT Soirold a8 Sidil gl vl gobdT 39 dTd
&1 I WG 918y |

o Ife fordht Ty &1 RRER ITH! aieh AT § A STD! aret agd
fad & Geblad SATGI I 91 S 18T |

o TURY Bt A V IS IR T7 37 AR =71 &) siell a7 Fbd © -1 &)
3 ypR T grufy A fosdt oft ypR T iR 51RIA & Iohd & 59 a1d

BT YT G- 918 |
3. e & 91¢ WIER §RT U T STHT ST (3T GH )

forg cafaa ot et AT 8 St 3, 38 q¥d fasa i &1 25%
Wtﬂ%@[ Court Auctioneerﬁétﬂ?‘m%‘! I

afe dg thIT :f6°[ X UIdT d Court Auctioneer @1 Certificate of
Resale (Form No. 31) qRd SR &A1 A1eU | (¢ Y 104)

e WRIGER 25% ST BT T € o a1t G IBH 15 T & 3R

T | STHT BRI 18T |

gfe Ot IHH 15 fa1 T ST 76T Bt o QR SHT B 715, MR =T
BT G BT B, TIHR] W H o1 B & S Mgy |

et & a1 TdER GRT T4 59T ST (99 St

dEHl & 9 ORI T Udh YIY Court Auctioneer Pl YT &
IR STHT BT BT |
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T STHT 8 & §1¢ Court Auctioneer &1 TRIGR & A G SR
W‘rﬂ%ﬂ%m fSrad a1 fa%d absolute AT STET |

gfe WER U1 8T ST Al oY, TR BT Qi gur TRIGER &l
o9 faar ST =R |

4. Court Auctioneer gIRT aﬁ CARGE: | DITAT

Court Auctioneer ST 4t T T X 3 FH[ & §I€ Ugd working day H
¢OIR1 AT State Bank of India T STHT a1 91U |

O fashd Nazarat Branch §RT 1 ST, dd U1 <URITAT & STH] BT
ST 9118 ¢ |

5. U T faaRom
T &1 faavur raTerd & SR SAR 9 T Adaq & a1g fdar S |
- DR HUYA (W Rule 22 Chapter 12 Vol. 1 Part L High Court
Rules and Orders)

1. e fBT Court Auctioneer ERT BT T8 ©, PR BT 80%
Court Auctioneer @1 fadT SIFT AT 3R d1hT 20% TRPR &
QTd § STHT BT e |

2. gf¢ fd%d nazarat branch o &t % ds fawg W fear @@=l
recover AT BT | I8 T AR J S1GT T8t 81 a1y |

. gy HY B! H TG 3R ITb 9 I R fHar @i |
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6.

7.

SEAHS GRT STUC- Tidfhhe aUR BT

T g1 fashd &1 gff 81 O & 91 38aHE & Aieihadhe qaR Bl
TMRY 3R I W ST WIET & FER B dTRT | (Sale Certificate &
form & T G Form No.38, Appendix E CPC, J§ 108-109) fth 34
Giéfthdre & 3UR U JIUE dIR HRAT 1T | I8 STUE WIGaR & gRI
“@R‘ﬁw stamp paperWWWﬂT%ﬂ%’HWﬁﬂT&@W@ﬁW
g3 forar afRarf 2 1

3OS gRT WM 34 IY d1d

SIH Dt Ul 3EeTHg P IR b UR Hol-t A1 |
S0 permanent black ink (I Tt Qg ¥ ferar ST =18y |
ST0E R YT H ferar ST 91 |

ool 1 Bt ufehar (3rae gwHf)

T o X SR 3feclHq ®I warrant of possession SR
HAT TMRT | THBT URSY Form No. 39 Annexure-E & faaT g |

3ETHE I warrant of possession e BI &7 M(RT |
ST 39 aRe B AHR Hidh! TR ST 318U |
S ot fad weor | 81, 39 S8 Wil B &l He-T 91ey |

Ife FHeoll YRD Dol & J HAT B al dfelth gRT I SR A B
Hooll forar o 9pdl 8 | 39 §1d IR sfcp & are & diw
endorsement &1 ?lT%'Q I
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Sfere &1 Ifad Adrat iR Afgarstt & a8t ¥ ged &1 Ifad Al
1 =R | et off Toprae ) WRa H Sferw aare Wi #R, ara
s IR a1 Bis o o alkesT R Feott feram o W, SoHmaT o
THAT g |

ﬁWﬁﬁW%ﬂﬁﬁchrtiﬁcateﬁﬁW%W
Td& HFT TR IRUM BT A1 3R I 1 IGUINUN ST dfeT |
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PROCESS SERVING ESTABLISHMENT






Chapter V
PROCESS SERVING ESTABLISHMENT

5.1 Process Serving Establishment (Volume 4 Chapter 6 Part A of Rules and

Orders) consists of:

1. Controlling Authority:

a.

Civil Judge (Senior Division) at the District Head Quarters and
Additional Civil Judge (Senior Division) at the Sub Divisional Head
Quarters is the Controlling authority of the Process Serving
Establishment (Volume 4 Chapter 6 Part A Rule 3 of Rules and
Orders);

He is responsible for efficiency of the Process Serving
Establishment except that of the District Judge and the Judge, Small

Cause Couirt.

2.  Ministerial Head:

a.

Civil Nazir/Naib Nazir is the ministerial head of the Process
Serving Establishment under the control of Civil Judge (Senior
Division) and Additional Civil Judge (Senior Division), as the case
may be;

His main duty is to maintain the efficiency of the process serving

establishment;

He is required to submit reports and make suggestions from time to
time to the Civil Judge (Senior Division) or the Additional Civil
Judge (Senior Division), as the case may be (Volume 4 Chapter 6
Part A Rule 4 of Rules and Orders);
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d.

iv.

Vi.

Vil.

Along with the above-mentioned duties, Civil Nazir/Naib Nazir is

also duty bound:

to maintain Sherriff Petty Accounts. He also receives cash and
makes payments on behalf of the agencies. He is also known as
Local Agent (Volume 2 Chapter 8 Section Il Rule 8 of Rules
and Orders);

to see that the prescribed accounts i.e. Civil Deposit and
Repayment account are properly maintained by the staff working

under his immediate control;
to manage the execution business;

to prepare correspondence regarding the payment of diet money
of witnesses and other similar matters (Volume 4 Chapter 6
Part A Rule 9 of Rules and Orders);

in the absence of Decree Holder, the amount deposited by the
Judgment Debtor in the Court should be made over to the Civil
Nazir who should forthwith deposit it in the treasury at the Sadar
Tehsil, as the case may be and notify to the Court, the number,
date on which the sum has been entered in the Deposit Register.
A Corresponding entry should also be made in the Court
Record(Volume 1 Chapter 12 Part L Rule 4 of Rules and
Orders);

to conduct sale as directed by the District Judge (Volume 1
Chapter 12 Part L Rule 24(i) of Rules and Orders);

to submit reports relating to the members of the establishment or

their duties to the Senior Subordinate Judge; or the
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viii.

Administrative Subordinate Judge (Volume 2 Chapter 8 Part D
Rule 11(b) (i) of Rules and Orders);

to maintain Register of Processes served by Process Servers

(Register No. 23) and Register of Warrants executed by
Bailiff (Register No. 22) month-wise.

Register No. XXI11

Register of Processes Served by Process Servers

Name of the process server

Month Number of Number of | Number of | Percentage Remarks
Processes processes processes | of personal
entrusted served served service
for service | according to | personally
law and
returned
within time
Register No. XXII
Month Warrants of Warrants of Warrants of Sale | Remarks
Arrest
Served | Unserved | Executed | Not Executed | Non
Executed Executed
January
February
etc.

Register of Warrants Executed by Bailiff

iXx. to watch the return and execution of warrants etc. entrusted to the

execution bailiffs and to see on what dates the amounts were
realized by them and paid into the treasury. Each Bailiff should
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maintain a notebook in the Form No. 1 as mentioned below
(Volume 2 Chapter 8 Part E Section A Rule 3 of Rules and
Orders);

. It is the duty of the Civil Nazir that before handing over a warrant

to the Bailiff for execution, its particulars should be entered in
Column Nos. 1 to 9 of his notebook by him as shown in Form
No.l. Bailiff/ Nazir, as the case may be, should complete
remaining columns after the execution of the warrant. The same is
also applicable to Process Servers who are entrusted with the
execution of warrants (Volume 2 Chapter 8 Part E Section A
Rule 4 of Rules and Orders);

Form No. 1 (vide Rule 3)
Volume 2 Chapter8 Part E

Note BOOK Of ......occovvvciviieeeiiiiine, Execution Bailiff
Courtof ...ooveieeeeiiie, for the Month ........... 19 .....
Monthly| Date of Serial No. inthe | Name of Name | Name of | Date of Date of
Serial | Issue of Register of the Court of judgement next return of
No. | warrant |processes received | Issuing parties debtor hearing warrant
and disposed of by the in the fixed by
the local agent warrant case the Nazir
1 2 3 4 5 6 7 8
Nature of | Date of | Amount Date of | Amount | Particulars | Acknowledgme | Remarks
execution |execution| And /or Credit of whether nt of Nazir
i.e., No. of realization exaction | with Date and
attachment articles was No. of entry in
of property received carried out | Register of
or arrest of or not Receipts
the debtor
9 10 11 12 13 14 15 16
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xi. to distribute the business amongst the process servers (Volume 2
Part D Chapter 8 Rule 11(b) (ii) of Rules and Orders);

1. obtain signatures of the process server in the receipt register;
ensure that the process server enters the process in Register
No.XXIlI;

2. keep a rubber stamp on which six columns should exist, i.e.
date of entrustment, name of the process server, manner of
service, date of return, reason of delay, if any, reason of non -

service;
3. ensure that the process is returned by the aforesaid date;

4. report default to the Civil Judge (Senior Division) or
Additional Civil Judge (Senior Division), as the case may be,
of the Process Serving Establishment for suitable disciplinary

action against the process server;

5. to check and sign diary of the process servers in Register

No.XXIX to ensure that it is properly maintained.
3. Process Servers:

a.  Appointment of process servers should be registered in the Court of
the Senior Subordinate Judge of the District in which the
appointment is made. They shall be known as Registered Process
Servers (Volume 4 Chapter 6 Part Rule 5 of Rules and Orders);

b. The process servers should be employed mainly in the work of

serving and executing processes, but they may be required to
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perform any other public duties as may be assigned to
them(VVolume 4 Chapter 6 Part C Rule 4 of Rules and Orders);

c. Bailiff ordinarily executes the warrants of attachment, arrest and
delivery of possession etc. However, this duty can also be entrusted
to the process servers by officer-in-charge of the Process Serving
Establishment when no other official is available for conduct of sale
and value of property to be sold is either Rs 100/- or less. (Volume
I Chapter 12 —L Rule 24 (iv) of Rules and Orders)

4. Bailiff:

a. Duty of the Bailiff is ordinarily to execute the warrants of
attachment, arrest and delivery of possession etc. It is the specific

duty of the Bailiff to execute the processes addressed to him:

I.  Warrant of Attachment of movable property in execution of a

decree for money;

ii.  Warrant for Seizure of specific movable property adjudged by

decree;
1i. Warrant to the Bailiff to give possession of land, etc.;
iv. Warrant of arrest in execution;
v. Order of attachment of Negotiable Instrument;

vi. Warrant of sale of property in execution of a decree for

money;
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b.

vii. Order for delivery to certified purchaser of land at a sale in

Execution.

When there is a realization of credit by the Bailiff in the execution
of the warrants, for depositing the said amount, the Bailiff should
put an application to the concerned Court. The application should
be verified from the judicial record of the case concerned by the
Ahlmad/Execution Clerk of the concerned Court and if it is in

order, the Court should pass the application to Nazir;

The Nazir should, then, fill in Column Nos.1 to 7 of the “Register
of Receipts” Form No.2 and prepare a receipt on the foil and
counterfoil on the prescribed Form No.6. He should also note on
the application over his initials, a serial number of the entry, in the
“Register of Receipts”. The Nazir should, then, produce the Bailiff
and the documents before the Presiding Officer and if he (Presiding
Officer) approves the deposit, he (Presiding Officer) should initial
Column No. 8 of “Register of Receipts”, handover the foil of
“Receipt” to the depositor and receive the money from him. He
should then, pass on the money and the application to the Civil
Nazir for further action. If he (Presiding Officer) does not approve
the deposit, he (Presiding Officer) should cancel his_own signature,
the entries which have been made by the Civil Nazir in all these
documents including the register. (Volume 2 Chapter 8 Part E
Rule 14 of Rules and Orders);
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Form No.2 (Vide Rule 13)
Volume 2 Chapter 8 Part E

Register of Receipts of Sheriff’s Petty Account Deposits at the Agency of
the for the Monthof 19

1 2 3 4 5 6 7 8 9
Date | Number No. of Name of From | Nature | Amount| Initials of | Daily
of of deposit | file of the | the court whom of of cash | Presiding | total
receipt | bookno. | casein | andofthe | received | deposit | deposit| Officer
and which parties
receipt | deposited | with name
no. of and Tahsil
receipt in number of
Form 6 the village
in which
the file is
to be kept
Rs.
DETAIL OF PAYMENTS
e
) @ o
c 2 I 2 2 -
) = 5} = = ]
= o e o ) =
< > s | 2 = =2 o
o -E o .E <5} .E & b
& § & § < § e o
- = - o e |8 | & | 85w
S |® S |® S |5 |2 | _E2
c w c w c w [s) 3 S <
QL S S L 2 .G ) 3 © = 39 S
food = G = E = + o W
a 1 |8 |§ E |8 |&§ |2 |@ |58 ¢H

177




Form No.6 (Vide Rule 14)
Volume 2 Chapter 8 Part E

Receipt for deposit in Civil Court

Deposits (Cash System)of the Court of
Counterfoil of Receipt

Book No.

Receipt No.

ts for Deposit in Civil Court (Cash
System) of the Court of

Book No.
Receipt No.

No. of entry in Register of Receipts

No. of entry in register of receipt

Name of Court

Name of Agency

Name of depositor

Name of depositor

Amount deposited

Amount deposited

Signature of the Presiding Officer

Signature of the Presiding Officer

d. The receipt should be granted to the Bailiff but will show the

deposit as made on behalf of the Judgment Debtor. Bailiff should

paste the receipts on his notebook. (Volume 2 Chapter 8 Part E
Rule 15 of Rules and Orders)

Note: Special Messenger and Special Bailiff (Volume 4 Chapter 6 Part B
Rule 12 of Rules and Orders).

Any one of the registered process servers can be spared for employment of

special messenger if it is found necessary by the Court to expedite the process. A

special fee will be payable by such emergent service except in case of warrant of

arrest. There is no need of creation of temporary post for appointment of special
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messenger. If so required, a reference should be made to the High Court. The

District and Sessions Judge can create the post of Bailiffs for execution of work of

cooperative societies only and not for others. A special Bailiff can also be

appointed if service is not affected in the ordinary course and period of such

appointment can be determined by the Court concerned in the circumstances in

each case but no special fee should be levied.

5.2 JOURNEY OF THE PROCESSES (ALONG WITH MUNADI FEE/ANY
OTHER FEE, SO REQUIRED) FROM COURT TO THE PROCESS
SERVING ESTABLISHMENT AND BACK TO THE COURT:

a.

It is the duty of the Ahlmad/Execution Clerk of the Court to issue the
process for the execution of the decree/order as per order of the Court

where all the preliminary requirements have been fulfilled,;

The process requires having the date on which it is issued and should be
signed by the Judge or such officer as the Court may appoint in this
behalf and should be sealed with the seal of the Court and should be

delivered to the proper officer for execution;

At the time of issuance of the process, it is required that a day should be
specified on or before which it should be executed and a day should also
be specified on or before which it should be returned to the Court.
However, the process will not be void if no day for its return is specified
(Order 21 Rule 24 CPC);

In the case of warrant of attachment, or on file, Reader is duty bound to
record a note with regard to compliance of formalities as per law. The
Court should carefully scrutinize such note and initial it in token of its

correctness;
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e. Once the process has been issued by the Ahlmad/ Execution Clerk of
the Court, it should be handed over to the Civil Nazir within the District/
Sub Division as the case may be, for the purpose of service after making

relevant entry in the Dispatch Register against proper receipt;
f.  The responsibility to distribute the processes is that of Civil Nazir;
g. When Civil Nazir receives the processes, he should check that it:
I. bears the name of the issuing Court;

Ii. bears the name and address of the Judgment Debtor/third party

upon whom the process is to be served,;

ii. bears the stamp and signatures of the Court/authorized official of
the Court;

Iv. is accompanied by the copy of the application of Decree Holder

with decree and other documents mentioned in the process;

v. Warrant of possession contains full description of the property in

dispute and copy of the site plan of the property is attached with it.

h.  Civil Nazir should return the incomplete/deficient process to the Court
concerned and get it rectified. For entrustment of a defective process to
the Bailiff/Process Server, Civil Nazir is responsible and is liable for

disciplinary action.

5.3 RECEIPTS OF PROCESSES AND DEPOSITS BY THE PROCESS
SERVING AGENCY- SHERIFF PETTY ACCOUNTS

a. Sheriff Petty Accounts relate to the sums received by Officers in charge

of Process Serving Establishment and intended for immediate
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disbursement (Volume 2 Chapter 8 Section Il Rule 8 of Rules and
Orders);

. Reader of the Court should note the number of the case on the
application involving a deposit in the Sheriff Petty Accounts when
presented in Court, for example an application for deposition of Munadi
fee, in order to enable the process-serving agent to make the necessary

entry in the “Register of Receipts”;

. Applicant should tender the amount of his deposit together with the
application to the Civil Nazir/local agent after the usual orders have

been passed and recorded by the Court;

. Civil Nazir should fill in columns 1 to 7 of the “Register of Receipts”
Form No.1, prepare a “Receipt” in foil and counterfoil on the prescribed
form Form No.5, and issue the foil to the depositor as a receipt for the
money deposited after it is signed by the Officer-in-charge (Volume 2
Chapter 8 Section 111 Rule 13 of Rules and Orders);

. Civil Nazir should return the application to the Court concerned for
record, after the serial number of the “Register of Receipts” has been
noted on the application and the usual daily check is exercised by the

Officer-in-charge;

. Civil Nazir should retain the receipts of counter foil and produce the
same for audit (Volume 2 Chapter 8 Section 111 Rule 14 of Rules and
Orders).
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Form No.1 (Vide Rule 3)
Volume 2 Chapter 8 Part D

Register of Receipts of Sheriff’s Petty Account Deposits at the Agency of the
for the Monthof 19

1 2 3 4 5 6 7 8 9
Date of | Number | Name of the | No. of | From Nature | Amount | Initials | Daily
receipt | of each | court and of | file of | whom of of each| of each | total

deposits | the parties | the received | deposit | deposit | deposit
with  name | case in
and Tabhsil | which
number of | deposit
the village | ed
in which the
file is to be
kept
| | | | | | |
DETAIL OF PAYMENTS
8
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Form No.5(Vide Rule 13)
Volume 2 Chapter 8 Part D

Receipt for deposit in Sheriffs’ Petty | Receipt for money deposited in

Accounts in Agency at Sheriffs’ Petty Accounts in Agency at

Counterfoil of Receipt
Book No.
Receipt No.

Book No.
Receipt No.

No. of entry in
Register of Receipts

No. of entry of
register of receipts

Name of Agency

Name of Agency

Name of depositor

Name of depositor

Amount deposited

Amount deposited

Signature of officer-in-
charge

Signature of officer-
in-charge

5.4 DUTIES OF CIVIL NAZIR: WHERE THE PROCESSES ARE TO BE
SERVED ALONGWITH MONEY (MUNADI FEES FOR
EXECUTION) WITHIN THE DISTRICT OR TEHSIL

a. Ahlmad/Execution Clerk of the concerned Court should make a
reference on the process of the amount deposited with Civil Nazir and
send the process for service within the District to the local nazarat
branch. (Volume 2 Chapter 8 Section Ill Rule 16 of Rules and
Orders);
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. Civil Nazir should arrange for the payment at the time of service of
sums due to person to whom the processes were addressed on the receipt
of the process from the Court situated at the Headquarters of District of
Tehsil (Volume 2 Chapter 8 Section Il Rule 19 of Rules and
Orders);

. Civil Nazir should enter each process in the relevant column Nos. 1 to
11 in the “Register of Process received and disposed of by local agent”
Form No.6 as shown below;

Form No.6
Volume 2 Chapter 8 Part D

Serial No. 1
5 Date of receipt of process 2
> Name of the Court, Tehsil and District from | 3
S | which received
f Case No. 4
% ’ Name of Parties 5
‘g‘ Description of Process 6
S Amount of Process fee (Talbana) levied 7
E Amount with detail of diet money or Munadi | 8
S fee received with the process
= Reference to correspondence Serial No. and | 9
date of Register of receipts (Form No.l
' Sheriff’s Petty Accounts Rules)
Purpose for which received 10
Name of person on whom process is to be | 11

served
Date fixed by the issuing Court for return of | 12
the process
No. and name of Process Server or bailiff by | 13
whom to be served or Tehsil or district to
which sent for service together with abstract
of immediate order

Date on which made over to Process-Server | 14
for service or on which sent to other District
and Tehsil

Tehsil/District
Munadi-fee by the Process-Serving Agent at

Form No.6
(Vide Rule Nos. 17 and 20)
Register of processes including warrants, etc., received from
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Reference to corresponding Serial No. and
date of Register of disbursements ( Form
No.2 Sheriff’s Petty Account Rules)

15

Date of return from Process-Sever or other
district or Tehsil

16

Whether served or unnerved

17

Amount of diet-money received back in case
of unnerved process with Nos. of entry in the
Register of Receipts (Form No.1) in which
return money accounted for

18

Date of return of undisbursed diet money.

19

Date of submission of process to the
issuingCourt with abstract of final orders

20

Remark

21

d. Civil Nazir should give such sum to the process server together with the

processes;

Civil Nazir should enter payment to process server in the appropriate

column of the “Register of Receipts” against each sum;

Civil Nazir should make entry of the payment in the “Register of

Disbursements” Form No.2 and should also take acknowledgment of

receipt from the process server in Column No.11;

Form No.2 (Vide Rule 3)
Volume 2 Chapter 8 Part D

Register of Disbursements of Sheriffs’ Petty Accounts

Deposits at the Agency of the for the Month of 19
Details of Original Date of Yearly | To Amount Initials of Daily Payee’s
Deposit present Serial | whom paid total receipt
payment No. paid carried to
Cash
Book
Date of | Number | Amount Processes| Officer-
receipt |as  per | of serving in-
Register | balance agent | charge
of receipt | of deposit
1 2 3 5 6 7 8 9 10 11
Rs. Rs. Rs.
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g. Civil Nazir should also enter the details of each sum in the “Process
Server’s Note Book” Form No.7 in Column Nos. 1 to 5 at the time of
transmitting the process (Volume 2 Chapter 8 Section 1V Rule 20 of

Rules and Orders);

h. No Process Server should have more than Rs 200/-in hand at any given
time (Volume 2 Chapter 8 Section Il Rule 11 of Rules and Orders);

Form No.7 (Vide Rule 20)
Volume 2 Chapter 8 Part D
Note Book of Process Server attached at Agency

2 3 4 5 6 7 8 9 9A 10 11 12
To be filled up by the Agent | To be filled up by process- | To be filled up by the Agent
(Nazir) server (Nazir)
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Rs. Rs. Rs.

1. Civil Nazir should distribute the processes to the Process Servers as well
as Bailiffs, as the case may be, according to the areas distributed to them.
On the back of each process, Civil Nazir should affix the stamp

containing:
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j.

I. Date of entrustment;

ii. Name of Process Server;
1ii. Manner of service;

iv. Date of return;

v. Reason, if any, delay;
vi. Reason of non-service.

Civil Nazir should fill column nos. (i) and (ii) at the time of handing

over the process to the Process Server or Bailiff;

Civil Nazir should obtain signature of the Process Server/Bailiff in the
appropriate register and transmit the processes to the respective Process
Server/Bailiff;

At the time of the service, Process Server should take the receipt of the
payee in column No. 8 of his Note Book as well as on the back of the
original copy of the process on which service is endorsed at the time of
the payment of the money to the concerned person, for example, munadi
fee to the drummer after effecting the munadi for the service of the
process. Such service should be verified by one or more respectable
witnesses with date and signature of Process Server (Volume 2 Chapter
8 Section IV Rule 21 of Rules and Orders);

. Civil Nazir, after receiving of the process, should verify in case the

service is effected and the money connected therewith paid to the payee,
the service with the acknowledgment of payee given in the column no. 8
of the “Process Server Note Book™ as well as on the back of the original
copy of process and submit later to the Court with the usual certificate of
service (by filling the columns no. iii to vi on the stamp on the back of

the process);
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. Civil Nazir should complete the formalities and return the process to the
concerned Court with a certificate of service after filing up column Nos.
12 and 13 of the “Register of Processes received and disposed of by the
local agent” (Volume 2 Chapter 8 Section IV Rule 22 of Rules and
Orders);

. In case of non-service, Process Server should make the entry with

regard to undisbursed amount in his Notebook in Column No. 9;

. Civil Nazir, after receiving of the process, should make the entry of the
amount undisbursed against a new number assigned in the “Register of

Receipts” in case of non - service of the process;

. Civil Nazir should quote the new number in the “Register of Receipts”
against the original entry in the “Register of Disbursements” and noted

in Column No.10 of the Process Server Note Book;

. Civil Nazir should also sign on column no. 11 in acknowledgment of the

money having been received back from the Process Server.

. Civil Nazir should complete the formalities and return the process to the
Court concerned with a certificate of non-service after filling up column
Nos. 12 and 13 of the “Register of Processes received and disposed of by
the local agent”(Volume 2 Chapter 8 Section 1V Rule 23 of Rules and
Orders);

Civil Nazir, at the time of returning the process with the certificate to the
concerned Court, should make the entry in his Dispatch Register and
should also take the acknowledgement of receipt from the concerned
Ahlmad/Execution Clerk of the Court;
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u. Ahlmad/Execution Clerk of the Court should append the Process with

its report on the case file.

5.5 DUTIES OF CIVIL NAZIR: WHERE THE PROCESSES ARE TO BE
SERVED ALONGWITH MONEY (MUNADI FEES FOR
EXECUTION) IN DIFFERENT TEHSILS WITHIN THE DISTRICT

a. Ahlmad/Execution Clerk of the concerned Court should issue and send
the process for service in different Tehsils with in the District to the local

nazarat branch;

b. Civil Nazir of local nazarat branch should transmit the process (duly
endorsed with the amount, if any, which is to accompany the process) by
post or (where absolutely necessary) by messenger to the agent/Civil
Nazir of the Tehsil within which service is to be effected after making
the necessary entries in column nos. 1 to 11, 14 and 15 of the “Register
of Processes Received and Disposed of by the local agent” as shown
above as Form No.6 (Volume 2 Chapter 8 Part D Section V Rule 24 of
Rules and Orders);

c. Civil Nazir of the local nazarat branch should make the usual entries in
the “Register of Receipts” and the “Register of Disbursement”, and send
the amount by the postal money order to the Civil Nazir concerned
along with the process. The money order commission should be
recovered from the party at whose instance the process is issued and the
money order should be addressed to the Officer in charge of the Process

Serving Establishment in which the agent works;

d. The said Officer in charge should take delivery of the money order under
his signature. It is the duty of the Civil Nazir to make relevant entry in

the receipt column of the “Intermediate Register”;
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Form No.17 (Vide Rule 10)
Volume 2 Chapter 8 Part E
Intermediate Register of Money Orders, etc., Received in the Court of

for the Month of 19
RECEIPT DISPOSAL
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e. Civil Nazir should transfer the amount received from the “Intermediate
Register” to the “Register of Receipts” on the day of receipt, if possible,
or the next morning. It is the duty of the Officer in charge to oversee the

Same;

f. Civil Nazir should also make relevant entry in disposal Column of

Intermediate Register;

g. Civil Nazir should follow the same procedure as detailed above (Duties
of Civil Nazir - Where the processes are to be served along with money
(Munadi fees for execution) within the District or Tehsil), to cause the
process to be served and the amount disbursed to the payee in the same
manner as if the process had been issued by one of the Courts of his own
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agency (Volume 2 Chapter 8 Part D Section V Rule 26 of Rules and
Orders);

. Civil Nazir in the case of non-service of the process should return the
amount (less money order commission) by postal money order to the
Senior Sub Judge, Officer in charge of the Process Serving

Establishment from whom it was received:;

Civil Nazir to whom the process is sent for service should return the
same with the certificate of service or non-service, as the case may be,
duly endorsed thereon and signed by the Officer in charge, to the agent

from whom he received the process;

J. The said Officer in charge to whom the process was sent back, should

take delivery of money order under his own signature. He should also
see that Civil Nazir transmits the amount from the “Intermediate
Register” to “Register of Receipts” on the day of the receipt, if possible

or the next morning;

. Civil Nazir should enter such amount against a new number in the
“Register of Receipts” which number should also be quoted against the
original entry in the “Register of Disbursement” (Volume 2 Chapter 8
Part D Section V Rule 27 of Rules and Orders);

Civil Nazir after receiving the process back, from the Civil Nazir whom
it was sent to for service, thereupon, shall also fill in the relevant Column
No0.16 to 21 of Register, Form No. 6 and should forward the process to
the court which issued it. (Volume 2 Chapter 8 Part D Section V Rule
28 of Rules and Orders);
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m. Civil Nazir, at the time of returning the process with the certificate to the
concerned Court, should make the entry in his Dispatch Register and
should also take the acknowledgement of receipt from the concerned
Ahlmad/Execution Clerk of the Court;

n. Ahlmad/Execution Clerk of the Court should append the Process with

its report on the case file.

5.6 DUTIES OF CIVIL NAZIR-WHERE THE PROCESSES ARE TO BE
SERVED ALONGWITH MONEY (MUNADI FEES FOR
EXECUTION) IN ANOTHER DISTRICT

a. Ahlmad/Execution Clerk of Court should handover the process issued

by the Court for service in another District to local nazarat branch;

b. Civil Nazir of local nazarat branch should make the relevant entries in
the Register in Form No.6 as referred above and transmit the process to
the Senior Subordinate Judge of the District in which the person to be
served resides (Volume 2 Chapter 8 Section 111 Rule 17 of Rules and
Orders);

c. Civil Nazir of local nazarat branch should transmit the process, endorsed
with the amount (subsistence or other expenses as noted on the original
and duplicate copy of the process), by postal money order to the
agent/Civil Nazir of the District in which service is to be effected. The
cost of the postal money should be borne by the party at whose instance

the process is issued,

d. Same procedure is to be followed for the service of the process

alongwith Mundi Fees as mentioned above (Duties of Civil Nazir -
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where the processes are to be served alongwith money (Munadi fees for
execution) in different Tehsils within the District) for effecting the

service of the process in another District;

e. Civil Nazir of the Process Serving Establishment, after receiving the
process back from the Civil Nazir to whom it was sent for service,
thereupon, should fill in the relevant columns of Register Form No.6 and

then, forward the process to the Court which issued it;

f. Civil Nazir should make the entry in his Dispatch Register at the time of
returning the process with the certificate to the concerned Court, and
should also take the acknowledgement of receipt from the concerned
Ahlmad/Execution Clerk of the Court;

g. Ahlmad/Execution Clerk of the Court should append the process with

its report on the case file.
5.7 SURVEILLANCE OF PROCESS SERVERS

1. Diaries of Process Servers should be regularly checked and action should
be taken against them if they are negligent in giving the prescribed
percentage of personal service. Other relevant registers should also be

regularly and thoroughly checked,;

2. Return of processes by the Process Server in time should be closely

monitored and action against the delinquent be taken as per rules;

3. Service should be affected within a reasonable time prior to the date fixed.

Service affected one day prior to date fixed would mean it has been
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effected mechanically by sitting in the office, either through

telephone/SMS or through some other messenger;

. Checking Of Process Server's Note Book: The Process Server note book in
the Court of Civil Judge (Senior Division) and Small Cause Court should
be checked by the Clerk of the Court monthly and all these note books
should also be checked quarterly by the Officer in Charge and monthly by
the Presiding Officers of the Courts at Tehsil Headquarters. The following

certificate should be recorded by the Presiding Officers on the note books:

“Certified that I have personally checked the accounts
for the month of /quarter ending and am

satisfied that they are correct and in order”.
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Excerpt of Chapter in Hindi (@3)

9IIRd S (Process Serving Establishment)

JoIRd o (Process Serving Establishment) H IR BRI Eﬁ?f % o

fFofefad

1.

AT SiftrRt (Controlling Officer)

a) District Headquarter WX NIRd S &I g, aky <amfide
fIBRY(Civil Judge (Senior Division) % U BIdT &;

b) Sub Division TR AVRd §id & I 3MARdd aky <alRieb
&M/Additional Civil Judge (Senior Division) %UTF[E?I?IT%

0 T aFl ARIBRY TURd T B SN & forg FrleR 81
Gﬂﬂﬁﬁﬂm (Ministerial Head)

a) 9IRd S hT Ministerial Head Civil Nazir/Naib Nazir"@?ﬂ%;

b) BT HIH AR T B BRI P AT ¥ F IAH BT 8l 5

¢) Ministerial Head T5d IHY TR dRY UR® H¥HRI/SMaRad alky
e 3Rt B RudeiR gema dd § ;

d) ¥ 3@ Civil Nazir/Naib Nazir @1 Fafeiad o Ht ®aH gid
%
i, puamal § Puiva @@ (accounts) ﬁﬂw maintain
PRAT;
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Vi.

Vil.

vii.

. TIdT8! @I Diet Money - THEfId THER 3R §I TRE & g

BRI HIAT:

. Torer e & RS W Execution ® Hufty &) fawarT:

Civil Nazir/Naib Nazir f&h! 4R& @1 IR goR! | MUl ¢aR
GRT IaTad | ¢ T8 AR &I qid o fora & @ # o
HIMT 3R IYHT AR 3R IR Deposit Register T gifad
PIAT | 3Y entry & U U entry TUTeld & Repis | ot oI
ST AMR;

IRy % SfYBRY BT 30 fdvid HHARAT & B & dR |
feare <,

Register of Process Server by Process Server (Register No.23)
3R Register of Warrants executed by Bailiff (Register No.22)
&1 HIRID I HRAT AR TG ¢4 [ HTH &1 f[daRl gl &;

g <@l b fooddt Y 9iRd 99 & HHIR! & Rads 39 &
HTd & Ul BIs RIGRITSS 8l

g <@l fh HHaRT SUfad e B3R € AT &,

Miscellaneous Register C & S BT 3R ﬁ&f@ﬁ CICINGD
G foretl bt drtel! priaret sae o oot # s faes = 3,

Store Room H I MMM &1 30 Miscellaneous Register &
1Y fAeiT R,
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3.

Xi.

Xii.

Xiil.

XiV.

XV.

XVI.

g8 GATYd BT fob A= H 7@ §U HHI b1 GR&7 Thied &1
U

Receipt Register 3R Repayment of Deposit Register CARSIE]
HAT 3R TG ¢ b PIg GRIAT ST AR wifere = 3,

Process Server %5 &1 Process d[cHT:

g8 AT &1 i Process <OMTEg gRT &t 718 dRIG ¥ Ugd
ST WY,

aRg e iRl sifaRed aRy e sifdert o fed

Process Server & &1 H gdb & IR H SHGRI o],

Process Server 1 Diary & Register No. 29 HI S BIAT 3R
30 GEATER Y Tfeh BT

Wl (Process Server):

a) Process Server @I YW ®IH Process P A BT gl Al 31

-\

3R Wt HH I ST IHd B ;

b) G 3 Pis ISR HiSlg 7 71 3R bt B aTelt a¥g FI B
100 % 1 39 ¥ HY g, d9 Ig S ISIRd s & Officer in Charge
&IRT Process Serverﬁ@mww%l

BINET (Bailiff):

Bailiff I dIH Warrant of Attachment, Warrant of Arrest, Delivery gliG
@1 Service BT gl Bailiff 3= Process 1 Ht ArHid Hard § oY fob:
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9)

Money Decree T 9d SIGIG & Warrant of Attachment;
I Ui forY & aTad Decree UIRd E’sﬁ 8, 39P Warrant of seizure;

3Td YUfd &1 Headl e d19d Warrant ;

Execution f[ Warrant Of Arrest ;

Negotiable Instrument G| Wﬁe{ DA,
Money Decree T Ui & Warrant of Sale;
Execution H AT fachdl 1 3rare Tufy WU & SM1ea |

e : Special Messenger or Special Bailiff

=3

TS §RT Process/Summons ! Rl I drEie &R &1 b1 fhdr Hi

Registered Process Server &I faar o g gl Special Messenger il
frgfaa & fore o5 il URe 91 &1 Texd 781 ¢ | afe sma=gddr gl dl
High Court @I Reference Mo S F&obdl g | a1 <mnefiwr waa
Cooperative Society T Service @I ditd & forg Special Bailiff & Ual R
WWW% | Special Bailiff &l ﬁ@%{ Rules & Wﬁﬁﬂﬂﬁﬁ

gl

Court gIRI WY Process &1 Service Ud Munadi Fees / Other Fees &

YA Bt TR Sid a9 D1 AT BT THUT faavor:

a)

Ahlmad/Execution Clerk &I Court HI%QII?}_HR Decree &1 Execution
& 1T, URNh Report & §1G Process STRI AT A1GT;

Ahlmad/Execution Clerk PI A el ?alT%E f% Process & U SIRY
PR DI ARRG, AR AT I gRT G SHUBRT & FEAER qUT
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C)

Wﬁ?ﬂﬁﬂ"ﬂfﬁl%ﬁ?@ﬁ% Process THITdd 3MTIDBRI Bl
Service %%ﬁﬁnaﬁﬂﬁﬂ

Process STRI d GHT &l dTdl &1 gufH &W@TITQT%E
i.  Process &I diHd ol AT 3af¥/dRRa T4
i. Process @I AIUg gAY H Uol+ &1 IIHT &I—qﬁltﬂﬂm@;

SURIad Processﬁqﬁﬁém@?&ﬂmqm@?ﬁaﬁ’
Process Wq@a"ﬂl
Process SIRI - & &G, Ahlmad &1 I entry 30 Dispatch
Register T &3 8T,
GTﬁWarrant of Attachment STRI WTHI EP[ dgl A BT g FT %
fF 98 @I Bga U fuaiearell &1 gfd &1 Aie siferd &Y |
TR Bl Jad Hic R gxdeR Ut o= =1fgu |
3Tb §1G 3d Process oAl YAl SUAST &I A9Rd sid Bl dHA

W%W@UWWH@E I %M%ﬁ?cwil Nazir &I Process
@ﬂ?f@l Ahlmad 30 Dispatch Registerﬁsﬂﬁqﬁ?ﬁ ‘J-ﬁ@f;

Process @1 fadiRd & Pt SGRT Civil Nazir @1 8Idt § | Process
Tt 814 & €15 Civil Nazir 1 I8 Sl B! AN b Process & SW
i.  Process SRl 63 B dRI,

i. SRipd! AT BT ATH:
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h)

Vi.

f&h! GTaR A1 37 UIef oM TR TR diid &R 8-3-1T Wg!
-TH T4 Ydr;

AT &1 AR, AATENRT TG AAABRT & SER:
Execution Application, fS%! TG Process H afbidsry gedde;

Warrant of Possession [orq® Tufxl &1 VEqu:Uf faarur fean gl
3R T ~FerT |

Civil Nazir & ®dad § b 3{@ ud ‘g’i%fpf Process ! EId <A™
9 dleb BT

gfe Bailiff/Process Server &l G{Qf\’ Process dTHId &< & fag 9i fou
O § O IUDT RAHGRT Civil Nazir & 8l § T4 a8 SRS
HrIaTg! & fore Hi S1ferd g

Sherrif Petty Accounts :

ORI 9 §RT Process 31 1G] Td SHT A & IR | fagd TSR~

a)

Sherrif Petty Account Civil Nazir @ 4 T8 2w HITdH %ﬁ AR 9
T g;
Sherrif Petty Account T MR ST HRA B Application UR Reader Gl

Case Number ToI@T d1f8W | I8 Number Civil Nazir &I Receipts
Register H entry @ H TgRIdl ®Rd &;

AT gRT UIRd 3SR & a1¢ Wil &1 Application & Y IWIgd
R AR 79 & STHT HRa-! Age:

210



d) Application Td STHI HRdTs 15 MR & YR W Civil Nazir BT Receipt
Register & Fia columns & entry DAl MR,

e) 3% §1¢ Wie & FuiRd wid & < ufaat (foil and counterfoil) dIR
B! AR,

f) sﬂ% dlc Officer In Charge & BXAI&R hId] hY Udh ufd (foil)
Applicant DI T &1 IR

g) Civil Nazir gIRT Receipt Register T faU T Number &I Application IR
Al ST AT 3R Officer In Charge DI S & 9l 39 Application
&1 e <mared | iU Hef ST 9Ty

h) Civil Nazir &1 Ufd &1 I&ie (Counterfoil Receipts)&rqefww:ﬁﬂT%Q
3R STH! audit & THI TRgd HRAT AR g |

Civil Nazir & &do] :
Wid_Process ®1 Service Ud Munadi Fees/Other Fees T HITdH
fren/deeita ¥ SR FT R -

a) 9 Civil Nazir &1 fSal/dgdid g&Aed O RYd -y gR1 SRY
Process dTHIA & o Ut gid § dd 39 waifdd Afkaal (o d
Process STRI fardT 7T §) P1 dTHIA SHrald T AR & YA B Bl
AR B! MR,

b) Civil Nair ! 8 Process TaH R bl entry 3+ fuifkd Register &

Column ﬁm?ﬂ%ﬁ,

211



C)

h)

)

Entry PR & §IG 3dd Process U4 IIEiUd MR Process Server Gl
Service %W@UE&WW
Process Server gIRT YIIdld DI T AR B entry BEIRG Register &
3UYdd Column ﬁWﬂ&T%WH’ﬁG’FﬂH@E
HIdrq &t Entry ﬁ?ﬁﬁ_d Register H I ST ﬂT%Q Q_q’ Process Server I
Eﬂaﬁqﬁ?ﬁﬁﬂfﬁﬁ Columnfff'ﬁ\_rﬂ:ﬁ?ﬂ%q;
Process Server §RT Process ad g( T R BT UM Process Server
Note Book o Ui Column & i} fvar ST EIT%Q;
R &7 fador Eﬁ gl - E?f U Eﬂﬁ entry Process Server Note Book
& AUIRda Column No ﬁﬁﬁﬂ:ﬁ?ﬂ%ﬁ
m dTS Civil Nazir, Bailiff Td Process Server Pl 3Tb T B SR
Process @1 Service @ & f%ﬂ;f §ic atlT HT%E | UA® Process & Ul
Civil Nazwﬁ&m—rﬁlﬂ?\’mﬂ%ﬂ I gﬂlﬂaﬁﬁuﬁfﬁaﬁgeﬁ
i. ¥ &I dRIG / Date of Endorsement

ii. ¢ &1 AT / Name of Process Server

iii. dTHIC BT =il / Manner of Service

iv. dTYl &I ARIG / Date of Return

v. [deTtd &1 %R/ Reason of Delay, if any

vi. e 9 819 &1 DHRUT/ Reason of Non Service

Process Server / Bailiff @I Process T0d ¥HA Civil Nazir @1 fig FeR
(i) @ (ii) T G& HRAT AR,
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J)

k)

Civil Nazir &1 I¥af9d IoRe | Process Server/Bailiff & Bdl&iR I ECE|
HT%E 3R Process Server/Bailiff &I Process &1 dTHIA B B %IU i

&1 91T,

Process Server &I T & & wmmﬁﬁw&éﬁgu 3Ot
egd & [HUiRd HlaH TIHA 3™ Process & Uy T & XIER
ft T =MRT 3R Civil Nazir @I Process 30+ RUIE & A1y a1

& 91T ;

Civil Nazir &1 Process ®! dTHd &1 [ Process Server &1 W
o fAYIRT Column TAH 3RTA Process H &1 15 RUIE T +f &A1 91T,

gfq Process &I dEld A _§,_sc gl 39 qd T Process Server @I D!
Entry 3T Ale b & FURT Column & B ?H%E 33? Civil Nazir
&I Process &MW%quwaﬁﬂ%ﬁ;

Civil Nazir @1 Process Ut 8- & &g 3&fddid IR & IR & Entry
30 Registers & FYRIT Column & B HT%E TdH Process Server
&I Note bookﬁgﬂaﬁﬁﬁﬂfﬁﬂﬁﬂﬂmqﬁ?ﬁﬂﬁﬁﬂ@;

Civil Nazir ! I8 SUaR&ATT G A & &G Process 30 FHTUT T
& Y g H aifoy R 1 18 ;

tI,3°f HdTel 8 & §I¢ Civil Nazir 1 304 Dispatch Register d
Process I entry XGRS 3R T <M &1 Process aTuy
B o1 BT,

Civil Nazir @1 Process dIUy Rd IHI <IATAI & Ahlmad ¥ Dispatch
Registerﬁqﬁ?ﬁ i o1 =gy |
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Civil Nazir & $dH :

Wd Process ®! drld T4 Munadi Fee/ other fees ®1 YA fora @t
- fid aexiient # g1 &:

a)

gfe <amamad 3uq o & fodt +ff aeiia o 8+ o afed & afia
HAM & AW Process STRT HRAT 8, 99 98 Process, 39 AT &l
TR §iTd H VST ST ARG

Civil Nazir 1 39 Process & $HUR YA I o IR H fera- =nfge
ﬁ?@%ﬂ?ﬁﬁﬂ% Nazir &1 By Post Ul Messenger gIXI Ul 1 1T

g{-l\i dgdld & Civil Nazir 1 SH®I entry 3O Feuiid Registers &
Columns T Yt &= =18 T;

Entry R4 & ¢ IK Process UG T MR Process Server i
Service & ol Tiy & S @1feT

Process Server B AMHIA &R o THT UTIdhd! @I AT &d §Y 3O
Aiegd & Ui Hlad TdH 3™ Process & Ul UIad! & XI&R
i o= ElT%H 3R Civil Nazir @1 Process U1 RO & Iy a1fog &3
CEICIIHe

Civil Nazir @1 Process ®! e &1 fiT Process Server &t W &
feifa Column TdH 39d Process Hdt TI'S; RO a WTHT%Q;

gfq Process i amdid = E‘sc gl dl 39 qd T Process Server Bl ]
Entry 301 AIlC §% & MYUIRA Column H @1 AT SR Civil Nazir
I Process 30T RUIC & 1Y 10T &R o 91U ;
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h) Civil Nazir ®! Process T 811 & dlq 3f&fdald T & R & Entry

)

K)

30 Register & FURIT Column f[a’TFﬁﬂT%QQaﬂ Process Server &t
Note book # 59 aR ¥ fRuiRd ®icH R uraa +ff &t =1fee;

Civil Nazir @1 STaTR&AT T % & §1¢ 98 Process MR S&fGdRd
R, afe g1 dl, 39+ YW1 U= & 91y I Civil Nazir fSST99 Process
U g4 O, 1 a1y 9 ¢ 91T ;

34 Civil Nazir ®I Process U 8H & &1 SUD1 entry 30 Registers
& [YRda column A ﬂ-ﬁmiﬂ%ﬂ;

qﬁ HAdEl 8 & §I¢ Civil Nazir 1 304 Dispatch Register |
Process bt entry BT ?IT%'Q 3R I =TT BT Process 3R

Ui & 91y a1ty 1 & 1Ry ;

Civil Nazir @1 Process Uy ®Rd 99T <RI & Ahlmad 9 Dispatch

Register H gradt lﬂ@FﬁﬂT%Q I

Civil Nazir & ﬂo_chﬂ:

Wd Process @1 dTHIA Ud Munadi Fees/other fees &1 YITd gay fora o

gl 8 :

a) S & Ahlmad @1 AR fSTd & Process @1 Local =oR1d s d

QTYFITEIT%Q;

b) Civil Nazir I 3! entry REIRG Register o o ARy SR aHid &

feTg GER fSTel & Civil Judge (Senior Division) 1 HeTT @I,
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C)

STl IR Civil Nazir & U SHT HRATS STl g, 39 MR P A Ham
& fou _g'ﬂ% STt & Civil Judge (Senior Division) P! Postal Money
Order ¥ YSHT d1RU | Postal Money Order I Sl Process STRI
HAM dTelt UIet DI IS TSl 3,

Civil Nazir &1 Process @ diHId & [olU ggl diicl HU-MT I1eT ol
SWRIGd (1§ Process @1 AMHId Td Munadi Fee/ other fees 1 HIdrq
et &1 e agdiell & 8111 8) S T g

@ ®HdTal g & d1G, Civil Nazir &I 304 Dispatch Register |
Process Pl entry H! TMRT 3R TWYT AT BT Process 3R
RUIé & Ty 91t R & =i

Civil Nazir @1 Process Uy ®Rd 99T <A & Ahlmad 9 Dispatch
Register H Urdal 4t o+t =ife¢;

Civil Nazir &1 g Y[ X9l EIT%'Q % Process Server & U Uh e
U TR Rs. 200/- Y e Yoil 7 51 |
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CHAPTER VI
FREQUENTLY ASKED QUESTIONS — EXECUTION






Q.1

AnS.

Q.2

Ans.

Chapter VI

Frequently Asked Questions- Execution

Whether there is a time limit to conclude the execution process ?

Yes, the Hon’ble Supreme Court in Rahul S. Shah vs. Jinendra Kumar
Gandhi, (2021) 6 SCC 418 has directed the Executing Court to conclude
the Execution Cases within a period of six months and in case of any

extraordinary circumstances for delay, to record the reasons for the same.

What is the recourse available when the address of the

respondent/Judgment Debtor is incomplete or incorrect?

Order XXI Rule 10 CPC provides that a holder of Decree who desires
to get it executed has to apply to the Court. Order XXI Rule 11 CPC
deals with the Application. Under sub rule (2) of the same Rule, in
written Application, the requisite particulars, are required to be
submitted by the Applicant/Decree Holder, duly verified, including the
name of the person against whom execution is sought, which includes

complete and correct name alongwith complete and correct address.

In the same provision, the Applicant/Decree Holder is required to state
the mode in which he is seeking the assistance of the Court in execution

of the Decree.

Under Order XXI Rule 17 CPC, on receiving such an Application for
execution of the Decree, it is a duty of the Court to scrutinise, to
ascertain, whether the said particulars have been provided and if not
provided to allow the same to be provided then and there only, otherwise

to grant a period of reasonable short time to provide the same.
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Under Sub Rule (1A) of the said Rule 17 CPC, in case the Applicant
/Decree Holder, who has sought the assistance of the Court in execution
of the Decree, fails to provide the complete and correct particulars
regarding the name and address of the person against whom the

execution of the Decree is sought, the Court is to reject such Application.

As per Volume 1 Chapter 12 Part E Rule 13 of Rules and Orders
dealing with Procedure of Application for Execution, if the Applicant
/Decree Holder does not take the necessary steps to prosecute his
Application, which includes providing of complete and correct name and
address of the party against whom the execution is sought, the Execution

Case is to be dismissed.

Under Order XXI Rule 24 CPC, the Court is expected to issue process
for execution, after complying with the requisite requirements (Rules 11
to 14) by the Applicant/Decree Holder, which includes providing of
complete and correct name and address of the person against whom

execution of Decree is sought.

Under Order XXI Rule 25 CPC, the Process Serving Official has to
make an endorsement on the process as to the day on which it was
executed and as to the manner in which it was executed and the reasons

for non execution or delay, if any, in the execution of the process.

Under Sub Rule (2) of the said Rule 25, the Court has to satisfy itself as
to the said report of the Process Serving Official in the endorsement on

the process.

Therefore, as and when Process Serving Official finds the process

containing incomplete or incorrect name and address of the person

218



Q.3

Ans.

against whom a process is being issued, he is to make a report in the

endorsement to be submitted by him under the said Rule 25.

It is expected from the Executing Court or an official entrusted with the
process of preparation of the process, i.e. Ahlmad, to ensure that the
complete name and address is provided by the party, at the time of
preparing the process to be issued, otherwise to bring it into the notice of

the Executing Court.

Volume 1 Chapter 12 Part H Rule 4 of Rules and Orders dealing
with Attachment, provides that all Executing Courts are required to seek
a Note on the Warrant of Attachment or file to be recorded by the Reader
of the Court that the specific formalities required by the law to have been
actually complied with. The Presiding Officers of the Executing Courts
are required to carefully scrutinise such Note and initial it in token of its
scrutinising, before putting their signatures on any such process. The
same procedure can be applied for ensuring the sending of any other
Process with complete or correct name and address of the person against

whom a process is being issued.

What is the recourse available when Warrants of Attachment of property

cannot be executed for want of proof of ownership?

The Applicant/Decree Holder seeks the assistance of the Court in
execution of Decree by moving a written Application with requisite
particulars under Order XXI Rule 11 (2) CPC.

Under Order XXI Rule 12 CPC, in case attachment of a movable
property is sought which is not in the Judgement Debtor’s possession,

the Applicant/Decree Holder is required to annex with his Application an
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Inventory of the property to be attached containing a reasonable,

accurate description of the same.

Under Order XXI Rule 13 CPC, for seeking an attachment of the
immovable property, the requisite particulars as to the description of the
property, boundary numbers in record (if any), share of the Judgement

Debtor etc., is to be submitted in the Application.

Under Order XXI Rule 14 CPC, the Court may require the
Applicant/Decree holder to provide the certified Extract from the

Register of the office of Collector as to the said land.

Under Order XXI Rule 11 (2) CPC, every Application submitted in
writing for seeking the assistance of the Court in execution of the Decree

Is required to be signed and verified by the applicant.

It has been seen that the precious time of the Executing Court gets
wasted in case of Warrants of Attachment of property are issued and it
gets discovered that the said property is either not owned by the
Judgement Debtor or is not capable of attachment under law. In order to
successfully conclude an Execution Case within the mandatory period of
six months, it would be required at the part of the Executing Court and
the official entrusted with process of preparation, i.e. Ahlmad, to ensure
the obtaining of the copy of the document as to the ownership, where
available, of the Judgement Debtor and to see as to whether the property
sought to be attached is capable of attachment under law or not, as
provided under Section 60 CPC.

Volume 1 Chapter 12 Part H Rule 4 of Rules and Orders, dealing

with Attachment, provides that all Executing Courts are required to seek
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Q4

AnS.

a Note on the Warrant of Attachment or file to be recorded by the Reader
of the Court that the specific formalities required by the law (including
the ownership proof, where available, otherwise an Affidavit in
support of the Application and property being capable of
attachment under law) have been actually complied with. The
Presiding Officers of the Executing Courts are required to carefully
scrutinise such Note and initial it in token of its scrutiny, before putting

their signatures on any such process i.e. Warrant of Attachment of the
property.
What is the remedy available if the concerned police station does not

provide the requisite police assistance in execution of process by the

Court?

The procedure to be followed for rendering Police Assistance in
execution of Process is provided in Volume 4 Chapter 7 Part J of

Rules and Orders dealing with Police Assistance.

As per the same, the Police Assistance is to be sought from the Head of
the Police Department (Commissioner of Police/Senior Superintendent
of Police/Superintendent of Police) through learned District Judge or the
learned Civil Judge (Senior Division), of the Sessions Division. This is a

little time consuming formality.

The Hon’ble Supreme Court in Rahul S. Shah vs. Jinendra Kumar
Gandhi, (2021) 6 SCC 418 has passed certain directions, one of which
is that Executing Court can direct the concerned Police Station to
provide the requisite Police Assistance to the Process Serving Official of

the Court to facilitate the same. This means that now an Executing Court
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Q.5

Ans.

can directly write to the Station House Officer of Police Station for

providing the Police Assistance.

The Hon’ble Supreme Court has further directed that if Station House
Officer of the said Police Station does not discharge his duties as per
directions of the Executing Court, then to take stringent legal action,
required in the facts and circumstances of the case, against such officer.
The Police Assistance includes the requisite, meaningful and substantial
Police Assistance as per the facts and circumstances of the case. In case
any difficulty is found in discharge of his duties by the concerned Station
House Officer of the said Police Station, the Executing Court should
always take the requisite stringent legal action, which includes
proceeding for commission of an offence under Chapter X of Indian
Penal Code, dealing with Contempt of Lawful Authority of Public
Servants, especially Section 186 IPC for obstructing public servant in
discharge of public functions and Section 187 IPC for omission to assist

public servant when bound by law to give assistance.

What is the procedure to be followed for execution of process against

Government Officers/Official?

The Bailiff entrusted with process against the Government
Officer/Official is to execute it as per the directions contained in the
process. In case of any resistance or non cooperation in the same, it is to
be reported in the endorsement required to be submitted under Order
XXI Rule 25 CPC, by the Process Serving Official.

It is thereafter incumbent upon Executing Court to take suitable legal
action in the matter against the Government Officer/Official who has

resisted the process of the Court or who has not cooperated in the service
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Q.6

Ans.

of the process, which includes proceeding for commission of an offence
under Chapter X of Indian Penal Code, dealing with Contempt of
Lawful Authority of Public Servants, especially Section 173 IPC for
preventing service of summons (including lawful affixing to any place of
any such summons) or other proceeding, or preventing publication
thereof, Section 180 IPC for refusing to sign statement, Section 186
IPC for obstructing public servant in discharge of public functions and
Section 187 IPC for omission to assist public servant when bound by

law to give assistance, as the case may be.

It is expected that the name and particulars in the process should be
complete and correct before it being entrusted to the Process Serving
Official for its execution, the duty of the Ahlmad and Reader of the

Executing Court.

How can the custody (superdari) of the attached movable property be

dealt with?

Under Order XXI Rule 43 A CPC, where the movable property is
attached and it is of such a nature that it cannot be conveniently removed
then Bailiff at the instance of the Judgement Debtor or at the instance of
the Decree holder or at the instance of any other person claiming interest
in such property, can leave it in village or the place where it has been
kept, in the custody of any respectable person, who will be custodian and
will be liable to produce it in the same condition as per the orders of the

Court.

Under Order XXI Rule 43 CPC, if movable property is capable of
conveniently removed, other than agricultural produce, and is in

possession of the Judgement Debtor, such property is required to be
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Q.7

Ans.

seized by the Bailiff and to be kept in his own custody or in the custody

of one of his subordinates.

Therefore, the property which is removable is not to be left in the
custody of any respectable person rather is to be taken in his custody by
the Bailiff, thereafter to be deposited in the Civil Malkhana through
Nazir. It is only in case of a property which cannot be conveniently
removed that the custody of the property is to be given to any person, as
deemed fit by Bailiff.

There is no specific provision for entrusting the duty to arrange the
respectable person to obtain the custody of such a property, however,
Executing Court, keeping in view the facts and circumstances of the
case, is required to ask the Decree Holder/Applicant to arrange any such
respectable person or to obtain its custody himself, as he is seeking the
assistance, exercising Inherent Powers provided under Section 151 CPC,
in case difficulty is faced in non availability of any such person to obtain

custody.

What are the options available in case the requisite cooperation is not
received from the Chaukidars, Municipal Councillors in identifying the
person against whom the process is issued and witnessing any execution

of process?

In villages, there is normally a Chaukidar appointed under The Punjab
Chaukidara Rules and Headmen/Lambardar appointed under The
Punjab Land Revenue Rules to perform certain duties which also
includes assisting the Process Server of an Executing Court to identify a

person and witness the process.
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In case, a report under Rule 25 Order 21 CPC is received from the
Process Server, regarding non providing of the requisite assistance, then
the Executing Court is expected to proceed against such Chaukidar or
Headmen/Lambardar not only under the provisions of law including
Section 187 of Indian Penal Code (Omission to assist a Public
Servant when bound by law to give assistance) but also by writing to
the Deputy Commissioner to dismiss such a Chaukidar for his
misconduct and neglect of duty, under Rule 11 of The Punjab
Chaukidara Rules and Headmen/Lambardar under Rule 16 of The

Punjab Land Revenue Rules.

Volume IV Chapter 7 PART G Rule 1 of Rules and Orders dealing
with Assistance by Village Officers in Process Serving, provides the
issuance of directions by the Financial Commissioners to Lambardars to
assist the Process Servers in serving processes and Subordinate Courts to
bring to the notice of the Collectors case of wilful negligence of duty in
this direction on the part of Lambardars and not to hesitate in moving the
Hon’ble High Court, through the proper channel, if matters do not

improve even then.

Volume IV Chapter 7 PART G Rule 2 of Rules and Orders dealing
with Assistance by Village Officers in Process Serving, further provides
that in order to reduce the possibility of false reports being made on
notices of Sale, it should be attested by a Lambardar and, whenever

possible, also by the village Patwari or School Master.

Otherwise in villages, assistance can be sought from any Panch or
Sarpanch of the Gram Panchayat, the elected public representatives.

Otherwise under Order V Rule 17 CPC wording is “if any” person is
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available, for identifying the person and witnessing the process. That
means in case nobody comes forward to identify a person or to witness a
process, the Process Serving Official can execute the process and to
submit such facts in his report to be endorsed on the back of the process,
under Order XXI Rule 25 CPC.

Similarly, if in an Urban Area a Municipal Councillor does not come
forward to identify a person or to witness a process, an Ex-Municipal
Councillor can be joined or any other respectable person of the area can
be joined in identifying a person or witnessing the process. In case none
Is available, the Process Serving Official is to report in the endorsement
on the back of the process, under Order XXI Rule 25 CPC.

The Executing Court can always direct the Process Serving Official to
take the assistance of the Decree Holder/Applicant for service of process
where no Chauwkidar/Panch/Sarpanch of village is available to identify

the subject matter of the process.

Under Order XXI Rule 11 (2) CPC, the Decree Holder/Applicant is
basically seeking assistance of the Court in Execution Process. Section
151 of the CPC provides Inherent powers to Court to pass any order

necessary for the ends of justice.

Otherwise, the Executing Court can proceed in accordance with law,
which includes proceeding for commission of an offence under Chapter
X of Indian Penal Code, dealing with Contempt of Lawful Authority of
Public Servants, especially Section 176 IPC for omission to give notice
or information to public servant by person legally bound to give it,

Section 186 IPC for obstructing public servant in discharge of public
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functions and Section 187 IPC for omission to assist public servant

when bound by law to give assistance, as the case may be.

What is the recourse available when villagers are reluctant to sign the

reports as witnesses after the refusal from the party concerned ?

Order XXI Rule 25 CPC requires the making of endorsement on the
process issued by the Court as to the day on which it was executed and

the manner in which it was executed.

If no villager comes forward to witness the report, the Process Server can
always in his endorsement mention the same and he, being a Public

Official entrusted with the process of execution, should be believed.

Otherwise, the Executing Court can proceed in accordance with law,
which includes proceeding for commission of an offence under Chapter
X of Indian Penal Code, dealing with Contempt of Lawful Authority of
Public Servants, especially Section 180 IPC for refusing to sign
statement and Section 187 IPC for omission to assist public servant

when bound by law to give assistance, as the case may be.

How to deal with the situation where the woman of the village neither

opens the door nor receives the processes?

In case, woman in village does not open the door for receiving the
process such a process can be affixed on the outer door with an
endorsement to that effect.

Under Order V Rule 15 CPC, due to non availability of defendant,
service can be affected through any adult member of the family, whether
male or female, who is residing with him. Under Order V Rule 16 CPC,

person served/through served is required to put signatures as an

227



acknowledgment of service, endorsed on the original summons. Under
Order V Rule 17 CPC, on refusal to accept service or on non
availability of any person, the Serving Officer is to (shall) affix a copy of
the summons on the outer door or some other conspicuous part of the
house in which the person (to be served) ordinarily resides or carries on
business or personally works for gain, and shall then return the original
to the Court from which it was issued, with a report endorsed thereon or
annexed thereto stating that he has so affixed the copy, the circumstances
under which he did so, and the name and address of the person (if any)
by whom the house was identified and in whose presence the copy was
affixed.

However, Volume IV Chapter 7 PART B (a) - Mode of Service Rule
1 of Rules and Orders dealing with Service of Process, requires that
every attempt should be made to effect personal service in the first
instance and failing that service on an agent or a member of the family
and further that the Process Server should go again and again for this

purpose.

Otherwise, the Executing Court can proceed in accordance with law,
which includes proceeding for commission of an offence under Chapter
X of Indian Penal Code, dealing with Contempt of Lawful Authority of
Public Servants, especially Section 173 IPC for preventing service of
summons (including lawful affixing to any place of any such summons)
or other proceeding, or preventing publication thereof, Section 186 IPC
for obstructing public servant in discharge of public functions and
Section 187 IPC for omission to assist public servant when bound by

law to give assistance, as the case may be.
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What is to be done when very short dates are given to execute the

processes?

The Supreme Court in Rahul S. Shah vs. Jinendra Kumar Gandhi &
Ors., (2021) 6 SCC 418 has directed the Courts to conclude the
Execution Cases within a period of six months. Therefore, the dates are
required to be given accordingly and long dates are otherwise not
justifiable. Further a reasonable time must be given requiring the facts
and circumstances to execute the process, otherwise it will be a wastage
of time. Hence, process is to be executed within the time frame given by

the court.

In the case of Proclamation (Munadi), mostly, drummers are not
available to convey the contents of the proclamation to the general public
by rendering their services. How to execute the process in the absence of

the drummers?

The Applicant/Decree Holder can always be asked by the Court to
arrange for a drummer for execution of a process through Munadi. At
every station, list of the drummers with their contact numbers can always
be maintained by the Process Serving Agency and in case of non
availability of one of the drummer, the other drummer can be asked to

join the execution of the process.

Whether the phone number of the addressee should be mentioned on
summons so that the addressee may be contacted in case he/she is not

found present at the given address?

The service through phone is not an accepted mode. Once an address has

been given, the Applicant/Decree Holder has to ensure that it is complete
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and correct and can always be directed to assist the Process Server to

locate the said address.

What is the remedy when the Process Servers/Bailiffs are not permitted
by the Judgment Debtor/family members to affix the copy of the

summons outside of the house, in case refusal is made by the addressee?

In case a Process Server/ Bailiff is not permitted by a party to affix the
copy of the same outside the house, the Process Server /Bailiff can make
a report in his endorsement under Rule 25 to that effect and can also
affix the said process at any nearest conspicuous public place of the area,
with the Orders of the Court.

Otherwise, the Executing Court can proceed in accordance with law,
which includes proceeding for commission of an offence under Chapter
X of Indian Penal Code, dealing with Contempt of Lawful Authority of
Public Servants, especially Section 173 IPC for preventing service of
summons (including lawful affixing to any place of any such summons)
or other proceeding, or preventing publication thereof, Section 186 IPC
for obstructing public servant in discharge of public functions and
Section 187 IPC for omission to assist public servant when bound by

law to give assistance, as the case may be.

Prescribed Munadi Fee of the proclamation is Rupees 100/- only and the
drummers are reluctant to render their services. Whether this amount can

be increased?

If a drummer is not coming forward to beat the drum for rupees 100/- the

extra money which he requires can be got paid through the Decree
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Holder/Applicant and can be considered as cost of the execution process,

ultimately to be realised from the Judgement Debtor.

Under Order XXI Rule 11(2) CPC, the Decree Holder/Applicant is

basically seeking assistance of the Court in Execution Process.

Section 151 CPC provides Inherent powers to Court to pass any order
necessary for the ends of justice, as there is no specific provision in the
Code, and almost similar eventualities are dealt under Rule 32(5), Rule
45 (2) and Rule 67 (2) Order XXI CPC.

With regard to Warrant of attachment/Conditional Warrant, mostly the
Decree-Holder does not make his presence on the spot and on being
asked by the Bailiff, Decree-holder is reluctant to accompany him. What

Is the remedy available?

Volume 1 Chapter 12 Part E Rule 13 of Rules and Orders dealing
with Procedure on Application for Execution, provides that the
Execution Case is to be dismissed if the Applicant/Decree Holder does
not take necessary steps to prosecute his Application (which includes

assisting the Execution Process by accompanying the Official).

The addressees mentioned in the summons are always reluctant in
getting their photographs clicked on the spot. What is the remedy

available?

In case, somebody is reluctant in getting his photograph clicked, the
Process Server in his report, to be endorsed on the back of the process

under Order XXI Rule 25 Code, can always mention so.

Otherwise, the Executing Court can proceed in accordance with law,

which includes proceeding for commission of an offence under Chapter
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X of Indian Penal Code, dealing with Contempt of Lawful Authority of
Public Servants, especially Section 173 IPC for preventing service of
summons (including lawful affixing to any place of any such summons)
or other proceeding, or preventing publication thereof, Section 186 IPC
for obstructing public servant in discharge of public functions and
Section 187 IPC for omission to assist public servant when bound by

law to give assistance, as the case may be.

In some cases, when the possession of the disputed premises is
taken/obtained Dby the Bailiff pursuant to the Warrant of
possession/attachment and thereafter, the JD is requested to vacate the
premises, instead of removing his belonging/articles from the disputed
premises, he starts arguing and goes away from the spot and his assets
continue to be in the demised premises. In this situation, on the assurance
of Decree-Holder, an inventory of the lying articles is prepared and all
the articles are placed outside the premises, however, after taking the
vacant possession of the premises and after applying lock at the doors of
the premises, the Decree Holder refuses to shoulder the responsibility
with regard to the articles. This situation leaves the Bailiff in a fix as to

whom the articles should be handed over. What is the remedy available?

In case, the Judgement Debtor does not cooperate in vacating the
property after the orders of the Court, under Order XXI Rule 95 CPC,
such a Judgement Debtor along with his articles can be removed from
the premises, if need to that effect arises, and in case still resistance is
shown then under Rule 98 such Judgement Debtor can be ordered to be

detained in the civil prison for a term which may extend to 30 days.
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Therefore, what is required on the part of the Process Serving Official is
submit his report in the Endorsement required to be submitted by him
under Order XXI Rule 25 CPC and obtain orders from the Executing

Court.

Otherwise, the Executing Court can proceed in accordance with law,
which includes proceeding for commission of an offence under Chapter
X of Indian Penal Code, dealing with Contempt of Lawful Authority of
Public Servants, especially Section 183 IPC for resistance to the taking
of property by the lawful authority of a public servant, Section 186 IPC
for obstructing public servant in discharge of public functions, Section
187 IPC for omission to assist public servant when bound by law to give

assistance, as the case may be.
Is there any requirement for paying attention to service of any process?

Yes. Volume IV Chapter 7 PART B (b) - Personal attention to
service Rules 1 to 10 of Rules and Orders dealing with Service of
Process, requires Presiding Officers to pay personal attention to matters
connected with the issue and service of processes, which includes,
besides other steps, obtaining of adequate details, reasonably sufficient
to secure service, of the persons to be served and further to encourage the
parties throughout to take Dasti summons, to accompany the Process

Servers and to render all assistance in their power.
How to effect service of Government Officer / Official?

Under Order V Rule 27 CPC, service on Public Officer is to be affected
through the Head of the Office of the employee. In case any Government

Officer / Official shows resistance or does not cooperate with the Process
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Serving Official, the remedy is to report so in the endorsement to be
submitted by the Process Serving Official, under Order XXI Rule 25
CPC.

Otherwise, the Executing Court can proceed in accordance with law,
which includes proceeding for commission of an offence under Chapter
X of Indian Penal Code, dealing with Contempt of Lawful Authority of
Public Servants, especially Section 173 IPC for preventing service of
summons (including lawful affixing to any place of any such summons)
or other proceeding, or preventing publication thereof, Section 175 IPC
for omission to produce document to public servant by person legally
bound to produce it, Section 176 IPC for omission to give notice or
information to public servant by person legally bound to give it, Section
177 IPC for furnishing false information, Section 180 IPC for refusing
to sign statement, Section 186 IPC for obstructing public servant in
discharge of public functions, Section 187 IPC for omission to assist
public servant when bound by law to give assistance and Section 189

IPC for threat of injury to public servant, as the case may be.

At the time of service of process, if any fight / quarrel takes place, police
shows hesitation in recording complaints of Process Serving Official.

What is the remedy available?

In such scenario, the Process Serving Official is expected to report in the
endorsement on the process to be given under Order XXI Rule 25 CPC,

and Complaint, if any, can be moved through Executing Court.

In gated private Societies, the Security Guards do not permit the Process
Serving Official to enter the Societies and serve the process. What is the

remedy available?
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The Process Serving Official in such a scenario is to submit his report in
the endorsement to be given by him under Rule 25 Order XXI CPC, to
the Executing Court, which shall pass the necessary orders, including
providing of Police Assistance in serving the process and further to
proceed against such a person, under relevant section of Chapter X of
Indian Penal Code, dealing with Contempt of Lawful Authority of
Public Servants, especially Section 173 IPC for preventing service of
summons (including lawful affixing to any place of any such summons)
or other proceeding, or preventing publication thereof and Section 186
IPC for obstructing public servant in discharge of public functions, as

the case may be.

In some cases Process Serving Official face abusive conduct from the

party. What is the remedy available?

Process Serving Official is to submit the report in the endorsement on the
process under Order XXI Rule 25 CPC, to the Executing Court, which
IS competent to proceed against such a person, under relevant section of
Chapter X of Indian Penal Code, dealing with Contempt of Lawful
Authority of Public Servants, especially Section 186 IPC for obstructing
public servant in discharge of public functions and Section 189 IPC for

threat of injury to public servant, as the case may be.

While executing process at given address nobody shows Identity Proof
and orally states that the person to be served does not reside at the given
address and further refuses to give the same in writing or append the

signatures. What is the remedy available?

The Process Serving Official is to take assistance of a respectable person,

If available, or the Applicant / Decree Holder in identifying the person
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and his address for serving process. Otherwise, he shall endorse
whatever has transpired, on the back of the process under Order XXI
Rule 25 CPC.

Otherwise, the Executing Court can proceed in accordance with law,
which includes proceeding for commission of an offence under Chapter
X of Indian Penal Code, dealing with Contempt of Lawful Authority of
Public Servants, especially Section 173 IPC for preventing service of
summons (including lawful affixing to any place of any such summons)
or other proceeding, or preventing publication thereof, Section 175 IPC
for omission to produce document to public servant by person legally
bound to produce it, Section 176 IPC for omission to give notice or
information to public servant by person legally bound to give it, Section
177 IPC for furnishing false information, Section 180 IPC for refusing
to sign statement, Section 186 IPC for obstructing public servant in
discharge of public functions and Section 187 IPC for omission to assist

public servant when bound by law to give assistance, as the case may be.

In places, where cameras are installed, the parties do not open the door.

What is the remedy available?

The Process Serving Official is expected to affix the notice on the outer
door of the address and submit said fact of act of not opening the door in
report to be submitted as endorsement under Order XXI Rule 25 CPC.

Otherwise, the Executing Court can proceed in accordance with law,
which includes proceeding for commission of an offence under Chapter
X of Indian Penal Code, dealing with Contempt of Lawful Authority of
Public Servants, especially Section 173 IPC for preventing service of

summons (including lawful affixing to any place of any such summons)
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or other proceeding, or preventing publication thereof, Section 186 IPC
for obstructing public servant in discharge of public functions and
Section 187 IPC for omission to assist public servant when bound by

law to give assistance, as the case may be.

Process Serving Official faces restrictions in entry to Defence Area or
any other Gated/Protected/Restricted Area due to the security or

sensitivity of area. What is the remedy available?

Process Serving Official is a Government Servant performing his duties
as per the directions of the Executing Court. He must make his identity
and performance of his official duties known to the security Agency at
the gate. In case still any difficulty is faced, the same is to be reported in
the endorsement to be submitted under Order XXI Rule 25 CPC, upon
which Executing Court is competent to take up the matter with the

Officer In-charge of the said Area and can work out the solution.

Process Serving Official is not familiar with the party as such party
generally conceal identity from him to avoid service. What is the remedy

available?

Process Serving Official, in the facts and circumstances of the case,
should take the assistance of the Applicant/Decree Holder or any
respectable person of the area, if available, in locating the party as well
as the address for service of the process.

In preparation of the list of Inventory Acrticles lying in the shops/offices
etc. most of the time Judgement Debtors do not cooperate with Bailiff.

What is the remedy available?
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In such case, the Bailiff is to submit his report in endorsement to be
submitted on the process under Order XXI Rule 25 CPC and the
Executing Court in the facts and circumstances of the case can pass the
necessary order including the providing of police assistance to the
Bailiff.

Otherwise, the Executing Court can proceed in accordance with law,
which includes proceeding for commission of an offence under Chapter
X of Indian Penal Code, dealing with Contempt of Lawful Authority of
Public Servants, especially Section 186 IPC for obstructing public
servant in discharge of public functions and Section 187 IPC for
omission to assist public servant when bound by law to give assistance,

as the case may be.

Process Serving Officials have to pay Parking Fee at Railway

Station/Bus Stand from their own pocket. What is the remedy available?

Process serving Agency should bring the said fact to the notice of the
learned Civil Judge (Senior Division) who can take the matter through
District Administration for exemption of parking fee to the Process

Serving Officials, while performing their duties.

At times parties give their incomplete address or address is not sufficient
for want of better particulars including nearby landmark. The old address
Is given which parties have already left. What is the remedy available?

Process Serving Official is to report said fact in the endorsement to be
submitted on the process under Order XXI Rule 25 CPC upon which
the Applicant/Decree Holder can be directed by Executing Court to

furnish the same. On the failure of the Applicant/ Decree Holder to
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furnish the same, the Execution Applicant can be rejected under Order
XXI Rule 17(1A) of the CPC or it can be dismissed under Volume 1
Chapter 12 Part E Rule 13 of Rules and Orders.

In many cases, the police does not cooperate with the Bailiff and make
him to sit in the Police Station for long time and then refuse to give him
assistance on a flimsy ground of non availability of the police force.
What is the remedy?

As per directions given by Hon’ble Supreme Court in Rahul S. Shah
vs. Jinendra Kumar Gandhi, (2021) 6 SCC 418, upon receiving such
report in the endorsement on the process from the Bailiff under Order
XXI Rule 25 CPC, the Executing Court is expected to take a stringent
legal action against the Station House Officer of the said Police Station,
which includes proceeding for commission of an offence under Chapter
X of Indian Penal Code, dealing with Contempt of Lawful Authority of
Public Servants, especially Section 184 IPC for obstructing sale of
property offered for sale by authority of public servant, Section 186 IPC
for obstructing public servant in discharge of public functions and
Section 187 IPC for omission to assist public servant when bound by

law to give assistance, as the case may be.

Sometimes list of the articles mentioned in the Execution Application
does not match with the articles at the spot and sometimes, the articles at
the spot do not belong to the Judgement Debtor but to other family

members. How to deal with such situation?

Bailiff is required to submit his report in the endorsement to be
submitted on the process under Order XXI Rule 25 CPC, upon which
the Executing Court is to seek the fresh List of Property sought to be
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attached from the Applicant/Decree Holder and can always press for
furnishing the proof of its ownership of the Judgement Debtor, where
available. The Executing Court can also obtain an Affidavit from the
Decree Holder/Applicant, so as to avoid unnecessary delay in disposal of
Execution Case within the mandatory period of six months as per the
directions of the Hon’ble Supreme Court in Rahul S. Shah vs. Jinendra
Kumar Gandhi, (2021) 6 SCC 418.

After the attachment of a vehicle belonging to Government, difficulty is
faced by the Bailiff in taking it to the District Courts in the absence of

any driver provided to assist him. What is the remedy available?

The Bailiff is only to submit his report in the endorsement on the process
under Order XXI Rule 25 CPC, and it is for the Executing Court to
pass the necessary directions, including fixing responsibility of the
Applicant/ Decree Holder to arrange a driver to take the vehicle to the

district courts.

Ascertaining the identity of person against whom the process to be

served is a tedious task. What is the remedy available?

In the Execution Application filed under Order XXI Rule 11(2) CPC,
the Applicant / Decree Holder is obtaining the assistance from the
Executing Court in relation to implementation of his decree. He should
submit names and addresses of the person against whom the process is
issued. In case the same is incomplete, under Order XXI Rule 17 CPC,
the Executing Court is to obtain it from Applicant/ Decree Holder and on
his failure to reject the applicant under Sub Rule 1(A) of said Rule 17.
Even if with complete name and complete address the Process Serving

Official is unable to locate the person / address, he is to submit said
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report in the endorsement on the process under Order XXI Rule 25
CPC, upon which the Executing Court can always ask Applicant/ Decree
Holder to assist the Process Serving Official in locating the

person/address.

Sometimes parties get the Process Serving Official bitten by their dogs.

What is the remedy available?

Process Serving Official is a Public Servant discharging his official duty.
Upon receiving such report in endorsement on the process under Order
XXI Rule 25 CPC, the Executing Court is to take suitable action in the
matter, including forwarding of complaint for setting criminal law in
motion against such person, which includes proceeding for commission
of an offence under Chapter X of Indian Penal Code, dealing with
Contempt of Lawful Authority of Public Servants, especially Section
173 IPC for preventing service of summons (including lawful affixing to
any place of any such summons) or other proceeding, or preventing
publication thereof, Section 186 IPC for obstructing public servant in
discharge of public functions, Section 187 IPC for omission to assist
public servant when bound by law to give assistance and Section 189

IPC for threat of injury to public servant, as the case may be.

Sometimes Kissan Unions exercise their influence in obstructing the

execution process. What is the remedy available?

Process Serving Official is to submit the said obstruction in his report to
be submitted in the endorsement on the process under Order XXI Rule
25 CPC, upon which the Executing Court can proceed in accordance
with the law, including providing requisite Police Assistance and

proceeding for commission of an offence under Chapter X of Indian

241



Q.36

ADnNS.

Penal Code, dealing with Contempt of Lawful Authority of Public
Servants, especially Section 184 IPC for obstructing sale of property
offered for sale by authority of public servant, Section 186 IPC for
obstructing public servant in discharge of public functions, Section 187
IPC for omission to assist public servant when bound by law to give
assistance and Section 189 IPC for threat of injury to public servant, as

the case may be.

Sometimes at many places properties are not being sold for want of

Court Auctioneer. What is the remedy available?

Executing Court can entrust the process of Public Auction to any other

suitable Officer/Official, including the Nazir of the station.
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Excerpt of Chapter in Hindi (@3)
AT oidld

TR B! arHd S S IIigu?

& YT Y ST 91T o wfdard! & gge did 81 39 fol R
TR STHR IR HI! 18T |

3R §R IR DI HRA R Y& driied Tal gt ot ufdard uRar &
fpdl TR® o™ P! dHIA HRAMT dlieu| SR dis Wt =7 fad <
gicrardt & QU §T Ud & T&A gR WR 3T b dl e S8 W U i
T BT AT |

U &1 dHId HRaH H 9! TgrdT ol diigd?

ST

Sfd TTid T drHid SRt 8l dl Ufdard] &t uga &4 & fau ge&id:
APIGR Tl TSGR Pl HEE ol IMeY | 3R 370 I dig JganT T
B d ITb! NUId ey &) Bt 91T iR et +f day/ardg o
3T UNY e Bt T ddhr aric drar! d1igy |

TRl A 39 P & fon FARUT Sier/gd IRRua Sifker a1
fopit oY 3fTeRUNyg fHarh @1 Aag o+l I8y |

3R a1 WX H U1 DI it afdq Iuasy 91 ¢ it i dxam
B PHIRAR B TR 3R SgT W AT a1 Sfere TGy &Y, a8 o fovht
o1 fRmeg R ot arfid wvaT Tl 81 3% gRT &I T BRI 3R
for et Ugaeddl & AT SUAS BF & aR H RUIE &1 HR IrTeg &l
a1 e
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gfe U O UdT 3{eRT 8l dl T AT dlgU ?

RT 3R &I Tdl ¢ B! rHarR! urel &1 gidl g1 38aHg ! IR daR
B TG 39 I P! ST B! AT 3R 3R IYD! Tl HERT T
g dl IUD! T8 §1d TR & &4 H 1 =1eul

3gTHeE gRT dUR fhd TR &1 &R gRT o 3Had g1 39% IWRId
g I TR & TXIER HRAM AU Od Big Ut IR, <amanei<r &
&R B B TR IfaT ot § SraT § df AR @1 ot 39t S
FRA Aol R TG Tl S1ERT 81 df IUH! ag U =rrad § Raid
HRh I DR o1 Nigd 3R ITPH! STHGR et ol <t =anfgu|

gfe Pis Ul MY & IgaNT T8l Bl a1 dSls SHIST Hdl & df ol
AT MY ?

TR 9fdT HHIRY I I8 a1 30+t RUid o o o= ey ot
SFBRI & ABR 3! IRT e d1e Iy 39 R IRd Hrdarst
SN |

3R Yoy TgrdT gl ol al o1 A1 AMfgy?

ST

T GRT Yo T8adl & 3MTex 814 & §16 3fId Herddl o+ o g
gferd a1 g1 3R e WeridT gl ®xal df Uy AidiT HHaRT &I
S SR A H RAE ST 1Y dlids arTed 3fod. Sriarg! &R
b |

¢ WHRI GHR H Dig U dHd HH T JRFpd 3t g df o
AT A8 ?
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TR IidT HHIR Y I TR & I 3= AHIBRT T fidede 91
Teradl AT =1fgul 8RR fR oft o8 fegea sl & & <arrerd ot
STHSR # A1 91t arfe <amarerd Ifad Hrdars! &R I |

I DI ARRZAT TR BT SIaTol A1 Wil dl T BT A1 ?

TR 9ok P! I8 Ugdl Afgdl UaR & (U1 GRTF ¢1 AfeT 3R
GRarSl AT WA &I RO ST AT 3R Dlg ARG HROT AT 81
TR &1 T Ui 3% R & 98 aRar W fousrt o Jebdl g a1
fopR T ST WR RIS 1 gasdll & fo IR gao! =Y SN | 9w &
GIRI PIUT R FHUF 9R fawgd KU <ax ®idl dic o u_gd 1
1T | RO # forar SR o Tl &) iR 9 &1 T8 ft 3R W
@I forg A MR o |

1 Ud R B e g a1y 3R uref &1 gfad R o1 a1y ?

ST

10.

B GRT A BT BT H His Wau™ gl & | dHid Tdef 8t HRam
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APPENDIX






IN THE SUPREME COURT OF INDIA
CIVIL APPELLATE JURISDICTION

Civil Appeal Nos. 1659-1660 of 2021
(Arising out of Special Leave to Appeal Nos. 7965-7966/2020)

Rahul S. Shah ..... Appellant (S)
Versus

Jinendra Kumar Gandhi and Ors. ..... Respondent(s)
WITH

Civil Appeal Nos. 1661-1662 of 2021
(Arising out of SLP (C) Nos. 11859-11860/2020)
WITH

and Civil Appeal Nos. 1663-1664 of 2021
(Arising out of SLP (C) Nos. 11792-11793/2020)

ORDER

1. Leave granted.

2. The present appeals arise out of the common judgment and order dated
16th January, 2020 of the Karnataka High Court which dismissed several
Writ Petitions. The course of the litigation highlights the malaise of constant
abuse of procedural provisions which defeats justice, i.e. frivolous attempts
by unsuccessful litigants to putting up spurious objections and setting up

third parties, to object, delay and obstruct the execution of a decree.

3. The third Respondent (hereafter referred to as 'Narayanamma'’) had

purchased a property measuring 1 Acre (Survey No. 15/2) of Deevatige
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Ramanahalli, Mysore Road, Bengaluru (hereafter referred to as ‘suit
property') under the sale deed dated 17.03.1960. The suit land was converted
and got merged in the municipal limits of Bengaluru and was assigned with
Municipal Corporation No. 327 and 328, Mysore Road, Bengaluru.
Narayanamma sold 1908 square yard of the suit property in Municipal
Corporation (Survey No. 327) to 2nd and 3rd Respondents (hereafter
referred to 'Jitendra' and 'Urmila’) under a sale deed dated 13.05.1986. This
was demarcated with the sketch annexed to the sale deed. The adjacent
portion of property, Survey No. 327 was sold to Shri Moolendra Kumar
Gandhi and Smt. Baby Gandhi by another sale deed dated 13.05.1986. This
property was also demarcated in the sketch and clearly shows its dimensions
and boundaries annexed to the sale deed. Therefore, the first two
Respondents, Shri Moolendra Kumar Gandhi and Smt. Baby Gandhi became
absolute owners of the suit property with the totally admeasuring of 3871
square yards. Thus, Narayanamma had sold about 34,839 square feet of the
property out of 1 Acre land (43,860 square feet) owned by her.
Subsequently, after the sale of the major portion of the said property to the
first two Respondents and their brother, Narayanamma who is the mother of
A. Ramachandra Reddy the fourth Respondent (hereafter called "the
vendors") filed a suit for declaration that the two sale deeds in favour of the
first two Respondents (also called "purchasers” or "decree-holders™) as well
as against Shri Moolendra Kumar Gandhi etc. were void. The vendors and
Shri Anjan Reddy (deceased Respondent No. 8) on 25.03.1991 executed a
registered partition deed. This document did not advert to the sale deed
executed in favour of the purchasers and Shri Moolendra Kumar Gandhi and
Smt. Baby Kumari Gandhi. The purchasers were restrained by an injunction

from entering the property which Narayanamma claimed was hers.
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4. During the pendency of the suit for declaration, the first purchasers filed
two suits against the vendors for possession. During the pendency of these
suits on 11.02.2000 by two separate sale deeds Shri Dhanji Bhai Patel and
Shri Govind Dhanji Patel purchased 7489 square feet and 7650 square feet
respectively, out of the residue of the property owned by Narayanamma.
While so, during the pendency of the suits instituted by the purchasers, the
vendors again sold the suit property i.e. the land to the present Appellant
(Rahul Shah) and three others (Respondents No. 5-7) by four separate sale
deeds. In the possession suits the vendors filed counter claims (dated
18.04.1998). During the pendency of proceedings the purchasers sought for
transfer and mutation of property in their names which were declined by the
Municipal Corporation; this led to their approaching the High Court in Writ
Petition No. 19205/1992 which was disposed of with a direction that after
adjudication of the injunction suit (filed by the vendors) the khata be

transferred.

5. The proceedings in the injunction suit filed by the vendors and the other
two suits filed by the purchasers were clubbed together. The City Civil
Judge, Bangalore by a common judgment dated 21.12.2006 allowed and
decreed the suits for possession preferred by the purchasers and dismissed
the vendor's suit for injunction. The decree holders preferred execution
proceedings. They filed applications Under Order XXI Rule 97 of the Code
of Civil Procedure (CPC) since the judgment debtors/vendors had sold the
property to the Appellant and Respondents No. 4 to 7. The Appellant i.e. a

subsequent purchaser filed objections.

6. During the pendency of the proceedings the front portion of the suit

property bearing Municipal Corporation No. 327, Mysore road, Bangalore
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became the subject matter of the acquisition for the Bangalore Metro
Project. The decree holders (the first two Respondents) preferred objections
to the proposed acquisition and further claimed the possession. In the
meanwhile, aggrieved by the dismissal of the suit and decreeing the suit for
possession, Narayanamma filed first appeals in the High Court. In these
proceedings it was brought to the notice of the High Court that the suit
properties had been sold to the Appellant and Respondents No. 4 to 7. By an
order the High Court directed the vendors to furnish particulars with respect
to the sale, names of the purchaser and area sold etc. By common judgment
dated 22.10.2009 the High Court dismissed all the appeals pending before it.
The Special Leave Petition preferred by the vendors was also dismissed by
this Court on 23.07.2010.

7. Apparently, during the pendency of execution proceedings before the trial
Court the vendors again sold the properties in favour of Shri P. Prem Chand,
Shir Parasmal, Shri Kethan S. Shah and Ors. and Shri Gopilal Ladha & Shri
Vinay Maheshwari by separate sale deeds. This was brought to the notice of

the High Court which had dismissed the appeal preferred by the vendors.

8. During the pendency of the proceedings before the High Court
Narayanamma, the Appellant and Respondents No. 4 to 7 filed indemnity
bonds claiming that there was no dispute with respect to the suit property
and claimed the compensation in respect of portions that were acquired.
These were brought to the notice of the High Court which passed an order in
W.P. No. 9337/2008. The court considered all the materials and held that the
compensation could not have been dispersed to the vendors, the Appellant
and Respondents No. 4 to 7. The High Court issued directions to them to
deposit the amounts. An appeal was preferred by the Appellant and the said
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Respondents, against that order, which was rejected by the Division Bench.
Consequently, an enquiry was held and order was passed by the Land
Acquisition Officer on 01.08.2011 directing the Appellant, the vendor and
others to redeposit the amounts. By an order passed in another Writ Petition
No. 2099/2011 the High Court held that the decree holder/purchasers were
entitled to transfer of khata of property in their names and directed to hold
an inquiry against the Revenue Officer. Since the orders of the High Court,
with respect to the deposits of amounts, were not complied with, contempt

proceedings were taken.

9. The High Court in another order dated 19.04.2013 directed Narayanamma
and Respondents No. 4 to 7 to deposit the amounts. That order in contempt
proceedings (C.C.C. No. 280/2011) was challenged before this Court in a
special leave petition which was dismissed on 05.11.2014. Thereafter,
apparently in compliance with the High Court's direction for transfer of
khata the municipal and revenue records reflect the names of the decree-

holder/purchasers.

10. The execution proceedings initiated by the decree holders resulted in the
court requiring parties to lead evidence, in view of the obstruction by the
Appellant and Respondents No. 4 to 7, by its order dated 23.04.2010. When
obstruction proceedings were pending Under Order XXI Rule 97, the
judgment debtor i.e. the vendors initiated criminal proceedings in 2016
against the decree holders; these were stayed by the High Court on
20.06.2016 and later quashed on 16.03.2017. The judgment debtors had
alleged forgery of certain documents. The High Court directed appointment
of Court Commissioner to identify and measure the property. At the time of

disposal of the criminal proceedings High Court directed that the
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Commissioner's report along with the objections of the judgment debtors

ought to be forwarded to the Executing Court.

11. In the meanwhile, by an order the Executing Court had appointed the
Taluka Surveyor of BBMP as the Court Commissioner and directed him to
visit the spot and survey and fix the boundaries of decretal property. Recall
of these orders was sought by the judgment debtors; they also sought for
reference to forensic examination by a Handwriting Expert of the sale
documents. These two review applications were dismissed; and on
13.06.2017 the Executing Court declined the application for forensic
examination of documents and also rejected the obstructers' resistance to

execution.

12. All these orders led to initiation of five writ petitions on behalf of the
Appellant, and the vendors etc. Three First appeals were preferred by
obstructers challenging the decision of the Executing Court dated
15.02.2017. By impugned common order all these Writ Petitions and appeals

were dismissed.

13. It is argued by Mr. Shailesh Madiyal on behalf of the Appellant (Rahul
Shah) that the impugned order has the effect of diluting the order of the
Executing Court dated 23.04.2010 with respect to survey of the entire
property. It was pointed out by the counsel for the Appellant that there were
disputes with respect to boundaries and identity of the properties as between
parties. Referring to the order, it was submitted that the Court had noticed
that the High Court in earlier Writ Petitions had directed the Special Land
Acquisition Officer to hold an enquiry and if necessary refer the matter to

Civil Court Under Section 30 of the Land Acquisition Act. In view of all
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these disputes, questions especially related to the boundaries and the
imprecise nature of the extent and location of the disputed properties, the
impugned order should be interfered with and the reliefs sought by the
Appellant be granted. Learned Counsel submitted that subsequently by order
dated 31.10.2014 the Executing Court erroneously held that Sketch Exhibit
P-26 was drawn by Revenue Authorities whereas in fact it was introduced

by handwritten sketch given by the decree holders.

14. Learned Counsel submitted that decree holder's efforts in all the
proceedings were to confuse the identity of the property and therefore had
sought clubbing of both execution cases; this request was rejected by the
Executing Court after concluding that the property sought to be executed in

two cases were different and further that rights claimed too were distinct.

15. Learned Counsel for the Appellant in the second set of petitions, i.e. SLP
(C) No. 11859-11860 of 2020 and SLP (C) No. 11792-11793 of 2020, on the
other hand urged that the High Court as well as the Executing Court fell into
error in holding that what was sought by the obstructer (i.e. the Appellant
Gopilal Ladha) was far in excess of what was left after decree holders had

purchased and therefore the conveyances had overlapped.

16. Mr. Arunava Mukherjee appearing for the second set of Appellants also
reiterated the submissions of Mr. Shailesh Madiyal that the decree holders
had intentionally confused the identity of the property. He highlighted that
the High Court acted in error in rejecting the Appellants’ request for
subjecting documents to forensic examination by handwriting experts. It was

submitted that this aspect was completely overlooked because the

253



Appellants' had raised serious doubts with respect to the genuineness and

authenticity of the signatures of the documents.

17. The Respondents urged that this Court should not interfere with the
findings of the High Court. Learned Counsel reiterated that numerous
proceedings were taken out and that the judgment debtors had sold the very
same property three times over-at least two times after the decree holders
purchased their portions of the property and during the pendency of the suits
filed by them. The judgment debtors had sought a declaration that the sale
deeds executed in favour of the decree holders were not genuine and lost.
Thereafter, the judgment debtor and some of the obstructers succeeded in
collecting compensation in respect of the portion of the property that had
been acquired. Ultimately, those amounts had to be disbursed by the Court
orders. The judgment debtors/vendor even sought forensic examination and
Initiated the criminal proceedings that were quashed by the High Court. The
High Court took note of all these circumstances and passed a just order,
requiring the appointment of a Court Commissioner to identify and measure
the properties. While doing so the Executing Court has been asked to take
into consideration all the materials on record including the reports submitted

by the previous Court Commissioner Mr. Venkatesh Dalwai.
Discussion and conclusions:

18. It is quite evident from the above discussion that the vendor and her son
(jJudgment debtors) after executing the sale deed in respect of a major
portion of the property, questioned the transaction by a suit for declaration.
The decree holders also filed a suit for possession. During the pendency of

these proceedings, two sets of sale deeds were executed. The vendors' suit
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was dismissed-the decree of dismissal was upheld at the stage of the High
Court too. On the other hand, the purchasers' suit was decreed and became
the subject matter of the appeal. The High Court dismissed the first appeal,
this Court dismissed the Special Leave Petition. This became the
background for the next stage of the proceedings, i.e. execution. Execution
proceedings are now being subsisting for over 14 years. In the meanwhile,
numerous applications including criminal proceedings questioning the very
same documents that was the subject matter of the suit were initiated. In
between the portion of the property that had been acquired became the
subject matter of land acquisition proceedings and disbursement of the
compensation. That became the subject matter of writ and contempt
proceedings. Various orders of the Executing Court passed from time to
time, became the subject matter of writ petitions and appeals-six of them, in
the High Court. All these were dealt with together and disposed of by the

common impugned order.

19. A perusal of the common impugned order shows that High Court has
painstakingly catalogued all proceedings chronologically and their

outcomes. The final directions in the impugned order is as follows:

(@) the other challenge by the JDrs and the Obstructers having been
partly favoured, the impugned orders of the Executing Court
directing Delivery Warrant, are set at naught, and the matter is
remitted back for consideration afresh by appointing an expert
person/official as the Court Commissioner for accomplishing the
identification & measurement of the decreetal properties with the
participation of all the stake-holders, in that exercise subject to all

they bearing the costs & fees thereof, equally;

255



(b) it is open to the Executing Court to take into consideration the
entire evidentiary material on record hitherto including the Report
already submitted by the Court Commissioner Shri Venkatesh

Dalwai,

(c) the amount already in deposit and the one to be deposited by the
Obstructers in terms of orders of Coordinate Benches of this Court
mentioned in paragraph 8 supra shall be released to the parties

concerned, that emerge victorious in the Execution Petitions;

(d) the JDrs shall jointly pay to the DHrs collectively an exemplary
cost of Rs. 5,00,000/- (Rupees five lakh) only in each of the
Execution Petitions within a period of eight weeks, regardless of
the outcome of the said petitions; and, if, the same is not
accordingly paid, they run the risk of being excluded from
participation in the Execution Proceedings, in the discretion of the

learned judge of the Court below; and,

(e) the entire exercise including the disposal of the Execution
Petitions shall be accomplished within an outer limit of six
months, and the compliance of such accomplishment shall be

reported to the Registrar General of this Court.
No costs qua obstructers.

Sd/-
Judge

20. The contentions of the Special Leave Petition mainly centre around one

or the other previous orders of the Executing Court with regard identification
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of the property and boundary etc and the subjecting documents to forensic
examination. As is evident from the reading of the final order, the High
Court has adopted a fair approach requiring the Executing Court to appoint a
Court Commissioner to verify the identity of the suit properties and also
consider the materials brought on record including the reports of the
previous local commission. In the light of this, the arguments of the present
Appellants are unmerited and without any force. The Court also finds that
the complaint that documents ought to be subjected to forensic examination,
Is again insubstantial. The criminal proceedings initiated during the
pendency of the execution proceedings-in 2016 culminated in the quashing
of those proceedings. The argument that the documents are not genuine or
that they contain something suspicious ex-facie appears only to be another
attempt to stall execution and seek undue advantage. As a result, the High
Court correctly declined to order forensic examination. This Court is of the
opinion that having regard to the totality of circumstances the direction to
pay costs quantified at Rs. 5 lakh (to be complied by the judgment debtor)
was reasonable, given the several attempts by the decree holder to ensure
that the fruits of the judgment secured by them having been thwarted

repeatedly. As a result, the direction to pay costs was just and proper.

21. The High Court has directed the Executing Court to complete the process
within six months. That direction is affirmed. The parties are hereby directed
to cooperate with the Executing Court; in case that court finds any
obstruction or non-cooperation it shall proceed to use its powers, including
the power to set down and proceed ex-parte any party or impose suitably
heavy costs. Therefore, in light of the above observations these appeals are

liable to be dismissed.
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22. These appeals portray the troubles of the decree holder in not being able
to enjoy the fruits of litigation on account of inordinate delay caused during
the process of execution of decree. As on 31.12.2018, there were 11,80,275
execution petitions pending in the subordinate courts. As this Court was of
the considered view that some remedial measures have to be taken to reduce
the delay in disposal of execution petitions, we proposed certain suggestions
which have been furnished to the learned Counsels of parties for response.
We heard Mr. Shailesh Madiyal, learned Counsel for the Petitioner and Mr.

Paras Jain, learned Counsel for the Respondent.

23. This Court has repeatedly observed that remedies provided for
preventing injustice are actually being misused to cause injustice, by
preventing a timely implementation of orders and execution of decrees. This
was discussed even in the year 1872 by the Privy Counsel in The General
Manager of the Raja Durbhunga v. Maharaja Coomar Ramaput Sing
MANU/PR/0029/1872 : (1871-72) 14 Moore's I.A. 605 which observed that
the actual difficulties of a litigant in India begin when he has obtained a
decree. This Court made a similar observation in Shub Karan Bubna @ Shub
Karan Prasad Bubna v. Sita Saran Bubna MANU/SC/1607/2009 : (2009) 9
SCC 689, wherein it recommended that the Law Commission and the
Parliament should bestow their attention to provisions that enable frustrating
successful execution. The Court opined that the Law Commission or the
Parliament must give effect to appropriate recommendations to ensure such
amendments in the Code of Civil Procedure, 1908, governing the
adjudication of a suit, so as to ensure that the process of adjudication of a
suit be continuous from the stage of initiation to the stage of securing relief

after execution proceedings. The execution proceedings which are supposed
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to be handmaid of justice and sub-serve the cause of justice are, in effect,

becoming tools which are being easily misused to obstruct justice.

24. In respect of execution of a decree, Section 47 of Code of Civil
Procedure contemplates adjudication of limited nature of issues relating to
execution i.e., discharge or satisfaction of the decree and is aligned with the
consequential provisions of Order XXI. Section 47 is intended to prevent
multiplicity of suits. It simply lays down the procedure and the form
whereby the court reaches a decision. For the applicability of the section,
two essential requisites have to be kept in mind. Firstly, the question must be
the one arising between the parties and secondly, the dispute relates to the
execution, discharge or satisfaction of the decree. Thus, the objective of
Section 47 is to prevent unwanted litigation and dispose of all objections as

expeditiously as possible.

25. These provisions contemplate that for execution of decrees, Executing
Court must not go beyond the decree. However, there is steady rise of
proceedings akin to a re-trial at the time of execution causing failure of
realisation of fruits of decree and relief which the party seeks from the courts
despite there being a decree in their favour. Experience has shown that
various objections are filed before the Executing Court and the decree holder
is deprived of the fruits of the litigation and the judgment debtor, in abuse of
process of law, is allowed to benefit from the subject matter which he is

otherwise not entitled to.

26. The general practice prevailing in the subordinate courts is that
invariably in all execution applications, the Courts first issue show cause

notice asking the judgment debtor as to why the decree should not be
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executed as is given Under Order XXI Rule 22 for certain class of cases.
However, this is often misconstrued as the beginning of a new trial. For
example, the judgment debtor sometimes misuses the provisions of Order
XXI Rule 2 and Order XXI Rule 11 to set up an oral plea, which invariably
leaves no option with the Court but to record oral evidence which may be

frivolous. This drags the execution proceedings indefinitely.

27. This is anti-thesis to the scheme of Code of Civil Procedure, which
stipulates that in civil suit, all questions and issues that may arise, must be
decided in one and the same trial. Order | and Order Il which relate to
Parties to Suits and Frame of Suits with the object of avoiding multiplicity
of proceedings, provides for joinder of parties and joinder of cause of action

so that common questions of law and facts could be decided at one go.

28. Order | Rule 10(2) empowers the Court to add any party who ought to
have been joined, whether as a Plaintiff or Defendant, or whose presence
before the Court may be necessary in order to enable the Court to effectually
and completely adjudicate upon and settle all questions involved in the suit.
Further, Order XXII Rule 10 provides that in cases of assignment, creation
or devolution of any interest during the pendency of the suit, the suit may,
by leave of the Court, be continued by or against the person to or upon

whom such interest has come to be devolved.

29. While Code of Civil Procedure Under Rules 30 to 36 of Order XXI
provides for execution of various decrees, the modes of execution are
common for all. Section 51 of Code of Civil Procedure lists the methods of
execution as by delivery of property; by attachment and sale; by arrest and

detention in civil prison; by appointing a receiver or in any other manner as

260



the nature of relief granted may require. Moreover, Order XL Rule 1
contemplates the appointment of the Receiver by the Court. In appropriate
cases, the Receiver may be given possession, custody and/or management of
the property immediately after the decree is passed. Such expression will
assist in protection and preservation of the property. This procedure within
the framework of Code of Civil Procedure can provide assistance to the

Executing Court in delivery of the property in accordance with the decree.

30. As to the decree for the delivery of any immovable property, Order XXI
Rule 35 provides that possession thereof shall be delivered to the party to
whom it has been adjudged, or to such person as he may appoint to receive
delivery on his behalf, and, if necessary, by removing any person bound by

the decree who refuses to vacate the property.

31. As the trial continues between specific parties before the Courts and is
based on available pleadings, sometimes vague description of properties
raises genuine or frivolous third-party issues before delivery of possession
during the execution. A person who is not party to the suit, at times claims
separate rights or interests giving rise to the requirement of determination of

new issues.

32. While there may be genuine claims over the subject matter property, the
Code also recognises that there might be frivolous or instigated claims to
deprive the decree holder from availing the benefits of the decree. Sub-rule
(2) of Rule 98 of Order XXI contemplates such situations and provides for
penal consequences for resistance or obstruction occasioned without any just
cause by the judgment debtor or by some other person at his instigation or

on his behalf, or by the transferee, where such transfer was made during the
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pendency of the suit or execution proceedings. However, such acts of abuse
of process of law are seldom brought to justice by sending the judgment

debtor, or any other person acting on his behalf, to the civil prison.

33. In relation to execution of a decree of possession of immovable property,
it would be worthwhile to mention the twin objections which could be read.
Whereas Under Order XXI Rule 97, a decree holder can approach the court
pointing out about the obstruction and require the court to pass an order to
deal with the obstructionist for executing a decree for delivering the
possession of the property, the obstructionist can also similarly raise
objections by raising new issues which take considerable time for

determination.

34. However, Under Order XXI Rule 99 it is a slightly better position,
wherein a person, other than the judgment debtor, when is dispossessed of
Immoveable property by the decree holder for possession of such property,
files an application with objections. Such objections also lead to re-trial, but
as the objector is already dispossessed, the execution of the decree is more
probable and expeditious. In Order XXI Rule 97 the obstructionist comes up
with various objections that ideally should have been raised at the time of
adjudication of suit. Such obstructions for execution could be avoided if a

Court Commissioner is appointed at the proper time.

35. Having considered the abovementioned legal complexities, the large
pendency of execution proceedings and the large number of instances of
abuse of process of execution, we are of the opinion that to avoid
controversies and multiple issues of a very vexed question emanating from

the rights claimed by third parties, the Court must play an active role in
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deciding all such related issues to the subject matter during adjudication of
the suit itself and ensure that a clear, unambiguous, and executable decree is

passed in any suit.

36. Some of the measures in that regard would include that before settlement
of issues, the Court must, in cases, involving delivery of or any rights
relating to the property, exercise power Under Order XI Rule 14 by ordering
production of documents upon oath, relating to declaration regarding
existence of rights of any third party, interest in the suit property either
created by them or in their knowledge. It will assist the court in deciding
impleadment of third parties at an early stage of the suit so that any future
controversy regarding non-joinder of necessary party may be avoided. It
shall ultimately facilitate an early disposal of a suit involving any

immovable property.

37. It also becomes necessary for the Trial Court to determine what is the
status of the property and when the possession is not disputed, who and in
what part of the suit property is in possession other than the Defendant.

Thus, the Court may also take recourse to the following actions:

a) Issue commission Under Order XXVI Rule 9 of Code of Civil

Procedure.

A determination through commission, upon the institution of a suit
shall provide requisite assistance to the court to assess and
evaluate to take necessary steps such as joining all affected parties
as necessary parties to the suit. Before settlement of issues, the
Court may appoint a Commissioner for the purpose of carrying out

local investigation recording exact description and demarcation of
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b)

d)

the property including the nature and occupation of the property.
In addition to this, the Court may also appoint a Receiver Under
Order XL Rule 1 to secure the status of the property during the

pendency of the suit or while passing a decree.

Issue public notice specifying the suit property and inviting
claims, if any, that any person who is in possession of the suit
property or claims possession of the suit property or has any right,
title or interest in the said property specifically stating that if the
objections are not raised at this stage, no party shall be allowed to
raise any objection in respect of any claim he/she may have

subsequently.
Affix such notice on the said property.

Issue such notice specifying suit number etc. and the Court in
which it is pending including details of the suit property and have

the same published on the official website of the Court.

38. Based on the report of the Commissioner or an application made in that

regard, the Court may proceed to add necessary or proper parties Under

Order | Rule 10. The Court may permit objectors or claimants upon joining

as a party in exercise of power Under Order | Rule 10, make a joinder order

Under Order Il Rule 3, permitting such parties to file a written statement

along with documents and lists of witnesses and proceed with the suit.

39. If the above suggested recourse is taken and subsequently if an objection

Is received in respect of "suit property” Under Order XXI Rule 97 or Rule

99 of Code of Civil Procedure at the stage of execution of the decree, the
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Executing Court shall deal with it after taking into account the fact that no
such objection or claim was received during the pendency of the suit,
especially in view of the public notice issued during trial. Such claims Under
Order XXI Rule 97 or Rule 99 must be dealt strictly and be

considered/entertained rarely.

40. In Ghan Shyam Das Gupta v. Anant Kumar Sinha
MANU/SC/0488/1991 : AIR 1991 SC 2251, this Court had observed that the
provisions of the Code as regards execution are of superior judicial quality
than what is generally available under the other statutes and the Judge, being
entrusted exclusively with administration of justice, is expected to do better.
With pragmatic approach and judicial interpretations, the Court must not
allow the judgment debtor or any person instigated or raising frivolous claim
to delay the execution of the decree. For example, in suits relating to money
claim, the Court, may on the application of the Plaintiff or on its own motion
using the inherent powers Under Section 151, under the circumstances,
direct the Defendant to provide security before further progress of the suit.
The consequences of non-compliance of any of these directions may be
found in Order XVII Rule 3.

41. Having regard to the above background, wherein there is urgent need to
reduce delays in the execution proceedings we deem it appropriate to issue
few directions to do complete justice. These directions are in exercise of our
jurisdiction Under Article 142 read with Article 141 and Article 144 of the
Constitution of India in larger public interest to subserve the process of
justice so as to bring to an end the unnecessary ordeal of litigation faced by
parties awaiting fruits of decree and in larger perspective affecting the faith

of the litigants in the process of law.
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42. All Courts dealing with suits and execution proceedings shall

mandatorily follow the below-mentioned directions:

1.

In suits relating to delivery of possession, the court must examine

the parties to the suit Under Order X in relation to third

party interest and further exercise the power Under Order XI Rule
14 asking parties to disclose and produce documents, upon oath,
which are in possession of the parties including declaration

pertaining to third party interest in such properties.

In appropriate cases, where the possession is not in dispute and not
a question of fact for adjudication before the Court, the Court may
appoint Commissioner to assess the accurate description and status

of the property.

After examination of parties Under Order X or production of
documents Under Order XI or receipt of commission report, the
Court must add all necessary or proper parties to the suit, so as to
avoid multiplicity of proceedings and also make such joinder of

cause of action in the same suit.

Under Order XL Rule 1 of Code of Civil Procedure, a Court
Receiver can be appointed to monitor the status of the property in

question as custodia legis for proper adjudication of the matter.

The Court must, before passing the decree, pertaining to
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10.

11.

delivery of possession of a property ensure that the decree is
unambiguous so as to not only contain clear description of the

property but also having regard to the status of the property.

In a money suit, the Court must invariably resort to Order XXI
Rule 11, ensuring immediate execution of decree for payment of

money on oral application.

In a suit for payment of money, before settlement of issues, the
Defendant may be required to disclose his assets on oath, to the
extent that he is being made liable in a suit. The Court may
further, at any stage, in appropriate cases during the pendency of
suit, using powers Under Section 151 Code of Civil Procedure,

demand security to ensure satisfaction of any decree.

The Court exercising jurisdiction Under Section 47 or Under
Order XXI1 of Code of Civil Procedure, must not issue notice on an
application of third-party claiming rights in a mechanical manner.
Further, the Court should refrain from entertaining any such
application(s) that has already been considered by the Court while
adjudicating the suit or which raises any such issue which
otherwise could have been raised and determined during
adjudication of suit if due diligence was exercised by the

applicant.

The Court should allow taking of evidence during the execution
proceedings only in exceptional and rare cases where the question
of fact could not be decided by resorting to any other expeditious

method like appointment of Commissioner or calling for
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12.

13.

14,

15.

16.

electronic materials including photographs or video with

affidavits.

The Court must in appropriate cases where it finds the objection or
resistance or claim to be frivolous or mala fide, resort to Sub-rule
(2) of Rule 98 of Order XXI as well as grant compensatory costs

in accordance with Section 35A.

Under Section 60 of Code of Civil Procedure the term "...in name
of the judgment-debtor or by another person in trust for him or on
his behalf" should be read liberally to incorporate any other person

from whom he may have the ability to derive share, profit or

property.

The Executing Court must dispose of the Execution Proceedings
within six months from the date of filing, which may be extended

only by recording reasons in writing for such delay.

The Executing Court may on satisfaction of the fact that it is not
possible to execute the decree without police assistance, direct the
concerned Police Station to provide police assistance to such
officials who are working towards execution of the decree.
Further, in case an offence against the public servant while
discharging his duties is brought to the knowledge of the Court,
the same must be dealt stringently in accordance with law.

The Judicial Academies must prepare manuals and ensure
continuous training through appropriate mediums to the Court

personnel/staff executing the warrants, carrying out attachment
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and sale and any other official duties for executing orders issued

by the Executing Courts.

43. We further direct all the High Courts to reconsider and update all the
Rules relating to Execution of Decrees, made under exercise of its powers
Under Article 227 of the Constitution of India and Section 122 of Code of
Civil Procedure, within one year of the date of this Order. The High Courts
must ensure that the Rules are in consonance with Code of Civil Procedure
and the above directions, with an endeavour to expedite the process of
execution with the use of Information Technology tools. Until such time
these Rules are brought into existence, the above directions shall remain

enforceable.

44, The appeals stand dismissed.

S. Ravindra Bhat, JJ.

New Delhi
April 22, 2021
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